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TWENTIETH  DAY,  MAY  ioTH,  1893. 

The  President. — Now  we  will  hear  the  other  side,  and  we  are  quite 
ready,  Sir  Charles  Russell,  to  give  you  full  attention. 

Sir  Charles  Russell. — Mr.  President  aud  Gentlemeu,  I  do  not  pro- 
pose, at  this  stage  of  the  discussion,  to  trouble  the  Tribunal  with  any 
comments  upon  the  importance  of  the  fact  of  this  Arbitration, — the  fact 
that  two  great  Powers  have  come  by  frieudly  agreement  to  submit  to 
arbitration  the  differences  existing  between  them.  Nor  do  I  iutend,  at 
this  stage,  to  comment  upon  the  far-reaching  importance  of  the  ques- 
tions involved,  nor  upon  the  dignity  of  this  Tribunal,  which  has  taken 
upon  itself  the  burden  of  dealing  with  those  questions.  I  may  have,  at 
a  later  stage,  something  to  say  on  each  of  these  points;  but  I  desire  at 
once  to  go  straight  to  the  discussion  of  the  subjects  with  which  this 
Tribunal  is  charged. 

Those  subjects  naturally  divide  themselves  under  four  heads.  There 
is,  first,  that  group  of  questions  which  we  have  agreed  to  call  questions 
of  exclusive  jurisdiction  and  right,  embraced  in  the  five  questions  of 
Article  VI  of  the  Treaty  of  Arbitration.  That  is  the  first  division. 
There  is,  next,  the  question  of  Regulations,  should  the  occasion  therefor 
arise,  contemplated  by  Article  VII  of  the  Treaty  of  Arbitration.  There 
is,  next,  the  claim  for  damages,  which,  so  far  as  the  case  of  the  Gov- 
ernment of  the  Queen  is  concerned,  relates  to  the  seizures  unwarranta- 
bly made,  as  that  Government  contends,  and  which  is  dealt  with  by 
Article  VIII  of  the  Treaty  of  Arbitration.  And,  lastly,  there  is  the 
claim  for  damages  under  the  5th  Article  of  the  Modus  Vivendi  of  1892. 

My  learned  friends  in  their  discussion  have  dealt  in  a  greater  or  a 
less  degree  with  all  of  these  questions.  The  Tribunal  does  not  require 
to  be  again  told  by  me  the  position  which  the  Counsel  for  Great  Britain 
have  assumed  in  relation  to  these  questions;  nor  to  be  told  that,  upon 
the  present  occasion,  I  do  not  intend  to  discuss  at  all  the  question  of 
Regulations.  They  belong  to  a  different  category.  They  involve  differ- 
ent considerations;  and,  as  it  seems  to  us,  they  cannot  with  advantage 
or  with  clearness  be  approached  until  you  have  first  determined  the 
question  whether  the  consideration  of  Regulations  is  to  be  approached 
in  view  of  the  existence  of  a  legal  right  of  an  exclusive  character  upon 
the  part  of  America,  or  in  view  of  the  fact,  for  which  we  contend,  that 
the  United  States  have  no  exclusive  right  of  any  kind  in  fur-seals,  or 
in  relation  to  the  protection  of  fur-seals,  or  in  an  industry  founded  on 
fur-seals;  that  they  have  in  fact  no  legal  right  of  that  nature  at 
724  all.  Therefore  it  is  that  we  propose  to  reserve  until  a  later  occa- 
sion all  discussion  as  to  the  question  of  Regulations. 
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Nor  need  I  stop  to  remind  the  Tribunal  of  the  position  which  has  been 
consistently  and  persistently  maintained  by  the  Government  of  the 
Queen  in  relation  to  these  two  sets  of  questions:  rights  and  regula- 
tions. Our  position  from  the  first  has  been,  and  is  now,  an  absolute 
and  complete  denial  of  any  exclusive  right  of  property,  jurisdiction,  or 
protection;  but,  while  that  is  our  position,  we  have  from  the  first 
expressed  our  desire  to  approach  the  consideration  of  the  question  of 
Regulations  in  a  fair,  just,  and  equitable  spirit,  to  approach  it  upon  the 
basis  that  this  question  of  fur-sealing  is  one  in  which  there  is  a  common 
interest  of  mankind,  and  which  is  not  the  exclusive  appurtenance  of  any 
one  Power. 

Now,  Mr.  President,  my  learned  friends,  the  learned  Counsel  for  the 
United  States,  have  occupied  some  twelve  days  in  presenting  their  views 
to  this  Tribunal:  not  tin  hour  too  long  in  view  of  the  importance  of  the 
questions,  if  it  shall  be  found,  upon  consideration  and  examination  of 
their  argument,  that  that  time  has  been  devoted  to  topics  relevaut  and 
apposite  to  the  questions  with  which  you  have  to  deal.  Upon  that  sub- 
ject I  must  have  a  good  deal  to  say;  but  1  may  be  permitted  for  myself, 
and  for  my  learned  colleagues,  to  join  in  the  congratulations  of  a  com- 
plimentary kind  expressed  by  the  President  upon  the  arguments  of  my 
learned  friends.  They  were  learned,  they  were  erudite,  they  were  full 
of  what  Mr.  Coudert  well  said  in  reference  to  the  argumen  t  of  his  learned 
colleague  who  preceded  him,  but  which  I  may  with  equal  propriety  also 
say  of  the  argument  of  Mr.  Coudert  himself,  they  were  arguments  full 
of  "intellectual  allurements".  " Allurements"  is  agoodword.  I  shall 
have  to  submit  to  this  Tribunal  that. a  great  many  of  those  arguments 
were  remote  indeed  from  any  of  the  legal  questions  which  you  have  to 
decide:  that  they  have  taken  us  very  far  afield:  that,  in  this  19th  Cen- 
tury of  Christian  civilization,  after  the  world  has  existed  I  know  not 
how  many  years,  it  is  astounding  that  it  should  be  thought  necessary 
to  dig,  as  my  learned  friend  Mr.  Carter  did,  down  to  the  foundations  of 
human  society  in  order  to  try  and  discover  those  upon  which  the  insti- 
tution of  property  rest. 

Nor  can  1  think  that  at  this  stage  of  the  world's  existence,  when  we  are 
discussing,  as  is  admitted,  questions  of  law, — questions  of  right  to  be 
determined  according  to  law, — a  Tribunal  such  as  this  can  derive  much 
assistance  from  courageous  ascents  into  the  mists  and  clouds  of  meta- 
physical and  ethical  discussion,  such  as  my  learned  friend  has  made. 
The  world  has  lived  very  long;  society  has,  through  all  the  ages,  been 
struggling  to  evolve  rules  for  itself,  for  its  security,  for  its  good  order, 
for  peace  among  men:  rules  which  have  been  found  to  suit  the  conven- 
ience of  society,  which  have  been  found  to  be  conducive  to  the  good 
order  of  society,  and  which  have  found  authoritative  expression  in  the 
tribunals  of  all  civilized  countries. 

We  cannot  but  think  (we  are  of  course  taking  the  advocate's  view  of 
the  question)  that,  in  truth,  my  learned  friends  have  been  but 
725      making  a  gallant  defence  of  positions  which,  in  point  of  law,  are 
utterly  indefensible. 

Now  I  may  assume,  I  think,  that  this  Tribunal  has  made  itself  con- 
versant with  a  large  part,  at  least,  of  that  mass  of  literature  with  which 
each  side  has  burdened  the  Tribunal ;  and  I  think,  if  I  am  well  founded 
in  that  belief,  that  the  Arbitrators  cannot  fail  to  have  marked  the  change 
of  front  in  some  very  important  points  which  has  taken  place  on  the 
part  of  those  who  are  representing  the  interests  of  the  United  States. 
This  change  of  front  appears  when  you  contrast  their  arguments  to  day 
with  the  position  taken  up  in  the  diplomatic  correspondence  which 


ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.  5 

preceded  this  Arbitration,  and  in  the  proceedings  which  were  instituted 
at  the  instance  of  the  Government  of  the  United  States  in  its  own 
municipal  Courts. 

I  will  only,  in  passing,  indicate  generally  some  of  those  leading 
changes*.  I  do  not  refer  to  them  merely  for  the  sake  of  pointing  out  a 
certain  inconsistency  of  conduct.  It  will  be  found  that  chan  f  tn 
there  is  a  real  reason  underlying  that  inconsistency,  which  in  r£fSd0  st*u» 
I  shall  seek  to  develop  and  to  bring  to  the  notice  of  this  p081**011- 
Tribunal  in  the  course  of  the  discussion  of  the  case.  For  the  moment,  I 
content  myself  with  a  general  indication  of  some  of  the  more  remarka- 
ble changes  of  front. 

The  first  is  this.  Although  the  first  four  questions  of  Article  VI  deal 
with  the  assertion  of  a  claim  derived  from  Russia, — a  claim  of  exclusive 
jurisdiction  and  exclusive  rights  which  it  is  asserted  Russia  exercised, 
and  which  it  is  furt  her  asserted  passed  uni  mpaired  to  the  United  States,— 
we  are  now  told  that  this  derivative  title  under  Russia  is  a  matter  of 
practically  no  moment.  Why  t  Because  we  are  told  that  what  Russia 
did  needs  not  to  be  justified  upon  the  basis  of  an  exclusive  jurisdiction, 
but  amounted  simply  to  such  executive  protective  acts  as  any  Power, 
apart  altogether  from  exclusive  jurisdiction,  may  rightfully  exercise  in 
defence  of  its  property  and  interests.  I  shall,  of  course,  have  something 
to  say  about  that  in  a  moment:  I  will  merely  in  passing  call  attention 
to  the  fact  that  it  is  impossible  to  explain  the  frame  of  those  four  ques- 
tions consistently  with  any  such  idea  of  a  mere  inherent  right  of  protec- 
tion of  property  or  of  interest:  and  for  this  simple  reason,  that  each  of 
those  questions  is  a  question  of  exclusive  jurisdiction  in  a  defined  area — 
namely  in  Behring  Sea;  and  that  if  the  acts  of  Russia  had  been  acts 
of  defence  of  property — a  right  which  is  inseparable  from  the  posses- 
sion of  property — then  that  right  would  not  be  confined  to  a  defined 
area,  namely  the  eastern  part  of  Behring  Sea,  but  would  be  a  right 
which  would  exist  and  follow  the  property  wherever  the  property  itself 
existed.  That  is  the  first  change  of  front,  a  remarkable  and  signifi- 
cant change, — all  the  more  remarkable  when  the  Tribunal  bears  in 
mind  the  Statutes  of  the  United  States,  which  1  shall  have  to  examine 
presently;  the  mode  in  which  the  aid  of  those  Statutes  was  invoked 
by  the  agents  and  representatives  of  the  Executive  of  the  United 
726  States;  and  lastly,  the  judgments  of  the  Courts  upon  those 
municipal  Statutes,  by  virtue  of  which  judgments,  and  by  virtue 
of  which  judgments  alone,  they  have  secured  the  confiscation  of  and 
so  affected  the  property  in  the  vessels  of  British  subjects. 

The  next  change  of  front  is  not  less  remarkable.  The  third  of  those 
Questions  in  Article  VI,  the  Arbitrators  will  remember,  is  the  question, 
u  Was  the  body  of  water,  now  known  as  Behring  Sea,  included  in  the 
phrase  ' Pacific  Ocean'  as  used  in  the  Treaty  of  1825 1"  The  impor- 
tance of  the  question  cannot  be  exaggerated;  because,  if  it  were  true 
that,  under  the  operation  of  the  Treaty  of  1825,  Russia,  the  predecessor 
in  title  of  the  United  States  in  the  Alaskan  territory,  had  recognised 
the  general  right  of  fishing  in  the  North  Pacific  Oceau  including  the 
Behring  Sea,  of  coarse  it  would  go  a  long  way  to  negative  the  existence 
of  any  right  to  limit  the  right  of  fishing  to  citizens  of  the  United  States 
or  to  those  authorised  by  the  Executive  of  the  United  States.  But 
to-day  we  are  told  by  my  friend  Mr.  Carter,  in  his  elaborate  argument, 
that  this  also  is  a  comparatively  unimportant  question.  The  question 
whether,  by  those  Treaties  of  1824  and  1825,  Russia  reooguised  the 
right  of  all  the  world  to  fish  in  Behring  Sea  has  become  comparatively 
unimportant!  although  the  responsible  Minister  of  the  United  States, 
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after  this  matter  had  been  under  discussion  diplomatically  from  August 
of  1886  till  the  end  of  1890 — I  am  referring,  as  of  course  the  Tribunal 
will  recollect,  to  the  despatch  of  the  late  Mr.  Blaine, — declared  in  his 
despatch  of  the  17th  of  December,  1890,  that  if  Great  Britain  could 
satisfactorily  establish  that  Behring  Sea  was  included,  in  the  Treaty  of 
18lf5,  in  the  term  "Pacific  Ocean,"  the  United  States  had  no  well- 
founded  cause  of  complaint  against  Great  Britain. 

It  is  odd  that  it  should  be  so,  but  it  is  left  to  me,  to  some  extent  at 
least,  to  vindicate  the  intelligence  and  the  perspicacity  of  that  distin- 
guished American  statesman.  He  was  putting  forward  a  case,  not  a 
very  hopeful  one,  certainly,  but  still  a  case  infinitely  more  hopeful — if  he 
could  have  established  historically  the  acquiescence  of  Great  Britain — 
infinitely  more  hopeful  than  the  case  which  is  now  put  forward  of  prop- 
erty, and  right  of  protection  of  property,  or  of  an  industry  founded 
upon  property. 

The  last  change  of  front  is  this.  It  is  not,  I  will  admit,  as  marked 
as  the  other  two  to  which  I  have  adverted.  We  are  now  told  that 
although  strictly  the  United  States  could  in  point  of  law  insist  upon  its 
claim  of  property  to  the  individual  seals  wherever  they  may  be  found, — 
whether  it  be  three  thousand  miles  south  of  the  Aleutians,  off  the 
southern  part  of  California,  or  elsewhere — yet  the  needs  of  the  United 
States  case  do  not  require  so  high  a  position  as  that.  Also,  that  while 
the  property  in  the  heM  might  be  claimed  by  the  United  States,  still  it 
is  not  necessary  to  put  it  even  so  high  as  that.  And  ultimately  we  have 
come  to  this  position — a  very  extraordinary  position — that  even  if  it  be 
found,  as  I  hope  to  make  it  clear  it  must  be  found,  that  neither  in  the 
seal  as  an  individual,  nor  in  the  herd  as  a  collection  of  individ- 
727  uals,  does  any  legal  property  exist  in  the  United  States,  yet 
they  have  a  legal  right  to  claim,  and  a  legal  right  to  exercise,  a 
power  of  protection  over  an  industry  founded  upon  the  skinning  of  the 
seals  upon  the  Pribilof  Islands. 

Mr.  President,  from  these  observations  you  will  have  gathered, 
although  I  doubt  not  you  were  not  unprepared  for  them,  how  widely 
we  differ  in  the  views  which  we  take  of  the  legal  questions  involved  in 
this  controversy.  But  the  discussion  has  been  exceedingly  interesting; 
interesting  to  us  as  lawyers,  mainly  because  of  the  courage — I  will  not 
say  the  audacity — with  which  ray  learned  friends  have  propounded 
propositions  of  law  which  they  affected  to  suggest  were  almost  beyond 
question :  propositions  of  law  for  which  I  hope  to  demonstrate  there  is 
no  legal  authority  whatever. 

General  proponi-  ^ow  let  me  glance  at  some  of  these  propositions,  they 
tionamaiD  mined  by  are  certainly  sufficiently  startling.  I  shall  have  to  come 
united  status.       to  cjoser  qUarters  with  them  later,  but  I  am  at  present 

endeavouring  to  present  what  I  may  be  permitted  to  call  a  bird's-eye 
view  of  the  field  traversed  by  my  learned  friends.  I  address  myself 
principally  to  the  argument  of  my  learned  friend  Mr.  Carter,  because 
the  argument  of  Mr.  Coudert  was,  as  it  seemed  to  us,  in  its  major  part 
at  least,  and  in  its  more  important  part,  addressed  to  the  question  of 
Regulations  rather  than  to  questions  of  legal  right. 

!Now  what  were  some  of  these  propositions)  One  was  that  the  right 
of  protection  of  the  property  and  interests  of  a  nation  are  exactly  the 
same  in  time  of  peace  and  iu  time  of  war:  from  which  my  friend  derives 
the  comforting  conclusion  that  ships  of  a  friendly  power  may  be 
searched,  seized,  and  confiscated  because  they  are  pursuing  the  oldest 
form  of  the  pursuit  of  seals  known  iu  the  history  of  the  world — because 
they  are  pursuing  pelagic  sealing:  and  that  the  United  States  are 


ORAL  ARGUMENT  OF  SIB  CHARLES  RUSSELL,  Q.  C.  M.  P.  7 

entitled  to  exercise  those  rights  of  war  in  time  of  peace  and  against  a 
friendly  power,  although  there  has  been  no  diplomatic  expostulation  or 
warning. 

The  next  proposition  is  that  the  moral  law  and  the  law  of  nature  are 
international  law — that  the  terms  are  interchangeable;  and.  therefore, 
because  the  United  States  chooses  to  come  to  the  conclusion  that  pelagic 
sealing  is  a  crime — a  grave  moral  wrong,  and  an  indefensible  act — 
therefore  my  friends  come  to  the  conclusion  that  it  is  to  be  classed  with 
piracy;  and  that  the  sanctions  which  international  law  applies  to  piracy 
may  be  applied  to  the  pelagic  sealer. 

Again,  it  is  asserted  that  even  if  seals  are  (it  is  not  admitted  that 
they  are)  animals  ferce  naturae,  yet  the  property  in  them  is  in  the  United 
States,  because  they  breed  upon  the  islands,  and  have  the  animus  rever- 
tendi to  them. 

Now  here  I  must  pause  to  point  the  two  respects  in  which  this  last 
proposition  displays,  as  it  seems  to  us,  a  remarkable  confusion  of  ideas. 
It  confounils  two  rights  perfectly  clear  and  perfectly  distinct. 

One  is  the  right  in  respect  of  animals  ferce  naturae  which  the  owner 
of  the  soil  has,  ratione  soli,  to  kill  those  animals  when  they  are 
728  on  his  soil,  sometimes  called  (I  think,  inaptly  called)  a  qualified 
right  of  property:  a  right,  in  other  words,  which,  by  giving  to 
the  owner  of  the  soil  the  right  to  exclude  all  others  from  access  to  it, 
secures  to  him  the  exclusive  right,  while  the  animals  ferce  natures  are 
on  the  soil,  of  killing  them.  .  That  is  a  distinct,  clear,  legal  conception; 
a  right  recognized  by  the  law  as  incident  to  property;  and  it  is  properly 
called  the  right  ratione  soli.  But  that  does  not  touch  or  affect  the 
question  of  property  in  those  animals  when  they  are  not  on  the  soil  of 
the  owner. 

If  they  be  domestic  animals,  or  if  they  be  animals  which  by  the 
industry,  care,  and  art  of  man  have  become  assimilated  to  domestic 
animals,  then  a  property  may  exist  in  them ;  and  the  right  to  possession 
follows  that  property  even  when  they  are  off  the  land  and  out  of  the 
physical  control  of  the  owner.  But  the  right  ratione  soli,  which  is 
exclusive  of  everybody  else,  and  which  is  exercisable  only  on  the  soil 
of  the  owner,  does  not  give  the  property  in  animals  ferce  naturae  when 
they  are  on  the  land — much  less  when  off  the  soil  of  the  owner. 

Again,  a  further  confusion.  Animus  revertendi  is  referred  to  as  if 
the  mere  fact  of  animus  revertendi  gave  property;  and  in  the  argument 
of  my  learned  friend,  greatly  to  my  surprise,  he  did  not  attempt 
to  draw  any  distinction  (indeed  he  said  there  was  none),  between 
the  animus  revertendi  which  was  part,  so  to  speak,  of  the  nature  of 
the  animal,  and  the  animus  revertendi  which  alone  has  anything  to 
do  with  the  question  of  property,  namely  the  animus  revertendi  which 
is  induced  by  the  art,  the  care,  the  industry  of  man.  The  two  things 
are  distinct.  If  animus  revertendi  gives  property  in  animals  ferce 
naturae,  then  the  law  of  every  civilized  country  would  have  given 
property  in  pheasants,  in  rabbits,  in  hares,  in  almost  every  class  of 
animal  which  is  recognized  as  coming  under  the  head  of  game;  yet  it 
is  notorious  that  the  law  of  every  civilized  country  recognizes  that  there 
is  merely  the  exclusive  right  to  take  the  game  when  it  is  upon  the  land 
of  the  owner;  and  that  when  the  game  is  off  the  land,  although  it  has 
the  animus  revertendi,  yet  the  law  does  not  recognize  the  right  of  prop- 
erty on  account  of  that  animus  revertendi,  although  in  that  case  it  is  to 
some  extent  produced  by  the  art  and  care  of  man  himself. 

The  next  proposition  of  my  friend  is  this:  Individual  ownership 
ought  to  exist  in  all  things  susceptible  of  ownership,  and  ought  to  be 
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affirmed  to  be  in  that  Power  which  can  best  turn  those  things  to  account 
for  the  use  of  mankind.  Therefore,  says  my  learned  friend,  as  the 
United  States  are  the  owners  of  the  Pribilof  Islands,  and  as  they  can 
kill  the  seals  upon  the  Pribilof  Islands  with  more  or  less  discrimination, 
they  are  the  owners  of  the  far-seals. 

Next:  No  one  is  entitled  to  more  than  the  usufruct  of  property: 
therefore,  pelagic  sealing  on  the  high  sea,  which  may  be,  or  is,  wasteful 
of  tbe  stock,  is  an  offence  against  international  law. 

And,  lastly:  although  neither  the  municipal  law  of  the  United  States, 
nor  the  municipal  law  of  Great  Britain  (and  I  will  add,  nor  the 
729  municipal  law  of  any  civilized  country)  would  recognize  property 
in  the  seals  as  between  individuals — supposing  this  were  a  case 
of  private  assertion  of  right,  and  the  Pribilof  Islands  belonged  to  a 
private  person, — yet  international  law  can  be  invoked,  says  my  learned 
friend,  to  declare  the  property  in  the  United  States. 

Now,  Mr.  President,  I  have  to  say  most  gravely  and  seriously  that 
there  is  no  one  of  the  propositions  essential  to  the  case  of  my  learned 
friend  which  he  has  propounded  with  which  we  can  agree.  It  will  be 
found,  as  I  proceed  to  examine  these  propositions,  that  some  of  them 
are  propositions  in  which  the  right  conclusion  is  drawn  from  erroneous 
premises;  some  of  them  in  which  the  wrong  conclusion  is  drawn  from 
correct  premises;  and,  to  vary  the  monotony,  some  in  which  both 
premises  and  conclusion  are  wrong. 

Having  mentioned  these  matters,  in  which  I  have  expressed,  as  I  am 
bound  to  do  thus  early  in  the  controversy,  my  disagreement  with  my 
learned  friends,  I  am  glad  to  turn  to  some  points  as  to  which  I  find 
myself  in  agreement  with  them.  I  agree  with  Mr.  Garter  as  to  the 
division  of  the  questions  submitted  to  this  Tribunal.  I  agree  with  him 
that  the  first  five  questions — those  iu  Article  VI — are  questions  of 
legal  right.  And  I  agree  with  him  that,  as  regards  those  questions, 
they  are  referred  to  you  as  judges  and  jurists.  But  what  does  that 
import  J  It  imports  that  your  duty  is  not  to  make  the  law,  but  to  declare 
the  law:  not  to  speculate  what  the  law  ought  to  be,  but  to  say  what 
the  law  is:  not  to  formulate  or  try  to  formulate  novel  rights,  but  to 
adjudge  what  are  existing  rights. 

Before  I  proceed  to  state  the  order  of  my  argument,  I 
sut«r£f  tonin»J  kftve  sonie  other  topics  to  refer  to.    I  thiuk  at  the  very 
tar©  of  intern*  threshold  of  this  enquiry,  as  my  friend  has  invoked  inter- 
0,1     aw"  national  law  and  has  gone  the  length  of  saying  that 

international  law  gives  him  warrant  for  his  claim  of  property  in  the 
fur-seals,  and  as  he  has  put  forward  the  extraordinary  proposition  that 
the  moral  law  and  the  law  of  nature — what  the  law  of  nature  in  this 
conuexion  means  I  do  not  know — are  two  terms  interchangeable  with 
international  law, — I  think  it  is  desirable  that  I  should  at  the  oulset, 
(though  I  shall  have  to  recur  to  it)  and  for  the  better  understanding  of 
my  argument,  state  broadly  to  you  at  this  stage  what  our 'conception 
of  international  law  is. 

It  may  be  admitted  that  all  systems  of  law  prevailing,  I  care  not  in 
what  country,  profess  to  be  founded  upon  principles  of  morality,  and 
upon  principles  of  justice. .  Does  it  follow  from  that  that  every  princi- 
ple of  justice,  as  one  nation  or  another  may  view  it,  or  every  principle 
of  morality,  as  one  nation  or  another  may  view  it,  forms  part  of  inter- 
national law!  By  no  means.  International  law,  properly  so  called,  is 
only  so  much  of  the  principles  of  morality  and  justice  as  the  nations 
have  agreed  shall  be  part  of  those  rules  of  conduct  which  shall  govern 
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their  relations  one  with  another.    So  far  as  they  have  by  agree- 

730  ment  incorporated  into  the  rules  which  are  to  regulate  their 
mutual  arrangements,  relations  and  conduct,  and  so  far  only,  can 

there  be  said  to  be  an  incorporation  of  the  rules  of  morality  and  of 
justice,  as  to  which  nations  as  well  as  men  differ :  so  far  and  so  far  only 
can  they  be  said  to  be  incorporated  into  international  law.  In  other 
words,  international  law,  as  there  exists  no  superior  external  power  to 
impose  it,  rests  upon  the  principle  of  consent.  In  the  words  of  Grotius, 
Placuit  ne  gentibust  is  there  the  consent  of  nations f  If  there  is  not 
this  consent  of  nations,  then  it  is  not  international  law:  and  I  think  it 
is  very  easy  to  illustrate  that  that  must  be  so — that  without  that  con- 
sent there  cannot  be  said  to  be  an  imprimatur,  which  can  give  force 
and  efficacy  to  international  law.  If  it  were  not  so,  international  law 
would  be  in  a  constant  state  of  flux  and  uncertainty. 

The  ideas  as  to  morality  of  civilised  countries  do  not  progress  pari 
passu.  There  are  many  things  which,  according  to  some  states  of 
society,  justice  requires,  or  morality  requires,  but  which  another  state 
of  society,  which  boasts  of  a  proud  civilization,  declines  to  recognize. 
Two  instances  occur  to  me;  I  may  refer  to  them  in  passing.  Take  the 
case  of  privateering.  Privateering,  as  members  of  the  Tribunal  are 
aware,  has  again  and  again  been  pronounced  by  writers  on  inter- 
national law,  and  by  statesmen,  as  being  the  fruitful  cover  and  source 
of  piracy — as  a  foster-brother  to  piracy  aud,  therefore,  a  thing  to  be 
put  down  ;  and  in  the  memorable  Declaration  of  Paris  of  1856,  as  the 
Arbitrators  will  recollect,  Prussia,  Austria,  France,  Russia,  Sardinia, 
Turkey  and  Great  Britain,  assembled  in  Congress  in  Paris,  agreed  so 
far  as  it  rested  with  them,  and  recorded  it  in  the  Treaty  there  signed, 
in  a  condemnation  of  privateering  as  against  international  morals.  I 
think  it  is  true  to  say  that,  except  the  United  States  of  America,  in 
this  present  day  there  is  no  considerable  Power  in  the  world  that 
stands  out  against  a  condemnation  of  privateering.  Will  the  United 
States  admit  that  because  all  these  great  Powers  concurred  that  makes 
international  lawf    No. 

The  United  States,  for  reasons  of  its  own  which  I  am  not  at  all  con- 
cerned in  discussing  now,  and  which  may  be  right  or  wrong,  was  not 
abreast  with  the  other  Nations  in  that  line  of  thought.  Take  again 
another  case,  the  question  of  the  Slave  Trade.  As  far  as  I  know,  there 
is  no  difference  of  opinion  among  any  of  the  Powers  which  call  them- 
selves civilised,  as  to  the  immorality  of,  and  the  true  character  to  be 
given  to,  the  traffic  iu  human  beings.  But  Nations  have  differed  as  to 
the  means  which  should  be  adopted  for  the  purpose  of  endeavouring 
to  put  down  that  inhuman  traffic. 

As  late  as  1848,  although  the  whole  voice,  I  may  say  broadly,  of 
humanity  the  world  over  has  condemned  the  slave  trade — and  no  coun- 
try has  gone  farther  to  make  sacrifices  in  the  same  direction,  to  its 
credit,  be  it  said,  than  the  United  States — a  Judge  of  the  High  Court 
in  Great  Britain,  in  the  case  of  Buron.  vs.  Denman,  expressly  declared 
that  slavery  is  not  an  offence  against  the  Law  of  Nations,  and  that 
ownership  in  slaves  is  not  forbidden  by  the  law  of  nations. 

731  There  is  a  curious  comment  made  upon  this  proposition  at  page 
7  of  the  written  argument  of  the  United  States.    After  referring 

to  a  decision  in  the  same  sense  in  the  American  Courts,  my  learned 
friend  Mr.  Carter,  alluding  to  Chief  Justice  Marshall,  says — 

The  Supreme  Court  of  the  United  States,  speaking  through  its  greatest  Chief 
Justice,  was  obliged  to  declare  in  a  celebrated  case  that  slavery,  though  contrary  to 
the  law  of  nature,  was  not  contrary  to  the  law  of  nations:  and  an  English  judge,  no 
lew  illustrious,  was  obliged  to  make  a  like  declaration.  Perhaps  the  same  question 
would  in  the  present  more  humane  time,  be  otherwise  determined 
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No.  sir,  it  would  not.  It  could  not,  until  nations  have  given  their 
consent  to  its  being  treated  as  a  crime  against  international  law.  These 
distinguished  Judges,  Chief  Justice  Marshall,  in  one  case,  and  Baron 
Parke  in  the  other,  were  not  the  makers  of  international  law:  they  were 
but  the  interpreters  of  international  law;  and  a  Court  such  as  this,  or 
any  Court  of  Judicature  more  permanent  in  its  character,  could  do  no 
more  than  they  did,  because  there  is  not  the  necessary  consensus  of 
nations  stamping  with  its  imprimatur  the  traffic  in  slaves  as  an  offence 
and  crime  against  international  law. 

Now,  this  brings  out,  as  it  seems  to  me,  in  very  clear  relief  the  qualifi- 
cations that  are  absolutely  necessary  to  be  introduced  into  this  much  too 
wide  and,  therefore,  unsound  general  proposition  of  my  learned  friend; 
and  I  would  like  at  this  stage  to  show  a  little  more  amply,  in  opposition 
to  it,  what  our  case  is  on  this  point.  The  questions  here  to  be  decided 
must,  at  each  stage  of  the  discussion,  be  brought  into  juxtaposition  with 
a  clear,  definite  conception  of  what  the  law  of  nations  is.  I  refer  the 
Court  to  the  Judgment  of  the  Lord  Chief  Justice  of  England,.Chief  Jus- 
tice Coleridge,  in  a  comparatively  recent  case,  known  by  the  name  of 
the  "Franconia  case". 

(It  is  reported  in  the  2nd  Vol.  of  the  Exchequer  Division  of  the  English 
Law  Reports,  under  the  name  of  the  Queen  v.  Keyn.  I  have  the  report 
within  reach,  and  it  is  at  the  disposition  of  any  Member  of  the  Tribunal 
who  may  desire  to  read  it.)  He  there  says,  as  was  in  fact  said  with 
certain  variations  of  language  by  all,  or  nearly  all,  the  thirteen  judges 
who  took  part  in  that  judgment,  that  international  law  is  nothing  more 
nor  less  than  the  collection  of  usages  which  the  civilized  states  have 
agreed  to  observe  in  their  relations  with  one  another.  The  law  of 
nations  incorporates  many  principles  of  ethics  and  of  natural  law;  but 
only  such  as  it  is  agreed  shall  be  incorporated  form  part  of  that  law. 
The  phrase  of  Grotius,  plaeuit  ne  gentibus,  sums  up  the  only  possible 
and  the  only  true  idea  of  the  law  of  nations;  and  when  text- writers  and 
theorists  and  diplomatists  assert  that  such  and  such  a  usage  is  recog- 
nized by  the  law  of  nations,  that  such  and  such  a  usage  is  opposed  to 
the  law  of  nations,  that  such  and  such  a  right  exists  under  the  law  of 
nations,  in  each  case  the  criterion  is  not  whether  the  rule  so  expressed, 
or  the  usage  or  the  right  so  asserted,  is  humane,  or  is  just,  or  is 
732  moral,  the  sole  question  is  whether  it  has  received  the  assent  and 
consent  of  civilized  nations:  placuitne  gentibusf 

Now,  side  by  side  with  this  conception  of  the  law  of  nations,  there  is 
going  on  in  the  world  a  gradual  change  and  a  gradual  growth  of  opinion. 
Nations  are  changing  their  customs,  acted  upon  by  external  circum- 
stances of  their  time,  influenced  by  writers  and  thinkers,  who  in  their 
turn  are  influenced  by  the  circumstances  of  their  time;  and  so  there  is 
a  gradual  formation  of  a  body  of  opinion  which  helps  to  form  in  the 
future,  aids  and  stimulates  in  the  future,  the  recognition  by  this  or  by 
that  extension  of  some  principle  which  may  afterwards  be  brought 
within  the  area  of  international  law.  There  may  be  opinions,  or  doc- 
trines, or  usages,  which  perhaps  are  making  their  way  in  the  world,  are 
perhaps  appealing  more  or  less  successfully  to  the  sympathy  of  thinkers 
in  the  world,  which  are  not  yet  part  of  the  Law  of  Nations,  because 
nations  have  not  consented  to  them.  They  are  not  the  Law  of  Nations, 
but  only  the  material  out  of  which,  it  maybe,  at  some  future  time  some 
newprincipleof  the  Law  of  Nations  may  be  developed  as  the  world  thinks 
wise;  and  I  point  to  this  for  the  reason  that  my  learned  friend  in  the 
citations  from  international  writers  that  he  has  made,  and  in  a  much 
larger  number  which  are  given  but  to  which  he  did  not  refer,  did  not 
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draw  that  distinction  which  must  be  drawn  between  those  writers  and 
authorities,  (I  think  erroneously  called  authorities),  who  deal  with  the 
subject  with  a  view  to  discover  the  metaphysical  grounds,  the  ethical 
reasons  which  may  be  advanced  in  support  of  this  or  that  view,  and  those 
writers  (much  less  interesting  but  much  safer  guides)  who  confine  them- 
selves to  laying  down  what  rules  have  in  fact  obtained  the  consent  of 
nations.  Therefore,  it  is  important  to  call  attention  to  the  fact  that 
because  various  writers  are  constantly  propounding  ideas  of  their  own, 
suggesting  these  ideas  as  conformable  to  laws  of  natural  reason  and 
right  justice,  because  they  are  convinced  that  their  views  on  those  sub- 
jects are  right, — yet  they  are  not  to  be  accepted  as  authoritative  expo- 
nents of  what  the  law  is,  because  neither  doctrines  derived  from  what 
is  called  the  law  of  nature,  nor  philanthropic  ideas  as  to  what  is  just  or 
humane,  nor  the  opinions  of  text- writers  however  eminent,  nor  the 
usages  of  individual  States  even  if  submitted  to  and  followed  by  other 
individual  States,  nor  precedents,  nor  single  instances, — none  of  these, 
nor  all  combined,  constitute  International  Law  at  all;  although,  as  I 
have  said,  they  may  help  to  stimulate  the  growth  of  public  opinion  among 
civilised  communities,  the  outcome  of  which  at  some  future  stage,  by 
means  of  some  future  development,  may  be  the  incorporation  of  these 
views,  wholly  or  partially,  into  International  Law. 

Now,  Mr.  President,  I  thought  it  well  at  an  early  stage,  as  I  must; 
recur  to  this  later,  to  state  in  this  general  way  the  propositions  which 
have  to  be  discussed.  But  there  is  one  other  matter  as  to  which  I  am 
glad  to  say  I  also  find  myself  in  complete  agreement  with  my  learned 

friend  Mr.  Carter. 
733         The  President. — First  may  I  beg  to  put  a  question?   You 
speak  of  International  Law  as  comprising  the  customs  and 
usages  of  nations,  on  which  different  nations  have  agreed. 

I  suppose  you  mean  not  only  by  written  agreement,  but  also  by  right 
of  usage! 

Sir  Charles  Eussell. — Certainly.  When  I  say  uto  which  they 
have  agreed",  of  course,  I  mean  not  merely  or  necessarily  by  a  formal 
or  express  or  written  agreement,  but  by  any  mode  iu  which  agreement 
may  be  manifested,  by  which  the  Tribunal  may  arrive  at  the  conclusion 
that  they  have  so  agreed. 

Senator  Morgan. — Including  acquiescence? 

Sir  Charles  Eussell. — Certainly.  I  use  "agreed"  in  that  broad 
and  general  sense. 

Lord  Hannen. — As  a  question  of  evidence. 

Sir  Charles  Eussell. — As  a  question  of  evidence:  the  question 
always  is,  placuitne  genlibus  t  You  may  prove  that  it  has  pleased  the 
nations  so  to  agree  by  any  method  by  which  that  can  be  actually  estab- 
lished ;  by  express  agreement,  or  by  usage,  usage  long  and  generally 
concurred  in,  and  so  forth. 

I  was  saying  there  is  one  other  point  on  which  I  find  myself  in  agree- 
ment with  my  learned  friend,  and  that  is  that  the  mode  in  which  this 
question  is  to  be  determined  by  this  Tribunal  is  infinitely  more  impor- 
tant than  the  question  itself;  infinitely  better  were  it  for  the  world  that 
the  seals  should  be  exterminated,  and  that  the  articles  of  luxury  which 
are  derived  from  them  should  perish  from  the  face  of  the  earth — infi- 
nitely preferable  were  it  that  that  should  happen  than  that  this  Tribu- 
nal should  deflect  a  hair's  breadth,  in  the  decision  of  the  questions, 
from  the  true  line  of  law.  Now  the  importance  of  this  question  has 
been  so  often  referred  to  by  my  learned  frieud,  in  language  of  great 
exaggeration,  that  I  must  beg  permission  for  a  few  moments  to  reduce 
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im  rtanoe  of  **  *°  s01*1^^11*?  ''ke  what  we  conceive  to  be  its  just 
■ubjftct  to°fniw.  and  true  proportions.  My  learned  friends  have  spoken 
^unit0icstrat!^  of  tlli8  f«J-seal  industry,  aud  of  the  supply  of  fur-seal 

skins  for  the  benefit  of  mankind,  as  if,  were  that  supply 
to  cease,  civilization  would  receive  a  rude  shock.  I  have  only  to  say  that 
fur-seal  skins  are  not  necessary  to  civilization,  or  to  the  happiness  of 
mankind  in  this  world  or  the  next;  that  so  far  as  the  European  uses  of 
seal  skins  are  concerned,  I  believe  I  am  right  in  saying  that  it  is  a  luxury 
or  a  benefit  that  mankind,  at  all  events  in  this  part  of  the  world,  has 
only  enjoyed  for  less  than  40  years.  1  think  I  am  right  in  saying  that  it 
was  a  distinguished  naturalist.  Mr.  Frank  Buckland,  who  about  the 
year  1856  discovered  a  method  by  which  the  longer  and  coarser  protec- 
tive hairs,  which  formed  part  of  the  pelage  of  the  fur-seal,  could  be 
removed  without  injury,  so  as  to  disclose  the  closer  and  softer  and  more 
luxurious  iur  which  tbrms  the  rest  of  the  pelage — that  it  was  only 
then  that  it  came  into  use  to  any  considerable  extent  in  Europe  at  all. 
Civilization  went  on  before  the  advent  of  the  fur-seal:  civilian- 
734  tion  will  go  on  if  it  should  turn  out,  and  we  should  be  sorry  if 
it  so  happened  if  it  could  be  avoided,  that  the  seal  species  should 
cease  to  exist. 

I  waut  to  point  out  that  although  my  learned  friends  have  been 
"entering  into  elaborate  calculations  as  to  the  cost  of  Alaska  to  them, 

and  as  to  the  value  of  Alaska  to  them  being  dependent 
•^nJjwJta^It'Sc-  on  *ts  far-seal  fisheries,  when  Mr.  Sumner,  a  well  known, 
tor  inparchattof  and  I  need  not  say  distinguished  United  States  Statesman 
Alaska.  ot  ^^  ^^  Wftg  recommend jngr  alHj  justifying  to  the  legis- 

lative body  in  the  United  States  the  purchase  of  Alaska,  the  references 
to  the  fur-seal  were  of  the  very  faintest  description. 

fle  points  to  the  fact  (it  is  to  be  found  in  the  first  volume  of  the 
Appendix  of  the  British  Case,  at  page  79)  that  various  animals  were 
to  be  found  in  the  Alaska  region.  He  refers  to  the  sea-otters,  river 
beavers,  land  otters,  black  foxes,  black-bellied  foxes,  red  foxes,  polar 
foxes,  lynxes,  wolverines,  sables,  swamp  otters,  wolves,  bears,  musk- 
rats,  seals — those  are  hair  seals,  as  you  will  see  in  a  moment — and 
so  on.  And  lower  down  he  refers  to  fur-seals,  land-otters,  sea-otters, 
walrus  teeth  and  so  on,  and  descants  with  great  ability  and  clearness 
upon  these  various  matters,  but  saying  comparatively  little  about  the 
fur-seal. 

He  then  refers,  on  page  82,  to  what  he  considers  the  real  value, 
namely,  the  fisheries  in  Behring  Sea — the  fisheries,  that  is  to  say, 
strictly  so  called.    He  says: 

1  come  now  to  the  Fisheries,  the  last  head  of  this  enquiry  and  not  inferior  to  any 
other  in  importance;  perhaps  the  most  important  of  all.  What  even  are  sea  otter 
skins — 

Those  were,  the  President  will  remember  at  that  time,  much  more 
valuable  than  any  other  skins. 

by  the  side  of  that  product  of  the  sea  incalculable  in  amount,  which  contributes 
to  the  sustenance  of  the  human  family. 

In  very  eloquent  language  he  then  descants  on  the  great  variety  of 
fish  in  these  regions — the  halibut,  salmon,  cod,  and  the  rest.  I  should 
not  feel  justified  in  troubling  the  Tribunal  to  read  this  at  any  length. 

Senator  Morgan. — Sir  Charles,  did  Mr.  Sumner  insist  that  they 
could  sell,  and  the  United  States  could  buy  those  fisheries? 

Sir  Charles  Russell. — No,  I  do  not  think  he  does.  lie  was  a 
much  too  reputable  statesman  for  any  wild  proposition  of  that  kind. 
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Senator  Morgan. — Then  we  had  access  to  them  without  buying 
them. 

Sir  Charles  Eussell. — Yes,  you  did  not  bay  the  fisheries,  but  the 
Alaska  territory  and  such  rights  as  were  incident  to  it. 

Senator  Morgan. — I  was  enquiring  what  Mr.  Sumner  said. 

Sir  Charles  Russell. — Well,  Mr.  Sumner  was  a  statesman,  and 
he  nowhere  says  that  you  bought  the  fisheries  in  the  open  seas. 

Senator  Morgan, — I  do  not  know  why  he  alluded  to  the  subject, 
unless  he  attached  some  value  to  the  purchase  of  Alaska. 
735  Sir  Charles  Russell. — Obviously,  but  what  he  was  saying 
was  this:  Here  is  a  great  territory,  Alaska,  purchased  by  us, 
with  a  great  sea-board,  opening  upon  an  ocean  rich  in  all  those  things 
that  the  sea  contains  for  the  benefit  of  mankind — fish  of  various  kinds: 
opening  therefore  to  our  increasing  population  new  avenues  of  industry, 
new  opportunities  of  enterprise  and  new  fields  of  commerce. 

But  it  never  entered  the  mind  of  Mr.  Sumner  to  allege  that,  in  pur- 
chasing Alaska,  he  was  purchasing  the  property  in  the  fish  in  the  sea, 
or,  indeed,  in  any  of  these  things  that  I  have  enumerated;  and  he  will 
not  be  found  to  have  said  anything  of  that  kind;  there  was  no  idea 
that  they  were  purchasing  the  exclusive  rights  of  fishing  in  the  open 
waters  of  the  ocean;  and  especially  there  was  no  idea  that  they  were 
buying  iu  consideration  of  the  value  which  the  territory  derived  from 
the  fact  that  furseals  resorted  there,  as  1  will  now  proceed  to  show 
very  clearly. 

In  1876,  a  Committee  of  Ways  and  Means  was  appointed  by  the 
House  of  Eepresentatives.  And  a  resolution  of  the  House  was  referred 
to  it  directing  an  investigation  into  certain  matters  relating  to  the  lease 
by  the  United  States  Government  to  the  Alaska  Commercial  Company, 
and  this  is  the  Report  of  that  Committee  of  Ways  and  Means:  (it  is 
referred  to  on  page  70  of  the  British  Counter-Case). 

When  the  proposition  to  purchase  the  Alaska  territory  from  Russia  was  before 
Congress,  the  opposition  to  it  was  very  much  based  on  the  alleged  barrenness  and 
worth le8su ess  of  the  territory  to  be  acquired.  It  was  supposed  that  though  there 
might  be  many  political  reasons  for  this  addition  to  the  American  Pacific  posses- 
sions, there  were  not  commercial  or  revenue  advantages.  The  value  of  those  seal 
islands  teas  not  considered  at  all.  Russia  had  derived  but  little  revenue  from  them,  indeed 
a  sum  rwt  sufficient  to  pay  the  contingent  expenses  of  maintaining  the  official  authority, — 
Under  our  system,  however,  we  have  a  very  different  result. 

And,  on  the  same  page  70,  you  will  find,  Mr.  President,  an  extract 
from,  I  think,  the  most  authoritative  book  on  the  history  of  Alaska,  I 
mean,  Mr.  Bancroft's,  in  which  he  refers  to  a  Committee  of  apparently 
a  similar  kind  which  was  appointed  in  1868.    There  he  says : 

The  motives  which  led  the  United  States  Government  to  purchase  them  (Rnssia's 
American  possessions)  are  thus  stated  in  a  report  of  the  Committee  on  Foreign 
Affairs,  published  18th  May,  1868.    They  were,  first 

and  this  answers,  if  I  may  respectfully  say  so,  Senator  Morgan's  ques- 
tion as  to  what  were  the  objects  of  the  purchase. — 

the  laudable  desire  of  citizens  of  the  Pacific  coast  to  share  in  the  prolific  fisheries 
of  the  oceans,  seas,  bays  and  rivers  of  the  Western  World,  the  refusal  of  Russia  to 
renew  the  Russia- American  Fur  Company  in  1866;  the  friendship  of  Russia  for  the 
United  States;  the  necessity  of  preventing  the  transfer,  by  any  possible  chance,  of 
the  north-west  const  of  America  to  nn  unfriendly  Power;  the  creation  of  new  indus- 
trial interests  on  the  Pacific  necessary  to  the  supremacy  of  our  empire  on  the  sea 
and  land;  and  finally,  to  facilitate  and  secure  the  advantages  of  an  unlimited  Ameri- 
can commerce  with  the  friendly  Powers  of  Japan  and  China. 
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So  much  as  to  the  motives. 

Mr.  Justice  Harlan. — It  is  not  your  point  that  the  United 

736  States  was  unaware  of  the  existence  of  the  seals  there,  but  that 
they  did  not  purchase  specially  with  reference  to  their  value  f 

Sir  Charles  Eussell.— Quite  so.  I  do  not  suggest  they  did  not 
know  fur-seals  were  there.  I  am  endeavouring  to  reduce  to  what  I  con- 
sider to  be  its  just  proportions  the  character  of  the  question  that  is 
involved. 

The  President. — In  what  you  have  just  read,  there  is  a  phrase 
about  the  American  Fur-seal  Company  which  shows  that  the  American 
Fur-seal  Company,  which  was  refused  a  new  lease  by  Russia,  had  an 
influence  in  the  transaction  of  1806  or  1867;  and  that  shows  I  think 
that  the  American  Government  were  awake  to  the  importance  of  fur- 
sealing  at  the  moment.  I  do  not  mean  to  say  it  was  the  only  motive, 
of  course,  because  there  are  a  number  of  different  motives  which  are 
given;  but  the  mention  of  that  motive  shows  that  the  fur-seal  question 
was  not  immaterial  even  at  that  time. 

Sir  Charles  Eussell — My  point  is  not  at  all  that  the  United  States 
did  not  know  of  these  Islands,  or  may  not  have  thought  that  there  was 
some  value  in  the  fur-seal  industry;  it  may  have  been  considered  to 
some  small  and  limited  extent;  but  I  am  citing  Mr.  Sumner's  speech  to 
show  that  he  does  not  put  that  in  a  prominent  place.  I  cite  the  Report 
of  the  United  States  Committee  of  Ways  and  Means  to  show  the  same 
thing;  and,  lastly,  I  cite  the  Report  of  1876  in  which  these  words  are 
expressly  used : 

The  value  of  those  seal  islands  was  not  considered  at  all.  Russia  had  derived  but 
little  revenue  from  them,  indeed  a  sum  not  sufficient  to  pay  the  contingent  expenses 
of  maintaining  the  official  authority. 

The  President!— Yes.    I  referred  to  the  Committee  of  1868. 

Sir  Charles  Eussell. — I  am  aware  you  did,  sir;  and  I  was  refer- 
ring to  it  also,  to  show  that  in  1868  they  gave  as  their  reasons  for  the 
purchase — 

The  laudable  desire  of  citizens  of  the  Pacific  coast  to  share  in  the  prolific  fisheries 
of  the  oceans,  seas,  bays,  and  rivers  of  the  western  world ;  the  refusal  of  Russia — 

The  President. — Yes,  that  is  the  phrase;  and  I  point  it  out  to  your 
especial  attention  as  indicating  the  influence  of  that  company,  which 
was  an  American  company,  upon  the  American  Government*, — that 
they  had  been  made  aware  of  the  importance  of  these  fur-seal  fisheries. 

Sir  Charles  Eussell. — I  quite  follow  what  you  mean  sir.  I  am 
not  going  at  this  moment  to  be  diverted  from  the  line  I  am  pursuing; 
but  it  will  be  afterwards  apparent  that  the  company  there  referred  to 
had  much  wider  interests  than  in  the  fur-seal;  they  had  trading  inter- 
ests all  along  the  coast,  and  were  succeeding  one  of  the  original  Rus- 
sian companies  to  a  large  extent,  and  from  their  point  of  view  the 
fur-seal  industry  was  only  a  part,  though  not  a  very  considerable  part 
of  their  affairs.    That  is  all  1  meant  to  convey. 

Then,  the  later  Committee  (as  will  be  seen  on  the  top  of  page 

737  71  of  the  British  Counter-Case),  say:   "The  value  of  those  seal 
islands  was  not  considered  at  all." 

The  President. — Yes;  that  comes  in  much  later;  the  other  one  was 
more  contemporaneous  with  the  transaction. 

Sir  Charles  Russell. — Then,  finally,  on  the  same  page  71,  Mr. 
Elliott,  who  is  referred  to  very  often  by  some  of  the  witnesses  called 
on  the  part  of  the  United  States  as  the  sole  authority  upon  the  subject 

*  But  see  page  741-3. 
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of  far-seals,  says,  in  the  beginning  of  that  paragraph.  "Strange 
ignorance  of  their  value  in  1807."  This,  you  see,  is  a  Keport  made  to 
the  Government  of  the  XJ.  S.,  and  recorded  in  1881  among  the  United 
States  Papers. 

Considering  that  this  return  (that  accruing  from  the  fur-seal  industry)  is  the  only 
one  made  to  the  Government  by  Alaska,  since  its  transfer,  and  that  it  was  nevet  taken 
into  account,  at  first,  by  the  most  ardent  advocates  of  the  purchase  of  Bussian  America,  it 
is  in  itself  highly  creditable, 

and  so  on;  and  then  he  refers  to  Mr.  Sumner,  and  thus  concludes: 

Therefore,  when,  in  summing  all  this  up,  he  makes  no  reference  whatever  to  the 
seal  islands,  or  the  fur-seal  itself,  the  extraordinary  ignorance  at  home  and  abroad 
relative  to  the  Pribilof  Islands  can  be  well  appreciated. 

He  is  not  accurate  in  saying  that  Mr.  Sumner  makes  no  reference  to 
the  furseal;  he  does,  and  1  have  read  the  passage  in  which  Mr.  Sumner 
makes  reference  to  it,  but  as  a  matter  of  comparatively  not  much 
importance. 

Mr.  Phelps. — As  you  refer  to  Mr.  Sumner,  have  you  any  objection 
to  read  the  paragraph  in  his  speech  at  the  top  of  page  81 1 

Sir  Charles  Russell. — It  is  a  very  long  speech,  and  it  would 
probably  induce  me  to  read  some  other  passages  also;  but  I  will  do  it 
with  pleasure.    Do  you  mean  the  passage  which  begins — 

The  seal,  amphibious,  polygamous,  and  intelligent  as  the  beaver,  has  always  sup- 
plied the  largest  multitude  of  -furs  to  the  Russian  Company  f 

Mr.  Phelps. — Yes;  that  is  the  passage. 

Sir  Charles  Russell. — I  will  read  it,  if  you  like,  although  it  is 
giving  an  importance  to  the  point  which  1  did  not  intend  to  attribute  it. 

Among  the  furs  most  abundant  in  this  commerce  are  those  of  the  fox  in  its  dif- 
ferent species,  and  under  its  different  names. 

And  then  he  deals  with  that,  and  says  some  of  its  furs  are  among  the 
most  precious;  and  he  describes  the  various  kinds.  In  the  next  para- 
graph he  says, 

Among  the  animals  whose  furs  are  less  regarded  are  the  wolverine — 

And  then  he  goes  on, 

Among  inferior  furs  I  may  include  that  very  respectable  animal,  the  black  bear, 

and  so  on. 

Then  he  talks  of  the  beaver,  u  amphibious  and  intelligent", 
738      which  has  a  considerable  place  in  commerce,  and  also  a  notoriety 
of  its  own,  and  so  on.    And  in  the  next  paragraph, 

The  marten  is,  perhaps,  the  most  popular  of  all  the  fur-bearing  animals  that  belong 
to  our  new  possessions. 

And  then  he  goes  on : 

The  seal,  amphibious,  polygamous,  and  intelligent  as  the  beaver,  has  always  sup- 

Slied  the  largest  multitude  of  furs  to  the  Russian  Company.  The  early  navigators 
escribe  its  appearance  and  numbers.  Cook  encountered  them  constantly.  Excel- 
lent swimmers,  ready  divers,  they  seek  rocks  and  recesses  for  repose,  where,  though 
watchful  and  never  sleeping  long  without  moving,  they  become  the  prey  of  the  hunter. 
Early  in  the  century  there  was  a  wasteful  destruction  of  them.  Young  and  old, 
male  and  female,  were  indiscriminately  knocked  on  the  head  for  the  sake  of  their 
skins.  Sir  George  Simpson,  who  saw  this  improvidence  with  an  experienced  eye, 
says  that  it  was  hurtful  in  two  ways:  first,  the  race  was  almost  exterminated;  and 
secondly,  the  market  was  glutted  sometimes  with  as  many  as  200,000  a  year,  so  that 
prices  did  not  pay  the  expense  of  carriage.  The  Russians  were  led  to  adopt  the 
plan  of  the  Hudson  Bay  Company,  killing  only  a  limited  number  of  males  who  had 
attained  their  full  growth,  which  can  be  done  easily,  from  the  known  and  systematio 
habits  of  the  animal.  Under  this  economy  seals  have  multiplied  again,  vastly 
increasing  the  supply. 
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I  may  supplement  this  on  my  own  account  with  another  passage. 

I  mention  the  sea-otter  last;  bat  in  beauty  and  valne  it  is  tbe  first.  In  these 
respects  it  far  surpasses  the  river  or  land  otter,  which,  though  beautiful  aud  valu- 
able, must  yield  the  palm.  It  has  also  more  the  manners  of  the  seal,  with  its  fond- 
ness for  sea-washed  rocks,  aud  with  a  maternal  affection  almost  human.  The 
sea-otter  seems  to  belong  exclusively  to  the  North  Pacific.  Its  haunts  once  extended 
as  far  as  the  Bay  of  San  Francisco,  etc. 

The  President. — May  I  be  allowed  to  remark  that  the  fur-seal 
which  is  actually  in  fashion  seems  to  be  used  as  a  successor  to  the  sea- 
otter.  Yon  are  aware  that  in  the  French  language,  by  the  custom  of 
French  farriers,  a  seal  skin  is  called  peau  de  loutre,  which  means  otter 
sk in  and  not  seal-skin.  No  lady  would  think  of  askiug  for  peau  de 
phoque. 

Sir  Charles  Russell. — The  sea-otter  has  practically  disappeared. 

The  President. — Yes;  it  has  practically  disappeared. 

Sir  Charles  Russell. — It  has  disappeared  like  the  buffalo  and 
other  animals. 

Mr.  Coudert. — Like  the  southern  seal. 

Senator  Morgan. — You  made  some  reference  to  the  statesmanship 
of  Mr.  Sumner  as  being  superior  to  the  conception,  as  I  understood 
you,  that  there  could  be  any  purchase  and  sale  of  fisheries  in  the  open 
sea.  That  opinion  has  not  always  prevailed  among  the  statesmen  of 
the  United  States,  I  will  say,  for  the  reason  particularly  that  in  our 
Treaty  of  Peace  with  Great  Britain  iu  1783  we  found  it  necessary  to 
incorporate  in  the  treaty  the  following: 

It  is  agreed  that  the  people  of  the  United  States  shall  continue  to  enjoy  unmo- 
lested the  right  to  take  tish  of  every  kind  on  the  Grand  Hank  and  all  the  other  banks 
of  Newfoundland,  the  Gnlf  of  St.  Lawrence,  and  all  other  places  in  the  sea  where 
the  inhabitants  of  both  countries  are  accustomed  to  fish. 

730  Of  course  if  we  had  the  open  natural  right  of  all  mankind  to 
fish  in  the  sea  that  provision  was  entirely  unnecessary  in  that 
Treaty.    It  was  insisted  on  and  put  iu. 

The  President. — I  believe,  Senator  Morgan,  it  was  an  allusion  to 
previous  Treaties  with  Fiance. 

Sir  Charles  Russell. — I  am  much  obliged  to  you,  sir.  That  ques- 
tion of  the  disputed  fishing  rights  between  the  United  States  and  Can- 
ada on  the  Eastern  coast  of  America  is  an  illustration  or  an  analogy — 
I  do  not  know  which  to  call  it — relied  upon  by  my  learned  friends  to 
which  I  will  come  in  the  proper  order  of  argument;  but  may  I,  as  it  has 
been  introduced  in  this  connection,  point  out  that  what  I  did  say  in 
reference  to  Mr.  Sumner  and  Mr.  Sumner's  statesmanship  was,  that  the 
extravagant  idea  never  entered  into  his  head  that  by  acquiring  Alaskan 
territory  he  was  acquiring  fishes  or  other  free  swimming  animals  in  the 
sea.  That  is  what  1  think  I  conveyed,  or  at  all  events  what  I  intended 
to  convey;  but  if  I  may  be  permitted  to  anticipate,  the  President  has 
rightly,  iu  a  sentence,  indicated  the  nature  of  the  question  dealt  with 
in  the  Treaty  referred  to  by  Senator  Morgan.  The  state  of  the  case  is 
shortly  this:  That,  in  conflict  with  France,  Great  Britain,  then  owning 
the  colonies  of  America,  claimed  to  have  acquired,  partly  by  concession, 
partly  by  Treaty:  partly  by  assertion  of  a  right,  acquiesced  in,  though 
to  some  extent  disputed,  certain  exclusive  rights  of  fishery. 

Senator  Morgan. — But  they  were  a  huudred  miles  away  from  the 
coast. 

Sir  Charles  Russell. — I  do  not  care  where  they  were,  with  great 
deference;  it  is  entirely  immaterial  to  the  point  I  am  upon.  Then  came 
the  American  rebellion,  and  the  independence  of  America.    It  thereupon 
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became  a  sovereign  Power,  and  it  claimed  that  as  it  had  borne  its  part 
when  a  colony  in  acquiring  these  rights  and  in  exercising  these  rights, 
it  was  entitled,  as  an  independent  Power,  to  a  continuance  of  those 
rights  which  as  a  colony  it  had  previously  enjoyed.  The  contention  on 
the  part  of  Great  Britain  was  that  it  had  lost  its  right  by  what  it  was 
pleased  to  call  its  act  of  rebellion,  and  that  it  had  no  right  to  share  in 
those  rights  at  all;  and  that  matter  was  ultimately  arranged  by  Trea- 
ties, only  one  of  which  you  have  referred  to,  but  which  I  will  have  to 
discuss  at  a  later  stage. 

Senator  Morgan. — The  question  in  my  mind  was  this,  Sir  Charles: 
whether  or  not  Great  Britain  and  the  United  States  had  not  in  this 
Treaty  of  peace  established  the  proposition  that  there  was  such  a  thing 
as  ownership  in  the  fisheries  that  were  50  to  100  miles  away  from  the 
land,  which  became  the  subject  of  division  of  property  between  the 
mother  government  and  the  colony  when  the  independence  of  the  col- 
ony was  accomplished  f 

Sir  Charles  Eussell. — Absolutely  no  assertion  of  property  in 
fishes  or  in  any  other  animals  whatever.  There  was,  I  agree,  an  asser- 
tion of  rights  of  exclusive  property  undoubtedly,  which  is  a  very  differ- 
ent matter.  I  do  not  need  to  tell  the  Tribunal  that  nations  have 
740  many  times — and  no  two  countries  perhaps  more  prominently 
than  Spain  and  Great  Britain — claimed  exclusive  control  of  large 
stretches  of  the  sea;  but  they  have  never,  so  far  as  I  know,  claimed 
the  property  in  free  swimming  animals  in  that  area,  or  that  they  were 
the  property  of  either  Government,  or  of  any  individual  subjects  of  that 
Government. 

However,  that  is  going  rather  far  afield.  But  I  am  upon  a  question 
which  I  desire  to  try  to  follow  with  some  closeness  of  reasoning.  1  am 
now  dealing  with  the  exaggerated  importance  given  to  this  question; 
and  I  assume,  as  the  President  said,  that  this  question  of  the  fur-seals 
may  have  been  one  amongst  many  others  considered  in  the  United 
States,  but  as  far  as  I  see  not  pre-eminently  in  the  miuds  of  the  United 
States  advisers,  upon  the  acquisition  of  Alaska.  Their  main  motives 
undoubtedly  were  the  motives  which  were  set  out  in  that  Report  of  1868, 
that  it  was  opening  a  large  field  for  new  enterprise,  an  extent  of  com- 
merce and  new  pursuits  to  a  rapidly  extending  and  growing  population. 
But  what  followed  the  acquisition,  what  immediately  followed  and  what 
my  learned  friends  have  themselves  dwelt  on  as  immediately  following 
the  acquisition  of  Alaska,  shows  how  little  conscious  they  were  of  the 
value,  as  they  now  conceive  it  to  be,  of  these  islands.  What  happened  t 
In  the  year  following  the  acquisition,  242,000  seals  were  killed  upon  the 
islands,  and  that  not  by  the  representatives  of  the  United  States  or  by 
persons  authorized  by  them,  in  the  following  year,  1869, 150,000.  In 
the  following  year,  1870,  87,000:  making  a  total  in  three  years  of  close 
upon  five  hundred  thousand. 

Mr.  Foster. — 1870  was  under  the  lease. 

Sir  Ghablss  Bussell. — 1870  was  under  the  lease;  perhaps  so. 
These  are  figures  with  which  I  have  no  doubt  Mr.  Foster  is  familiar. 
They  are  taken  from  the  published  .authentic  accounts  of  the  United 
States,  the  Tenth  Census  Report,  and  certain  executive  documents 
which  are  referred  to. 

Mr.  Foster. — We  have  disputed  those  figures  in  our  case. 

Sir  Charles  Bussell. — Well,  I  do  not  know  what  you  have  not 
disputed ;  but  since  it  is  put  in  that  way,  I  had  better  give  the  reference. 

The  President. — The  general  purport  is  admitted,  I  believe. 

Mr.  Foster. — I  would  not  have  interrupted  except  that  Sir  Charles 
referred  to  my  knowledge  of  the  figures. 

b  s,  pt  xm 2 
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The  President, — Bat,  General  Foster,  I  believe  that  the  general 
purport  is  admitted,  that  in  those  two  years  there  was  a  great  destruc- 
tion of  the  fur-seals. 

Mr.  Foster. — There  was  a  great  destruction  in  1868,  and  a  lesser 
destruction  in  1809. 

Sir  Charles  Russell.— I  have  read  the  figures,  242,060  in  1868; 
150,000  in  1869.  The  figures  for  the  first  year  are  taken  from  the  Tenth 
Census  Report  of  the  United  States,  page  40.  The  figures  for  the  sec- 
ond year  are  taken  from  Executive  Document  No.  32,  page  37,  of  the 
41st  Congress.  There  need  be  no  comment  about  these  figures. 
741  But  there  is  another  consideration.  Who  knows  what  part  in 
the  future,  as  a  matter  of  relative  importance,  this  seal  fishery 
may  have  in  the  economy  of  the  world,  even  from  the  point  of  view 
of  the  interest  of  the  United  States  f  We  know  that  the  United  States 
have,  all  along  this  Alaskan  territory,  great  salmon  rivers,  with  nas- 
cent industries,  which  will  only  reach  their  full  development  when  the 
growing  population  of  the  United  States  overflows  to  these  to  a  large 
extent  still  uninhabited  regions. 

Who  is  to  say  that  this  fashion  of  the  day,  which  may  change  to- 
morrow, may  not  entirely  disappear:  just  as  the  fashion  of  the  beaver 
disappeared  when  it  was  found  that  the  ingenuity  of  man,  by  the  inven- 
tion of  the  silk  hat,  had  supplied  an  article  that  was  quite  preferable  to 
the  "  beaver"  t  Who  knows  that,  compared  with  the  permanent  interest 
of  the  world  in  the  great  food  supplies  so  much  more  largely  in  recent 
than  in  former  years  derived  from  the  plentiful  bounty  of  nature  in  the 
bosom  of  the  seas,  this  ocean  seal  industry  may  not  in  a  very  short  time 
indeed  sink  into  a  position  of  insignificance;  and  signs  are  not  wanting 
that  the  citizens  of  the  United  States  themselves  regard  it  in  that  light. 
I  should  like  to  refer  in  this  connection  to  only  one  manifestation  of  that 
opinion.  I  refer  to  the  Report  of  the  Board  of  Trade  of  Port  Townsend, 
a  port  of  Washington  Territory,  which  you  know,  is  immediately  south 
of  British  Columbia,  and  abutting  upon  Paget  Sound.  I  am  referring 
to  page  71  of  the  second  part  of  Volume  III  of  the  Appendix  to  the 
British  Case.  • 

We  do  not  believe  that  the  lease  of  the  "  Pribilof  Islands  and  adjacent  waters"  ever 
was  meant  or  intended  to  mean  the  whole  waters  of  Behring  Sea ;  bnt  that  the  limit 
of  one  marine  league  from  the  shore  is  the  recognized  limit,  ontside  of  which  the 
waters  are  known  to  the  civilized  world  as  the  high  seas,  where  our  citizens  should 
be  encouraged  to  pursue  their  avocations  of  fishing  and  hunting.  It  is  shown  by  the 
reports  of  Government  officials  in  the  publication  of  the  Tenth  Census  that  the 
destruction  of  fish  life  by  seals,  sea  lions,  and  other  animals  whose  sole  food  is  fish, 
is  very  largely  in  excess  of  the  amount  of  fish  taken  by  the  whole  of  the  fisheries  of 
the  United  States ;  and  to  protect  these  ravenous  animals  is  to  cause  the  destruction 
of  enormous  quantities  of  nutritious  food,  which  should  be  utilized  as  a  means  of 
supporting  the  lives  of  the  millions  of  people  in  these  United  States. 

The  Chamber  of  Commerce  consider  that  the  order  of  the  Government  by  act  of 
Congress  closing  Behring  Sea  is  an  act,  not  for  the  benefit  of  the  people  to  secure 
them  a  cheap  article  of  food,  but  is  for  the  sole  benefit  of  a  simple  monopoly,  to 
enable  them  to  supply  articles  of  luxury  for  the  fashionable  clothing  of  the  rich. 
We  believe  this  act  of  CongTess  to  be  a  species  of  class  legislation  for  the  benefit  of 
the  wealthy  few,  and  as  such  is  opposed  to  the  principles  of  sound  policy ;  and  we 
protest  against  its  further  continuance. 

These  views  may  be  right  or  wrong. 

Mr.  Phelps.— What  city  is  that? 

Sir  Charles  Bussell.— Port  Townsend  in  Washington  Territory. 

Mr.  Phelps. — I  did  not  know  there  was  such  a  place. 

The  Tribunal  here  adjourned  for  a  short  time. 

The  President. — Sir  Charles,  we  are  ready  to  hear  you  now. 
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Sir  Charles  Russell. — Mr.  President,  to  prevent  a  possible 

742  misconception,  I  wish  to  refer  to  the  Report  of  tbe  Committee  of 
1868,  which,  has  already  been  mentioned.    It  refers  to  the  refusal 

of  the  Russian  Government  to  renew  the  lease  to  tbe  Russian  American 
Company.  Tbe  possible  misconception  I  wish  to  guard  against  is  the 
supposition  that  because  the  word  "American "  is  used  it  was  in  any 
sense  an  American  Company.  It  was  not — it  was  the  representative 
of  the  original  Russian  Company. 

Mr.  Justice  Harlan. — Of  the  Russian  Company  under  its  first  name? 

Sir  Charles  Russell. — Acting  under  successive  Russian  Charters, 
but  not  in  any  sense  an  American  Company  or  owned  by  American  citi- 
zens. I  thought  it  possible  the  President  might  have  had  a  different 
idea  in  his  mind. 

The  President. — I  thought  in  fact  that  Americans  had  got  into  the 
company.  . 

Sir  Charles  Russell. — No  sir  they  had  not.  One  other  word. — I 
pay  the  greatest  deference,  I  need  not  say,  to  what  any  member  of  the 
Tribunal  calls  my  attention  to,  and  in  reference  to  the  observation  of 
Senator  Morgan  that  the  United  States  supposed  that  it  was  buying 
the  fisheries  or  the  fishes  in  the  Behring  Sea  (as  to  which  I  used  perhaps 
forcible  language  in  suggesting  it  was  impossible  to  suppose  a  gentle- 
man of  Mr.  Sumner's  knowledge  and  statesmanship  could  have  enter- 
tained any  such  idea),  I  would  refer  Senator  Morgan  to  page  85  of  the 
report  of  the  same  speech  to  which  I  previously  adverted — (it  is  in 
volume  I  of  the  Appendix  to  the  Case  of  the  British  Government) — in 
which  he  points  out,  quite  accurately,  what  are  the  advantages  which 
the  owner 8  of  territory  enjoy  in  relation  to  fisheries.  It  is  in  this 
language: 

As  no  sea  is  now  mare  clausvm,  all  these — (that  is  to  say  the  fisheries  to  which  he 
is  adverting) — may  he  pursued  by  a  ship  under  an y  flag,  except  directly  on  the  coast 
and  within  its  territorial  limit.  And  yet  it  seems  us  if  tbe  possession  of  this  coast 
an  a  commercial  base  must  necessarily  give  to  its  people  peculiar  advantages  in  this 
pursuit.  What  is  now  done  under  difficulties  will  be  done  then  with  facilities,  such 
at  least  as  neighbourhood  supplied  to  the  natives  even  with  their  small  craft? 

That  is  to  say,  the  natives  even  with  their  small  craft  and  with  their 
imperfect,  appliances,  by  reason  of  their  residence  on  the  coast,  had 
peculiar  advantages  in  these  fisheries,  although  as  a  matter  of  law  and 
of  right  they  were  open  to  all  the  world.  So  he  says  the  possession  of 
Alaska  will  give  special  advantages  to  them  in  that  regard. 

It  is  right  to  point  out  that  he  uses  this  language  in  reference  to  fish- 
eries in  a  more  limited  sense  than  the  sense  in  which  it  has  been  used 
here.  My  learned  friends  have  spoken  of  the  Alaska  seal  fishery;  their 
Statutes  have  treated  the  fur-seal  industry  as  a  fur-seal  fishery,  and  so 
forth.  Mr.  Sumner  was  here  particularly  referring  to  fishery  in  a  more 
limited  sense;  he  was  referring  more  particularly  and  pointedly  to  fish 
of  various  kinds  which  he  mentions,  but  he  also  mentions,  among  others, 
whales;  and  there  is  no  reasoning  in  that  paragraph  which  would 

743  not  equally  apply  to  any  free  swimming  animal  which  you  can 
find  in  the  sea. 

Senator  Morgan. — I  should  be  very  much  surprised  to  find  that 
Mr.  Sumner  had  been  digressing  from  the  doctrine  established  at  the 
time  we  obtained  our  independence,  and  was  traversing  the  idea  that 
there  was  progress  in  international  law. 

Sir  Charles  Kussell.— I  am  still  endeavouring  to  get  the  Tribunal 
to  realize  something  like  a  just  view  of  the  proportions  of  this  case,  and 
to  discount  the  exaggerations  which  I  suggest  have  been  put-forward 
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on  the  part  of  the  United  States.  Now  I  have  to  call  attention  to  the 
fact  that  when  I  mentioned  the  possible  case  of  it  being  found  that  this 
industry  of  far-sealing,  if  encouraged  and  the  species  largely  multiplied, 
might  be  fonnd  to  conflict  with  more  important  general  interests,  I  was 
not  drawing  upon  my  imagination,  because  we  have  actual  experience 
in  the  legislation  of  other  countries,  that  it  has  been  found  necessary  to 
offer  rewards  tor  the  extinction  of  animals  of  the  same  class.  I  would 
reier  to  the  illustrations  which  are  given,  which  the  Tribunal  will  find 
in  Vol.. I  of  the  Appendix  to  the  Counter  Case  of  Great  Britain,  page 
177.  The  Tribunal,  of  course,  will  be  prepared  for  the  statement  from 
me  that  we  do  not  shrink  from  the  legitimate  consequences  of  the  propo- 
sitions that  we  are  advancing. 

We  say,  first  of  all,  that  even  if  the  result  (apart  from  any  question 
of  regulations  which  I  am  not  now  dealing  with  at  all),  of  the  unchecked 
exercise  of  what  we  claim  to  be  our  right  of  pelagic  sealing  were  to  be 
the  extinction  of  the  fur  seal,  that  would  be  no  reason  for  prohibiting 
the  exercise  of  our  right,  if  the  right  exist.  It  may  be  the  foundation 
of  a  consideration  or  argument  why  the  right  does  not  exist;  but  if  the 
right  exists,  and  if  the  consequences  of  its  exercise  be  the  extermina- 
tion of  the  fur-seal,  we  do  not  shrink  from  those  consequences. 

But  the  point  1  am  now  upon,  as,  of  course,  you  will  see,  is  somewhat 
DeMrnction  of  different.  I  am  pointing  out  what  other  countries  have 
ti.e  *eai  may  be  found  it  necessary  to  do  in  this  regard,  and  you  will  find  the 
iicceMHiry.  legislation  in  relation  to  the  Baltic  fisheries,  at  page  177  of 

volume  I  of  the  Appendix  of  the  British  Counter  Case.  Now  I  ought 
to  tell  the  Court  that  this  is  legislation  relating,  not  to  the  fur-seal,  but 
to  the  hair  seal.  It  makes  no  difference  in  the  argument,  as  the  Tribunal 
will  at  once  see.  The  hair-seal  is  an  animal  pursued  for  the  sake  of  its 
skin.  Its  skin  is  an  article  of  commerce.  It  may  not  be  so  important — I 
am  not  able  to  judge  of  it  relatively — as  the  fur-seal,  but  it  is  an  article 
of  commerce  for  two  reasons:  first  for  the  sake  of  its  pelage,  and  next 
ftr  the  sake  of  the  oil  which  can  be  extracted  from  its  body;  and  not- 
withstanding an  industry  largely  pursued,  this  is  the  legislation: 

Tho  constantly  increasing  number  of  seals  on  our  Baltic  Coasts  has  become  so  serious 
a  danger  to  our  coast  fisheries  that  it  appears  high  time  to  find  ways  and  means  to 
keep  these  injurious  animals  away  from  our  shores. 

Ten  or  fifteen  years  ago,  when  our  fishermen  still  underrated  their  destrno- 

744      tiveness,  ami  at  best  were  amused  to  see  one  of  them,  it  was  hardly  thought 

possible  that  these  animals  would  one  day  endanger  the  fisheries  on  the  coast 

of  Sleswick  Holstein,  where  they  formerly  appeared  only  in  small  numbers,  and  at 

places  where  there  was  not  much  chance  of  their  injuring  the  fisheries. 

It  is  not  easy  to  answer  the  question  as  to  how  the  evil  can  best  be  remedied,  for 
even  the  use  of  poisoned  fish  as  bait  (apart  from  the  danger  connected  with  this 
method)  would  not  be  of  any  uro,  because  the  seals  are  very  ohoice  in  the  selection 
of  their  food,  and  would  only  take  to  the  dead  bait  if  there  was  absolutely  no  chance 
to  get  fresh  fish,  a  case  which  will  hardly  over  occur  in  the  open  sea.  It  might  be 
recommended  to  make  an  experiment  with  bow-nets  made  of  galvanized  iron  wire, 

Sainted  brown,  like  the  color  of  the  bow  nets  usually  employed.  The  shape  of  these 
ow-nets  should  bo  that  of  the  common  bow-nets  used  for  catching  cod,  but  the 
entrances  to  the  different  chambers  should  be  so  arranged  as  to  make  it  easy  for  the 
seals  to  slip  in. 

And  thereupon  there  is  a  suggestion  by  Mr.  Hinekelmann  as  to  what 
ought  to  be  done. 

Mr.  Justice  Harlan. — Before  you  leave  that,  Sir  Cbarlfes,  I  should 
like  to  ask,  do  you  know  whether  that  report  was  supplemented  by 
legislation! 
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Sir  Charles  Russell.— That  I  do  not  know.  We  find  that  there  is 
legislation  in  the  case  of  Denmark.  I  am  not  sure  about  the  other  case, 
bur.  I  will  enquire  as  to  that. 

Senator  Morgan. — Is  any  of  that  legislation  in  force  now? 

Sir  Charles  Russell. — I  have  just  said  that  I  am  not  sure  whether 
it  was  followed  by  legislation. 

Then  as  regards  Iceland  this  is  the  note: 

The  attention  of  the  Legislative  Assembly  was  not  specially  directed  to  this  matter 
of  protecting  the  fisheries,  nor  were  laws  enacted  on  this  subject  before  1885;  and 
the  present  laws  are  in  many  instances  primitive,  imperfect,  and  inconvenient,  accord- 
ing to  the  conditions  of  the  country.  One  of  the  worst  features  is  that  in  regard  to 
seals,  which  are  so  injurious  to  the  salmon  fisheries.  This  is  contained  in  section  4 
of  the  following  statute.  The  defective  point  about  this  bit  of  legislation  is  that  in 
all  salmon  rivers  (with  one  exception)  and  their  months,  where  there  are  seals  there 
are  also  seal-catching  places,  so  that  the  law  is  of  little  or  no  benefit  to  the  salmon,  as 
it  is  forbidden  to  disturb  the  seals  in  the  places  where  they  are  at  all  easily  accessible. 

Section  4  referred  to  is  as  follows : 

Section  4:  In  rivers  and  their  mouths  where  there  are  salmon,  it  is  allowed  to  shoot 
or  frighten  seals,  with  the  restriction  that  the  inviolability  of  breeding  and  seal- 
eatcbuig  places,  which  are  thus  especially  proclaimed,  must  not  be  infringed  upon, 
except  with  the  penalty  of  full  damages,  according  to  the  estimate  of  good  men  nomi- 
nated by  the  judge  and  sworn  in  court. 

Then  as  to  Denmark  there  is  this: 

Owing  to  rewards  now  granted  by  the  Fishing  Society  of  Denmark,  amounting  to 
3  kronen  for  each  seal  killed,  according  to  the  Copenhagen  correspondent  of  our  con- 
temporary, "Industries"  the  extermination  of  seals  is  now  being  energetically  pur- 
sued in  Danish  waters.  It  appears  that  in  those  localities  where  the  fishery  industry 
has  been  pursued  with  least  success  the  seals  most  abound.  A  seal  is  seldom  seen  in 
the  neighborhood  of  Middlefart,  in  the  Little  Belt,  as  the  fishermen  in  that  neigh- 
borhood are  very  active  in  fishing  and  seal  hunting. 

An  conlraire,  on  the  small  island  of  Hosselo,  north  of  Zealand,  one  man  Bent  in  the 
heads  of  no  less  than  120  seals,  while  another  man  sent  in  40  within  the  last  ten 
months.    Daring  this  period  810  seals  have  been  killed. 

745         And,  finally,  there  is  a  citation  on  the  same  page,  taken  from 
a  United  States  paper  of  February  of  1892. 

The  bay  fishing  in  KBsex  County,  Massachusetts,  has  been  so  seriously  injured  by 
the  alleged  depredations  of  seals  that  the  authorities  offered  a  bounty  of  1  dollar 
each  for  killing  them.  During  1891  the  fishermen  killed  forty-four  on  the  coast,  and 
in  the  rivers  of  the  county. 

I  do  not  find  there  was  any  difference  made  between  males  and 
females;  or  that  the  laws  of  Nature,  so  strictly  insisted  upon  by  my 
friend  Mr.  Carter,  were  regarded  as  standing  in  the  way  of  what  was  a 
necessary  attempt  to  protect  a  very  valuable  industry.  I  leave  this 
subject  with  only  one  concluding  suggestion.  All  the  members  of  the 
Tribunal  may  not  be  aware — many  of  them  I  know  are  aware — that 
along  the  coast  of  Washington  in  United  States  territory,  and  along 
the  coast  of  British  Columbia,  (and  I  think  growing  industries  of  the 
same  kind  are  springing  up  farther  north),  are  to  be  found  great  salmon 
fisheries,  and  great  canning  industries  carried  on  in  connection  with 
these  industries.  I  have  myself  seen  them  on  the  Willamette  River: 
they  are  on  the  Columbia  River :  they  are  on  the  Iradis  River — they  are 
on  several  other  rivers  along  that  coast.  Now  can  it  be  doubted — is  it 
possible  even  to  suggest  it? — that  if  it  were  found  that  those  seals 
were,  in  a  serious  degree,  interfering  with  these  canning  industries, 
either  upon  the  British  Columbian  Coast  or  upon  the  Alaskan  Coast, 
that  it  would  not  be  perfectly  within  the  right  of  those  who  were  inter- 
ested, by  all  legitimate  means,  by  all  means  in  their  power,  short  of 
means  whiGh  would  do  injury  to  the  rights  of  some  one  else  or  cause 
unnecessary  or  malicious  injury  to  any  one  else,  to  do  what  they  pleased 
to  exterminate  these  animals  which  were  preying  upon  and  injuring 
what  they  regarded  as  au  important  and  valuable  industry? 
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Senator  Morgan. — Do  you  recollect  whether  Canada  passed  any 
Statutes  offering  a  reward  tor  killing  seals,  or  whether  they  are  in  oper- 
ation Y 

Sir  Charles  Kussell. — 1  will  enquire;  I  am  not  aware  of  any.  I 
rather  think  there  are  some  Regulations  in  that  sense — (whether  they 
amount  to  Statutes  or  not,  I  will  not  say) — relating  to  the  fisheries  on 
the  east  coast;  but  I  will  enquire  and  endeavour  to  supply  the  neces- 
sary answer. 

Now  I  pass  from  that  topic,  in  the  consideration  of  which  I  have 
endeavoured  to  get  the  mind  of  this  Tribunal  in  a  fitting  frame  to  con- 
sider according  to  its  intrinsic  merits  and  just  proportion  what  this 
question  of  pelagic  sealing  really  is.  There  are  some  other  preliminary 
matters  which  I  must  also  refer  to.  The  Case,  the  Counter  Case,  the 
Argument,  printed  and  oral,  of  the  learned  counsel  of  the  United  States 
have  been  full  of  denunciations  of  pelagic  sealing*    It  has  not  only 

been  denounced  as  inhuman,  but  each  act  of  the  pelagic 
vi?w  *o?e]»eiaffilc  sealer  has  been  denounced  as  a  crime  and  a  great  moral 
iTltod  staken      wron£ — a  little  worse  than  murder,  and  almost  as  bad  as 

d        tatea.       pjraCy.    ^ow  j  wjau  to  examine  this  for  a  moment  or  two, 

746  and  see  whether  there  is  not  pervading  this  style  of  argument  the 
same  kind  of  exaggeration  which  was  addressed  to  the  subject 
of  the  industry  itself. 

We  start  with  this  iuitial  fact,  that  the  pursuit  of  the  fur-seal  by 
means  of  pelagic  sealing  is  the  oldest  pursuit  of  the  fur  seal  historic- 
ally known.  We  start  with  that  fact.  It  is  a  pursuit  which  goes  back 
(to  use  my  friend,  Mr.  Carter's  expression)  to  prehistoric  times.  It  is  a 
pursuit  followed  by  the  aboriginal  inhabitants  along  the  coasts  in  ques- 
tion. But  there  is  also  something  more  to  be  said  for  it.  My  friend 
Mr.  Coudert  was  sympathetic,  as  he  always  is,  in  his  denunciation  of 
the  evil  caused  by  the  destructive  agencies  of  man  as  regards  seal  rook- 
eries in  other  parts  of  the  world.  How  stand  the  facts?  Is  pelagic 
sealing,  whatever  its  faults,  accountable  for  that!  No.  In  every  one 
of  the  cases  which  have  been  referred  to,  the  cause  of  the  extermina- 
tion of  the  fur-seal  species  was  the  indiscriminate  slaughter  upon  land. 
I  am  not  suggesting  for  a  moment  that  there  is  not  a  difference  between 
the  system  pursued  by  the  United  States  and  their  lessees  on  the 
Islands  and  that  pursued  in  the  indiscriminate  slaughter  on  the  other 
rookeries  in  the  world.  But  the  fact  remains  that  it  has  been  slaughter 
upon  land,  and  in  no  case  slaughter  at  sea,  that  has  brought  about  the 
extermination  of  the  seal  species  in  any  of  its  accustomed  rookeries. 

Further:  it  is  true  to  say  that  discrimination  cannot  be  pursued  in 
relation  to  pelagic  sealing — at  least  practically  cannot  be  pursued.  I 
presume  it  would  be  possible  to  distinguish  a  full-grown  male  seal  from 
a  young  seal,  but  I  take  it  to  be  common  ground  between  us  that,  tak- 
ing the  sizes  of  seals  two  and  three  years  of  age,  it  would  not  be  prac- 
tically possible  to  distinguish  between  a  female  and  a  male  in  the  water. 
That  is  an  advantage,  pro  tanto,  in  favor  of  land  killing.  But  are  there 
no  disadvantages  in  land  killing? 

I  have  been  unable  to  repress  a  smile  when  reading  the  beautifully 
descriptive,  but  most  imaginative  accounts,  which  are  given  in  the  lit- 
erature of  the  United  States,  as  to  the  merits  and  blessings  of  killing 
on  land.  In  one  passage  the  writer  has  gone  to  the  length  of  suggest- 
ing that  the  seal  herd,  grateful  for  the  protection  of  the  United  States, 
reposing  with  confidence  in  the  humanity  of  man,  had  entered  into  a 
treaty  with  the  United  States — the  word  "pact"  I  think  was  used — 
that  they  would  offer  up  a  certain  proportion  of  their  skins  yearly  as  a 
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grateful  tribute,  in  recognition  of  the  protection  that  they  derive  from 
the  beneficent  rule  of  the  Agents  and  Lessees  of  the  United  States. 

Now,  from  these  imaginative  pictures  highly  creditable  to  the  human 
sympathies,  and  to  the  imaginations  also  of  those  who  composed  them, 
I  would  like  to  turn  in  prosaic  fashion  to  the  actual  facts.  What  are 
the  actual  facts?  I  am  not  now  dealing  at  all,  the  Tribunal  will  under- 
stand, with  any  considerations  which  go  to  build  up,  in  the  estimation 
of  the  United  States,  their  claim  to  property.  I  am  simply  consider- 
ing whether  there  are  not  certain  matters  which  ought  to  be  borne  in 
mind  by  this  Tribunal  in  order  that  it  may  be  able  to  consider 

747  this  question  of  pelagic  sealing  without  having  its  reason  dis- 
torted by  passion  or  prejudice:  whether  there  are  not  other  facts 

which  ought  to  be  presented  to  it,  in  order  to  mitigate  the  tale  of  sup- 
posed horrors  attendant  upon  the  practice  of  pelagic  sealing:  horrors 
from  which  as  they  contend  (but  contend  untruly  as  we  submit)  killing 
on  land  is  free.  Now  for  this  purpose  I  may  refer  the  Tri- 
bunal at  once  to  chapter  14  of  the  Counter-Case  of  the  M^e™nV*Mui 
British  Government.  It  begins  on  page  260.  Its  subject  ^n*  on  th« Ift- 
is:  "  Management  of  the  Pribilof  Islands  by  Russia  and  "' 
the  United  States".  On  page  261  there  is  a  general  statement,  which 
I  will  not  trouble  to  read,  of  the  method  of  driving  which  is  there  prac- 
tised, as  the  most  injurious  feature  of  the  system  practised  on  the  Pri- 
bilof Islands,  and  it  then  proceeds  to  point  out — citing  authorities  upon 
the  subject — its  unnatural  and  destructive  character. 

But  I  turn  from  those  general  arguments  and  general  statements  to 
page  262,  where  citations,  very  a  propos,  are  taken  from  the  reports  of 
Mr.  Elliott  beginning  as  far  back  as  1872,  that  is  to  say  five  years  after 
the  acquisition  of  Alaskan  territory  from  Russia.    He  says: 

A  drove  of  seals  on  hard  or  firm  grassy  ground,  in  cool  and  moist  weather,  may  be 
driven  with  safety  at  the  rate  of  half-a-mile  an  hour;  they  oan  be  urged  along  with 
the  expenditure  of  a  great  many  lives,  however,  at  the  speed  of  1  mile  or  1 1/4  miles 
per  hour;  but  this  is  seldom  done. 

Further  on  he  speaks  of  the  disposition  of  the  old  seals  to  fight  rather 
than  endure  the  panting  torture  of  travel. 
and  on  the  next  page  he  writes: 

The  progression  of  the  whole  caravan  is  a  succession  of  starts,  spasmodic  and  irreg- 
ular, made  every  few  minutes,  the  seals  pausing  to  catch  their  breath,  and  make, 
as  it  were,  a  plaintive  survey  and  mute  protest.    Every  now  and  then  a  seal  will 

fet  weak  iu  the  lumbar  region,  then  drag  its  posteriors  along  for  a  short  distance, 
nally  drop  breathless  and  exhausted,  quivering  and  panting,  not  to  revive  for 
hours— days,  perhaps — and  often  never.  During  the  driest  driving  days,  when  the 
temperature  does  not  combine  with  wet  fog  to  keep  the  path  moist  and  cool,  quite  a 
large  number  of  the  weakest  animals  in  the  droves  will  be  thus  laid  out  and  left  on 
the  track. 

This  prostration  from  exertion  will  always  happen  no  matter  how  carefully  they 
are  driven ;  and  in  the  longer  drives,  such  as  2  1/2,  and  5  miles  from  Zapadnie  on  the 
west,  or  Polavina  on  the  north,  to  the  village  of  St.  Paul,  as  much  as  3  or  4  per  cent. 
of  the  whole  drive  will  be  thus  dropped  on  the  road ;  hence  1  feel  satisfied,  from  my 
observation,  and  close  attention  to  this  feature,  that  a  considerable  number  of  those 
that  are  thus  rejected  from  the  drove,  and  are  able  to  rally  and  return  to  the  water, 
die  subsequently  from  internal  injuries  sustained  on  the  trip,  superinduced  by  this 
over-exertion. 

Then  a  citation  is  made  from  Lieutenant  Maynard  of  the  United  States 
service.  This  is  in  1874,  that  is  to  say  eight  years  after  the  acquisition 
of  the  islands: 

There  has  been  a  waste  in  taking  the  skins,  due  partly  to  the  inexperience  of  the 
Company's  Agent,  and  partly  to  accident  and  the  carelessness  of  the  natives.  In 

748  making  the  drive,  particularly  if  they  are  loug  on,  and  the  sun  happens  to 
pierce  through  the  fog,  some  of  the  seals  become  exhausted  and  die  at  such  a 
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diBtance  from  the  salt-houses  that  their  skins  cannot  well  ho  carried  to  them  by  hand, 
and  are,  therefore,  left  upon  the  bodies. 

And  the  ancient  Russian  chronicler,  to  whom  my  friends  Mr.  Garter 
and  Mr.  Goudert  more  than  once  referred  with  approval, — a  cleric  or 
bishop,  1  am  not  sure  which, — Veuiaminof,  writing  with  reference  to 
1842,  thus  shewing  that  this  is  not  a  new  idea,  says: 

Nearly  all  the  old  men  think  and  assert  that  the  seals  which  are  spared  every  year 
i.  e.  those  which  have  not  been  killed  for  several  years  axe  trnly  of  little  use  for 
breeding,  lying  about  as  if  they  were  outcasts  or  disenfranchised. 

And  Captain  Scammon,  also  of  the  United  States  service,  says: 

The  loud  moanings  of  the  animals  when  the  work  of  slaughtering  is  going  on  beg- 
gars description;  in  fact,  they  manifest  vividly  to  any  observing  eye  a  tenderness  of 
leeling  not  to  be  mistaken.  Even  the  simple  hearted  Aleutians  say  that  "  the  seal 
sheds  tears". 

Those,  yon  will  see,  are  early  strictures  upon  this  method  of  driving. 
I  now  proceed  to  shew  that  they  are  methods  which  are  continued,  and 
that  they  are  marked  by  as  great  cruelty  and  aggravation  as  formerly. 

Mr.  Phelps. — As  to  one  of  these  extracts,  it  is  right  to  say  we  claim 
that  is  a  false  translation. 

Sir  Charles  Russell.— Which  1 

Mr.  Phelps. — The  translation  to  which  you  alluded,  of  the  Russian 
author. 

Sir  Charles  Russell.— -Which  is  the  one? 

Mr.  Phelps. — Yeniaminof. 

Sir  Richard  Webster. — We  will  get  the  original;  we  have  never 
heard  that  before. 

Mr.  Phelps. — It  is  in  the  Counter-Case.  We  have  exposed  it  in  the 
Counter-Case. 

Sir  Charles  Russell. — I  do  not  recollect  that.  At  present  what 
I  am  concerned  with  is  this:  that  this  extract,  I  wish  the  Tribunal  to 
understand,  from  Veniaminof  is  taken,  and  taken  correctly,  from  the 
Census  Report,  which  is  an  official  document  furnished  to  the  United 
States.  I  understand  my  friend  Mr.  Phelps  to  intimate  that  in  the  way 
it  appeared  in  that  official  document,  it  is  erroneously  translated. 

Mr.  Phelps. — It  is  copied  from  Elliott's  translation  into  the  Report. 
The  translation  was  made  by  Elliott. 

Sir  Charles  Russell. — I  was  stating  it  correctly,  I  think.  There- 
fore what  I  understand  is  this :  When  we  rely  upon  an  Official  document 
of  the  United  States,  my  friend  retorts  upon  us  and  says:  "But  the 
official  of  the  United  States  has  mis- translated  some  document  which  is 
referred  to  in  that  Report."  Be  it  so.  If  it  is  so  ascertained  to  be,  let 
it  be  made  apparent. 

But  now  I  go  on  to  the  next  page,  264,  and  there  we  have  his 
749      later  experience.    He  says  in  1890 — this  is  to  be  found  in  his 
Report  furnished  to  us  by  the  United  States: 

I  can  see  now,  in  the  light  of  the  record  of  the  work  of  sixteen  consecutive  years 
of  sealing,  very  clearly  one  or  two  points  which  were  wholly  invisible  to  my  eight 
in  1872-74.  I  can  now  see  what  that  eftect  of  driving  overland  is  upon  the  physical 
well-being  of  a  normal  fur-seal,  and,  upon  that  sight,  feel  warranted  in  taking  the 
following  ground. 

Would  you  be  good  enough  to  allow  my  learned  friend,  Sir  Richard 
Webster,  to  read  this  page  for  me  in  order  to  give  me  a  moment's 
pause? 

The  President. — Certainly. 
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Sir  Richard  Webster. 

The  least  reflection  will  declare  to  an  observer  that,  while  a  fur-seal  moves  easier 
on  land  and  freer  than  any  or  all  other  seals,  yet,  at  -the  same  time,  it  is  an  unusual 
and  laborious  effort,  even  when  it  is  voluntary;  therefore,  when  thousands  of  young 
male  seals  are  suddenly  aroused  to  their  utmost  power  of  land  locomotion  over 
rough,  sharp  rocks,  rolling;  clinker  stones,  deep  loose  sand,  mossy  tussocks,  and 
other  equally  severe  impedimenta,  they  in  their  fright  exert  themselves  most  vio- 
lently, crowd  in  confused  sweltering  heaps  one  upon  the  other,  so  that  many  are 
often  smothered  to  death ;  and,  in  this  manner  of  most  extraordinary  effort  to  be 
urged  along  over  stretches  of  unbroken  miles,  they  are  obliged  to  use  musoles  and 
nerves  that  nature  never  intended  them  to  nse,  and  which  are  not  fitted  for  the 
action. 

This  prolonged,  sndden  and  unusual  effort,  unnatural  and  violent  strain,  must 
leave  a  lasting  mark  upon  the  physical  condition  of  every  seal  thus  driven,  and 
then  suffered  to  escape  from  the  clubbed  pods  on  the  killing-grounds;  they  are 
alternately  heated  to  the  point  of  suffocation,  gasping,  panting,  allowed  to  cool 
down  at  intervals,  then  abruptly  started  up  on  the  road  for  a  fresh  reuewal  of  this 
heating  as  they  lunge,  shamble  and  creep  along.  When  they  arrive  on  the  killing- 
grounds,  after  four  or  five  hours  of  this  distressing  effort  on  their  part,  they  are 
theu  suddenly  cooled  off  for  the  last  time  prior  to  the  final  ordeal  of  clubbing;  tben 
when  driven  up  into  the  last  surround  or  ''pod",  if  the  seals  are  spared  from 
cause  of  being  unfit  to  take,  too  big  or  too  little,  bitten,  etc.,  they  are  permitted  to 

§o  off  from  the  killing-ground  back  to  the  sea,  outwardly  unhurt,  most  of  them; 
ut  I  am  now  satisfied  that  they  sustain  in  a  vast  majority  of  cases  internal  injuries 
of  greater  or  less  degree,  that  remain  to  work  physical  disability  or  death  thereafter 
to  nearly  every  seal  thus  released,  and  certain  destruction  of  its  virility  and  courage 
necessary  for  a  station  on  the  rookery,  even  if  it  can  possibly  rnn  the  gauntlet  of 
driving  throughout  every  sealing  season  for  five  or  six  consecutive  years,  driven 
over  and  over  again  as  it  is  during  each  one  of  these  sealing  seasons. 

Therefore,  it  now  appears  plain  to  me  that  those  young  male  fur-seals  which  may 
happen  to  survive  this  terri  ble  strain  of  seven  years  of  driving  overland  are  rendered 
by  this  act  of  driving  wholly  worthless  for  breeding  purposes — they  never  go  to  the 
breeding  grounds  and  take  up  stations  there,  being  utterly  demoralized  in  spirit 
and  in  body. 

With  this  knowledge,  then,  the  full  effect  of  "driving"  becomes  apparent,  and 
that  result  of  slowly  but  surely  robbing  the  rookeries  of  a  full  and  sustained  supply 
of  fresh  young  male  blood,  demanded  by  Nature  imperatively,  for  their  support  up 
to  the  standard  of  full  expansion  (such  as  I  recorded  in  1872-74), — that  result  began, 
it  now  seems  clear,  to  set  in  from  the  beginning,  twenty  years  ago,  under  the  present 
system* 

Sir  Charles  Russell. — Now  at  a  later  stage  and  in  a  different  con- 
nection I  shall  have  to  draw  the  attention  of  the  Tribunal  again  to  the 
statement  at  the  bottom  of  page  264  of  the  British  Counter- 
750  Gase  as  to  the  certain  destruction  of  its  virility  and  courage 
necessary  to  the  male  seal  for  a  station  on  the  rookeries,  as  one 
cause  which  has  contributed  largely  (with  others  I  admit)  to  the 
deficiency  in  numbers. 

Then  on  the  same  page  is  the  Treasury  Agent's  (Mr.  Goff )  Report  for 
1800.  This  has  nothing  to  do,  you  will  understand,  with  the  Report  of 
Mr.  Elliott.    This  is  the  independent  Report  of  the  Treasury  Agent. 

Sir  Richard  Webster. 

Now,  in  opening  the  season  it  is  customary  to  secure  all  the  two-year  olds  and 
upwards  possible  before  the  yearlings  begin  to  nil  ap  the  hauling  grounds  and  mix 
with  the  kill  able  seals.  By  so  doiug  it  is  much  easier  to  do  the  work,  and  the  year- 
lings are  not  tortured  by  being  driven  and  redriven  to  the  killing  grounds. 

Heretofore  it  was  seldom  that  more  than  15  per  cent  of  all  the  seals  driven  in  the 
latter  part  of  June  and  the  first  few  days  oi  July  were  too  small  to  be  killed  but 
this  season  the  case  was  reversed  and  in  many  instances  80  to  85  per  cent  were 
turned  away.  The  accompanying  percentage  examples  will  shew  the  disposition  of 
this  year's  drive.  The  first  killing  of  fur-seals  by  the  lessees  was  on  the  6th  of  June 
and  the  scarcity  of  kill  able  seals  was  apparent  to  all.  1  he  season  closed  on  the  20th 
of  July,  and  the  drives  in  July  shew  a  decided  increase  in  the  percentages  of  small 
seals  tnrned  away  and  a  decrease  in  the  killables  over  the  drives  of  Jane,  demon- 
strating conclusively  that  there  were  but  few  killable  seals  arriving,  and  that  the 
larger  part  of  those  returning  to  the  islands  were  the  pups  of  last  year.  The  aver- 
age daily  killing  for  the  season  was  400,  or  a  daily  average  of  522  including  only  the 
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days  -worked . . .  We  opened  the  season  by  a  drive  from  the  Reef  rookery  and  turned 
away  83 1/2  per  cent,  when  we  should  have  turned  away  about  15  per  cent  of  the  seals 
driven,  and  we  closed  the  season  by  turning  away  86  per  cent.,  a  fact  which  proves 
to  every  impartial  mind  that  we  were  redriving'the  yearlings,  and  considering  the 
number  of  skins  obtained  that  it  was  impossible  to  secure  the  number  allowed  by 
the  lease,  that  we  were  merely  torturing  the  young  seals,  injuring  the  future  life 
and  vitality  of  the  breeding  rookeries  to  the  detriment  of  the  lessees,  natives,  and 
the  Government. 

Sir  Charles  Russell. — Then  Mr.  Lavender,  who  was  also  an  Assist- 
ant Treasury  Agent  of  the  United  States,  says  in  condemnation  of 
these  drives: 

All  the  male  seals  driven  should  be  killed,  as  it  is  my  opinion  that  not  over  one 
half  ever  go  back  npon  the  rookeries  again. 

Then  we  come  to  au  important  paper  read  before  the  Biological 
Society  of  Washington  by  Mr.  William  Palmer  of  the  United  States 
National  Museum,  iu  which  he,  writing  in  1891,  treats  the  subject  on 
the  same  lines,  and  I  will  ask  my  learned  friend  to  read  that  for  me. 
It  is  proper  to  say,  as  indeed  this  extract  shows,  that  he  has  enlarged, 
in  the  earlier  part  of  this  paper,  upon  the  evils  which  he  conceives  to 
be  attendant  upon  pelagic  sealing,  and  then  he  proceeds  to  point  out 
that  pelagic  sealing  is  not  the  only  cause  which  has  worked  to  the 
detriment  of  the  seal. 

Sir  Richard  Webster. — This  is  taken  from  pages  187  and  188  of 
the  British  Commissioners'  Report;  but  it  will  be  found  in  part  in  the 
Counter-Case  on  page  266. 

But  pelagic  seal  fishing  is  not  the  only  cause  of  the  decrease  of  seal-life  on  the 
Pribilofs. 

Probably  an  equal  cause  is  the  unnatural  method  of  driving  seals  that  has  been 
followed  on  the  islands  since  the  first  seal  was  captured. 
751         The  mere  killing  of  seals  as  conducted  ou  the  islands  is  as  near  perfection  as 
it  is  possible  to  get  it. 

They  are  quickly  dispatched,  and  without  pain.  One  soon  recognizes,  as  in  the 
killing  of  sheep,  that  in  the  quickness  and  neatness  of  the  method  lies  its  success,  all 
things  considered. 

But  the  driving  is  a  totally  different  matter.  I  doubt  if  any  one  can  look  upon  the 
painful  exertions  of  this  dense  crowding  mass,  and  not  think  that  somewhere  and 
somehow  there  is  great  room  for  improvement.  It  iB  conducted  now  as  it  always 
has  been ;  no  thought  or  attention  is  given  to  it,  and,  with  but  one  exception,  no 
other  method  has  been  suggested,  or  even  thought  necessary. 

The  fur-seal  is  utterly  unfitted  by  nature  for  an  extended  and  rapid  safe  journey 
on  land.  It  will  progress  rapidly  for  a  short  distance,  but  Boon  stops  from  sheer 
exhaustion.  Its  flippers  are  used  as  feet,  the  belly  is  raised  clear  from  the  ground, 
and  the  motion  is  a  jerky  but  comparatively  rapid  lope.  When  exhausted,  the  ani- 
mal flops  over  on  its  side  as  soon  as  it  stops  moving,  being  unable  to  stand  up. 

The  character  of  the  ground  over  which  the  seals  are  driven  is  in  many  places 
utterly  unfit  for  the  purpose;  up  and  down  the  steep  slopes  of  sand  dunes,  over  cin- 
der hills  studded  with  sharp  rocks,  some  places  being  so  bad  that  they  are  avoided 
by  the  people  themselves ;  but  the  seals  have  been  driven  over  the  same  ground  for 
many  years,  and  on  some  of  the  hills  deep  paths  have  been  worn  by  the  passing  of 
tens  of  thousands  of  seals.  No  attempts  have  been  made  to  remove  the  rocks  or  to 
lessen  the  difficulties  of  the  passage  and  the  seals  are  still  driven  pell  moll  over  huge 
rooks  and  down  steep  inclines,  where  many  are  crushed  and  injured  by  the  hurrying 
mass  of  those  behind.  When  the  drive  reaches  the  killing  ground  it  is  rounded  up 
and  left  in  charge  of  a  man  or  boy  to  await  the  killing,  which  begins  at  7  a.  m.  A 
pod  of  perhaps  60  seals  are  then  cut  out  of  the  drive  and  driven  to  the  killers,  who 
with  long  wooden  clubs  stun  those  seals  that  are  of  proper  size  and  condition  by  a 
blow  or  two  on  top  of  head. 

The  seals  that  are  not  killed  are  then  driven  away  by  tin  pans  and  a  great  noise, 
and  while  in  an  excited  and  over-heated  condition  rush  as  fast  as  it  is  possible  for  a 
seal  to  go  into  the  icy  cold  waters  of  Behring  Sea. 

It  will  thus  be  seen  that  these  seals  are  subjected  on  an  average  from  2  o'clock 
in  the  morning  until  10  to  a  long  drive  over  very  rough  ground,  then  to  a  dense 
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herding,  where  they  are  continually  in  motion  and  crowding  each  other,  thence  to  an 
intense  excitement  on  the  killing  grouud,  and  finally  in  a  condition  a  little  better 
than  madness  rushing  into  icy  cold  water. 

Uncivilized  and  partly  civilized  man  has  no  pity  for  dumb  brutes,  and  as  these 
cbivee  are  conducted  entirely  by  the  natives,  who  prefer  indolence  in  the  village  to 
1he  discomforts  of  a  drive  in  the  foe  and  ruin,  it  follows  that  the  seals  are  often 
driven  mnch  faster  than  they  should  be,  and  absolutely  without  thought  or  oare. 
But  this  is  not  all.  The  seals  that  are  spared  soon  haul  out  again  near  a  rookery, 
and  perhaps  the  very  next  day  are  obliged  to  repeat  the  process,  and  again  through- 
out the  season,  nnlees  in  the  meantime  they  have  crawled  out  on  a  beach  to  die,  or 
have  sunk  exhausted  to  the  bottom.  The  deaths  of  these  seals  are  directly  caused 
ac  I  shall  explain  and,  as  far  as  I  am  aware,  it  is  mentioned  now  for  the  first  time. 

Mr.  Palmer  then  states  that  he  believes  death  to  result  chiefly  from 
the  consumption  of  the  natural  store  of  fat  while  the  animal  is  too 
exhausted  to  go  in  search  of  food.    He  continues: 

I  remember  looking  with  curiosity  for  the  cause  of  death  in  the  first  seal  I  fonnd 
6tranded  on  the  beach.    Externally  there  was  nothing  to  indicate  it,  but  the  first 

stroke  of  the  knife  revealed  instantly  what  I  am  confident  has  been  the  cause 
352      of  death  of  countless  thousands  of  fur-Heals.    It  had  been  chilled  to  death: 

not  a  trace  remained  of  the  fat  that  had  once  clothed  its  body  and  protected 
the  vital  organs  within.  .  .  I  opened  many  after  this,  and  al  ways  discovered  the  same, 
but  sometimes  an  additional  cause,  a  fractured  skull  perhaps.  I  have  even  noted 
those  left  behind  in  a  drive,  and  watched  them  daily,  with  the  same  result  in  many 
cases.  At  first  they  would  revel  in  the  ponds  or  wander  among  the  sand  dunes,  but 
in  a  few  days  their  motions  became  distinctly  slower,  the  curvature  of  the  spine 
became  lessened;  eventually  the  poor  brutes  would  drag  their  hind  flippers  as  they 
moved,  and  in  a  few  days  were  become  food  for  the  foxes.  In  every  case  the  fat  had 
disappeared. 

During  the  eight  years  minority  of  the  few  male  seals  that  have  escaped  their 
enemies  it  is  Rafe,  I  think  to  assume  that  at  least  four  summers  were  spent  in  getting 
an  experience  of  the  drives.  Does  any  one  think  that  they  were  then  capable  of 
filling  their  proper  functions  on  the  rookeries  f 

The  natives  have  been  provided  with  whistles,  and  when  a  boat  finds  itself  near  a 
rookery  (and  a  pretence  for  its  presence  is  easily  found)  good  use  is  made  of  them, 
with  a  consequent  confusion  among  the  seals  and  a  probable  increase  in  the  next 
morning's  drive. 

Sir  Charles  Eussell. — Now  finally,  after  speaking  of  the  method 
pursued  on  the  Commander  Islands,  he  contrasts  the  state  of  affairs  as 
observed  by  him  on  the  Pribilof  Islands,  in  these  words: 

On  the  American  side,  on  the  contrary,  the  seals  are  driven  as  fast  as  possible,  the 
only  ones  being  weeded  out  being  those  too  weak  to  go  further,  while  of  those 
rounded  up  on  the  killing-ground  by  far  the  greater  number  are  allowed  to  escape. 
Out  of  a  drive  of  1,103  counted  by  me  only  120  were  killed;  the  rest  were  released. 

Now,  upon  that,  the  comment  made  by  the  British  Commissioners  is 
not,  I  submit,  an  unfair  one,  they  say : 

If  it  were  possible  to  drive  only  those  seals  which  it  is  intended  to  kill,  little 
exception  could  be  taken  to  the  method  of  driving  in  the  absence  of  any  better 
method,  but  the  mingling  of  seals  of  varied  ages  upon  the  hauling-grounds  from 
which  the  drives  are  taken,  even  under  the  original  and  more  favorable  conditions 
of  former  years,  renders  it  necessary  to  drive  to  the  killing  place  many  seals  either 
too  young  or  too  old  to  be  killed. 

And  then  finally,  at  the  top  of  page  269  of  the  Counter-Case: 

Thus,  it  has  occurred  that,  in  late  years,  considerable  and  increasing  numbers  of 
breeding  females  have  been  driven  to  the  killing-grounds  with  the  killables,  though 
when  recognized  there  in  the  process  of  selecting  for  killing,  they  have  been  released. 

Now  I  will  only  make  this  comment  on  that  evidence  to  which  I  have 
referred:  does  it  not  seem  to  each  Member  of  the  Tribunal  that  the 
laudation  bestowed  upon  the  system  on  the  Islands  has  been  a  little  too 
unqualified :  that  it  is  difficult  to  say  that  their  methods  are  not  marked 
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by  inhumanity  and  cruelty,  and  that  it  is  difficult  also  to  Ray  that  they 
are  not  followed  by  waste,  when  you  have  got  the  statements  by  inde- 
pendent persons,  representatives  of  and  connected  with  the  Executive 
*  of  the  United  States,  pointing  to  the  loss  by  thousands  of  seals 

753  which,  subjected  to  this  unusual  pressure  of  locomotion  on  land, 
for  which  nature  never  intended  them,  are  then  separated  from 

the  herd,  and  many  of  them  diet  They  die  immediately  from  the 
injuries  they  receive,  and  many  become  utterly  useless  for  the  purpose 
of  breeding,  their  courage  and  virility  being  unduly  affected. 

One  point  remains.  It  is  still  to  be  said  for  their  methods  on  the 
Islands  that  they  make  the  attempt  to  discriminate  and  do  discriminate 
between  the  sexes;  but,  even  as  regards  that,  the  facts  show,  as  I  shall 
proceed  to  demonstrate  at  this  moment,  that  they  have  of  late  years 
on  the  Islands  themselves  been  committing  that  grievous  moral  crime 
of  killing  females. 

Now,  how  is  that  established?  It  is  established  by  the  evidence 
referred  to  yesterday  and  also  at  a  previous  sitting  by  my  friend  Mr. 
Ooudert;  but  he  only  read  (I  am  not  making  it  a  matter  of  complaint) 
quite  naturally  the  passages  in  that  evidence  which  were  ad  rem  to  the 
particular  points  that  he  was  discussing.  But  I  have  to  call  your 
attention  now  to  some  of  the  other  evidence,  and  I  refer  for  this  pur- 
pose to  the  second  Volume  of  the  Appendix  to  the  Counter-Case  of  the 
British  Government.  I  will  begin  at  page  245.  This  is  the  evidence 
which  my  learned  friends  have  been  praying  in  aid,  quite  justifiably, 
upon  another  part  of  the  case, — endeavouring  to  make  out  a  distinction 
between  the  Alaskan  and  the  Russian  herds,  as  they  have  been  called. 
I  am  not  dealing  with  that  point,  as,  of  course  the  Tribunal  under- 
stands, I  am  on  the  point  that,  according  to  the  existing  methods,  there 
is  inhumanity,  there  is  waste,  and  there  is  not  absolute  discrimination 
as  to  sexes  on  the  Islands. 

I  refer,  first,  to  the  gentleman  who  has  received,  I  have  no  doubt 
quite  justifiably,  a  high  laudation  from  Mr.  Coudert, — I  mean,  Mr. 
Stamp;  and,  if  you  read  paragraph  5  of  his  affidavit,  you  will  see  that 
he  says: 

A  noticeable  feature  about  the  consignments  from  the  Pribilof  Islands  has  been 
that,  while  formerly  the  consignments  were  entirely  composed  of  male  skins,  of  late 
years,  from  1883  up  to  1890,  female  skins  have  appeared  among  them  each  year  in 
increasing  numbers. 

Then,  on  page  249, — I  am  only  selecting  those  who  are  the  most  con- 
siderable witnesses  referred  to  by  my  learned  friend,  Mr.  Coudert, — in 
the  declaration  of  Mr.  Bevington,  paragraph  3,  he  says: 

As  regards  the  Alaska  Catch,  I  have  during  the  last  four  or  five  years  noticed 
amongst  them  a  small  quantity, — say  from  10  to  15  per  cent. — of  female  skins. 

And  Mr.  Allhusen,  on  the  same  page,  paragraph  3,  says: 

There  is  another  feature  in  relation  to  the  Alaska  skins,  namely,  that  they,  for  the 
most  part,  are  entirely  composed  of  male  skins.  Of  late  years,  that  is  to  say,  from 
the  year  1883  or  1884,  I  have  noticed  amongst  this  consignment  a  certain  percentage 
of  female  skins,  which  percentage  has  iu creased  in  later  years. 

The  same  thing  is  to  be  found  in  paragraph  9,  page  250,  of  the 

declaration  of  Mr.  Henry  Poland ;  and  there  are  several  more  in  the  same 

sense,  but  I  will  not  trouble  the  Tribunal  by  referring  to  them. 

754  I  say,  therefore,  that  it  stands  thus:  I  do  not  at  all  concede  (I 
am  sure  the  Arbitrators  will  understand  this)  that  these  con- 
siderations— and  I  will  give  the  reasons  when  the  proper  time  comes — 
have  anything  to  do  with  the  question  of  affirming  the  right  of  prop- 
erty, or  the  right  of  protection,  which  of  course  can  be  only  incidental 
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to  that  property.  If  there  is  uo  property,  there  is  no  protection, 
because  there  is  nothing  to  protect;  bat  I  dwell  upon  this,  because,  I 
think  it  important  to  do  so  iu  order  that  the  Court  may  see  that  the 
claim  which  the  United  States  Counsel  have  been  instructed  to  make, 
or  thought  fit  to  make,  that  the  system  pursued  on  the  Islands  is  wholly 
free  from  objection  on  the  ground  of  waste  or  on  the  ground  of  cruelty, 
is  a  claim  which,  when  the  facts  are  examined,  is  seen  not  to  be  well- 
founded.  There  is  certainly  this  to  be  said — and  my  learned  friend, 
Mr.  Coudert,  made  it  a  subject  of  humourous  observation,  but  it  seems 
to  me  a  just  enough  observation, — that  the  pursuit  of  the  seal  at  sea 
does  give  the  animal  a  chance  of  escape.  The  clubbing  him  on  the 
head  makes  the  islands  a  mere  slaughter-house  for  the  seal  and  gives 
him  no  chance  at  all.  Aud  after  all  there  is  this  to  be  said  for  pelagic 
sealing,  that  at  sea  the  seal  is  in  his  natural,  or  what  I  claim  to  be  his 
natural  element;  and  he  has  been  furnished  by  nature  with  means  of 
resistance  to  the  attempts  of  man,  with  means  of  evading  the  pursuit 
of  man,  which  give  him  a  better  chance  of  life  and  of  escape. 

Now  my  learned  friends,  as  the  Tribunal  cannot  fail  to  liave  noticed, 
have  adopted  a  lofty  tone  in  this  discussion.  I  thinkyou,  Mr.  President, 
said  that  Mr.  Carter,  in  his  eloquent  address,  spoke  for  mankind.  He 
did.  How  he  spoke  for  mankind  I  shall  make  apparent  in  a  moment  or 
two.  But  my  learned  friend,  in  effect,  said  this  :  "  We  the  United 
States  are  not  making  this  claim  from  any  selfish  motives.  We  are 
here  as  the  friends  of  humanity.  We  acknowledge  that  this  is  not  our 
property  absolutely.  We  are  trustees  for  the  world  at  large.  We  are 
trustees:  mankind  the  eestuis  que  trustent.  We  only  ask  to  be  per- 
mitted in  the  interests  of  mankind,  for  the  benefit  of  mankind,  to  per- 
form our  office  as  trustees,  as  friends  of  humanity,  as  philanthropists, 
as  champions  of  the  interests  of  the  world". 

Well,  I  am  very  far  from  doubting  the  sincerity  of  my  learned  friends ; 
but  I  must  be  permitted  to  point  out  that,  while  accepting  these  profes- 
sions as  sincere,  their  demands  seem  to  me  to  be  exactly  the  demands 
which  would  be  made  by  a  selfish  Power  making  an  effort  to  secure  the 
seals  for  themselves;  for  what  do  they  say!  "  We  are  the  owners  of 
the  Pribilof  Islands  in  Ben  ring  Sea.  They  are  pleased  pathetically  to 
describe  those  Islands  as  the  last  home  of  the  fur-seal'7.  They  say: 
"  Give  to  us,  the  tenauts  and  owners  of  these  Islands,  the  power  to 
exclude  everybody  but  ourselves  from  the  great  expanse  of  ocean  iu 
which  those  Islands  are  situate.  Put  an  end  to  pelagic  sealing  in  the 
Behring  Sea,  and  not  in  Behring  Sea  only,  but  justify  us  in  stretching 
out  the  arm  of  legal  authority  over  a  still  wider  expanse  of  ocean. 
Authorize  us  by  your  award  to  search,  and  if  necessary  to  seize 
755  and  confiscate,  vessels  that  are  engaged  in  this  inhuman,  this 
immoral  traffic,  or  vessels  that  we  suspect  are  engaged  in  this 
pursuit;  aud  having  given  us  that  authority  we  will  recognize  our  duty 
as  trustees  to  mankind  by  giving  to  mankind  the  benefit  of  the  fur- 
seal  at  the  market  price" :  the  market  price  being  enhanced  by  two  con- 
siderations: the  considerations,  first,  the  duty  which  the  United  States 
imposes  upon  every  fur-seal  skin  taken  on  the  Islands;  and  enhanced, 
next,  by  the  fact  of  the  monopoly  which  this  demand  implies  and 
secures. 

I  will  only  take  leave  to  say  that  that  does  seem  to  be  a  very  extrava- 
gant view  of  the  obligations  of  a  trustee  for  the  benefit  of  mankind,  and 
that  I  do  not  see  in  what  way  this  profession  of  the  duty  and  obliga- 
tion of  the  trustee  differs  from  the  assertion  of  the  most  exclusive  and 
absolute  right  which  the  most  selfish  nation  might  assert  in  any  sub- 
ject of  exclusive  property. 
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I  wish  to  make  this  position  as  to  the  conditions  on  which  they  offer 
this  commodity  to  mankind  pretty  plain.  If  they  disapprove — and  I 
believe  they  do  disapprove — of  pelagic  sealing,  I  am  going  to  give  them 
the  benefit  of  a  suggestion  which  will  put  an  end  to  pelagic  sealing. 
What  is  it  that  has  made  pelagic  sealing  worth  the  efforts  and  enter- 
prise of  the  men  who  have  now  made  it  a  considerable  commerce!  It 
has  been  the  fictitious,  enhanced  value  that  has  been  put  upon  seal- 
skins by  reason  of  the  exaction  which  the  United  States  make  in  respect 
of  every  skin  brought  in  to  their  dominions — an  exaction  from  which 
the  territories  outside  their  dominions  are  free.  What  is  thatt  For 
this  is  a  matter  that  I  think  is  not  yet  in  the  apprehension  of  the 
Tribunal. 

From  1870  to  1889  the  United  States  were  paid  a  yearly  rental  of 
$55,000  for  the  tenure  of  these  islands.  In  addition  to  that  they  imposed 
a  tax  of  $2.62.5  per  skin,  which  on  a  hundred  thousand  skins  would 
amount,  spreading  the  rental  over  the  entire  number,  and  adding,  of 
coarse,  the  exaction  per  skin,  to  $3.15  per  skin  j  or  thirteen  shillings  in 
English  money.  From  1890  the  rent  was  $00,000  yearly  rental  for  a 
lease  from  1890  for  twenty  years,  which  would  expire,  therefore,  in  1910. 

The  tax  was  raised  to  $9.02.5  per  skin,  and  the  limit  was  60,000 skins 
per  year;  and  in  the  same  way,  taking  the  yearly  rental  of  $60,000,  and 
adding  a  proportionate  part  to  the  $9.62.5  per  skin,  we  find  that  the 
exaction  in  respect  of  each  skin  is  $10.62,  or  over  42  shillings,  English 
currency.  There  is  the  secret  of  pelagic  sealing.  Those  who  think 
they  have  the  right  to  pursue  it,  United  States  citizens  be  it  noted 
amongst  the  rest,  Canadian  settlers  amongst  the  rest,  subjects  of  the 
Queen  inhabiting  these  parts,  are  tempted  to  engage  in  it;  and  it  is 
that  very  exaction  which  supplies  the  motive  and  gives  the  reason  for 
pelagic  sealing.  I  need  not  say  that  I  am  not  questioning  the  right  of 
the  United  States  in  its  wisdom  and  judgment  to  impose  any  tax  it 
pleases,  under  any  conditions  it  pleases,  upon  those  who  are  subject  to 
its  rule.  That  is  not  the  object  of  my  argument.  My  argn- 
756  ment  is  to  show  that  it  is  this  very  exaction  which  gives  to  those 
who  are  outside  the  dominion  of  United  States  law  the  freedom 
from  that  exaction  which  supplies  the  motive  without  which  pelagic 
sealing  would  not  be  an  existing  thing  to-day.  I  do  not  doubt  the  sin- 
cerity of  my  friends.  If  those  who  instructed  them,  if  those  who  actuate 
the  policy  of  the  United  States,  desire  sincerely,  as  trustees  with  no 
selfish  purpose,  as  trustees  for  the  benefit  of  mankind,  to  send  these 
blessings  abroad,  to  send  them  abroad  on  reasonable  terms,  and  above 
all,  while  they  are  doing  that,  to  put  an  end  to  pelagic  sealing,  the 
remedy  is  to  be  found  in  the  direction  which  this  suggestion  of  mine 
indicates. 

Senator  Morgan. — Sir  Charles,  do  you  know  whethm*  the  price  at 
which  the  United  States  have  taxed  these  skins  has  had  the  effect  of 
raising  the  price  of  the  Russian  aud  Japanese  catches! 

Sir  Charles  Russell. — I  am  not  able,  sir,  off  hand,  to  say;  but  I 
should  say  certainly  it  would  have  that  effect  too. 

Senator  Morgan. — I  have  not  seen  any  evidence  of  that  fact  in  this 
case. 

Sir  Charles  Russell. — 1  think  some  of  it  will  be  forthcoming  a 
little  later. 

I  am  really  tempted  to  exclaim — I  mean  no  offence  to  my  learned 
friends — when  the  argument  is  put  forward  in  this  specious  way,  1  am 
tempted  to  exclaim  with  Dr.  Johnson,  our  great  lexicographer,  u  Lot  us 
rid  our  minds  of  cant".    Let  us  approach  this  question  fairly,  look  it 
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straight  in  the  face,  let  us  bear  as  little  as  possible  in  the  future  in  this 
argument  about  these  high  philanthropic  aims,  this  benefit  to  mankind, 
and  all  the  rest  of  it. 

Mr.  Justice  Harlan. — Will  you  explain  how  the  exaction  of  the 
United  States,  to  which  you  have  referred,  increases  the  price  in  the 
London  market  of  seal-skins  taken  in  the  North  Pacific  by  pelagic 
sealers  who  do  not  have  to  pay  this  exaction? 

Sir  Charles  Russell. — Of  course  it  is  that  very  consideration 
which  gives  to  the  pelagic  sealer  in  the  North  Pacific  his  margin  of 
profit. 

Mr.  Justice  Harlan. — 1  can  understand  how  those  who  take  them 
on  the  islands  and  have  to  pay  those  exactions  must  ask  a  certain  price 
in  London  in  order  that  they  may  get  sufficient  profits;  but  if  the 
pelagic  sealers  are  not  subject  to  those  exactions,  can  they  not  under- 
sell those  who  carry  skins  from  the  Pribilof  Islands  to  the  London 
market? 

Sir  Charles  Russell. — My  answer  is  very-  brief.  The  price  of  the 
article  in  the  ultimate  market  to  which  it  finds  its  way,  although  it  may 
be  in  some  stages  influenced  by  the  cost  of  productiou,  is  ultimately  and 
mainly  influenced  only  by  the  question  of  supply  and  demand;  and 
therefore  the  pelagic  sealer,  although  of  course  he  could  afford  to  sell 
the  skin  at  a  lower  price,  will  not  sell  it  at  a  lower  price  than  that 
which  the  market  commands.  The  difference  between  the  position  of 
the  pelagic  sealer  who  is  outside  the  area  of  United  States  legislation 
and  the  man  who  is  within  it,  is  that  the  one  man  has  to  pay  this  tax 

and  the  other  has  not.    That  is  the  difference. 
757  The  President. — Would  you  go  so  far  as  to  say  that  pelagic 

sealing  would  be  utterly  impossible  if  there  were  not  this  tax  to 
pay  to  the  United  States — that  the  expense,  for  instance  of  pelagic 
sealing  would  be  too  great  for  the  skius  caught  at  sea  by  pelagic  seal- 
ing to  fetch  a  marketable  price? 

Sir  Charles  Russell. — I  should  not  like  to  commit  myself  to  that 
statement,  sir,  without  some  consideration.  I  should  not  like  to  say  that 
pelagic  sealing  would  entirely  cease;  but  certainly  it  would  not  offer  the 
inducements  which  the  existing  state  of  things  does  offer  to  pelagic 
sealing,  for  the  obvious  reasons  that  my  learned  friends  have  enlarged 
upon.  They  have  established — I  think  satisfactorily  established — that 
if  there  is  no  tax,  the  man  who  clubs  the  seal  upon  the  island  can  bring 
the  skin  of  that  clubbed  seal  to  the  market  upon  cheaper  terms  and 
with  less  expenditure  of  labour  than  the  man  who  has  to  pursue  it  in  the 
open  ocean;  but  I  should  not  like  to  go  the  length  of  asserting  that  it 
would  necessarily  put  an  end  to  it  entirely.  Certainly  it  would  to  a 
very  large  extent. 

Senator  Morgan. — Sir  Charles,  it  is  proper,  I  think  to  remark  in 
regard  to  the  policy  of  the  United  States  Government  in  taxing  the  take 
of  the  seals  there  that  it  is  to  sustain  the  Government.  This  is  the 
only  industry  upon  those  islands;  and  I  think  that  the  United  States 
is  the  only  country  in  the  world  whose  Constitution  prohibits  its  Gov- 
ernment from  levying  an  export  duty.    I  think  it  is  the  only  one. 

Sir  Charles  Russell. — I  take  the  liberty  of  saying,  sir,  that  I  did 
not  presume  to  offer  any  opinion  in  the  sense  of  condemnation,  or  even 
of  adverse  criticism  upon  what  the  United  States  choose  to  do.  I  was 
merely  dealing  with  the  pretensions  put  forward  that  the  United  States 
were  appearing  in  this  matter  simply  as  champions  for  the  interests  of 
the  world,  as  friends  of  humanity,  and  were  merely  offering  as  trustees 
or  intermediaries  this  article  of  luxury  for  the  benefit  and  in  the  inter* 
est  of  mankind,  or  of  womankind. 
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A  complaint  has  been  made,  Mr.  President,  which  I  must  notice  in 
passing,  by  my  learned  friend  Mr.  Garter,  and  referred  to  also  by  my 
United  states  fr*eua*  Mr.  Coudert,  which  took  this  form:  that  if  Canada 
criticism  of  CmV  had  not  intervened  this  arbitration  need  never  have  been 
di»ii  potion.  held— in  other  words  that  the  United  States  and  the 
Government  of  the  Queen  would  have  come  to  terms  in  the  matter.  Is 
it  quite  right  that  that  theme  should  be  introduced  at  all!  Who  have 
a  better  right  to  speak  in  this  matter  than  those  who  are  directly  inter- 
ested t    Who! 

To  the  United  States,  with  its  boundless  resources,  this  is  a  very 
small  matter;  to  Canada,  comparatively  poor,  a  struggling  but  a  rising 
colony,  it  is  a  matter  of  considerable  importance;  and  surely,  as  the 
voice  of  Canada  cannot  be  heard  diplomatically  as  between  her  and  the 
United  States,  it  was  not  only  the  right  but  the  duty  of  those  who  rep- 
resented her  to  put  forward  their  views,  and  to  put  forward  their  views 
as  strongly  as  they  could,  as  to  the  nature  of  the  interests 
758  involved  and  the  loss  that  might  result  to  Canadian  enterprises 
and  commerce  if  the  course  indicated  by  the  United  States  were 
acquiesced  in.  I  think  America  ought  to  be  the  last  country,  its  repre- 
sentatives the  last  people,  to  seek  to  limit  the  rights  of  expostulation  and 
of  action  on  the  part  of  colonists.  They  held  a  very  free  and  very  correct 
view  of  their  rights  in  that  regard  while  they  were  still  colonists;  and  in 
the  time  of  Lord  North,  the  Lord  Salisbury  of  that  day,  they  showed  very 
clearly,  very  plainly,  and,  as  I  believe,  most  justifiably,  that  they  were 
the  best  judges  of  what  their  own  interests  as  colonists  demanded. 

I  pass  from  that.  A  complaint  has  also  been  made  about  the  Bi  itish 
Commissioners;  and  I  thiuk  it  due  to  those  gentlemen,  both  of  whom 
I  have  the  honour  of  kuowing,  to  say  a  word  or  two  about  them. 

United  states  *  think  before  their  conduct  was  criticised,  before  my 
criticiam  of  British  learned  friends  with  more  or  less  vehemence  asked  this 
Commissioner*.  Tribuual  to  regard  them  as  partisans,  as  hostile  witnesses 
from  whom  they  were  at  liberty  to  extract  any  admission  which  was  in 
their  favour,  but  were  at  liberty  to  discard  all  that  was  not  in  their 
favour — before  they  pronounced  a  judgment  as  to  the  manner  in  which 
those  gentlemen  had  performed  their  duties,  I  think  it  would  have  been 
right  in  common  fairness  if  my  learned  friends  had  referred  to  the  man- 
date under  which  those  Commissioners  acted.  If  they  had  done  so,  I 
think  they  would  have  seen  that  it  was  impossible  for  them  to  keep  out 
of  sight  in  their  Eeport  what  they  conceived  to  be  the  evils  both  of 
management  on  the  islands  and  the  evils  of  pelagic  sealing,  as  to  which 
they  frankly  and  openly  avowed  their  opinion.  Their  authority  was 
derived  from  two  documents  which  are  put  as  the  preface  to  their  Report. 
The  first  is  the  letter  of  Lord  Salisbury,  of  the  24th  June  1891.  It  is  in 
the  preface  to  the  Report,  and  begins  with  this  statement  : 

The  Queen  having  been  graciously  pleased  to  appoint  you  to  be  her  Commissioners 
for  the  purpose  of  inquiring  into  the  conditions  of  seal  life  in  Behring  Sea  and  other 
parte  of  the  North  Pacific  Ocean,  I  transmit  to  you  herewith  Her  Majesty's  com- 
mission, etc. 

Let  me  in  passing  point  out  a  mistake  into  which  I  venture  to  think 
my  learned  friends  haVe  fallen  when  they  refer  to  this  in  another  con- 
nection, which  I  am  not  now  dealing  with;  but  as  it  is  under  my  eye, 
and  as  I  probably  shall  not  need  to  recur  to  it  again  I  wish  to  make  the 
correction  in  passing. 

My  learned  friends  claim  this  mandate,  applying  not  only  to  Behring 
Sea  but  to  other  parts  of  the  North  Pacific  Ocean,  as  supporting  their 
argument  that  regulations,  protection,  and  jurisdiction  outside  of  Beh- 
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ring  Sea  was  contemplated  in  it.  I  wish  to  remind  the  Tribunal,  that 
there  is  in  this  a  confusion.  In  the  diplomatic  correspondence,  begin- 
ning in  the  time  of  Mr.  Secretary  Bayard  aud  renewed  again  after  a 
long  interval,  there  are  two  lines  of  negotiations  running  on  side  by 
side  almost.  One  of  these  is  the  consideration  of  the  questions  which 
have  arisen  in  difference  between  Great  Britain  and  the  United 

759  States,  and  which,  as  I  shall  hereafter  in  another  connection 
demonstrate,  relate  to  Behring  Sea  and  to  Behring  Sea  only 

But  in  addition  to  that  there  was  a  suggestion  put  forward  by  Mr. 
Bayard,  and  assented  to  by  the  British  Government,  as  to  an  inquiry 
which  should  not  be  confined  to  Great  Britain  and  the  United  States, 
but  which  should  extend  to  other  Powers  interested. 

The  suggestion  had  its  origin  in  the  note,  which,  you  will  recollect, 
sir,  was  addressed  by  Mr.  Bayard  to  various  Powers  asking  for  their 
co  operation.  It  was  in  view  of  that  general  inquiry,  not  restricted  to 
the  United  States  and  to  Great  Britain,  that  the  idea  of  the  commission 
was  originally  started  ;  but  side  by  side  with  that,  distinct  from  that, 
and,  as  Mr.  Wharton  says  in  oue  of  the  letters  to  which  I  shall  here- 
after refer,  without  prejudice  to  the  questions  in  dispute  between  the 
United  States  and  Great  Britain,  this  question  of  the  larger  commission 
was  being  considered. 

Lord  Salisbury  then  proceeds: 

The  main  object  of  your  inquiry  will  be  to  ascertain  "what  international  arrange- 
ments, if  any,  are  necessary  between  Great  Britain  and  the  United  States  and 
Russia,  or  any  other  Power,  for  the  purpose  of  preserving  the  fur-seal  race  in 
Behring  Sea  from  extermination." 

You  will  recollect,  sir,  that  this  idea  of  the  Commission  had  origi- 
nated long  before  the  Treaty  was  signed. 
He  proceeds. 

Application  has  been  made  to  the  United  States  for  permission  for  you  to  visit  the 
seal  inlands  under  their  jurisdiction,  and  a  similar  request  will  be  addressed  to  the 
Russian  Government. 

I  pause  here  to  ask,  what  was  the  object  or  the  use  of  their  having 
permission  to  visit  the  Commander  Islands  and  the  Pribilof  Islands, 
unless  it  was  to  note  what  they  saw,  and,  so  far  as  it  was  relevant,  to 
record,  note,  criticise,  comment  on  the  conditions  of  seal  lifet 

Tour  attention  should  be  particularly  devoted  to  ascertaining  (1)  the  actual  facts 
as  regards  the  alleged  serious  diminution  of  seal  life  on  the  Pribilof  Islands,  the 
date  at  which  the  diminution  began,  the  rate  of  its  progress,  and  any  previous 
existence  of  a  similar  occurrence ;  (2)  the  causes  of  such  diminution,  whether  and  to 
what  extent  it  is  attributable  (a)  to  a  migration  of  the  seals  to  other  rookeries,  (ft) 
to  the  method  of  killing  pursued  on  the  islands  themselves,  (0)  to  the  increase  of 
sealing  on  the  high  seas,  and  the  manner  in  whioh  it  is  pursued. 

Then  they  are  enjoined  to  neglect  no  sources  of  information,  and  to 
carry  on  their  inquiry  with  impartiality. 

Then  at  a  later  stage — it  is  the  only  other  extract  with  which  I  shall 
trouble  the  Court, — at  the  top  of  page  vn,  after  they  have  been  abroad, 
a  further  letter  is  directed  to  them  on  the  15th  of  January,  1892,  only 
one  passage  of  which  I  intend  to  read. 

You  will  observe  that  Lord  Salisbury  says,  and  this  is  before  the 
report  is  drawn  out — 

that  it  is  intended  that  the  Report  of  the  Joint  Commissioners  shall  embrace 

760  recommendations  as  to  all  measures  that  should  be  adopted  for  the  preser- 
vation of  seal  life.    For  this  purpose  it  will  be  necessary  to  consider  what 

regulations  may  seem  advisable,  whether  within  the  jurisdictional  limits  of  the 
United  States  and  Canada,  or  outside  those  limits.  The  Regulations  which  the 
Commissioners  may  recommend  for  adoption  within  the  respective  jurisdictions  of 
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tbe  two  countries  will,  of  course,  be  matter  for  the  consideration  of  the  respective 
Governments,  while  the  Regulations  affecting  waters  outside  tbe  territorial  limits 
will  have  to  be  considered  under  clause  6  of  the  Arbitration  Agreement. 

I  say  that  no  candid  mart — and  I  think  my  friends  are  candid  men — 
could  read  this  without  seeing  that  it  was  impossible  for  the  Commis- 
sioners to  have  avoided  going  into  the  matters  which  they  did  go  into. 
The  consideration  of  pelagic  sealing  involved  the  question  whether  it 
had  necessarily  incident  to  it  all  the  evils  which  were  attributed  to  it; 
the  consideration  of  the  management  of  the  islands  involved  the  ques- 
tions whether  it  was  the  impeccable  system  which  its  friends  professed 
it  to  be,  or  whether  there  were  not  to  be  found  in  this  management 
some  explanatory  contributory  cause  of  the  admitted  decrease  in  the 
numbers  of  the  seal  herd. 

Mr.  Carter. — I  did  not  object  to  their  going  into  those  things.  You 
do  not  impute  that  to  me;  do  youf 

Sir  Charles  Russell. — 1  rather  thought  my  frieud's  argument — I 
may  have  misconceived  it — amounted  to  tins:  "1,  counsel  for  the  United 
States" — and  from  that  point  of  view  1  can  quite  understand  my 
friend's  position — "begin  by  laying  down  the  proposition  that  pelagic 
sealing  is  a  moral  crime,  that  it  is  an  unjustifiable  wrong,  that  it  is 
brutal,  something  a  little  worse  than  murder,  and  almost  as  bad  as 
piracy."  From  that  point  of  view  I  can  quite  understand  his  impa- 
tience with  a  man  who  has  anything  to  say  even  in  mitigation  of  pelagic 
sealing;  but  from  the  point  of  view  of  the  Commissioners,  I  venture  to 
say  that  they  were  perfectly  within  the  lines  of  their  duty,  nay,  that 
they  would  not  have  fulfilled  their  duty,  provided  they  did  it  honestly, 
if  they  had  not  presented  their  views  for  consideration.  But,  as  a 
matter  of  fact,  if  yon  will  examine  that  very  lengthy  Report  of  the 
British  Commissioners,  it  will  be  found  that  nine-tenths  of  it  is  a  record 
of  facts;  and  perhaps  the  highest  tribute — it  ought  to  be  almost  enough 
for  me  to  say  this — the  highest  tribute  to  their  impartiality  is  to  be 
found  in  the  fact  that  in  the  enforcement  of  their  positions  on  the  sub- 
ject of  regulations,  and  indeed  in  some  respects  upon  the  subject  of 
property,  my  learned  friends  have  cited  much  more  frequently  from  the 
Report  of  the  British  Commissioners  than  they  have  felt  themselves 
justified  in  citing  from  the  Report  of  their  own  Commissioners. 

1  am  not  going  to  make  any  attack  upon  the  United  States  Commis- 
sioners. 1  have  no  such  purpose.  They  take  the  standpoint  that  no 
killing  should  be  permitted  except  upon  the  islands.  If  the  British 
Commissioners  had  followed  the  same  line  of  argument,  I  suppose  that 
they  would,  if  they  had  been  partisans,  have  insisted  that  no  killing 
should  take  place  except  at  sea;  and  they  certainly  would  have 
761  had  this  in  their  favour,  as  I  have  previously  pointed  out,  that 
whatever  else  may  be  said  of  pelagic  sealing,  it  cannot  be  truly 
convicted  of  ever  having  caused  the  extermination  of  the  seal  in  any 
part  of  the  world  where  pelagic  sealing  merely  was  practised. 

But  in  this  connection,  and  before  the  Tribunal  rises,  and  in  order 
that  I  may  dismiss  this  topic,  I  would  point  out  that  both  my  learned 
friends  take  this  lofty  tone  as  regards  pelagic  sealing:  yet  driven  by 
pressure  of  argument  going  on  involuntarily  in  their  own  minds,  aided 
a  little,  I  will  admit,  by  certain  questions  addressed  to  them  in  the  course 

of  argument  from  the  bench,  my  learned  friends  have  been 
a^M^to1  Indiana  obliged  to  pursue  a  course  utterly  and  completely  incou- 
inconsistent  with  sistent  with  their  profession  as  to  pelagic  sealing.  Why  t 
Jof  uSu^gsatau>s!  Because  my  learned  friend,  Mr.  Carter,  driven,  as  I  say, 

by  stress  of  argument  and  by  the  natural.candour  of  his 
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own  mind,  not  completely  under  control,  says:  "I  must  admit  that 
Russia  wheirshe  discovered  the  Pribilof  Islands,  acquired  the  rights 
in  the  PritMbf  Islands  and  in  the  fur-seal  industry  connected  with 
them,  subject  to  the  moral  right  of  the  native  Indians  to  pursue  pelagic 
sealing." 

Moral  right  to  pursue  pelagic  sealing!  Moral  right  to  commit  an 
indefensible  wrong !  Moral  right  to  commit  a  crime  against  humanity  I 
Moral  right  to  commit  an  offence  a  little  worse  than  murder,  and  almost 
As  bad  as  piracy!  My  learned  friend  had  not  appreciated  the  length  to 
which  that  inconsistency  leads  him,  and  the  position  in  which  it  lands 
him.  His  idea  seems  to  have  been  that  there  were  a  few  straggling 
Indians  along  this  coast,  existing  from  a  pre-civilized  occupatfon,  who 
used  to  go  out  in  their  canoes,  and  when  impelled  by  hunger  or  the 
urgent  need  of  raiment  killed  fur-seals.  "Quite  right",  said  my  learned 
friend,  Mr.  Carter,  "Yes;  kill  a  fur-seal  for  the  necessities  of  your 
stomach  and  for  the  necessities  of  your  back ;  but  if  you  do  more  than 
that  it  is  a  crime.  Kill  for  your  stomach.  Kill  for  your  back" — prob- 
ably he  would  also  extend  it  to  the  backs  and  stomachs  of  the  other 
members  of  the  family — "but  beyond  that  you  must  not  go. .  Barter 
you  dare  not,  you  cannot.  The  destructive  agencies  of  civilization  and 
commerce  come  in.  Once  you  do  that,  you  are  beyond  the  pale  of  civ- 
ilization": and  international  law,  in  some  incomprehensible  way,  is 
down  upon  him.    He  is  hostis  humani  generis. 

I  need  not  say  that  is  an  impracticable  kind  of  limitation  to  seek  to 
imply;  but  it  is  not  only  impracticable  to  imply  it,  but  as  a  rule  at  all 
applicable  to  the  condition  of  things  on  this  coast  it  is  wholly  foreign 
to  it.  What  is  the  fact)  My  learned  friend  forgets  that  the  Hudson's 
Bay  Company,  which  owned  a  Charter  as  far  back  as  the  time  of  Prince 
Rupert,  acquired  territorial  dominion  in  the  way  in  which  sovereigns 
were  accustomed  to  grant  territorial  dominion  in  those  days,  over  all 
the  territory  stretching  westward  from  and  contiguous  to  Hudson's  Bay; 
that  that  company  had  been  carrying  on  this  commerce,  and  a  great 
commerce  in  furs  of  all  kinds,  fur  seals  amongst  the  rest,  although 
762  to  a  limited  extent,  by  this  very  system  of  barter  with  these 
natives  along  that  coast.  My  learned  friend  forgets  also  that  under 
a  lease  from  Russia  before  the  sale  of  Alaskan  territory  to  the  United 
States,  for  a  number  of  years  the  Hudson's  Bay  Company  had  a  lease 
of  an  important  pare  of  this  very  Alaskan  territory  from  Russia,  and 
in  the  same  way  along  this  very  coast  was  securing  by  barter  from  the 
natives  all  the  pelts  on  that  coast,  including,  to  a  limited  degree  I  admit, 
the  fur-seal  amongst  the  rest.  In  other  words,  it  never  was  the  case,  so 
long  as  there  was  any  approach  of  civilized  man  to  the  neighborhood 
at  all,  that  there  was  a  limitation  of  pelagic  sealing  to  meet  the  mere 
necessities  of  the  hunter,  or  the  mere  need  of  clothing.  They  have 
lived  by  it.  They  have  bartered  the  products  and  the  result  of  their 
hunting  and  of  their  industry,  and  so  far  from  their  being  scant  of  rai- 
ment, and  so  far  from  their  raiment  consisting  of  what  I  may  call  bar- 
baric material,  I  am  told  that  these  gentlemen,  on  their  Sundays  and 
holidays,  sport  tall  hats  and  linen  shirts,  and  vestments  made  by  more 
civilized  people  than  themselves;  and  amongst  other  things  they  own 
schooners. 

Mr.  Foster. — In  these  last  days. 

Sir  Charles  Russell. — Well,  they  are  progressing  in  civilization, 
I  agree. 

Mr.  Foster. — And  in  pelagic  sealing. 
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Sir  Charles  Russell. — I  do  not  Bee  that  that  helps  my  learned 
friend  at  all.  If  they  have  done  that,  you  see  how  fatal  that  is  to  the 
argument  of  my  friend,  Mr.  Carter;  because  we  have  g£t  beyond  the 
days  when  the  skiu  was  necessary  to  be  girt  about  the  loins.  We  have 
got  beyond  the  days  when  the  food  of  the  seal  was  needed  to  satisfy 
the  primary  wants  of  the  natives. 

The  President. — Could  you  tell  us,  Sir  Charles,  at  what  time  that 
lease  between  Russia  and  the  Hudson's  Bay  Company  was  madef 

Sir  Charles  Russell. — Certainly,  Sir.  I  shall  be  able  to  give  you 
satisfactory  information  about  it.    I  have  not  got  it  at  this  moment. 

The  President. — We  should  be  pleased  if  you  would  give  us  that 
information. 

Sir  Charles  Russell.— Certainly,  Sir. 

The  President. — We  have  decided  to  sit  tomorrow.  Although  it 
is  Ascension  day,  the  earnestness  of  our  task  prevents  our  making  a 
holiday  of  it,  and  we  will  sit  at  the  usual  hour. 

The  Tribunal  accordingly  adjourned  until  Thursday,  May  11, 1893, 
at  11.30  o'clock  A.  M. 


TWENTY-FIRST  DAY,  MAY  nTH,  1893. 

The  President.— Sir  Charles,  if  you  please,  we  are  ready  to  hear  you. 

Sir  Charles  Russell. — Mr.  President,  I  have  only  an  additional 
word  or  two  to  say  upon  the  subject  of  the  attack,  made  courteously,  I 
admit,  upon  the  British  Commissioners.  I  understand  the  main  point  of 
that  attack  to  be  that  they,  instead  of  condemning,  said  something  to 
justify  and. to  recognize  the  fact  of  pelagic  sealing.  I  wish  now  to  refer 
to  the  passage  to  which  specific  attention  was  called  by  ray  friend.  It 
is  section  102  of  the  British  Commissioners'  Report.  I  will  read  it, 
and  also  section  103. 

In  regard  to  interests,  the  sealing  industry  is  naturally  divided  into  what  may, 
for  the  sake  of  brevity,  be  termed  the  shore  and  ocean  interest  respectively.  The 
rights  in  either  case  are  indisputable,  and  the  possessors  of  one  class  of  these  rights 
will  not  willingly  allow  them  to  be  curtailed  or  done  away  with  for  the  mere  pur- 
pose of  enhancing  the  value  of  the  rights  of  their  commercial  rivals.  Thus  the  only 
basis  of  settlement  which  is  likely  to  be  satisfactory  and  permanent  is  that  of 
mutual  concession,  by  means  of  reciprocal  and  equivalent  curtailments  of  right,  in 
so  far  as  may  be  necessary  for  the  preservation  of  the  fur-seal. 

It  maybe  added,  that  the  line  of  division  between  the  shore  and  ocean  interests  is 
not  an  international  one,  and  that  the  question  of  compromise  as  between  the  two 
industries  cannot,  in  consequence,  be  regarded  strictly  from  an  international  point 
of  view.  If  we  may  judge  from  the  respective  number  of  vessels  employed,  the 
interest  of  citizens  of  the  United  States  in  pelagic  sealing  is  at  the  present  time 
approaching  to  an  equality  with  that  of  Canada,  while  Germany  and  Japan  have 
been  or  are  represented  in  sealing  at  sea,  and  other  flags  may  at  any  time  appear. 
The  shore  rights,  again,  are  at  present  chiefly  divided  between  the  United  States 
and  Russia,  although  Japan  owns  some  smaller  resorts  of  the  fur-seal. 

The  Tribunal  will  see  that  the  Commissioners  are  there  presenting  the 
consideration  of  the  shore  and  ocean  interests,  as  they  designate  them, 
not  merely  as  a  matter  in  contention  between  the  United  States,  on  the 
one  hand,  and  the  subjects  of  Great  Britain  upon  the  other,  but  they 
are  speaking  of  those  rights  generally.  They  point  out  in  the  next 
passage  that  it  is  not  an  international  difference  merely  between  Great 
Britain  and  the  United  States,  because  the  citizens  of  the  United  States 
themselves  take  a  large  and  important  share  in  pelagic  sealing;  and 
therefore  the  observations  in  those  paragraphs  are  not  confined  to 
Behring  Sea,  still  less  to  the  eastern  portion  of  Behring  Sea,  in  respect 
of  which  the  United  States  asserts  special  and  peculiar  claims.  It  must 
not  be  forgotten  that,  treated  in  that  broad  sense,  pelagic  sealing  is  a 
fact  which  has  never  been  questioned,  even  by  the  United  States,  out- 
side Behring  Sea  until  this  controversy  has  arisen. 

Do  not  let  it  be  forgotten  that  although  the  United  States,  qud 
764  foreigners,  are  restricted  in  efforts  of  legislativecontrol  absolutely 
to  territory, — that  is  to  say,  although  the  effect  of  their  legislation, 
as  against  foreigners,  is  confined  to  and  does  not  extend  beyond  their 
own  territory,  an  admitted  principle  I  need  not  say — yet  their  legislation 
may  apply  to  the  whole  world  as  regards  their  own  nationals.  In  view 
of  this  complaint  against  the  British  Commissioners  that  they  recognized 
pelagic  sealing  and  spoke  of  the  right  of  pelagic  sealing  we  find  therefore 
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this  remarkable  state  of  facts:  First,  that  the  United  States  has  never 
by  any  legislation  pronounced  pelagic  sealing  to  be  a  crime  or  a  wrong 
if  committed  by  its  own  nationals  outside  a  given  area ;  and  next  we  have 
the  further  extraordinary  fact, — all  the  more  extraordinary  when  it  is 
borne  in  mind  that  what  the  United  States  claimed  the  right  to  do  as 
regards  the  ships  of  other  nations  is  claimed  by  them  as  a  mere  protective 
right, — that  they  have  never  even  affected  to  exercise  that  protective 
right  outside  Behring  Sea  even  against  their  own  nationals.  The  Tribu- 
nal is  aware  that  the  seizures  have  been  confined  to  Behring  Sea,  and 
that  there  has  been  no  pretence  of  even  any  attempt  to  restrain,  by 
executive  or  by  legislative  action,  pelagic  sealing  outside  that  area. 

Now  I  have  said  all  that  I  desire  to  say  in  defence  of  the  Commis- 
sioners. So  far  as  they  are  chrouiclers  of  fact  their  good  faith  is  not 
questioned  by  my  learned  frieud:  so  far  as  they  express  opinions  and 
make  suggestions,  those  will  be  judged  by  this  Tribunal  upon  examina- 
tion according  to  their  intrinsic  merits.  I  only  pause  to  point  out  that 
they  have  spoken  in  general  of  the  right  of  pelagic  sealing,  a  right  I 
say  which  has  never  been  questioned  till  this  controversy  has  arisen. 
They  then  in  the  succeeding  paragraphs  proceed  to  consider  the  case, 
so  far  as  that  questiou  of  pelagic  sealing  comes  into  controversy  as 
between  the  United  States  and  Great  Britain. 

I  leave  this  subject,  not  venturing  to  express  any  opinion  of  my  own, 
which  I  conceive  not  to  be  quite  regular;  but  humbly  submitting  to 
this  Tribunal  that  tike  more  the  details  of  this  Report  are  examined  the 
more  it  will  be  found  that  these  Commissioners  have  approached  the 
subject  with  perfectly  free  and  open  minds,  and  have  only  embraced  in 
their  consideration  topics  which,  by  the  terms  of  the  mandate  under 
which  they  were  acting,  they  could  not  properly  have  excluded. 

Now  I  have  only  one  other  matter  to  observe  upon  before  I  come  to 
Novelty  of  claim  closer  grips  with  the  actual  questions  in  this  catse.  I 
of  united  states,  have  to  draw  the  attention  ot  the  Tribunal  to  the  extraor- 
dinary novelty  of  the  claim  which  is  here  asserted.  This  idea,  if  I 
am  able  to  convey  it  to  the  minds  of  the  Tribunal,  must  have  a  very 
serious  effect  in  arresting  the  attention  and  fixing  the  mind  of  each 
member  of  it  upon  the  legal  considerations,  and  the  consequences  which 
will  follow  if  the  right  is  declared  to  be  based  on  legal  considerations. 
I  said  yesterday,  I  repeat  it  to-day,  that  at  various  stages  of  the 
world's  history,  according  to  their  varying  powers,  nations  have  from 
time  to  time  advanced  extravagant  pretensions.  They  have 
765  largely  acted  in  assertion  of  those  pretensions  upon  the  consid- 
eration, so  it  must  be  admitted,  of  their  power  to  give  effect  to 
them.  It  would  be  idle  and  hopeless  to  undertake  the  task  of  justifying 
on  high  moral  grounds,  or  on  principles  of  abstract  justice  and  equity, 
many  principles  and  many  acts  performed  by  niauy  Governments  at 
various  periods  of  the  world's  history.  But  those  are,  generally  speak- 
ing, pretensions  of  a  comparatively  remote  period,  and  before  the  moral 
force  of  public  opinion  of  the  world  was  the  great  controlling  power 
which  it  is  to-day,  when  the  rule  of  might  rather  than  the  rule  of  right 
prevailed.  Amongst  the  Powers  who  advanced  those  great  pretensions, 
prominent  among  them,  unquestionably,  were  Great  Britain  and  Spain. 
They  were  not  the  only  ones,  for  there  is  hardly  a  great  Power  of  which 
the  same  may  not  be  said.  Amongst  those  pretensions  were  assertions 
of  control,  dominion,  and  sovereignty  over  a  large  extent  of  ocean, 
without  physical  boundary,  and  without  any  external  marks  of  delim- 
itation; but  even  in  those  days  of  assertions,  unjustifiable  as  I  believe 
them  to  have  been  in  most  cases — certainly  in  many — I  find  no  record 
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of  any  claim  to  the  property  embraced  in  those  extended  limits  over 
which  dominion  and  sovereignty  were  so  claimed.  There  was  undoubt- 
edly in  connexion  with  those  assertions,  and  consequent  npon  them,  a 
claim  to  exclude  others  from  the  given  area — a  claim  to  exclusive  right 
to  deal  with  whatever  was  to  be  found  in  that  given  area.  But 
that  is  a  very  different  thing  from  an  assertiou  of  property  in  the  par- 
ticular things,  the  particular  animals  which  may  inhabit  that  area;  and 
I  say,  subject  to  be  contradicted,  but  without  tear  of  contradiction,  that 
this  is  the  first  time  in  the  history  of  the  world  that  a  nation  or  an 
individual  has  ever  claimed  property  in  a  free  swimming  animal  in  the 
ocean.  I  say,  further,  it  follows  from  what  I  have  already  said,  that 
this  is  the  first  time  that  an  attempt  has  been  made  to  differentiate  one 
particular  animal  from  ail  the  other  animals  that  dwell  during  a  large 
part  of  their  existence  in  the  ocean. 

I  do  not  know  that  my  learned  friends  would  even  say  they  were 
called  upon  to  differentiate  the  case  of  the  seal  from  that  of  other 
animals.  If  they  made  the  attempt  so  to  differentiate  it,  I  think  thev 
would  find  it  difficult;  but  to  examine  that  field  of  enquiry  at  this 
moment  would  be  to  take  me  from  the  line  of  argument  along  which  I 
am  advancing. 

Now,  if  I  am  well  founded  in  this  observation,  it  is  a  startling  mat- 
ter; and  one  is  not  surprised,  therefore,  to  note  some  difficulty  in 
finding  any  authority,  ancient  or  modern,  in  support  of  this  novel  claim. 

It  is  creditable  indeed  to  the  writers  and  publicists  of  America  to-day 
that  I  do  not  know  one  among  them,  and  I  have  made  some  enquiry  in 
order  to  inform  myself  upon  the  subject,  of  reputation  and  authority 
who  has  been  found  to  justify  the  claim  which  the  United  States  put 
forward  of  property  in  the  seal  or  in  the  seal  herd.  We  find  a  good 
many  who  take  the  opposite  view.  My  learned  friend  Mr.  Phelps 
indeed,  is  the  patentee  of  one  idea,  (if  an  idea,  by  the 
way,  can  be  patented),  upon  which  a  great  part  of  the  irStea*!  tate* 
present  argument  of  the  United  States  is  based — I  whohareopposed 
766      mean  that  idea  set  forth  in  his  letter,  to  which  I  the  chum' 

shall  hereafter  pay  some  attention,  written  in  September,  1888. 
My  learned  friend  has  entered  the  arena  of  public  controversy  in  this 
matter;  and,  in  Harper's  Magazine  for  April  1891,  he  has  published  an 
article,  very  ingenious  and  able  as  you  would  expect,  in  which  he 
amplified  the  idea  first  propounded  in  this  letter  of  September,  1888. 
The  article  is,  in  fact,  the  argument  which  appears  under  my  learned 
friend's  signature  in  the  printed  documents  before  the  Tribunal.  But 
he  was  very  speedily  answered,  and  I  have  got  here  the  answer  written 
by  a  gentleman  whose  name  was  previously  unknown  to  me, — Mr. 
Robert  Rayner. 

Mr.  Phelps. — He  was  unknown  to  us  equally. 

Sir  Chables  Russell. — Well,  I  shall  have  a  word  to  say  about 
that  presently.  It  was  published  at  Salem,  Massachusetts;  We  shall 
be  able  to  give  you  a  little  later,  I  think,  some  account  of  who  this 
gentleman  is;  but  I  am  justified  in  referring  to  him  for  two  reasons; 
first  of  all,  because  Her  Majesty's  Ambassador  at  Washington,  Sir 
Julian  Pauncefote,  in  sending  it  describes  the  writer  as  an  eminent 
jurist,  and  Sir  Julian  Pauncefote  is  not  a  man  who  speaks  in  a  hap- 
hazard way;  but  secondly,  I  will  refer  to  this  gentleman  apart  wholly 
from  any  additional  weight  to  be  derived  from  what  his  position  or 
what  his  reputation  may  be,  for  the  intrinsic  merits  of  his  answer:  it  is 
well  worthy  of  consideration. 

Mr.  Justice  Harlan. — Is  that  the  same  article  that  appears  in 
volume  III  of  the  British  Case! 
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Sir  Richard  Webster.— No. 

Sir  Charles  Russell. — That  is  another  authority,  to  whom  I  shall 
refer  later. 

Mr.  Justice  Harlan. — There  is  an  article  there  signed,  "Robert 
Rayner  ". 

Sir  Charles  Russell. — Well,  that  shows  that  the  members  of  the 
Tribunal  have  been  very  industrious  in  reading  this  literature.  I  have 
hot  noticed  it  myself  but  my  learned  friend,  who  is  very  accurate,  tells 
me  that  it  is  not  the  same.  However,  having  called  attention  to  this 
article,  and  adopting  as  my  own  argument  some  of  the  passages  in  it, 
I  will  place  it  at  the  disposition  of  any  member  of  the  Tribunal  who 
desires  to  see  it,  and  who  will  judge  it  upon  its  intrinsic  merits. 

Mr.  Phelps. — Can  you  give  us  a  copy?    I  have  never  seen  it. 

Sir  Charles  Russell. — Well,  it  would  have  been  courteous  of  the 
author  to  have  sent  you  one,  certainly. 

General  Foster. — Ts  it  cited  in  your  case? 

Sir  Charles  Russell. — It  is  remarkable  that  none  of  your  Mends 
have  called  attention  to  it. 

Mr.  Phelps. — I  heard  a  man  had  written  something;  that  is  all. 

Sir  Richard  Webster. — I  may  say  that,  at  page  345,  it  is  a  reply 
to  Mr.  Felton. 

Sir  Charles  Russell. — At  page  12  of  this  article,  the  author  puts 
Mr.  Phelps'  argument,  in  the  following  way : — these  seals,  making 
767  their  home  on  American  soil,  belong  to  the  proprietors  and  are  a 
part  of  their  property,  and  do  not  lose  this  quality  by  passing 
from  one  part  of  the  territory  to  another  in  a  regular  and  periodical 
migration  necessary  to  their  life,  even  though  in  making  it  they  pass 
temporarily  through  water  that  is  more  than  3  miles  from  land.  The 
simple  question  presented  is  whether  the  United  States  Government 
has  a  right  to  protect  its  property  and  the  business  of  its  people  from 
this  wanton  and  barbarous  destruction  by  foreigners,  which  it  has  made 
criminal  by  act  of  Congress;  or  whether  the  fact  that  it  takes  place 
upon  waters  that  are  claimed  to  be  part  of  the  open  sea  affords  an 
immunity  to  the  parties  engaged  in  it,  which  the  Government  is  bound 
to  respect.  It  cannot  be  doubted  that  that  is  fairly  stating  the  pith  of 
my  learned  friend's  contention. 

The  writer  proceeds  to  answer  it  thus: 

Mr.  Phelps  thinks  that  to  the  "  ordinary  mind  "  this  question  would  not  be  a  diffi- 
cult one. 

Probably  not  because  the  falseness  of  premises  upon  which  the  alternative  is  based 
would  escape  detection  by  such  a  mind, — but  any  mind  with  a  grain  of  logic  sees  at 
once  that  Mr.  Phelps  is  merely  begging  the  real  question;  the  primary  one  which 
must  be  settled  in  his  favour  before  his  proposition  can  be  considered  and  that  is: 
Can  we  or  any  nation  have  any  property  whatever  in  seals  or  any  icild  animals  found 
beyond  the  national  territorial  jurisdiction  f  Of  course  Mr.  Phelps,  a  past-master  in  law, 
knows  that  in  law  there  is  no  property  right  in  wild  animals  whether  fish,  mammal, 
or  bird  outside  of  territorial  limits;  that  anybody  and  everybody  is  free  to  appro- 
priate or  kill  them  so  long  as  in  doing  this  no  right  of  territory  is  violated.  To  ena- 
ble us  to  exercise  lawfully  any  right  of  proprietorship  in  wild  animals  like  seals  we 
must  confine  them  within  our  territorial  jurisdiction.  To  allow  them  to  leave  our 
territory,  to  escape  into  the  "high  seas",  is  to  deliver  them  np  to  the  tender  mercies 
of  mankind  in  general,  and  to  pretend  to  prevent  non-Americans  from  doing  what 
they  like  with  seals  found  in  the  "high  seas'1  is  to  fly  in  the  face  of  all  international 
law.  and  consequently  to  make  ourselves  ridiculous. 

He  then  proceeds  to  argue  in  the  remaining  passages  closely,  with 
reference  to  authority,  the  legal  proposition  which  is  there  indicated. 
Nor  is  this  the  only  gentleman.  Dr.  Stephen  Berrien  Stanton  of  the 
New  York  Bar,  has  written  a  book,  which  is  published  in  New  York 
by  Albert  B.  Bang,  Publisher. 
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Mr.  Phelps. — Can  you  give  us  a  copy  of  thatt 

Sir  Charles  Russell. — It  is  very  distressing  that  I  should  be 
obliged  to  furnish  this  American  literature  to  my  friends,  but  I  will 
with  the  greatest  pleasure. 

General  Foster. — Is  that  cited  in  your  casef 

Sir  Charles  Russell. — I  do  not  know,  and,  with  great  deference 
to  Mr.  Foster,  I  do  not  care. 

General  Foster. — We  might  have  searched  for  it  if  you  had  cited  it. 

Sir  Charles  Russell.— The  first  Edition  was  published  in  1891. 
The  second  was  published  in  1892.  This  gentleman  examines  the  ques- 
tion, and  examines  it  from  the  only  point  of  view  in  which  up  to  the 
time  of  this  litigation,  if  I  may  so  call  it,  it  was  presented  on  the  part  of 
the  executive  authority  of  the  United  States:  namely,  as  a  question 
whether  or  not  the  United  States  had  by  right  of  sovereignty  a 
768  right  to  apply  its  municipal  legislation  to  the  eastern  part  of  Beh- 
ring  Sea,  and  to  base  that  right  upon  a  derivative  title  from 
Russia.  And  when  he  comes  to  examine  the  question  of  those  exclu- 
sive rights  he  arrives  at  the  conclusion,  which  the  Tribunal  I  think  will 
not  be  surprised  at,  that  it  is  impossible  in  view  of  the  attitude  of  the 
United  States  itself  in  1824,  and  in  view  of  the  attitude  of  Russia 
towards  Great  Britain  as  evidenced  by  the  treaty  of  1825,  to  assert,  or 
rather,  I  would  say,  to  substantiate  or  to  support,  any  claim  to  exclusive 
jurisdiction  in  any  part  of  the  Behring  Sea.  Then  he  goes  ou  to  argue 
the  question  from  another  standpoint.  He  deals  with  the  plea  which 
my  friend  Mr.  Phelps  puts  forward,  and  he  argues  strongly  in  favor  of 
insisting  on  regulations  dealing  with  this  particular  interest.  I  do  not 
quarrel  with  his  argument  upon  that  point.  I  am  not  using  it,  nor  is 
it  ad  rem  to  the  point  I  am  now  upon — but  1  wish  to  state  the  full  effect 
of  it. 

Mr.  Justice  Harlan. — Does  he  not  recommend  prohibition  with 
regard  to  pelagic  sealing! 

Sir  Charles  Russell. — I  do  not  think  he  does.  I  do  not  think  he 
says  so  in  terms  so  far  as  I  recollect. 

Mr.  Justice  Harlan. — That  is  my  recollection.  I  have  a  copy  of  the 
book  and  I  think  he  does. 

Sir  Charles  Russell. — I  will  not  be  certain.  I  think  what  he  does 
say,  undoubtedly,  is,  that  whatever  is  necessary  to  protect  the  fur-seals 
should  be  done,  and  very  likely  the  inclination  of  his  opinion  is  in  the 
direction  indicated  by  the  learned  Arbitrator.  Of  that  I  am  not  at  all 
sure,  but  the  point  he  makes  is,  I  think,  that  as  a  matter  of  legal  right 
what  should  be  done  cannot  be  done  upon  the  sole  authority  of  one 
nation.  But,  as  I  say,  T  am  not  citing  it  in  that  connection  for  the 
moment. 

Next,  there  is  the  article  in  a  magazine  called  the  "Forum"  by  Pro- 
fessor James  Angell:  published  in  November,  1889. 

General  Foster. — He  is  an  American  citizen  whose  name  we  have 
heard  before.  He  is  a  'gentleman  of  eminence,  and  President  of  the 
University  of  Michigan. 

Sir  Charles  Russell. — I  am  very  glad  to  have  had  that  high  tes- 
timony in  his  favor. 

General  Foster.— But  he  is  not  a  lawyer. 

Mr.  Justice  Harlan. — He  is  the  same  gentleman  who  was  on  the 
Commission  relating  to  the  Fisheries  on  the  Newfoundland  coast. 
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Sir  Charles  Kussell. — In  the  beginning:  of  his  article,  which  1b  on 

Eage  92  of  the  first  volume  of  the  Appendix  to  the  Oase  of  Great 
rritain,  he  says: 

• 

Alaska  is  now  furnishing  us  with  two  international  questions  of  some  Interest  and 
consequence.  The  first  concerns  our  right  (freely  exercised  of  late  under  orders  of 
our  Treasury  Department)  to  seise  foreign  vessels  engaged  in  catching  fur-bearing 
seals  in  Behring  Sea,  many  miles  away  from  land,  and  to  send  them  into  port  for 
condemnation  and  forfeiture. 

Mr.  Phelps. — Will  you  kindly  give  the  date  of  the  article. 
769         Sir  Charles  Russell.— November  1889.    Then  he  says: 

The  second  concerns  the  determination  of  the  boundary  between  Alaska  and  British 
America. 

The  President  and  the  other  members  of  the  Tribunal  will  appreciate 
what  that  means.  You  recollect,  Sir,  that  the  southern  portion  of  what 
is  now  called  "Alaska"  merely  consists  of  a  strip,  or  lisidrej  of  the  land 
along  the  coast,  running  in  front  of  the  British  territory.  The  question 
of  the  actual  boundary  was  left  more  or  less  in  doubt  according  to  the 
somewhat  vague  terms  of  the  Treaty  of  1825.  That  is  not  at  all  in 
question  in  this  case,  and  I  merely  mention  it  to  explain  the  second 
question  that  he  here  refers  to.  Then  Mr.  Angell  proceeds  in  this 
article  to  show  what  will  be  found  to  have  a  much  wider  importance 
than  at  first  sight  may  appear,  that  so  far  back  as  1881,  Mr.  French, 
the  acting  Secretary  of  the  Treasury,  writing  on  the  12th  March  in  that 
year  says: 

All  the  waters  within  that  boundary  to  the  Western  end  of  the  Aleutian  Archipel- 
ago and  chain  of  islands  are  considered  as  comprised  within  the  waters  of  Alaska 
Territory.  All  the  penalties  prescribed  by  law  against  the  killing  of  fur- bearing 
animals  would  therefore  attach  against  any  violation  of  law  within  the* limits  before 

described. 

* 

That  is  territorial  jurisdiction,  carrying  with  it  the  right  of  legislation 
as  for  territory.  Then,  after  stating  the  legislation  upon  the  subject, 
he  proceeds  to  say,  on  page  93 : 

The  question  is  whether  for  this  laudable  purpose  of  preserving  the  fur-bearing 
seals  from  extinction,  and  maintaining  our  undisputed  right  to  control  the  taking 
of  these  animals  on  the  Pribilof  Islands,  we  may  rightfully  board,  search,  and  seize 
foreign  vessels  in  Behring  Sea  more  than  3  miles  away  from  land. 

The  equal  right  of  all  nations  to  use  the  high  seas  for  any  lawful  purpose  of 
commerce,  navigation,  fishing,  or  hunting  is  now  so  universally  recognized:  the 
United  States  have  been  so  constantly  the  strong  defender  of  this  right;  we  have 
so  vigorously  opposed  nil  attempts  of  Great  Britain  to  search  onr  vessels  in  time  of 
peace ;  we  have  claimed  so  vehemently  the  right  of  fishing  in  Canadian  waters  sharply 
up  to  3-mile  line  from  shore,  that  obviously  we  must  show  some  very  plain  aud 
cogent  reasons  to  justify  onr  oourse  in  Behring  Sea.  What  reasons  have  been  or  can 
be  given  f 

Our  Government  has  given,  so  far  as  is  known,  no  other  formal  statement  than 
that  of  Acting  Secretary  French  (above  quoted  in  part)  to  inform  either  our  citizens 
or  foreign  Powers  of  the  precise  grounds  on  which  the  seizure  of  British  sealers  is  to 
be  justified.  No  defence  of  our  action  by  Secretary  Bayard,  nor  up  to  the  time  of 
this  writing,  by  Secretary  Blaine,  or  Secretary  Windom,  has  been  published. 

But  in  our  own  newspapers  editorial  writers  or  contributors  have  suggested  lines 
of  defence  of  ou  r  action.  The  ground  that  they  have  generally  taken  as  the  strongest 
is  that  Russia  exercised  exclusive  jurisdiction  in  Behring  Sea,  and  that  by  the  cession 
of  Alaska  she  transferred  to  us  the  right  to  exercise  the  same  jurisdiction. 

Then  he  proceeds  to  discuss  that  question,  and  he  arrives  at  the 
conclusion  that  the  Treaties  will  not  support  the  claim  to  any  exclusive 
jurisdiction  in  Behring  Sea.  He  farther  cites  a  passage  from  Governoi 
Boutwell,  the  Secretary  of  the  Treasury  in  1872  in  which  he  said: 

I  do  not  see  that  the  United  States  would  have  the  jurisdiction  or  power  to  drive 
off  parties  going  up  there  for  that  purpose,  unless  they  made  suoh  an  attempt  within 
*>  marine  league  of  the  shore. 
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779  I  ought  to  say  in  passing  that  my  friends  say  tbat  Mr.  Boat- 
well's  letter  had  reference  to  something  outside  Behring  Sea, 
outside  the  Aleutians,  and  therefore  that  it  has  not  the  significance 
which  otherwise  might  have  been  attached  to  it.  It  is  not  very 
important  to  consider  that  one  way  or  the  other.  Then  on  page  95  he 
proceeds  to  consider  an  argument  as  regards  the  seal  fishing  on  the 
Asiatic  coast: 

No  doubt,  the  condition  of  the  Siberians  on  that  coast  would  present  a  strong  case 
for  generous  action  on  the  part  of  foreigners  in  abstaining  from  interference  with 
their  means  of  gaining  a  livelihood.  By  common  consent,  out  of  regard  to  the  hard- 
ships of  their  life,  fishermen  are  not  disturbed  in  their  pursuits  in  time  of  war.  But 
ean  the  Russian  argument,  even  if  it  has  validity  for  the  Siberians,  be  used  by  usf 
We  have  without  any  scruple,  for  half  a  century,  taken  whales  in  the  seas  adjacent 
to  them.  We  can  hardly  assert  with  much  plausibility  that  the  members  of  the 
Alaska  Commercial  Company,  which  has  the  monopoly  of  seal  catching  in  and  near 
the  Pribilof  Islands,  can  plead  in  formd  pauperis  for  protection  on  grounds  of  charity. 

It  may  be  argued  that  since  most  of  the  seals  which  are  taken  by  the  British  breed 
op  our  soil  in  the  Pribilof  Islands,  we  have  an  exclusive  claim  to  them  in  the  sea,  or 
at  any  rate  a  right  to  protect  them  there  from  extinction.  But  some  of  them  breed 
on  Copper  Island  and  Behring  Island,  both  of  which  belong  to  Russia.  How  is  it 
possible  to  maintain  any  claim  to  ownership  in  seals  on  the  high  seas  under  any 
principle  of  law  applicable  to  wild  animals f  We  can  acquire  no  property  rights  in 
animals  f&rm  nature*  from  their  birth  on  our  soil,  except  for  the  time  that  we  hold 
them  in  our  possession.  A  claim  by  Canada  to  the  wild  ducks  hatched  in  her  terri- 
tory, after  the  birds  have  passed  her  boundary,  would  seem  to  be  just  as  valid  as  ours 
to  seals  in  the  open  sea. 

I  recall  only  one  case  which  seems  to  furnish  any  analogy  for  the  claim  that  we 
nay  regulate  seal  fishing  in  the  open  waters  of  Behring  Sea.  The  British  Govern- 
ment does  regulate  and  control  the  pearl  fisheries  in  the  open  sea  from  8  to  20  miles 
west  of  the  northern  end  of  Ceylon.  But  it  is  to  be  presumed  that  this  is  done  under 
sufferance  of  other  Powers;  because  they  have  had  no  interest  in  interfering  with 
the  pursuit  of  the  pearl  divers.  Should  they  claim  the  right  to  seek  pearls  in  those 
waters,  it  istnot  easy  to  see  how  Great  Britain  could  oppose  any  argument,  except 
that  of  long  acquiescence  by  them,  in  her  exclusive  possession  of  the  pearl  grounds; 
and  it  is  questionable  whether  that  argument  would  have  much  weight. 

It  may  be  said  that  if  we  have  no  right  to  exclude  other  nations  from  taking  seals 
in  the  open  waters  of  Behring  Sea,  and  if  the  law  and  the  Treasury  Regulations  as 
they  now  stand  can  be  enforced  against  our  own  citizens  in  those  same  open  waters, 
we  are  clearly  discriminating  against  our  own'  countrymen.  The  foreigners  may 
kill  seals  at  times  and  in  places  forbidden  to  us.  This  is  true.  It  is  one  of  the 
anomalies  and  embarrassments  of  the  present  situation. 

On  the  whole,  we  find  no  good  ground  on  which  we  can  olaim  as  a  right  the 
exclusion  of  foreigners  from  the  .open  waters  of  Behring  Sea  for  the  purpose  of 
protecting  the  seals. 

Then  having  discussed  the  question  as  a  matter  of  right,  he  proceeds 
to  suggest  that  it  is  a  matter  in  which  other  Powers,  Great  Britain, 
Russia,  Japan  and  so  on,  are  interested,  and  that  they  should  and 
ought  to  agree  to  measures  for  the  preservation  of  the  species:  this  of 
course  is  the  position  we  have  adopted. 

Lastly,  I  will  cite  another  American  publicist,  who  is  editor  of  a 
well-known  book,  which',  I,  myself,  have  frequent  occasion  to  use  pro- 
fessionally, and  which  has  now  reached  the  0th.  edition.  It  is  an 
introduction  to  the  study  of  International  law  by  Theodore 
771  Dwight  Woolsey — Woolsey's  International  Law.  The  edition 
which  is  before  me  is  by  his  son,  and  certainly  he  does  not  mince 
matters.  I  need  not  say  that  patriotism  would  suggest  to  him,  if  his 
conscience  as  a  lawyer  permitted  him — 

Mr.  Phelps. — He  is  not  a  lawyer. 

Sir  Charles  Eussell. — Well,  if  his  conscience  as  a  jurist  permitted 
him,  to  say  What  he  could;  but  after  dealing  in  section  59  with  the  broad 
principle  which  lies  at  the  root  of  this  matter — that  the  high  sea  is  free 
and  open  to  all  nations — that  it  cannot  be  the  property  or  subject  to 
the  Empire  of  a  particular  State — that  the  things  in  it  are  free  to  all  to 
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take  them,  and  so  forth,  with  which  I  am  not  now  troubling  yon — the 
editor  adds  this  paragraph: 

The  recent  controversy  between  Great  Britain  and  the  United  States,  involving 
the  right  of  British  subjects  to  catch  seals  in  North  Pacific  waters,  appears  to  be  an 
attempted  revival  of  these  old  olai ms  to  jurisdiction  over  broad  stretches  of  sea.  That 
an  international  agreement  establishing  a  rational  close  season  for  the  far  seal  is 
wise  and  necessary,  no  one  will  dispute.  But  to  prevent  foreigners  from  sealing  on 
the  high  sea,  or  within  the  Kamschatkan  sea  (which  is  not  even  enclosed  by  Amer- 
ican territory,  its  west  and  north  west  shores  being  Russian)  is  as  unwarranted  as  if 
England  should  warn  fishermen  of  other  nationalities  off  the  Newfoundland  banks. 

I  say  it  is  creditable  to  the  publicists  of  America  that  they  should 
take  this  true  juridical  and  legal  view  of  the  contention  put  forward  by 
the  United  States. 

Mr.  Justice  Harlan. — Sir  Charles,  the  Marquis  Yenosta  asks  me 
whether  that  passage  was  in  the  original  book  of  Woolsey,  or  is  it  a 
passage  added  by  his  son? 

Sir  Charles  Russell. — I  said  that  it  was  added  by  the  present 
editor.    The  original  author  is  dead. 

The  President.— What  is  the  date  of  the  edition! 

Sir  Charles  Russell.— 1892.    It  is  the  6th  edition. 

Now,  so  far  as  I  know,  (I  do  not,  of  course,  venture  to  speak  on  the 
matter  with  certainty)  only  one  publication  has  appeared — I  am  not 
talking  of  newspaper  articles  and  things  of  that  kind,  I  am  talking  of 
persons  who  write  under  their  own  names  with  some  sense  of  responsi- 
bility and  with  some  knowledge  of  the  legal  considerations  which  affect 
the  matter — the  only  publication  which  so  far  has  appeared  is  one  the 
publication  of  which  in  its  present  form,  I  am  told,  we  owe  to  the  sug- 
gestion of  one  of  the  Arbitrators,  Judge  Harlan — I  do  not  know  whether 
that  is  correct  or  not.  It  is  an  address  delivered  to  the  students  by 
Mr.  James  C.  Welling  of  the.  Columbian  University,  professor  of  the 
International  Law  School  of  the  Uiriversity;  and  this  book,  like  the 
others,  is  at  the  disposition  of  any  member  of  the  Tribunal  who  desires 
to  see  it. 

I  will  only  say,  summarising  the  effect  of  it,  that  his  whole  argument 
as  I  have  appreciated  it,  depends  upon  the  correctness  of  an  analogy 
which  he  draws  between  the  case  of  bees  and  seals;  and  depends  fur- 
ther upon  whether  he  has  or  has  not  rightly  appreciated  certain 
772  well  known  authorities  upon  the  subject  of  bees;  but  I  conceive 
(I  am  not  to  be  deflected  from  my  line  of  argument  to  justify 
myself  at  this  moment)  that  he  is  mistaken  in  both  respects.  But  his 
argument,  of  course,  is  entitled  to  be  treated  with  respect,  and  I  am 
entitled  to  combat  his  view  and  the  analogy  upon  which  he  bases  that 
view  when  I  come  to  the  question  of  property.  At  present  the  Tribunal 
understands  that  I  am  calling  attention  to  the  fact  that  there  is  nobody 
of  respectable  authority  that  I  know  of,  legal  or  juridical,  to  support 
even  at  this  moment  and  even  in  the  heat  of  this  controversy,  the  case 
which  is  put  forward  upon  the  part  of  the  United  States. 

Now  I  have  ended  the  discussion  of  these  matters,  which  are  more  or 
less  of  a  general  character,  and  I  end  it  with  this  one  observation:  My 
aim  has  been  to  reduce  this  question,  so  far  as  it  is  a  matter  of  money 
interest,  to  something  like  what  I  conceive  to  be  its  just  proportions. 

Mr.  Justice  Harlan. — Before  you  leave  that,  what  is  your  statement 
about  being  indebted  to  me  for  that  address? 

Sir  Charles  Russell. — I  do  not  know  how  it  has  reached  me,  but 
the  statement  was  that  the  author  had  shewn  you  the  paper  and  that 
you  thought  it  was  worth  publication. 
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Mr.  Justice  Harlan. — I  never  saw  a  line  of  the  paper  before  its  pub- 
lication. I  remember  to  have  heard  President  Welling  talk  on  the 
general  subject,  and  suggested  in  reply  to  an  inquiry  by  him  as  to  the 
propriety  of  his  expressing  his  opinions,  that  if  he  had  matured  views 
he  could  properly  give  them  to  the  public  in  some  form. 

Sir  Charles  Russell. — I  have  no  doubt  that  is  the  foundation  for 
it.  The  only  effect  on  my  mind  was  that  I  read  that  with  more  care 
and  discrimination,  as  you  have  seen. 

Mr.  Justice  Harlan. — He,  like  President  Woolsey  and  President 
Angel,  are  Presidents  of  Universities  in  America.  Although  none  of 
them  are  trained  lawyers,  they  are  gentlemen  of  wide  reading,  and  stand 
very  high. 

Sir  Charles  Russell. — If  I  were  to  excise  from  the  voluminous 
excerpts  in  the  printed  argument  of  my  friends  all  who  are  not  trained 
lawyers,  the  residuum  would  be  very  small. 

Mr.  Justice  Harlan. — I  did  not  mean  to  suggest  that  you  ought  to 
do  that,  but  simply  to  inform  you  who  they  were. 

Sir  Charles  Russell. — Quite  so,  Sir.  I  was  about  to  say  that  my 
object  has  been  to  reduce  this  question,  so  far  as  it  is  a  matter  of  money 
interest,  to  something  like  its  just  and  true  proportions,  and  to  dwell 
upon  the  novelty  of  the  claim.  And  now  my  last  word  in  this  connec- 
tion is  to  point  out  in  a  sentence,  emphasizing  what  my  friend  Mr.  Car- 
ter so  well  said,  how  much  more  important  the  mode  of  determining 
this  question  is  than  the  question  itself.  My  last  word  in  this  connec- 
tion is  to  point  out  the  grave  and  far  reaching  consequences  of  a  deci- 
sion which  would  affirm  a  property  right  in  this  dispute.  My  friends 
have  said — I  do  not  quarrel  with  it;  they  are  probably  right — that  a 
mere  ordinary  right  of  defence  of  property  such  as  the  law  recog- 
773  nizcs,  and  such  as  I  shall  hereafter  explain,  would  be  inadequate 
for  the  purposes  of  the  protection  of  the  fur-seal  in  the  Behring 
Sea.  I  am  willing  to  accept,  without  argument,  their  statement  for 
this  purpose  as  correct.  They  claim  that  the  mere  right  of  defence  of 
possession  would  be  inadequate.  They  say  to  give  them  the  effective 
right  of  protection,  they  must  have  a  right  of  search;  they  must  have 
a  right  of  seizure;  they  must  have  a  right  of  confiscation;  and  I  need 
not  point  out  that  such  rights  must  have  not  merely  a  direct  effect  in 
interfering  with  the  rights  of  other  nations  on  the  high  seas,  but  must 
have  a  direct  and  serious  effect  in  harassing  and  interfering  with  the 
commerce  of  the  world,  which  has  nothing  to  do  with  the  question  of 
pelagic  sealing  at  all. 

I  say,  therefore,  that  this  question  does  involve  gravely,  does  involve 
directly,  the  freedom  of  the  seas  and  the  equality  of  all  nations,  be  they 
great  or  small,  upon  the  seas. 

Now,  Mr.  President,  I  proceed  to  state  the  order  of  the  argument 
which  I  am  about  to  present.  I  shall,  first,  consider  the 
facts  and  circumstances  of  the  seizures  of  British  vessels  iSS^SSl11^ 
under  the  executive  authority  of  the  United  States  Gov- 
ernment; for  it  must  not  be  forgotten,  what  I  took  the  liberty  a  good 
many  days  ago  now  of  reminding  the  Tribunal  of  that  the  Government 
of  the  Queen  here  is  a  party  complaining  that  the  property  of  the  sub- 
jects of  Great  Britain  has  been,  without  legal  warrant,  seized  and  con- 
fiscated, and  some  of  the  crews  of  those  vessels  fined  and  imprisoned, 
also  without  legal  warrant.  It  is  part  of  your  duty  to  find  the  facts  in 
relation  to  those  seizures,  though  it  is  not  part  of  your  duty  to  assess 
the  claims  for  damages  in  respect  to  them.  I  shall  "then  pass  to  the 
consideration  of  the  first  four  questions,  grouping  them  together!  in 
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article  VI  of  the  Treaty,  the  question  which  we  have  called  the  ques- 
tion of  derivative  right  under  Russia.  I  shall  then  consider  question 
5,  to  which  the  great  stress  of  the  argument  of  my  learned  friend  has 
been  directed;  and,  following  upon  that  examination  I  shall,  asking  for 
the  patience  of  this  Tribuual,  examine  the  cases  that  have  been  cited 
and  the  propositions  that  have  been  based  on  those  cases.  And,  finally, 
I  shall  examine  the  analogies  sought  to  be  drawn  from  the  legislation 
of  other  Nations  as  affording  some  foundation  for  the  contentions 
advanced  on  the  part  of  my  learned  friend  Mr.  Carter;  especially  I 
shall  examine  the  argument  that  in  the  analogy  of  that  legislation  of 
other  civilised  countries  is  to  be  found  some  warrant  for  the  suggestion 
that  international  law  sanctions  such  claims  as  are  here  advanced. 

THE  SEIZURES  OF  THE  BRITISH  VESSELS. 

I  begin,  at  once,  with  the  question  of  the  seizures. 

The.  President. — Ton  spoke  yesterday,  Sir  Charles,  of  introducing 

into  the  general  plan  of  your  argument  the  two  different  questions  of 

damages :  those  with  reference  to  the  seizure,  and  those  under  the 

774      modus  vivendi.    At  which  moment  of  your  argument  do  you 

intend  to  bring  those  questions  of  damages  in? 

Sir  Charles  Bussell. — At  the  conclusion  of  all  questions  of  prin- 
ciple. 

The  President. — In  the  first  part  of  your  argument,  before  you  enter 
upon  the  Regulations? 

Sir  Charles  Russell. — Certainly. 

I  was  about  to  draw,  as  it  is  right  I  should,  the  attention  of  the  Tri- 
bunal to  what  its  function  is  under  Article  VIII.  Under  Article  VIII, 
it  is  provided  that 

The  High  Contracting  Parties  having  found  themselves  unable  to  fcjjree  upon  a  ref- 
erence which  shall  include  the  question  of  the  liability  of  each  for  the  injuries  alleged 
to  have  been  sustained  by  the  other,  or  by  its  citizens,  in  connection  with  the  claims 
presented  and  urged  by  it ;  and,  being  solicitous  that  this  subordinate  question  should 
not  interrupt  or  longer  delay  the  submission  and  determination  of  the  main  ques- 
tions, do  agree  that  either  may  submit  to  the  Arbitrators  any  question  of  fact  involved 
in  said  claims,  and  ask  for  a  finding  thereon,  the  question  of  the  liability  of  either 
Government  upon  the  facts  found  to  be  the  subject  of  further  negotiation. 

I  should  like  the  attention  of  my  learned  fi  iends  at  this  point  for  one 
moment.  We,  I  think,  agree  (it  is  so  stated,  I  think,  in  both  Cases) 
that  that  does  not  involve  the  calling  upon  this  Tribunal  to  deal  with 
any  question  of  amount? 

Mr.  Phelps.— -It  does  not. 

Sir  Charles  Bussell.— No.  We  agree,  therefore,  that  this  Tri- 
bunal will  not  be  troubled  to  assess,  as  the  technical  phrase  is,  the 
amount  of  damages.    What  the  Tribunal  will  be  asked  to  do  is  to  find 

any  question  of  fact  involved  in  the  said  claim;  aud,  so 
bim^u?lrt/vin.  fftr  as  we  are  concerned,  the  simple  facts  that  we  request 

the  Tribunal  to  find  will  be  these.  Two  of  them  are  undis- 
puted;— first,  the  fact  of  the  seizures;  next,  the  fact  that  those  seizures 
were  made  with  the  authority  of  the  Executive  of  the  United  States, — 
neither  of  those  facts  is  in  dispute;  and  the  only  remaining  one,  there- 
fore, which  we  shall  ask  the  Tribunal  to  find  is,  that  there  was  no  war- 
rant in  law,  in  the  circumstances  of  the  case,  for  the  seizure  and 
condemnation  of  those  ships,  or  the  imprisonment  of  their  crews. 

Mr.  Phelps. — JVe  should  not  regard  that  as  a  fact,  as  it  seems  to  be 
a  proposition  of  law. 

Sir  Charles  Bussell.— But  it  must  be  found  as  a  fact,  though  I 
it  involves  a  proposition  of  law. 
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Senator  Moboan. — It  fixes  liability,  does  it  not! 

Mr.  Phelps. — Of  course  it  does. 

Senator  Morgan.— I  understand  the  Treaty  does  not  permit  us  to 
fix  liability  upon  either  Government,  and  that  would  fix  liability,  would 
it  not  f 

Sir  Charles  Russell. — Eot  necessarily ;  I  agree  it  would  go  a  very 
long1  way  towards  doing  so. 

775  The  President. — I  think,  Sir  Charles,  you  must  make  your 
distinction  a  little  clearer. 

Senator  Morgan. — It  seems  to  me  it  goes  the  whole  length. 

The  President. — You  must  make  it  clear  for  us  that  it  is  not 
liability. 

Sir  Charles  Eussell.— Well,  you  are  not  to  say,  "  We  thereupon 
award  and  adjudge  that  the  United  States  shall  pay  so  much  damages". 
That  would  be  the  affirmation  of  liability;  but  you  are  asked  to  find  the 
facts  as  to  whether  the  seizures  occurred,  as  to  whether  they  were  done 
with  the  authority  of  the  United  States,  as  to  whether  there  was 
any  justification  in  law  for  them.  I  do  not  see  how  you  can  escape  it; 
and  I  think  the  passage  which  I  am  about  to  read  shows  that  the  view 
of  my  learned  friends  was  the  same.  You  will  see  at  page  217  of  the 
printed  Argument  of  the  United  States,  a  sentence  which  makes  the 
matter  clear. 

The  claims  submitted  on  the  part  of  Great  Britain  are  for  damages  sustained  by 
oer tain  of  its  subjects  by  reason  of  the  seizure  by. the  United  States  of  certain  ves- 
sels alleged  to  belong  to  snch  subjects,  and  warning  certain  British  vessels  engaged 
in  sealiug  not  to  enter  Bering  Sea,  and  notifying  certain  other  British  vessels  engaged 
in  the  capture  of  seals  in  Bering  Sea  to  leave  said  sea,  whereby  it  is  insisted  that  the 
owners  of  snch  vessels  sustained  losses  and  damages,  as  set  forth  in  the  respective 
claims. 

Now  I  call  special  attention  to  these  next  paragraphs: 

The  right  and  authority  jof  the  United  States  to  protect  the  seal  herd,  which  has* 
its  home  in  the  Pribilof  Islands,  and  in  the  exercise  of  snch  right  to  make  reprisal 
of  seal-skins  wrongfully  taken,  and  to  seize,  and,  if  necessary,  forfeit  the  vessels  and 
other  property  employed  in  snch  unlawful  and  destructive  pursuit,  is  a  necessary 
incident  to  the  right  asserted  by  the  United  States  to  an  exclusive  property  interest 
in  said  seals  and  the  industry  established  at  the  sealeries. 

We,  however,  preface  what  we  have  to  submit  on  this  feature  of  the  case  by  say- 
ing that,  if  it  shall  be  held  by  this  tribunal  that  these  seizures  and  interferences 
with  British  vessels  were  wrong  and  unjustifiable  nnder  the  laws  and  principles 
applicable  thereto,  then  it  would  not  be  becoming  in  our  nation  to  contest  those' 
claims,  so  far  as  they  are  just  and  within  the  fair  amount  of  the  damages  actually 
sustained  by  British  subjects. 

I  care  not  in  what  form  it  is  pat;  bat  sorely  it  is  a  question  of  fact, 
aye  or  no,  were  the  Canadian  vessels  exercising  a  right  when  they  were 
seized;  aye  or  no,  was  there,  in  point  of  fact  or  of  Jaw,  any  justification 
for  those  seizures.  I  care  not  whether  the  result  of  those  findiugs  is  or  i& 
not  necessary  to  land  the  United  States  in  liability.  If  it  be  so,  so  much 
the  simpler  the  question  of  the  settlement  of  those  claims ;  but  it  could, 
not  have  been  intended,  it  would  have  been  au  absurdity  to  suggest  that 
this  Tribunal  was  merely  to  find  the  fact  that  the  vessels  were  seized, 
and  merely  to  find  the  fact,  which  no  one  has  ever  disputed,  that  those7 
seizures  took  place  under  the  executive  authority  of  the  United  States. 
It  would  be  idle  to  suggest  that  this  Tribunal  was  called  upon  merely1 
tt>  determine  those  facts  about  which  there  is  no  controversy ;  and  it 
will  be  observed  that  the  language  to  which  I  have  called  atten- 

776  tion  in  Article  VIII  appears  to  give  a  right  to  either  of  these 
parties,  the  United  States  on  the  one  hand  Great  Britain  on  the 

other,  to  call  upon  the  Tribunal  to  find  any  questions  of  fact  involved 
in  the  said  claims. 
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I  cannot  see  any  question  of  fact  more  directly  involved  in  this  claim 
than  the  question  what  these  Canadian  vessels  were  engaged  in  when 
they  were  seized,  or  when  they  were  interfered  with — whether  they 
were  exercising  a  right,  whether  they  were  committing  a  wrong,  whether 
the  United  States  had  the  warrant  of  law,  or  whether  it  was  a  lawless 
interference  and  lawless  arrest. 

Mr.  Phelps. — Perhaps  I  may  suggest  to  my  learned  friend  one  very 
serious  question  of  fact  as  it  seems  to  me,  as  to  whether  some  of  these 
vessels  were  the  property  of  British  subjects  at  all. 

Sir  Charles  Russell. — I  am  exceedingly  obliged  to  my  learned 
friend  for  that  illustration.  It  would  be  a  question  of  fact  which  might 
or  might  not  be  submitted  to  this  Tribunal;  we  do  not  seek  to  disturb 
or  embarrass  the  Tribunal;  if  there  be  any  real  dispute  of  that  kind, 
we  are  quite  willing  to  leave  it  entirely  an  open  question. 

The  President. — That  question  will  perhaps  be  rather  raised  by  you 
Mr.  Phelps  than  by  the  other  side. 

Mr.  Phelps. — It  has  been  raised  in  our  argument.  We  do  not  care 
to  discuss  it  if  the  Counsel  on  the  other  side  do  not.  It  is  a  fact  they 
may  or  may  not  ask  the  Tribunal  to  decide.  If  they  do,  we  dispute  it. 
If  they  do  not  we  have  nothing  to  say. 

Sir  Charles  Russell. — I  am  obliged  to  my  learned  friend  for  his 
interposition,  because  I  think  it  throws  some  light  upon  the  matter. 
The  finding  that  the  vessels,  the  names  of  which  appear  in  the  case, 
have  been  seized  and  seized  while  exercising  a  legal  right  would  not 
conclude  the  liability  of  the  United  States  to  pay  if,  for  instance,  it 
turned  out  that  some  of  those  vessels  were  owned  by  citizens  of  the 
United  States  and  subject  to  the  laws  of  the  United  States. 

Lord  Hannen. — Would  not  that  be  one  of  the  facts  which  we  might 
be  properly  called  upon  to  determine? 

Sir  Charles  Eussell. — Undoubtedly,  my  Lord;  I  have  said  so;  it 
might  be;  but  it  is  a  fact  that  as  far  as  I  know  at  present — I  have  not 
referred  to  Mr.  Tupper,  the  Canadian  Agent,  to  have  his  view  in  the 
matter — but  so  far  I  have  no  reason  to  suppose  that  that  is  a  matter 
that  we  should  care  to  press  this  Tribunal  to  embarrass  itself  with  at 
all;  but  I  shall  answer  that  question  at  a  later  stage.  For  the  present, 
I  am  content  to  say  that  the  questions  of  fact  which  I  submit  the  Tri- 
bunal ought  to  find  are  these — the  fact  of  the  seizures,  which  is  not  dis- 
puted: the  fact  that  those  seizures  were  made  with  the  authority  of  the 
United  States  Government:,  and  the  fact  that  the  vessels  so  seized  were 
exercising  a  right  upon  the  high  seas:  and  finally,  the  fact,  in  any 
form  in  which  it  is  desired  to  be  couched — I  care  not  what — that  there 
was  no  warrant  in  law  on  the  part  of  the  Xrnited  States  for  those 
seizures.  I  beg  to  say  that  the  view  which  I  am  now  presenting 
777  is  the  view  presented  in  the  passage  from  the  United  States  Argu- 
ment to  which  I  have  already  drawn  your  attention,  and  which 
is  also  in  the  United  States  Counter  Case. 

Lord  Hannen. — Does  not  your  contention  amount  to  this,  that  the 
question  of  the  liability  referred  to  in  the  8th  Article  means  the  ques- 
tion of  the  amount  of  liability? 

Sir  Charles  Russell. — Well,  that  is  one  view,  but  I  confess  I  think 
the  word  is  more  general.  I  confess  the  word  "liability"  is  not  nar- 
rowed, I  must  say,  to  the  question  of  amount  merely.  I  think  the  word 
"  liability n  has  a  wider  significance. 

Lord  Hannen. — Would  not  your  contention  limit  it  to  that  sense f 
You  say  we  are  confined  to  whether  it  was  done  wrongfully. 
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Sir  Charles  Russell. — Certainly,  the  fact  yon  are  required  to  find 
must  carry  with  it  the  consequence  that  the  seizures  were  wrongful. 

Mr.  Justice  Harlan. — Is  it  the  fact  that  they  did  or  did  not  do  it  in 
violation  of  the  law? — is  that  a  fact! 

Sir  Charles  Russell. — I  think  it  is. 

The  President. — Well,  I  think  we  will  let  you  argue  your  point; 
but  this  Tribunal  must  reserve  for  further  consideration  whether  they 
will  or  not  take  it  as  a  fact. 

Sir  Charles  Russell. — I  will  also  respectfully  reserve  to  myself 
the  right  of  supporting  my  views,  because,  knowing  what  was  to  be 
found  in  the  Counter- Case  of  the  United  States,  I  really  did  not  antici- 
pate that  there  would  be  any  difference  between  us  on  this  point.  It  is 
the  first  time  that  it  has  been  suggested  to  me. 

Now  I  want  to  call  attention  to  page  133  of  the  Counter-Case  in  this 
connection.  I  merely  refer  to  it  to  show  that  they  discuss  the  questions 
referred  to  by  my  learned  friend,  Mr.  Phelps,  suggesting  that  some  of 
these  vessels  are  not  British-owned  vessels,  and  they  take  the  point 
which  my  learned  friend  Mr.  Coudert  reiterated  the  other  day,  that  no 
damages  can  be  awarded  for  prospective  profits,  on  the  ground  that 
they  were  too  remote.  My  learned  friends  made  the  argument  under  a 
misapprehension,  I  think,  of  the  Geneva  decision;  and  then  upon  page 
134  they  insist  that  the  damages  claimed  are  excessive ;  and  then  comes 
the  final  passage,  to  which  I  especially  desire  to  call  attention. 

• 

The  United  States  do  not  deem  it  necessary  to  state  in  detail  wherein  the  valua- 
tions and  damages  claimed  are  excessive  and  exaggerated,  or  submit  proofs  in  relation 
thereto,  further  than  by  the  analysis  of  said  claims  found  in  the  Appendix  to  this 
their  Counter  Case,  at  page  339,  for  the  reason — 

Now  this  is  their  reason.— 

That  the  "questions  of  fact  involved  in  the  claim  "  of  either  of  the  parties  to  the 
Treaty  against  the  other,  to  be  submitted  to  the  Tribunal  of  Arbitration  under  the 

Erovisious  of  Article  VIII,  should,  as  this  Article  is  understood  by  the  United  States, 
ave  relation  only  to  such  facts  as  tend  to  fix  the  liability  of  one  party  to  the  other, 
and  do  not  include  facts  which  relate  to  the  amounts  of  such  claims. 

Mr.  Phelps. — Certainly. 

Sir  Charles  Russell. — Showing  that  the  United  States  took 
778      the  view  that  Lord  Hannen  has  been  good  enough  to  express  as 
to  what  was  the  limitation  of  this  matter. 

The  President. — If  it  is  more  convenient  for  you  to  proceed  with 
your  argument,  it  is  understood  that  the  Tribunal  reserves  for  further 
consideration  the  question  which  has  been  mooted. 

Lord  Hannen. — If  I  may  put  this  question  to  you,  Mr.  Phelps;  it 
would  assist  my  understanding,  at  least,  of  the  point  in  difference 
between  you,  if  you  could  with  propriety  answer  this  question:  Do  you 
consider  that  we  finding  the  facts,  the  United  States  would  in  the  future 
negotiations  which  would  take  place  as  to  liability  be  bound  by  our 
decision  of  principle  upon  the  first  four  questions,  or  would  it  still  be 
open  to  them  to  say,  upon  the  facts  found,  we  still  maintain  that  we  are 
not  liable  to  pay  damages  for  auy  seizuret 

Mr.  Phelps. — That  is  a  question,  my  Lord,  that  I  am  not  prepared 
at  this  moment,  to  express  an  opinion  upon. 

Lord  Hannen. — Yery  well,  perhaps  you  will  consider  it. 

Mr.  Phelps. — I  may  say  that  our  view  of  article  VIII  has  been  sim- 
ply this:  that  any  facts  which  either  party  requested  the  Tribunal  to 
find  and  establish  by  proof,  bearing  upon  the  question  of  claim  for  these 
seizures,  would  be  passed  upon  and  found  as  might  be  right  by  the 
Tribunal;  and  thus  the  whole  subject  of  the  liability  of  the  Government 

B  s,  PT  XIII 4 
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of  the  United  States  or  of  Great  Britain  to  pay  any  amount,  whether 
found  by  the  Tribunal  or  not,  in  respect  of  those  facts,  wonld  be  left  an 
open  question.  The  material  facts  as  to  the  seizure  of  these  vessels 
would  seem  to  me  to  be  these:  What  vessels  were  seized!  Did  they 
belong  to  British  subjects?  Where  were  they  seized?  Was  any  claim 
made  as  a  ground  for  seizure,  except  that  they  were  engaged  in  the 
taking  of  seals?  Such  facts  as  that,  from  which,  when  found,  might  be 
deduced  well  enough  the  answer  to  the  question  whether  upon  those 
facts  the  United  States  ought  to  pay  or  not. 

Lord  Hannen. — Well,  that  is  the  whole  question  over  again,  and  all 
this  Arbitration  would  go  for  nothing. 

Mr.  Phelps. — Not  necessarily. 

Mr.  Justice  Harlan. — Suppose  this  Tribunal  should  decide  under 
the  points  in  Article  VI,  that  the  United  States  had  or  had  not  any 
right  of  property  in  the  seals,  and  had  or  had  not  a  right  to  protect  them 
on  the  high  seas,  you  would  consider  the  United  States  bound  by  that 
ruling  when  the  two  nations,  if  the  occasion  arose,  got  together  in 
negotiations  on  the  question  of  damages. 

Mr.  Phelps. — I  should,  Sir,  if  you  put  that  question  to  me  at  this 
time. 

Mr.  Justice  Harlan. — That  is  what  I  understand  Lord  Hanneu's 
question  to  embrace. 

Mr.  Phelps. — If  that  is  the  purport  of  the  enquiry,  Yes.  I  do  not 
suppose  for  instance  that  if  this  Tribunal  should  decide  that  the  United 
States  had  no  right  of  property,  and  no  right  of  protection,  and  that 
under  the  circumstances  vessels  were  seized  belonging  to  British 
779  subjects,  I  do  not  understand  that  it  would  be  open  to  the  United 
States  after  that  to  insist  that  there  was  a  right  of  seizure,  and 
a  right  of  protection,  in  the  face  of  the  decision  of  the  Tribunal. 

Lord  Hannen. — 1  am  bound  to  say  that,  assuming  that  that  may  be 
taken  as  authoritative,  it  would  meet  my  question. 

The  President. — And  in  that  case  the  liability  spoken  of  in  Article 
VIII  would  merely  refer  to  the  question  of  indemnity,  and  then  there 
would  be  no  disagreement. 

Mr.  Phelps. — That  question,  as  it  seems  to  me,  which  was  put  by 
his  Lordship  refers  rather  to  the  inference  that  the  United  States  Gov- 
ernment would  feel  itself  bound  to  draw  in  respect  of  the  seizure  from 
the  decision  of  the  points  of  law  in  respect  to  the  other  branches  of  the 
case. 

Lord  Hannen. — Yes..  The  object  of  my  enquiry  would  be  completely 
met  if  it  can  be  taken  as  authoritative.  We  will  assume  for  a  momeut 
that  the  finding  would  be  no  property.  If  that  can  be  tacked  on  to 
the  finding  of  facts  as  to  the  seizure,  then  that  would  meet  that  which 
Sir  Charles  has  been  asking  for,  a  finding  that  it  was  an  illegal  seizure; 
and,  if  so,  I  presume  that  would  satisfy  his  requirement,  as  undoubtedly 
it  would  meet  the  view  which  I  intended  to  indicate  in  the  question  I 
put  to  you. 

Mr.  Phelps. — Your  Lordship  will  6ee  that  if  you  ask  the  opinion  of 
the  Counsel  of  the  United  States  what  would  be  the  just  and  right 
course  for  the  United  States  Government  to  pursue  in  the  future  nego- 
tiations if  such  were  the  finding  of  the  Tribunal,  our  answer  might  be 
one  way.  If  you  ask  us  if  we  are  authorised  here  to  bind  the  United 
States  to  any  conclusion  in  future  negotiations,  we  must  answer  that  we 
have  no  such  authority  and  have  no  right  to  make  a  declaration  that 
would  bind  them. 

Lord  Hannen. — That  is  why  I  put  in  the  word  "  authoritative  "• 
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* 

Mr.  Phelps. — We  are  not  authorized  to  make  any  such  statement,  or 
to  give  any  such  assurance.  I  am  free  to  say,  and  1  believe  that  to  be 
the  view  of  my  associates,  that  after  a  finding  by  the  Tribunal  upon  the 
five  questions  involved,  it  would  not  seem  to  me  becoming  on  the  part 
of  the  United  States,  who  have  agreed  to  abide  by  this  award,  to  contra- 
dict the  award  when  the  question  of  its  propriety  arose  upon  this  subor- 
dinate matter  of  seizure;  but  it  must  be  a  question  for  those  who  control 
the  diplomatic  relations  of  our  Government,  and  is  not  a  question  that 
we  are  authorised  in  reference  to. 

The  President. — That  is  all  very  well  Mr.  Phelps;  but  we  have  here 
the  United  States  before  us  in  the  persons  of  their  Agent  and  Counsel, 
and  we  have  the  right  to  ask  them  what  is  the  authoritative  and  official 
interpretation  put  by  the  United  States  upon  one  word  used  in  an  article 
of  a  Treaty  which  limits  our  powers.  We  have  the  right  to  ask  you 
what  is  the  interpretation  put  by  the  United  States  upon  those  words 

"question  of  liability "t 
780  Mr.  Phelps. — That  question  the  Tribunal  is  quite  entitled  to 
put,  and  that  question  we  are  quite  ready  to  answer.  We  have 
endeavoured  to  answer  it; — that  in  the  discussion  of  questions  under 
article  VIII  the  Tribunal  is  invested  with  no  authority  whatever  except 
to  find  the  facts,  leaviug  the  legal  consequences  of  those  facts,  so  far  as 
these  seizures  are  concerned  for  future  consideration. 

Then  if  the  Tribunal  goes  further,  and  asks  me  what  that  future  con- 
sideration on  the  part  of  the  United  States  Government  would  be,  I 
reply  in  the  first  plafte  that  I  have  no  doubt  that  it  ought  to  regard  the 
decision  of  the  Tribunal  as  conclusive  upon  the  questions  arising  under 
this  Treaty,  but  that  I  am  not  authorized  to  go  beyond  this  arbitration 
and  the  power  with  which  the  Tribunal  is  invested  under  this  article,  and 
give  an  authoritative  assurance  as  to  what  those  in  charge  of  the  United 
States  Government  when  that  time  comes  may  do.  The  distinction  may 
be  a  refined  one,  but  it  is  one  that  we  feel  compelled  to  make.  * 

The  President. — We  understand  that  very  well.  We  merely  wanted 
to  know  what  was  your  interpretation  of  these  words  "  questions  of 
liability ".    We  know  the  interpretation  of  the  English  Government. 

Mr.  Phelps. — Our  interpretation  of  that  is,  as  I  have  said,  that  article 
VIII  simply  provides  for  the  finding  of  such  facts — material  facts  of 
course — as  either  party  may  desire  to  have  found  and  may  offer  suffi- 
cient evidence  in  support  of.  What  consequences  shall  come  from  that 
finding  is  a  point  that  it  seems  to  us  is  not  submitted  to  this  Tribunal. 
It  will  be  for  the  after  consideration  of  the  Government.  But  I  should 
not  seriously  doubt,  when  you  ask  my  opinion,  when  those  points  come 
to  be  considered  hereafter  by  the  United  States  Government,  that  the 
decision  of  the  Tribunal  upon -the  first  five  questions  will  be  respected 
there  as  elsewhere. 

The  President. — I  think  there  is  no  objection  to  Sir  Charles  argu- 
ing the  question  of  fact,  as  he  understands  it.  The  court  will  consider 
whether  it  is  one  of  those  facts  which  we  have  to  decide  upon. 

Mr.  Phelps. — General  Foster  has  put  in  my  hands  a  paragraph  in  one 
of  the  letters  of  Sir  Julian  Pauncefote  to  Mr.  Wharton  in  the  course  of 
the  negotiation,  dated  August  26, 1891,  while  they  were  discussing  this 
eighth  clause.  It  is  on  page  330  of  the  first  volume  of  the  Appendix  to 
the  United  States  Gase. 

He  says : 

My  Government  are  unable  to  accept  the  form  of  clause  proposed  by  the  President 

because  it  appears  to  them,  taken  in  connection  with  your  note  of  the  23d  ultimo,  to 

'imply  an  admission  on  their  part  of  a  doctrine  respecting  the  liability  of  Govern- 
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mento  for  the  acts  of  their  nationals  or  other  persons  sailing  under  their  flag  on 
the  high  seas  which  is  not  warranted  by  international  law  and  to  whioh  they  cannot 
subscribe. 

I  need  hardly  say  that  the  discussion  of  snch  a  point  (which,  after  all,  may  never 
arise)  must  prolong  the  negotiations  indefinitely.  Moreover,  it  seems  premature  to 
enter  into  such  a  discussion  before  the  other  questions  to  be  submitted  to  the  Arbitra- 
tors have  been  determined  and  all  the  facts  on  which  any  liability  can  arise  have  been 
ascertained. 

781  I  will  read  a  little  farther  down,  with  the  permission  of  the 
Court.    Sir  Julian's  suggestion  of  the  form  of  this  article  shows 

what  was  in  the  mind  of  the  British  Government.  On  the  same  page 
and  further  down  in  the  same  letter  he  proposes  this  clause: 

Either  of  the  two  Governments  may  submit  to  the  Arbitrators  any  question  of  fact 
which  it  may  wish  to  put  before  them  in  reference  to  the  claims  for  compensation 
which  it  believes  itself  or  its  nationals  to  possess  against  the  other. 

The  question  whether  or  not,  and  to  what  extent,  those  facts,  as  determined  by  the 
Arbitrators  and  taken  in  connection  with  their  decision  upon  the  other  questions  sub- 
mitted to  them,  render  such  claims  valid  according  to  the  principles  of  international 
law  shall  be  a  matter  of  subsequent  negotiations,  and  may,  if  the  two  powers  agree, 
be  referred,  in  whole  or  in  part,  to  the  Arbitrators. 

Sir  Julian  says :  "  I  do  not  propose  the  above  wording  as  definite ;  it  should  be  open 
to  amendment  on  either  side;  but  if  after  submitting   ,  etc. 

The  remainder  is  not  material. 

That  shows  that  the  idea  of  the  British  Government  as  expressed  by 
Sir  Julian  Pauncefote  then  was  precisely  what  I  have  endeavoured  to 
state  as  our  idea  now,  and  I  think  there  is  nothing  in  the  correspond- 
ence that  will  show  that  that  idea  was  changecNor  that  the  language 
of  the  Treaty  was  modified  so  as  to  prevent  any  different  meaning  from 
what  was  there  expressed.  That  is  to  say,  that  so  far  as  the  seizures 
are  concerned  the  arbitrators  simply  find  the  facts,  leaving  the  whole 
subject  then  for  future  negotiation;  and  therefore,  charged  as  we  are, 
authorized  as  we  are,  only  with  the  representation  of  the  Government 
before  Jh  is  Tribunal  upon  the  points  submitted  by  the  Treaty,  we  are 
not  authorized  without  communicating  with  our  Government  to  go  any 
further  than  that  by  giving  an  assurance  about  further  negotiations. 
At  the  same  time,  as  I  have  said,  I  should  not  hesitate  to  express  my 
opinion  as  to  what  the  result  of  the  finding  would  probably  be  on  the 
action  of  those  who  represent  our  Government. 

Lord  Hannen. — You  will  observe,  Mr.  Phelps,  that  Sir  Julian  Paunce- 
fote uses  an  expression  the  equivalent  of  one  which  I  have  used.  He 
says:  "Findings  of  fact  are  to  be  taken  in  connection  with  the  determi- 
nation of  the  Tribunal  upon  questions  of  principle  ".  I  used  the  expres- 
sion :  If  they  were  to  be  one  tacked  on  to  the  other  that  would  be  suffi- 
cient, supposing  it  were  au  authoritative  statement. 

Mr.  Phelps. — That  expression,  however,  your  Lordship,  is  just  the 
one  which  was  left  out  of  that  article  when  it  was  put  into  the  treaty. 

Senator  Morgan. — Sir  Charles,  before  you  proceed  I  would  like  to 
say  this :  The  President  of  the  United  States  can  pledge  his  Government 
diplomatically  to  entertain  or  enter  into  a  future  negotiation.  I  have  no 
doubt  of  that ;  but  neither  the  Presideu  t  nor  any  of  his  agents  can  pledge 
the  Government  to  any  particular  result  of  a  future  negotiation,  for  the 
reason  that  another  body  has  to  come  in  and,  by  a  two-thirds  vote, 
ratify  and  confirm  any  negotiation  before  it  can  become  any  part  of 
the  supreme  law.  Therefore  the  counsel  here,  though  they  might  be 
expressly  authorized  by  the  President  to  make  pledges  to  this 

782  Tribunal,  could  not  possibly  commit  the  American  Government, 
under  its  Constitution,  by  agreeing  that  a  pledge  should  be  exe- 
cuted in  the  form  which  they  might  state.    It  is  a  peculiarity  of  our 
Government  that  prevents  that  result. 
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Sir  Charles  Russell. — I  am  quite  aware  that  according  to  the  Con- 
stitution of  the  United  States  the  Executive  Government  could  not  enter 
into  a  Treaty  without  the  authority  and  sanction  of  the  Senate. 

But,  Mr.  President,  I  think  we  are  indebted  to  Mr.  Phelps  for  his 
interposition  and  for  his  citation  from  this  letter  of  Sir  Julian  Paunce- 
fote,  because  it  explains  the  meaning  of  the  word  u liability"  as  it  is 
used  in  that  paragraph,  and  it  will  be  found  to  have  no  relation  what- 
ever, for  the  reason  I  will  give  you  in  a  moment,  to  the  question  of  the 
liability  of  the  United^  States,  if  in  poiut  of  fact  the  seizures  were 
unauthorized. 

You  will  observe  that  article  VIII  deals  with  claims  which  may  be 
made,  either  on  the  part  of  the  United  States  or  its  citizens,  or  on  the 
part  of  Great  Britain  and  its  citizens.  You  will  observe  the  distinction 
at  once  between  the  two  sets  of  claims.  Once  it  is  clear  that  the  acts 
which  are  complained  of  are  done  with  the  authority  of  the  Executive 
of  the  United  States,  it  becomes  the  direct  act  of  the  United  States: 
there  can  be  no  question  of  the  liability  of  the  Government  for  those  acts, 
if  the  acts  themselves  cannot  be  justified;  but,  per  contra,  the  United 
States  were  suggesting  that  they  on  behalf  of  themselves  and  their 
citizens  might  make  claims  against  the  British  Government  in  respect 
of  acts  done  by  individual  merchant  vessels  belonging  to  subjects  of 
Great  Britain — not  public  vessels  belonging  to  the  Executive,  and  not 
in  any  way  authorized  by  the  Executive.  The  question  raised  therefore 
was  whether  or  not  the  British  Government  would  be  liable  for  the  acts 
of  private  citizens  in  the  pursuit  of  pelagic  sealing.  Sir  Julian  Paunce- 
fotesays: 

We  cannot  admit  as  a  principle  of  international  law  that  a  Government  is  respon- 
sible for  what  is  done  by  a  merchant  ship  that  is  bearing  its  flag,  unless  that  Govern- 
ment has  done  something  to  adopt  its  act  or  taken  the  responsibility  upon  itself. 

Therefore  he  says,  quoad  the  claim  for  damages  against  the  Govern- 
ment of  Great  Britain  I  am  not  prepared  to  admit  that,  even  if  it  were 
found  that  the  merchant  vessel  had  done  something  to  the  interest  of 
the  United  States  or  its  citizens,  which  was  without  warrant  of  law,  I 
am  not  prepared  to  admit  as  a  principle  of  international  law  that  my 
Government  is  ipso  facto  liable.  That  is  a  perfectly  intelligible  distinc- 
tion; but  it  has  no  relation,  no  bearing,  upon  the  other  branch  of  liabil- 
ity, namely,  the  liability  of  the  United  States  for  the  acts  done  under 
the  direct  authority  of  its  executive  power.  I  think  the  distinction  is 
now  apparent;  and  I  confess  upon  reflection  that  I  think  that  Lord 
Hannen  was  right  in  saying  that  as  regards  the  word  "  liability w,  so  far 
as  it  concerns  claims  of  Great  Britain,  it  can  not  in  this  connection  mean 
anything  except  the  amount  of  liability. 

Lord  Hannen. — I  did  not  intend  to  express  a  definite  opinion. 

Sir  Charles  Russell. — No,  no,  my  Lord ;  I  so  understood. 
783  In  truth  when  one  comes  to  look  carefully  at  the  matter,  and  my 
friends  are  very  candid,  and  I  am  sure  will  approach  it  in  a  can- 
did spirit,  how  does  the  matter  in  fact  stand!  They  have,  a  priori,  in 
setting  out  the  questions  in  article  V,  set  out  the  grounds  upon  which 
they  justify  what  they  did.  u  We  did  what  we  did  because  we  had  rights 
under  our  title  from  Russia  to  do  it — We  did  what  we  did  by  reason  of 
our  own  inherent  rights  as  owners  of  territory,  and  as  owners  of  certain 
alleged  rights  incident  to  territory P 

That  is  their  justification  for  the  seizures,  and  if  that  justification 
fails,  my  learned  friends  must  candidly  admit  that  there  is  no  other 
justification.  I  do  not  care  the  least  about  the  form  of  the  thing.  I 
want  to  get  at  the  substance.    And  if  it  is  clear  to  the  mind  of  the  Tri- 
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bunal  that  the  two  questions  bang  together,  in  the  sense  that  if  the 
questions  of  right  are  decided  adversely  to  the  United  States,  then 
there  can  be  no  justification  for  the  seizures  and  there  must  be  conse- 
quent liability  for  the  seizures,  I  care  not  in  what  form  of  mere  words 
that  result  is  arrived  at. 

But  let  me  finally  say  that  this  matter  really  is  concluded  from  the 
point  of  view  of  the  United  States  by  what  they  themselves  have  said. 
What  is  the  meaning  of  what  Mr.  Foster  says  in  his  very  carefully  pre- 
pared Counter- Case  on  behalf  of  the  United  States!  He  can  only 
mean  one  thing  when  he  says  at  the  bottom  of  page  134: 

The  United  States  do  not  deem  it  necessary  to  state  in  detail  wherein  the  valua- 
tions and  damages  claimed  are  excessive  and  exaggerated,  or  submit  proofs  in  relation 
thereto,  further  than  by  the  analysis  of  said  claims  found  in  the  Appendix . . .  for  the 
reason  that  the  "questions  of  fact  involved  in  the  claim"  of  either  of  the  parties  to 
the  Treaty  against  the  other,  to  be  submitted  to  the  Tribunal  of  Arbitration  under 
the  provisions  of  Article  VIII,  should  as  this  article  is  understood  by  the  United 
States,  have  relation  only  to  such  facts  as  tend  to  fix  the  liability  of  one  party  to  the 
other,  and  do  not  include  facts  which  only  relate  to  the  amounts  of  such  claims. 

Mr.  Justice  Harlan. — Do  yon  understand  that  to  be  an  admission 
that  we  are  to  find  not  only  such  facts,  but  also  on  the  question  of  legal 
responsibility  arising  out  of  those  facts f 

Sir  Charles  Russell. — These  are  largely  mixed  questions  of  fact 
and  law.  I  think  the  true  meaning — as  the  Judge  is  good  enough  to 
ask  me  the  question,  and  I  think  he  is  entitled  to  a  direct  answer — 
I  think  the  true  meaning  of  Article  VIII  is  simply  this:  That  this  Tri- 
bunal is  not  to  have  authority  to  award  judgment  in  damages  against 
the  United  States;  that  it  is  not  to  have  authority  to  order  the  United 
States  to  pay  any  sum,  much  less  to  fix  any  sum ;  but  that  it  has  the 
authority  and  obligation  to  find  the  facts,  whether  they  are  partly  law 
or  partly  fact.  Let  me  point  out  that  it  is  quite  a  mistake  to  suppose 
that  this  international  Tribunal  in  affirming  propositions  of  law  is  affirm- 
ing propositions  of  law  in  the  same  sense  in  which  a  municipal  Tribunal 
would  affirm  them.  Foreign  law  is  a  question  of  fact.  If  Mr.  Justice 
Harlan,  sitting  in  his  Supreme  Court  in  Washington  had  to  determine 
a  question  of  English  law,  he  would  have  to  determine  that,  not 
784  as  a  question  of  law,  but  as  a  question  of  fact.  So  as  regards 
any  other  law  which  is  foreign  to  the  Tribunal  before  which  it 
comes  in  question;  and  as  regards  our  view  of  this  matter  it  will  be 
found  that  municipal  law  has  a  very  important  part  to  play  in  the 
consideration  of  this  question. 

Mr.  Justice  Harlan. — May  I  ask  you  again,  that  I  may  get  your 
exact  idea — Suppose  in  reference  to  a  particular  vessel  we  should  find 
that  it  was  seized  at  a  particular  time  and  at  a  particular  place,  having 
previously  found,  let  me  assume  for  the  purposes  of  the  question,  that 
the  United  States  has  no  property  in  the  seals  and  no  right  of  protec- 
tion. Do  you  insist  that  we  should  further  find  as  a  fact  in  the  case 
that  the  seizures  were  wrong! 

Sir  Charles  Russell. — If  no  other  justification  was  shown  I  should 
say,  Yes. 

Mr,  Justice  Harlan. — What  then  is  left  for  future  negotiation t 

Sir  Charles  Russell. — The  question  of  amount. 

Mr.  Justice  Harlan. — Only  of  amount! 

Sir  Charles  Russell. — The  question  of  amount,  and  a  little  more 
than  amount:  a  question  of  amount,  speaking  of  the  matter  in  gross; 
a  question  of  liability  as  regards  items  of  that  amount,  as  for  instance 
the  question  of  whether  the  claimants  put  forward  are  entitled  to  claim — 
whether  they  are  United  States  citizens.  Again,  the  question  of  the 
principle  upon  which  the  claim  is  to  be  assessed,  the  question  raised 
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by  my  friend  Mr.  Coudert  as  to  prospective  loss  from  the  non-employment 
of  the  vessels,  and  questions  of  that  kind — every  question  short  of  the 
affirmation  of  a  judgment  to  pay  is  what  the  Tribunal  is  called  upon 
as  against  the  United  States  to  affirm  under  Article  VIII.  That  is  my 
contention. 

Mr.  Gram. — Will  you  allow  me  to  ask  you  a  question.  Was  the  inser- 
tion of  this  final  sentence  which  commences  with  the  words,  "The  ques- 
tion of  liability  of  the  Government",  etc.,  due  to  the  observations  of 
Sir  Julian  Pauncefote  in  his  note  cited  at  page  330 f 

Sir  Charles  Russell. — My  impression  is,  sir,  as  far  as  I  can  form 
a  judgment,  that  it  probably  was  in  consequence  of  that  statement  of 
Sir  Julian  Pauncefote;  and  I  have  endeavored  to  explain  how  in  con- 
nection with  the  claim  against  Great  Britain  that  word  would  be  very 
properly  used. 

The  President. — So  that  we  would  have  to  find  on  no  question  of 
fact  except  as  to  the  amount  of  the  liability! 

Sir  Charles  Russell. — Practically,  in  my  judgment,  it  comes  to 
that. 

The  President. — And  that  is  the  way  in  which  you  ask  us  to  construe 
the  article. 

Sir  Charles  Russell. — I  am  not  calling  upon  you  to  say  that  in 
express  terms;  but  I  say  that  it  practically  comes  to  that. 

The  President. — And  that  is  the  same  interpretation  you  put  upon 
the  passage  you  just  read  from  the  United  States  Counter  Case! 
785  Sir  Charles  Russell. — Certainly.  I  think  there  is  no  other 
interpretation  that  can  be  put  upon  it.  1  will  endeavor  to  formu- 
late in  precise  language,  and  put  in  writing,  so  that  they  may  be  quite 
under  the  eye  and  clearly  within  the  cognizance  of  the  Tribunal,  the 
findings  that  we  should  ask  you  to  make.  I  should  have  thought  that 
my  learned  friends  and  myself, — if  they  had  authority  corresponding  to 
the  authority  that  I  as  a  law  officer  of  the  Crown  have  a  right  to  exer- 
cise— I  should  have  thought  that  we  could  together  have  determined 
that  as  regards  these  questions  of  whether  the  ships  were  American 
ships,  the  circumstances  under  which  they  were  seized,  the  places,  etc., 
they  are  matters  with  which  this  Tribunal  ought  not  to  be  troubled. 
We  are  asking  this  Tribunal  to  affirm  great  principles,  not  to  go  into 
these  details;  and  1  should  have  hoped  that  before  this  discussion  has 
closed,  communication  will  have  been  made,  if  necessary,  with  the 
executive  of  the  United  States,  in  order  that  this  matter  may  be 
removed  from  the  area  of  controversy.  There  ought  to  be  no  real 
dispute  between  us  on  this  matter. 

Senator  Morgan. — The  Executive  cannot  remove  it. 

Sir  Charles  Russell. — I  do  not,  with  great  deference,  think  that 
it  is  a  question  with  which  the  intervention  of  the  Senate  would  be 
called  for. 

Senator  Morgan. — The  Senate  would  have  to  affirm  any  new  nego- 
tiation. 

Sir  Charles  Russell. — No,  it  is  a  question  of  executive  action 
under  an  existing  Treaty. 

Mr.  Phelps. — We  shall  be  very  willing  to  confer  with  our  learned 
friends  in  regard  to  any  questions  of  fact  upon  which  we  can  agree,  in 
respect  to  these  matters.  Undoubtedly  many  questions  of  fact  that 
they  may  desire  to  have  found  we  can  agree  upon ;  and  if  we  can,  we 
shall  be  glad  to  save  them  and  the  Tribunal  any  further  trouble. 

Mr.  Justice  Harlan. — Still,  we  have  upon  us  the  responsibility  to 
make  a  finding  as  to  those  facts. 

Mr.  Phelps— Certainly.     . 
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The  President. — And  upon  those  facts  which  shall  be  submitted 
to  us. 

Mr.  Phelps. — But  upon  another  class  of  facts  we  are  not  likely  to 
agree. 

Senator  Morgan. — I  will  say  for  myself  that  I  do  not  feel  at  liberty 
to  make  a  finding  upon  any  state  of  facts  that  has  not  been  regularly 
submitted  to  this  Tribunal  under  that  Treaty.  It  says  "Questions 
shall  be  submitted".  That  means  that  they  shall  be  submitted  in 
proper  form  and  at  the  proper  time. 

Mr.  Phelps. — I  quite  agree  that  the  finding  must  be  by  the  Tribunal. 
What  I  meant  to  say  was  that  I  am  prepared  to  say  to  the  Tribunal 
that  we  have  nothing  in  opposition  to  certain  facts  which  we  are  not 
prepared  to  dispute. 

The  Tribunal  here  adjourned  for  a  short  while. 

Sir  Charles  Russell. — I  will  not  pursue  the  discussion  upon 
786  the  construction  of  article  VIII  at  this  moment,  but  will  content 
myself  with  saying  in  relation  to  it  that  we  think  it  will  assist 
the  Tribunal  if  we  formulate  in  a  written  paper  the  findings  which, 
according  to  our  construction  of  the  Treaty,  are  findings  within  the 
meaning  of  article  VIII,  and  which  the  Tribunal  should  be  called  upon 
to  affirm.  I  will  take  the  opportunity  of  saying  that  these  statements 
of  fact  shall  be  submitted  to  my  learned  friend  on  the  other  side,  so 
that  when  he  comes  to  reply  we  may  have  his  expression,  probably  of 
assent,  or  it  may  be  in  part  of  criticism,  of  those  statements. 

I  now  proceed  to  the  consideration  of  the  facts  relating  to  the  sei- 
zures themselves^  and  it  will  be  convenient  if  I  state 
«SSr£*U  °f  tbe  briefly  to  the  Tribunal  the  order  of  argument  that  I  intend 

to  pursue.  I  intend  to  bring  before  the  Tribunal,  without 
any  colour,  the  facts  of  the  seizures  and  the  circumstances  which  fol- 
lowed them  in  the  order  of  events.  1  shall  not  feel  called  upon  to  make 
much  comment  in  relation  to  them.  I  shall  then  proceed  to  call  the 
attention  of  the  Tribunal  to  the  diplomatic  correspondence,  beginning 
with  the  protests  always  persevered  in  by  the  British  Government,  fol- 
lowing the  seizures  when  they  occurred,  and  examining  the  grounds 
which  were  put  forward  by  the  United  States  in  supposed  justification 
of  those  seizures.  I  shall  then  examine,  for  an  important  purpose,  the 
legislation  of  the  United  States  which  became  the  basis  of  the  judicial 
proceedings  in  the  Courts  in  which  confiscation  of  the  seized  vessels 
was  sought;  and  lastly  I  shall  examine  the  judgments  of  the  judges 
who  determined  the  confiscations. 

My  objects  in  doing  this  are  to  establish,  first,  that  those  seizures 
were  unwarranted  in  point  of  law;  to  establish,  next,  that  the  executive 
action  of  the  United  States  was  based,  and  based  solely,  upon  their 
municipal  legislation,  and  upon  the  ground  that  the  seizures  took  place 
where  there  was  territorial  dominion  of  the  United  States  justifying 
the  application  of  their  municipal  legislation  to  that  locality:  and  that 
nowhere  is  there  to  be  found  any  suggestion  of  the  contention  now  put 
forward,  that  those  proceedings  were  really  justifiable  not  under  the 
municipal  legislation  at  all,  but  were  justifiable  and  can  be  defended 
upon  the  ground  that  it  was  merely  an  invocation  of  the  inherent  right 
to  protection  which  every  State  has  the  right  to  invoke  for  the  protec- 
tion of  its  property.  Next,  and  particularly  in  connection  with  the 
proposition  last  mentioned,  I  propose  to  show,  that  this  legislation  can- 
not be  treated  as  being  in  the  nature  of  executive  protective  regulations, 
because  it  is  legislation  which  is  expressly  confined,  and  has  been 
judicially  held  to  be  confined,  to  a  definite  and  defined  area,  namely  the 
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eastern  part  of  Behring  Sea;  and  that  that  consideration  makes  it 
impossible  to  treat  that  legislation  as  a  protective  executive  act,  because 
the  right  of  protection,  if  it  is  a  right,  of  defence  of  possession,  of  pro- 
tection of  property,  is  a  right  which  follows  that  property  wherever  it 
is,  and  cannot  be  defined  or  controlled  within  defined  limits.    It 

787  will  be  found  later,  if  it  should  seem  to  the  Tribunal  that  in  this 
connection  I  am  somewhat  elaborating  the  point,  that  this  will 

have  a  most  important  bearing  upon  the  area  of  the  dispute  between 
the  United  States  and  Great  Britain  referred  to  this  Tribunal;  and  a 
most  important  bearing  also  upon  what  is  the  limit  and  extent  of  the 
jurisdiction  of  this  Tribunal  both  as  to  questions  of  alleged  right  and 
as  to  questions  of  regulations. 

With  that  statement  I  proceed  to  the  facts.  I  have  in  preparing  my 
notes  for  this  purpose  endeavored  to  see  to  which  of  the  many  printed 
documents  I  could  refer  with  the  least  inconvenience  to  the  Tribunal; 
and  I  find  that  with  hardly  an  exception  all  the  documents  to  which  I 
shall  have  to  refer  are  to  be  found  in  the  large  volume,  Volume  III  of 
the  Appendix  to  the  Case  of  Great  Britain. 

It  will  be  found  that  very  frequent  references  will  not  be  required  to 
the  text,  because  I  intend  to  state  the  facts  in  a  narrative  form,  as  they 
do  not  appear  in  that  volume  according  to  the  order  of  date.  The 
earlier  part  of  my  statement  will  be  found  on  pages  61  and  62,  and  a 
little  later  on  pages  22  and  23.  Later  still  it  will  be  found  at  page  40. 
Then  we  have  to  pass  on  to  pages  334  and  335.  There  is  then  a  passing 
reference  to  the  Appendix  at  page  209.  But  within  those  pages  practi- 
cally will  be  found  all  to  which  I  am  going  to  refer. 

These  are  the  facts,  and  my  friends  will  no  doubt  give  them  the  atten- 
tion they  deserve;  I  think  it  will  be  found  that  I  state  them  correctly. 

The  Canadian  schooners,  the  a  Thornton", u  Onward"  and  "  Carolina  " 
were  seized  by  the  United  States  revenue  steamer  u  Corwin "  on  the 
first  of  August  1886.  They  were  towed  to  Unalaska.  I  do  not  stop  to 
point  out  where  they  were  seized,  whether  at  30, 40, 50  or  60  miles  from 
the  islands.  I  consider  that  unimportant  because  it  is  admitted  that  in 
each  case  they  were  seized  far  beyond  the  ordinary  marginal  belt  of 
sea — the  three  mile  limit.  The  crews  of  the  " Thornton "  and  "Caro- 
lina", with  the  exception  of  one  man  and  the  captain  on  each  vessel,  who 
were  detained  at  Unalaska,  were  sent  by  steamer  to  San  Francisco. 
They  were  there  turned  adrift,  while  the  men  of  the  u  Onward  "  were 
kept  at  Unalaska.  The  schooners  and  the  seals  found  on  board  of 
them  were  also  detained  by  the  United  States  authorities.  The  master 
and  mate  of  the  u  Thornton  "  were  tried  before  Judge  Dawson  of  the 
United  States  Court  at  Sitka  on  the  30th  of  August,  1886,  and  were 
sentenced,  the  captain,  to  a  fine  of  $500  and  the  mate  $300,  and  each 
was  sentenced  to  be  imprisoned  for  thirty  days.  In  the  next  month, 
that  is  in  September,  1886,  the  masters  and  mates  of  the  "Carolina" 
and  the  "  Onward  "  were  condemned  to  undergo  similar  fines  and  similar 
imprisonment. 

There  is  a  painful  incident  in  connection  with  the  master  of  the  "Caro- 
lina", who  was  an  old  man,  and  who  appears  to  have  been  allowed  tem- 
porary freedom  and  to  have  been  found  dead  in  Rome  wood  to  which  he 
wandered.  I  do  not  suggest  that  that  was  attributable  to  the  direct 
action  of  the  executive  authorities.  It  is  simply  a  lamentable  event  in 
connection  with  the  story. 

788  The  other  masters  remaining  were  imprisoned  for  some  time 
and  finally  were  turned  adrift,  not  furnished  with  funds,  and  left 

to  find  their  way  as  best  they  could  to  their  homes,  some  1,500  miles 
distant. 
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On  the  21st  of  October,  1886,  the  formal  protest  of  Great  Britain  was 
recorded;  and  on  the  4th  of  February,  1887,  the  seizures  having  been 
made  in  August,  of  1886,  orders  were  given  by  the  United  States  Execu- 
tive to  discontinue  all  pending  proceedings,  to  discharge  all  the  vessels, 
and  to  release  all  the  persons  who  had  been  arrested  in  connection  with 
the  seizures. 

This  order  was  in  due  course  communicated  to  the  United  States  Mar- 
shal  at  Sitka,  who  chose,  for  some  reason  that  I  have  never  yet  heard 
explained,  to  disregard  it  absolutely.  He  appears  to  have  expressed 
the  opinion  that  this  executive  order  was  a  forgery.  He  declined  to  act 
upon  it.  He  did  not  act  upon  it  until  a  much  later  period;  and  it  was 
not  until  August,  1888—1  pray  your  attention  to  this — two  years  after 
the  seizure  of  these  vessels,  that  effective  orders  were  given  for  their 
release;  and  by  the  time  orders' were  given  for  the  release  of  these  ves- 
sels they  were  lying  high  and  dry  upon  the  beach  where  they  had  been 
left  to  rot,  in  so  worthless  a  condition  that  it  was  not  considered  worth 
while  to  retake  possession  of  them  for  the  purpose  of  conveying  them 
to  some  port  for  repair. 

I  make  only  one  comment  upon  this  story,  and  these  indubitable 
facts — that  I  think  it  would  have  been  almost  better  if  my  learned  friend 
Mr.  Garter  had  foreborne  making  that  commendation  upon  what  he 
called  the  forbearance  and  statesman-like  humanity  which  had  charac- 
terized the  Government  and  the  Executive  of  the  United  States  in  this 
connection. 

The  vessels,  the  "AnnaBeck",  the"  W.  P.  Say  ward",  the  "  Dolphin", 
the  "Grace",  the  "Ada",  and  the  "Alfred  Adams",  were  captured  in 
July  and  August  of  1887.  The  last  mentioned  of  these,  the  "Alfred 
Adams,"  escaped  from  capture.  The  others  were  taken  to  Unalaska. 
The  officers  and  the  crews  were  sent  off  to  Sitka,  taken  before  a  judge, 
and  bound  over  for  trial  on  the  22nd  of  August;  and  then,  having  been 
kept  for  trial  until  the  9th  of  September,  they  were  unconditionally 
released.  As  regards  the  vessels,  they  were  sold  by  auction  by  the 
United  States  Marshal  on  the  26th  of  March  1889,  excepting  the  "  W.  P. 
Say  ward  ",  in  respect  of  which  a  bail  bond  had  been  given  for  her  release. 
Whether  that  bail  bond  was  paid  or  sued  upon  I  do  not  know. 

Mr.  Tupper. — No  action  was  taken  on  it. 

Mr.  Foster. — We  suspended  action  on  it. 

Sir  Charles  Russell. — It  is  noticeable  in  respect  of  the  vessels  as 
to  which  the  order  for  release  was  sent  at  the  date  I  have  given,  that 
notwithstanding,  after  the  great  delay  to  which  I  have  adverted,  those 
vessels  were  released  at  the  time  when  they  proved  to  be  worthless,  the 
authorities  sold  the  stores  and  other  matters  in  connection  with  their 

equipment. 
789  Now,  what  is  the  case  which  Great  Britain  has  in  point  of  law 
to  establish  in  respect  of  these  vessels  t  It  is  clear  that  all  that 
Great  Britain  has  to  establish,  to  found  its  claim  for  damages  for  these 
vessels  in  the  first  instance,  so  as  to  make  what  is  called  a  primd  facie 
case,  is  the  fact  of  the  seizures:  this  is  not  denied;  next,  the  fact  that 
those  seizures  were  made  with  the  authority  of  the  United  States:  this 
also,  is  not  denied;  and  therefore,  these  vessels  having  been  seized  on 
the  high  sea,  the  onus  lies  upon  those  who  seek  to  justify  those  seizures, 
to  show  that  they  were  justified  in  making  them.  That  state  of  the 
case,  I  am  sure,  will  not  be  questioned — that  once  the  fact  of  the  sei- 
zure upon  the  high  seas  is  established,  and  that  that  seizure  was  with 
authority  of  the  United  States  Government,  the  onus  thereupon  lies 
upon  the  United  States  Government,  in  answer  to  the  claim  for  dam- 
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ages  in  respect  to  what  is  primd  facie  a  grievous  wrong,  the  onus  lies 
upon  that  Government  to  justify  its  action  upon  legal  grounds.  I  will 
discuss  those  legal  grounds  presently. 

Now  I  turn  to  the  correspondence  which  took  place, 
and  I  assure  the  Tribunal  that  I  will  not  trouble  them  0nCtbe  set^ST* 
with  more  than  I  can  avoid.  But  it  is  my  purpose,  which 
I  wish  to  make  very  clear  to  this  Tribunal — though  I  wish  to  save  them 
all  the  time  and  trouble  that  I  can — it  is  my  purpose  that  the  statement 
I  am  now  submitting  shall  cover  the  whole  ground  of  this  case,  not  per- 
haps perfectly  or  completely,  but  as  far  as  I  am  able  to  do  it;  and  I 
shall  leave  nothing  unsaid  which  I  think  ought  to  be  said  in  this  con- 
nection, even  if  it  should  involve  very  considerable  demands  upon  the 
patience  of  this  Tribunal. 

I  have  told  you,  Mr.  President,  that  the  first  seizures  took  place  on 
the  first  of  August,  1886.  Information  appears  to  have  reached  the 
Foreign  Office  in  London,  then  presided  over  by  the  late  Lord  Iddesleigh, 
by  the  21st  of  October  of  that  year;  and  on  page  20  is  the  first  commu- 
nication to  which  I  need  call  your  attention.  It  is  the  second  commu- 
nication on  that  page.  It  is  addressed  to  Sir  Lionel  West,  then  the 
representative  of  Great  Britain  at  Washington: 

I  have  to  request  you  to  inform  me  whether  the  United  States  Government  have 
replied  to  the  communication  which  you  were  directed  to  make  in  my  dispatch  of  the 
9th  ultimo,  regarding  the  seizure  of  British  vessels  in  Behriug  Sea  by  a  United  States 
Revenue  cutter.  If  an  answer  has  been  received,  I  should  be  glad  to  receive  a  report 
of  the  snbstance  by  telegraph.  I  should  be  glad  at  the  same  time  to  know  whether 
any  appeal  has  been  lodged  againBt  the  decision  of  the  United  States  Court  condemning 
certain  British  subjects  in  connection  with  this  matter. 

Then  at  the  bottom  of  that  page  is  the  further  communication  of  the 
30th  of  October,  which  is  an  important  document.    It  begins — 

Her  Majesty's  Government  are  still  awaiting  a  report  on  the  result  of  the  applica- 
tion which  you  were  directed  by  my  dispatch  of  the  9th  ultimo  to  make  to  the  Gov- 
ernment of  the  United  States  for  information  in  regard  to  the  reported  seizure  by 
the  United  States  Revenue  Cutter  "Corwin"of  three  Cacadian  schooners  while 
engaged  in  the  pursuit  of  seals  in  Behring  Sea. 

790         I  am  inclined  to  think  that  this  is  one  of  the  few  letters  that 
it  may  be  desirable  to  read  at  length. 
(Sir  Siohabd  Webstee  thereupon  read  the  remainder  of  the  above 
letter,  as  follows :) 

In  the  meanwhile,  further  details  in  regard  to  these  seizures  have  been  sent  to  this 
country,  and  Her  Majesty's  Government  now  consider  it  incumbent  on  them  to  bring 
to  the  notice  of  the  United  States  Government  the  facts  of  the  case  as  they  have 
reached  them  from  British  sources. 

It  appears  that  the  three  schooners,  named  respectively  the  "Carolina,"  the 
"Onward,"  and  the  "  Thornton, "  were  fitted  out  in  Victoria,  British  Columbia,  for 
the  capture  of  seals  in  the  waters  of  the  Northern  Pacific  Ocean,  adjacent  to 
Vancouver's  Island,  Queen  Charlotte  Islands,  and  Alaska. 

According  to  the  depositions  inclosed  herewith  from  some  of  the  officers  and  men, 
these  vessels  were  engaged  in  the  capture  of  seals  in  the  open  sea  out  of  sight  of 
land,  when  they  were  taken  possession  of  on  or  about  the  1st  August  last  by  the 
United  States  Revenue  cutter  "Corwin,"  the  "Carolina,"  in  latitude  55°  52'  north, 
longitude  168°  53'  west,  the  "Onward"  in  latitude  50°  52'  north,  longitude  167°  55' 
west,  and  the  "Thornton"  in  about  the  same  latitude  and  longitude. 

They  were  all  at  a  distance  of  more  than  60  miles  from  the  nearest  land  at  the  time 
of  their  seizure,  and  on  being  captured  were  towed  by  the  "Corwin  "  to  Ounalaska, 
where  they  are  still  detained.  The  crews  of  the  "Carolina"  and  "Thornton,"  with 
the  exception  of  the  captain  and  one  man  on  each  vessel  detained  at  that  port,  were, 
it  appears,  sent  by  the  steamer  "St.  Paul"  to  San  Francisco,  California,  and  then 
turned  adrift,  while  the  crew  of  the  "  Onward  "  were  kept  at  Ounalaska. 

At  the  time  of  their  seizure  the  "Carolina"  had  686  seal-skins  on  board,  the  "Thorn- 
ton" 404,  and  the  "Onward  "  900,  and  these  were  detained,  and  would  appear  to  be 
•till  kept  at  Ounalaska  along  with  the  schooners  by  the  United  States  authoritiea. 


60         ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q    C.  M.  P. 

According  to  information  given  in  the  "Alaskan,"  a  newspaper  published  at  Sitka 
in  the  Territory  of  Alaska,  and  dated  the  4th  September,  1886,  it  is  reported: 

1.  That  the  master  and  mate  of  the  schooner  "Thornton"  were  brought  for  trial 
before  Judge  Dawson  in  the  United  States  District  Court  at  Sitka  on  the  30th  August 
last. 

2.  That  the  evidence  given  by  the  officers  of  the  United  States  Revenue  cutter 
"Corwin"  went  to  show  that  the  " Thornton"  was  seized  while  in  Behring's  Sea, 
about  60  or  70  miles  south-south-east  of  St.  George  Island,  for  the  offence  of  hunting 
and  killing  seals  within  that  part  of  Behring's  Sea  which  (it  was  alleged  by  the 
"Alaskan"  newspaper)  was  ceded  to  the  United  States  by  Russia  in  1867. 

3.  That  the  Judge  in  his  charge  to  the  jury,  after  quoting  the  1st  Article  of  the 
Treaty  of  the  30th  March,  1867,  between  Russia  and  the  United  States,  in  which  the 
western  boundary  of  Alaska  is  denned,  went  on  to  say:  "All  the  waters  within  the 
boundary  set  forth  in  this  Treaty  to  the  western  end  of  the  Aleutian  Archipelago 
and  ohain  of  islands  are  to  be  considered  as  comprised  within  the  waters  of  Alaska, 
and  all  the  penalties  prescribed  by  law  against  the  killing  of  fur-bearing  animals 
must  therefore  attach  against  any  violation  of  law  within  the  limits  heretofore 
described.  If,  therefore,  the  jury  believe  from  the  evidence  that  the  defendants,  by 
themselves  or  in  conjunction  with  others,  did,  on  or  about  the  time  charged  in  the 
information,  kill  any  otter,  mink,  marten,  sable,  or  fur-seal,  or  other  fur-bearing 
animal  or  animals,  on  the  shores  of  Alaska  or  in  the  Behring's  Sea  east  of  193°  of 
west  longitude,  the  jury  should  find  the  defendants  guilty,  and  assess  their  punish- 
ment separately,  at  a  fine  of  not  less  than  200  dollars  nor  more  than  1,000  dollars,  or 
imprisonment  not  more  than  six  months,  or  by  both  such  fine,  within  the  limits  herein 
set  forth,  and  imprisonment. 

4.  That  the  jury  brought  in  a  verdict  of  guilty  against  the  prisoners,  in  accordance 
with  which  the  master  of  the  "Thornton,"  Hans  Guttounsen,  was  sentenced  to  impris- 
onment for  thirty  days  and  to  pay  a  fine  of  500  dollars,  and  the  mate  of  the 

791  "  Thornton,"  Norman,  wan  sentenced  to  imprisonment  for  thirty  days  and  to  nay 
a  fine  of  300  dollars,  which  terms  of  imprisonment  are  presumably  now  being 
carried  into  effect. 

There  is  also  reason  to  believe  that  the  masters  and  mates  of  the  "Onward"  and 
"Carolina"  have  since  been  tried,  and  sentenced  to  undergo  penalties  similar  to 
those  now  being  inflicted  on  the  master  and  mate  of  the  "Thornton." 

You  will  observe,  from  the  facts  given  above,  that  the  authorities  of  the  United 
States  appear  to  lay  claim  to  the  sole  sovereignty  of  that  part  of  Behring's  Sea  lying 
east  of  the  westerly  boundary  of  Alaska,  as  defined  in  the  1st  Article  of  the  Treaty 
concluded  between  the  United  States  and  Russia  in  1867,  by  which  Alaska  was  ceded 
to  the  United  States,  and  which  includes  a  stretch  of  sea  extending  in  its  widest  part 
some  600  or  700  miles  easterly. . . 

That  should,  of  course,  be  u  westerly v  from  the  mainland  of  Alaska. 

In  support  of  this  claim,  those  authorities  are  alleged  to  have  interfered  with  the 
peaceable  and  lawful  occupation  of  Canadian  citizens  on  the  high  seas,  to  have  taken 
possession  of  their  ships,  to  have  subjected  their  property  to  forfeiture,  and  to  have 
visited  upon  their  persons  the  indignity  of  imprisonment. 

Such  proceedings,  if  correctly  reported,  would  appear  to  have  been  in  violation  of 
the  admitted  principles  of  international  law. 

I  request  that  you  will,  on  the  receipt  of  this  despatch,  seek  an  interview  with  Mr. 
Bayard  and  make  him  acquainted  with  the  nature  of  the  information  with  which 
Her  Majesty's  Government  bave  been  furnished  respecting  this  matter,  and  state  to 
him  that  they  do  not  doubt  that,  if  on  inquiry  it  should  prove  to  be  correct,  the 
Government  of  the  United  States  will,  with  their  well  known  sense  of  justice,  at 
once  admit  the  illegality  of  the  proceedings  resorted  to  against  the  British  vessels 
and  the  British  subjects  above  mentioned,  and  will  cause  reasonable  reparation  to  be 
made  for  the  wrongs  to  which  they  have  been  subjected,  and  for  the  losses  which 
they  have  sustained. 

Should  Mr.  Bayard  desire  it,  you  are  authorized  to  leave  with  him  a  copy  of  this 
despatch. 

I  am,  etc.,  Iddesleigh. 

The  President. — I  suppose  there  is  a  mistake  in  the  print  as  regards 
the  latitude  where  the  "  Onward  "  and  the  "  Thornton  "  were  seized.  In 
this  despatch  it  is  marked  50£°  north,  and  that  would  be  out  of  Behring 
Sea.  I  suppose  that  must  be  a  mistake,  because  nobody  alleges  the 
ships  were  seized  out  of  Behring  Sea. 

Sir  Kichard  Webster. — I  did  not  read  those  latitudes  because  I 
knew  they  were  not  geographical Jy  correct.  It  appears  from  other 
papers  that  they  were  all  seized  iii  Behring  Sea. 
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Sir  Charles  Russell. — The  Tribunal  will  see  that  this  is  a  very 
grave  allegation.  The  attention  of  the  Government  of  the  United 
States  is  called  to  it  as  early  as  the  9th  of  October,  and  one  would  have 
expected  that  in  a  grave  matter  of  this  kind  the  Executive  would  have 
been  in  possession  of  complete  information  as  to  what  the  facts  were. 

Here  are  two  Powers  fortunately  at  peace  and  in  most  friendly  rela- 
tions with  one  another.  A  number  of  the  vessels  of  one  of  those 
Powers  are  seized  upon  the  sea,  without  any  suggestion  of  previous 
diplomatic  representation  or  expostulation  of  any  kind;  and  yet  as  late 
as  the  12th  November,  if  you  will  turn  to  page  27,  you  will 

792  find  Mr.  Bayard  (an  able  and  courteous  Statesman  of  the  United 
States,  whom  I  have  the  pleasure  of  knowing)  writes  on  that  day 

and  says: 

The  delay  in  my  reply  to  your  letters  of  the  27th  September  and  21st  October, 
asking  for  information,  concerning  the  seizure  by  the  United  States  Revonne  cutter 
*' Cor  win"  in  the  Behring  Sea,  of  British  vessels  for  an  alleged  violation  of  the  laws 
of  the  United  States  in  relation  to  the  Alaska  seal  fisheries,  has  been  caused  by  my 
waiting  to  receive  from  the  Treasury  Department  the  information  you  desired 

My  application  to  my  colleague  the  Attorney  General  to  procure  an  authentic 
Report  of  these  proceedings  was  promptly  made,  and  the  delay  in  furnishing  the 
Report  doubtless  has  arisen  from  the  remoteness  of  the  place  of  trial. 

As  soon  as  1  am  enabled,  I  will  convey  to  you  the  facts  as  ascertained  in  the  trial, 
and  the  rulings  of  law  as  applied  by  the  Court. 

Let  me  ask  the  Tribunal  to  realise  the  position  of  things.  He  has 
been  told  that  the  seizure  has  taken  place  in  Behring  Sea,  when  these 
vessels  were  in  pursuit  of  fur-seals.  He  has  been  told  that  they  were 
seized  at  distances  from  land  which  showed  that  they  were  outside  the 
ordinary  territorial  limits;  and  yet  the  Secretary  of  State  cannot  give 
any  answer  to  the  challenge  of  Lord  Iddesleigh,  who  affirms  that  these 
facts  point  to  a  grave  breach  of  international  law,  but  must  wait  till  he 
gets  the  exact  information  from  the  place  of  trial. 

Senator  Morgan. — How  can  that  be  if  the  British  Government  dis- 
claims all  responsibility  ior  the  conduct  of  its  nationals t 

Sir  Charles  Eussell. — I  am  sure  it  is  my  fault,  Sir;  but  the  appo- 
siteness,  or  connection  with  my  argument,  of  that  remark  I  fail  quite 
to  appreciate. 

Senator  Morgan. — I  understand  that  the  British  Government  has 
disclaimed  in  the  diplomatic  correspondence,  and  excluded  from  the 
Treaty,  all  considerations  of  responsibility  for  the  conduct  of  its 
nationals  in  taking  fur-seals.  If  that  be  so,  I  do  not  understand  why 
it  is  that  Mr.  Bayard  was  required  to  make  any  representation  to  the 
British  Government  about  a  matter  that  he  wished  to  redress  or  prevent. 

Sir  Charles  Russell. — Sir,  I  still  fail,  with  all  sincere  respect,  to 
see  the  connection  with  the  argument  I  am  pursuing. 

Senator  Morgan. — I  regret  that  you  fail  to  see  it. 

Sir  Charles  Russell. — I  am  calling  attention  to  the  fact  that  Lord 
Iddesleigh  has  stated  facts,  which  are  not  contradicted,  of  the  seizure 
of  British  vessels  on  the  high  sea  outside  territorial  limits;  seized  not 
by  the  act  of  individuals,  but  seized  by  the  act  of  the  State  through  its 
Executive  Authority. 

Lord  Hannen. — What  is  your  ground  of  complaint,  Sir  Chariest 
It  was  necessary  to  ascertain  the  facts,  and  the  scene  of  action  was  a 
long  way  off. 

Sir  Charles  Russell.— With  great  deference,  my  Lord,  No.    If 

the  case  really  were,  that  they  could  justify  themselves  as  having  a 

legislative  power  over  Behring  Sea,  or,  which  is  the  case  now  made,  as 

protecting  their  property  in  the  fur-seals,  there  was  a  prompt  and 

793  immediate  answer.    "We  have  committed  no  offence  against 
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international  law  at  all."  It  is  one  of  the  many  proofs  that  I  am  going 
to  adduce  that  this  case  which  is  now  presented  to  this  Tribunal 

Lord  Hannen. — I  understand  that  you  do  not  make  it  a  ground  of 
complaint  that  they  took  time  to  ascertain  the  facts;  but  you  say  that 
they  did  not  take  up  the  ground  that  they  are  now  taking  up. 

Sir  Charles  Russell. — Certainly;  that  is  my  point;  one  of  the 
many  points  which  will  go  to  show  that  as  this  case  developed  itself  in 
the  diplomatic  correspondence,  and  as  it  has  still  further  developed 
itself  in  the  course  of  the  printed  argument,  it  has  taken  a  form  that 
was  not  present  to  the  mind  of  the  Executive  at  the  time  of  these 
occurrences;  as  it  ought  to  have  been  present  if  the  case  were  as  real 
as  it  is  now  made  out. 

That  brings  us  to  the  12th  of  November,  1886.  I  now  refer  to  page 
37  of  the  same  book.  We  have  got  to  the  8th  of  January,  and  Lord 
Iddesleigh  again  writes. 

Referring  to  previous  correspondence  in  regard  to  the  case  of  the  three  Canadian 
schooners  engaged  in  the  seal  fishery  in  Behring  Sea,  I  transmit  to  yon  herewith  a 
copy  of  a  letter  from  the  Colonial  Office,  with  a  despatch,  and  its  enclosures,  from 
the  Governor-General  of  Canada,  explaining  the  views  of  the  Dominion  Government 
in  the  matter. 

Nearly  four  months  have  now  elapsed  since  my  despatch  of  the  9th  September  last 
was  addrensed  to  von,  in  which  you  were  directed  to  invite  the  Government  of  the 

United  States  to  furnish  yon  with  any  particulars I  have  now  to  instruct  yon 

to  express  to  Mr  Bayard. 

and  so  on. 

Thereupon,  the  next  day,  as  appears  at  the  bottom  of  the  same  page, 
Sir  Lionel  West  communicates  with  Mr.  Bayard;  and  on  the  12th  of 
January,  at  page  39,  Mr.  Bayard  writes: 

Tour  note  of  the  9th  instant  was  reoeived  by  me  on  the  next  day,  and  I  regret 
exceedingly  that,  although  my  efforts  have  been  diligently  made  to  procure  from 

Alaska  the  authenticated  "  copies  " I  should  not  have  been  able  to  obtain  them 

in  time  to  have  made  the  urgent  and  renewed  application  of  the  Earl  of  Iddesleigh 
superfluous. 

The  pressing  nature  of  your  note  constrains  me  to  inform  you  that  on  the  27th 
September  last,  when  I  received  my  first  intimation  from  yon  that  any  question  was 
possible  as  to  the  validity  of  the  judicial  proceedings  referred  to,  I  lost  no  time  in 
requesting  my  colleague  the  Attorney- General,  in  whose  Department  the  oases  were, 
to  procure  for  me  such  authentic  information  as  would  enable  me  to  make  full 
response  to  your  application. 

Then  he  says  he  is  awaiting  the  papers,  explains  that  the  distance  of 
the  vessels  from  any  land  or  the  circumstances  attendant  upon  their 
seizure  were  unknown  to  him,  and  then  treats  it,  and  quite  accurately 
treats  it,  as  a  matter  which  is  of  so  grave  importance  that  it  is  right 
they  should  be  in  possession  of  accurate  information.  Then,  on  the 
3d  of  February,  which  is  on  the  next  page,  is  a  further  letter,  in  which 
he  says: 

I  made  instant  application  to  my  colleague  the  Attorney  General  in  relation  to  the 
record  of  the  judicial  proceeding. 

794      and  so  on. 

I  am  informed  that  the  documents  in  question  left  Sitka  on  the  26th  January  and 
may  be  expected  to  arrive  at  Port  Townsend,  and  so  on. 

and  so  on. 
Then: 

In  this  connection,  I  take  occasion  to  inform  you  that,  without  conclusion  at  this 
time  of  any  questions  which  may  be  found  to  be  involved  in  these  cases  of  seizure, 
orders  have  been  issued,  by  the  President's  direction,  for  the  discontinuance  of  all 
pending  proceedings,  the  discharge  of  the  vessels  referred  to,  and  the  release  of  all 
persons  under  arrest  in  connection  therewith. 
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Now  I  want  to  know  why  this  is  so.  Does  any  one  member  of  this 
Tribunal  believe  that  at  that  time,  the  Secretary  of  State  being  in  com- 
munication with  the  Attorney  General,  as  his  correspondence  shows, 
and  in  correspondence  (who  can  doubt  it)  with  the  head  of  the  Execu- 
tive of  the  United  States — I  mean  the  President — that  if  they  had 
intended  to  take  this  ground  of  legal  justification  for  the  seizures,  they 
would  not  at  least  have  hinted  that  there  existed  some  such  ground 
and  given  some  indication  of  what  that  ground  wast  On  page  85  will 
be  found  the  official  intimation  of  that  release,  a  telegram  from  the 
Attorney  General  of  the  20th  January  1887  to  Judge  Lafayette  Daw- 
son and  Mr.  D.  Ball,  District  Attorney,  Sitka,  Alaska. 

I  am  directed  by  the  President  to  instruct  yon  to  discontinue  all  farther  proceeding 
in  the  matter  of  the  seizure  of  the  British  Vessels  "Caroline?'  "Onward"  and  "Thorn- 
ton" and  discharge  all  vessels  now  held  under  such  seizure,  and  release  all  persons 
that  may  he  under  arrest  in  connection  therewith. 

I  have  told  you  what  was  the  fate  of  that  telegram — how  the  order 
was  treated  as  a  forged  order:  although  sent  to  the  Judge  (as  appears 
from  the  order  on  the  same  page)  how  it  was  not  acted  upon  till  the 
release  of  the  vessels  was  useless  and  the  men  had  undergone  their 
imprisonment  and  suffered  the  penalty  imposed  by  the  judgment 

But  that  is,  of  course,  a  miuor  point.  The  question  that  tbe  Tribunal 
must  ask  itself  is,  is  it  conceivable  that  that  order  for  release  could 
have  been  made  upon  any  ground  except  one,  namely,  the  advice  of  the 
responsible  legal  adviser  of  the  President,  that  he  was  of  opinion  that 
it  was  at  least  doubtful  whether  the  seizures  could  in  any  way  be 
justified. 

Senator  Morgan. — Do  you  mean  Mr.  Bayard  t 

Sir  Charles  Russell. — I  said  the  legal  adviser,  Sir? 

Senator  Morgan. — Who  is  that! 

Sir  Charles  Russell. — The  Attorney  General,  Mr.  Garland;  and 
in  answer  to  Senator  Morgan's  question,  which  he  has  been  good  enough 
to  put  to  me,  I  can  show  by  the  very  next  page  that  that  was  the  view 
of  the  Secretary  of  State,  Mr.  Bayard  himself.  It  is  an  extract  from  a 
paper  published  in  Victoria. 

General  Foster. — All  of  these  are  extracts. 
795         Sir  Charles  Russell. — Certainly. 

Senator  Morgan. — I  thought  you  were  reading  from  the  dip- 
lomatic correspondence. 

Sir  Charles  Russell.— So  I  was.  Sir,  but  General  Foster  is  refer- 
ring to  an  extract  on  the  page  in  question.  Of  course,  what  I  have 
been  reading  is  diplomatic  correspondence. 

Senator  Morgan. — Yes,  I  thought  so. 

Sir  Charles  Russell. — Here  is  a  matter  which,  if  not  true,  would 
have  been  denied:  This  is  the  statement  in  the  middle  of  page  87. 

bayard's  opinion. 

The  following  telegram  is  another  unofficial  announcement,  and  seems  to  he  rather 
oat  of  harmony  with  the  official  acts  of  the  commanders  of  the  Revenue  cutters. 

Washington,  July  to. 

Secretary  Bayard,  when  he  was  shown  to-day  a  despatch  from  Ottawa,  stating 
that  the  Dominion  Government  is  protesting  against  the  discourtesy  shown  by  the 
United  States  authorities  in  ignoring  its  demand  for  reparation  for  the  seizure  and 
detention  of  the  British  Columbia  Sealers  seized  in  Behring  Sea  last  year,  said :  "  In 
the  first  place  no  demand  was  ever  made  to  our  Government  by  any  body  either  foi 
jbhe  release  of  the  vessels  in  question  or  for  damages  for  their  detention/' 
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That  is  quite  true. 

"And  in  the  second  place,  if  any  such  demand  had  been  made,  it  could  not  have 
come  by  any  possibility  from  the  Dominion  Government,  with  which  we  have  no 
diplomatic  relations  whatsoever." 

That  is  also  true. 

The  vessels  in  question  were  released  npon  representations  of  the  British  Govern- 
ment that  they  were  British  vessels.  They  were  released  because  our  right  to  hold 
them  was  deemed  too  doubtful  to  be  enforced.  Our  Government  did  what  it  believed 
to  be  right  in  the  matter,  without  constraint  from  any  quarter. 

Senator  Morgan. — Is  that  a  newspaper  correspondence  quoting  Mr. 
Bayard's  statement. 

Sir  Charles  Russell. — It  is  exactly  what  I  read,  namely,  a  tele- 
gram which  purports  to  record  Mr.  Bayard's  opinion. 

Mr.  Phelps. — In  a  Canadian  newspaper. 

Sir  Charles  Russell. — I  assure  you  these  interruptions  are 
uncalled  for.  I  do  not  often  complain,  but  I  took  pains  to  state  what 
it  was.  1  read  the  announcement  of  it  in  the  paper  itself.  I  said  that 
it  appeared  in  a  paper  which  I  named,  published  in  a  place  I  named, 
and  I  read  the  parts  of  the  telegram^ 

The  following  document  is  another  unofficial  announcement,  and  seems  to  be  rather 
out  of  harmony  with  the  official  aots  of  the  commanders  of  the  Revenue  cutters. 

Senator  Morgan. — I  beg  your  pardon,  Sir  Charles,  for  the  interfer- 
ence on  my  part. 
796         Sir  Charles  Russell. — No,  Sir,  not  at  all. 

Senator  Morgan. — But  I  wanted  to  find  out  whether  you 
impute  those  statements  to  Mr.  Bayard  as  under  his  pen,  or  under  his 
tongue,  or  as  the  results  of  a  newspaper  correspondence  of  what  he 
might  have  said  on  some  occasion. 

The-  President.— You  give  credit  to  them  for  trying  to  represent, 
with  correctness,  the  views  of  Mr.  Bayard. 

Sir  Charles  Russell. — That,  of  course,  is  the  point.  It  attributes 
to  Mr.  Secretary  Bayard  a  certain  opinion  and  a  certain  explanation 
of  a  particular  course  of  executive  conduct,  namely  the  release  of  these 
vessels.  That  is  published  in  the  Press;  it  is  published  in  our  Case, 
it  is  part  of  our  original  case,  and  up  to  this  moment  it  has  never  been 
denied;  and  I  say  at  once,  if  Mr.  Bayard  (whom  as  I  have  already  said 
I  have  the  honor  to  know),  should  say  that  that  was  not  true,  I  should 
accept  without  hesitation  or  qualification  his  statement  to  that  effect. 
It  is  a  comparatively  unimportant  point,  because,  as  I  said,  unless  that 
is  true  it  is  inconceivable  that  if  the  United  States  and  their  advisers 
had  the  view  of  their  legal  rights  which  are  put  forward  in  a  later 
stage  of  this  diplomatic  correspondence — which  are  put  forward  in 
later  phases  of  this,  shall  I  call  it  u  litigation  " — it  is  inconceivable  that 
at  the  time  he  gave  this  order  for  release  Secretary  Bayard's  real  views 
can  have  been  expressed  by  such  words  as  these. 

"  We  think  we  are  within  our  rights  in  making  these  seizures;  we 
think  that  our  rights  justify  us  in  making  these  seizures;  we  base 
these  rights  on  this  ground  or  on  that  ground,  but  as  an  act  of  good 
will  to  a  friendly  Government  with  whom  previously  we  have  had  no 
diplomatic  expostulations,  and  to  which  we  had  previously  given 
no  diplomatic  warning — as  an  act  of  friendliness  and  good  will  to  that 
Government,  with  whom  we  are  at  peace,  we  will,  under  the  circum- 
stances, release  those  vessels". 

Senator  Morgan. — I  am  sure,  Sir  Charles,  you  will  not  object  to  my 
calling  your  attention,  in  vindication  of  Mr.  Bayard,  to  the  fact  that  in 
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his  correspondence  with  the  British  Government  on  this  subject — at 
least  so  far  as  I  am  advised  it  is  so — he  laid  aside  the  question  of  the 
merits  of  seal  fishing  and  seal  hunting.  All  those  questions  about 
Behring  Sea,  and  right  of  property,  he  set  aside,  with  a  view  of  dis- 
cussing and  settling  with  Lord  Salisbury  the  question  of  Regulations. 
I  do  not  remember  that  he  ever  took  up  the  subject  of  the  alleged 
rights  of  the  respective  parties,  and  dealt  with  that  as  an  independent 
topic  in  his  diplomatic  correspondence. 

Sir  Charles  Russell. — Sir,  we  are  taking  time,  too  literally,  by 
the  forelock.  We  have  not  got  to  the  portion  of  the  correspondence 
where  that  appears.  1  shall  come  to  that  in  a  few  moments.  I  am 
dealing  with  events  as  they  appeared  in  January  1887 :  you,  Sir,  are 
referring  to  events  as  they  appeared  in  August  1887.    I  will  come  to 

them  in  due  course. 
797  Senator  Morgan. — I  am  referring  to  the  same  period  as  you 
are  referring  to  Sir  Charles,  in  which  you  were  stating,  as  I 
understand,  that  Mr.  Bayard  should  have  made  an  objection  at  that 
time  to  the  action  of  his  Government  if  he  had  dissented  from  it,  or 
affirmed  it  if  he  approved  it. 

Sir  Charles  Russell.— I  do  not  say  that  he  should  have  dissented 
from  the  action  of  his  Government  at  all,  because  it  was,  as  I  take  it, 
his  own  action  to  a  certain  extent. 

Senator  Morgan. — I  am  speaking  of  the  Judges. 

Sir  Charles  Russell. — He  was  a  member  of  the  Government. 
What  I  am  pointing  out  is,  that  if  there  had  been  any  conception  of 
the  existence  of  such  legal  rights  as  are  now  invoked  in  justification 
of  his  conduct,  one  would  have  expected  to  find  from  Mr.  Secretary 
Bayard,  or  from  some  other  executive  officer,  some  foreshadowing  of 
these  grounds. 

Senator  Morgan. — Certainly,  if  he  was  dealing  with  that  phase  of 
the  question,  but  I  do  not  think  that  he  was. 

Sir  Charles  Russell. — His  Government  is  charged  as  distinctly  as 
a  Government  can  be  charged,  iu  the  very  long  despatch  from  Lord 
Iddesleigh  that  I  have  read,  with  a  most  grave  offence  against  inter- 
national law.  His  answer  is : — I  have  released  the  vessels  because  I 
consider  it  too  doubtful  whether  we  were  entitled  to  hold  them. 

Senator  Morgan. — I  do  not  think  he  said  that. 

Sir  Charles  Russell. — At  present,  the  state  of  the  case  is,  that  I 
cannot  affirm  that  he  said  it.  I  do  not  affirm  that  he  said  it,  for  I  do 
not  know.  All  I  know  is,  that  it  is  published  that  he  said  it,  and  that 
so  far  as  I  l&ow  up  to  this  moment  there  has  been  no  contradiction  of 
the  fact. 

Lord  Hannen. — Does  it  appear  when  the  record  of  the  proceedings 
in  the  Alaskan  Court  was  received  at  Washington. 

Sir  Charles  Russell. — It  was,  in  fact,  received  in  April  1887.  I 
am  now  coming  to  it  in  the  order  of  time,  and  Senator  Morgan  will  find 
that  I  shall  omit  nothing  which  I  conceive  to  be  important  as  throwing 
light  on  what  were  the  motives  and  state  of  opinion  of  the  Executive 
at  this  time. 

On  the  12th  April  Mr.  Bayard  writes  to  Sir  Sack ville  West  in  these 
terms. 

Sib:  I  have  the  honour  to  acknowledge  your  note  of  the  4th  instant  relative  to 
the  fisheries  in  Behring  Sea,  and  inquiring  whether  the  documents  referred  to  in  my 
note  of  the  3rd  February  relating  to  the  cases  of  seizure  in  those  waters  of  vessels 
charged  with  violating  the  laws  of  the  United  States  regulating  the  killing  of  fur- 
seals,  had  been  received.  The  records  of  the  judicial  proceedings  in  the  cases  in 
the  District  Court  in  Alaska  referred  to  were  only  received  at  this  department  on 
Saturday  last  and  are  now  under  examination. 

BS,  PT 
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The  remoteness  of  the  scene  of  the  fur-seal  fisheries,  and  the  special  peculiarities 
of  that  industry,  have  unavoidably  delayed  the  Treasury  officials  in  framing  appro- 
priate Regulations,  and  issuing  orders  to  United  States  vessels  to  police  the  Alas  Kan 
waters  for  the  protection  of  the  fur-seals  from  indiscriminate  slaughter,  and  conse- 
quent speedy  extermination. 

798  The  laws  of  the  United  States  in  this  behalf  are  contained  in  the  Revised 
Statutes  relating  to  Alaska  in  sections  1956-1971,  and  have  been  in  force  for 

upwards  of  seventeen  years,  and  prior  to  the  seizures  of  last  summer  but  a  single 
infraction  is  known  to  have  occurred,  and  that  was  promptly  punished. 

That  must  have  been  some  American  sealer,  though  we  have  not 
heard  of  it  before.  I  do  not  know  the  history  of  it.  Then  the  letter 
continues : 

The  question  of  instructions  to  Government  vessels  in  regard  to  preventing  the 
indiscriminate  killing  of  fur-seals  is  now  being  considered,  and  I  will  inform  you 
at  the  earliest  day  possible  what  has  been  decided,  so  that  British  and  other  vessels 
visiting  the  waters  in  question  can  govern  themselves  accordingly. 

I  am  not  asking  the  assent  of  the  Tribunal  or  any  member  of  it  to 
any  conclusion  as  I  go  on,  as  I  have  achieved  my  sole  purpose  if  I  have 
satisfied  myself  that  I  am  making  my  motive  and  my  argument  intelli- 
gible to  the  Tribunal.  We  get  here,  therefore,  for  the  first  time  a  sug- 
gestion— not  put  forward  as  a  justification — but  a  suggestion,  which  is 
a  reference  to  the  United  States  Revised  Laws,  sections  1956-1971 ;  but 
there  is  no  suggestion  in  point  of  fact  in  what  sense  they  are  supposed 
to  apply. 

Now  we  pass  on,  and  on  the  10th  of  September  comes  a  very  impor- 
tant communication,  at  page  88,  from  Lord  Salisbury.  1  think  this 
one  and  one  other  are  the  only  two  that  I  shall  ask  to  be  read  in 
full;  but  inasmuch  as  this  puts  forward  the  grounds  upon  which  Lord 
Salisbury  supposes  it  is  suggested  that  the  executive  action  may  be 
excused  or  justified,  I  think  it  desirable  that  they  should  be  fully  read. 

Sir  Richard  Webster. — It  is  on  page  88.  This  is  from  the  Mar- 
quis of  Salisbury  to  Sir  Lionel  West: 

Foreign  Offick,  September  10th,  1887. 

Sir  :  By  a  despatch  of  the  30th  October  last  the  late  Earl  of  Iddesleigh  instructed 
you  to  call  the  attention  of  the  United  States  Secretary  of  State  to  the  circum- 
stances of  the  seizure  in  Behring's  Sea,  by  the  American  cruizer  "Cor win"  of  some 
British  Canadian  vessels,  and  hie  Lordship  directed  yon  to  state  to  Mr.  Secretary 
Bayard  that  Her  Majesty's  Government  felt  sure  that  if  the  proceedings  which  were 
reported  to  have  taken  place  in  the  United  States  District  Court  were  correctly 
described,  the  United  States  Government  would  admit  their  illegality,  and  would 
cause  reasonable  reparation  to  be  made  to  the  British  subjects  for  the  wrongs  to 
which  they  had  been  subjected  and  for  the  losses  which  they  had  sustained. 

By  a  previous  despatch  of  the  9th  September  you  had  been  desired  to  ask  to  be 
furnished  with  any  particulars  which  the  United  States  Government  might  possess 
relative  to  the  seizures  in  question ;  and  on  the  20th  October  you  were  instructed 
to  enter  a  protest  on  behalf  of  Her  Majesty's  Government  and  reserve  for  consid- 
eration hereafter  all  rights  to  compensation. 

Nearly  four  months  having  elapsed  without  any  definite  information  being  fur- 
nished by  the  United  States  Government  as  to  the  grounds  of  the  seizures  my 
predecessor  instructed  you,  on  the  8th  January  last,  to  express  to  Mr.  Bayard  the 
concern  of  Her  Majesty's  Government  at  the  delay,  and  to  urge  the  immediate  atten- 
tion of  the  United  States  Government  to  the  action  of  the  American  authorities  in 
their  treatment  of  tbese  vessels,  and  of  their  masters  and  crews. 

On  the  3rd  February  Mr.  Bayard  iu formed  you  that  the  record  of  the  judicial 
proceeding  which  he  had  called  for  was  shortly  expected  to  reach  Washing- 

799  ton,  and  that,  without  conclusion  at  that  time  of  any  questions  which  might 
be  found  to  be  involved  in  these  cases  of  seizures,  orders  had  been  issued  by 

the  President's  direction  for  the  discontinuance  of  all  pending  proceedings,  the  dis- 
charge of  the  vessels  referred  to,  and  the  release  of  all  persons  under  arrest  in  con- 
nection therewith. 

On  the  4th  of  April,  under  instructions  from  me,  you  inquired  of  Mr.  Bayard,  in 
view  of  the  approaching  fishing  season  in  Bch ring's  Sea,  whether  the  owners  of  Brit- 
i&Ji  vessels  might  rely  when  not  near  land  on  being  unmolested  by  the  cruizers  of 
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the  United  States,  and  yon  again  asked  when  the  record  of  the  judicial  proceedings 
might  he  expected.  Mr.  Bayard  informed  yon,  in  reply  (12th  April),  that  the  papers 
referred  to  had  reached  him  and  were  being  examined ;  that  there  had  been  unavoid- 
able delay  in  framing  appropriate  Regulations  and  issuing  orders  to  United  States 
▼easels  to  police  the  Alaskan  waters ;  that  the  Revised  Statutes  relating  to  Alaska, 
Sections  1956  and  1971,  contained  the  laws  of  the  United  States  in  relation  to  the 
matter;  and  that  the  Regulations  were  being  considered,  and  he  would  inform  you 
at  the  earliest  day  possible  what  had  been  decided,  so  that  British  and  other  vessels 
might  govern  themselves  accordingly. 

In  view  of  the  statements  made  by  Mr.  Bayard  in  his  note  of  the  3rd  February,  to 
which  I  have  referred  above,  Her  Majesty's  Government  assumed  that,  pending  a 
conclusion  of  the  discussion  between  the  two  Governments  on  the  general  question 
involved,  no  further  similar  seizures  of  British  vessels  would  be  made  by  order  of 
the  United  States  Government.  They  learn,  however,  from  the  contents  of  Mr. 
Bayard's  note  of  the  13th  August  last,  inclosed  in  your  despatch  of  the  15th  August, 
that  such  was  not  the  meaning  which  he  intended  should  be  attached  to  his  com- 
munication of  the  3rd  February ;  and  tbey  deeply  regret  to  find  a  proof  of  their 
misinterpretation  of  the  intentions  of  the  United  States  Government  from  an 
announcement  recently  received  from  the  Commander-in-chief  of  Her  Majesty's  naval 
forces  in  the  Pacific,  that  several  more  British  vessels  engaged  in  seal-hunting  in 
Behring's  Sea  have  been  seized  when  a  long  distance  from  land  by  an  American 
Revenue  vessel. 

Her  Majesty's  Government  have  carefully  considered  the  transcript  of  record  of 
the  judicial  proceedings  in  the  United  States  District  Court  in  the  several  cases  of 
the  schooners  "  Carolina",  "Onward"  and  "Thornton"  which  were  communicated  to 
you  in  July,  and  were  transmitted  to  me  in  your  despatch  of  the  12th  of  that  month, 
and  they  cannot  find  in  them  any  justification  for  the  condemnation  of  those  vessels. 

The  libels  of  information  allege  that  they  were  seized  for  killing  fur  seal  within 
the  limits  of  Alaskan  Territory,  and  in  the  waters  thereof,  in  violation  of  section 
1956  of  the  Revised  Statutes  of  the  United  States :  and  the  United  States  Naval 
Commander  Abbey  certainly  affirmed  that  the  vessels  were  seized  within  the  waters 
of  Alaska  and  the  Territory  of  Alaska;  but  according  to  his  own  evidence  they  were 
seized  75, 115,  and  70  miles  respectively  south-south-east  of  St.  Georges  Island. 

It  is  not  disputed,  therefore,  that  the  seizures  in  question  were  effected  at  a  dis- 
tance from  land  far  in  excess  of  the  limit  of  maritime  jurisdiction  which  any  nation 
can  claim  by  international  law,  and  it  is  hardly  necessary  to  add  that  such  limit 
cannot  be  enlarged  by  any  municipal  law. 

The  claim  thus  set  up  appears  to  be  founded  on  the  exceptional  title  said  to  have 
been  conveyed  to  the  United  States  by  Russia  at  the  time  of  the  cession  of  the 
Alaska  Territory.  The  pretension  which  the  Russian  Government  at  one  time  put 
forward  to  exclusive  jurisdiction  over  the  whole  of  Behring  Sea  was,  however,  never 
admitted  either  by  this  country  or  by  the  United  States  of  America.  On  the  con- 
trary, it  was  strenuously  resisted,  as  I  shall  presently  show,  and  the  American 
Government  can  hardly  claim  to  have  received  from  Russia  rights  which  they 
declared  to  be  inadmissible  when  asserted  by  the  Russian  Government.  Nor  does 
it  appear  from  the  text  of  the  Treaty  of  1867  that  Russia  either  intended  or  pur- 
ported to  make  any  such  grant;  for,  by  Article  I  of  that  instrument,  Russia  agreed 
to  cede  to  the  United  States  all  the  territory  and  dominion  then  posessed  by 
800  Russia  on  the  continent  of  America  and  in  the  adjacent  islands  within  certain 
geographical  limits  described,  and  no  mention  was  made  of  any  exclusive 
right  over  the  waters  of  Behring  Sea. 

Moreover,  whatever  rights  as  regards  their  respective  subjects  and  citizens  may 
be  reciprocally  conferred  on  the  Russian  and  American  Governments  by  treaty  stipu- 
lation, the  subjects  of  Her  Majesty  cannot  be  thereby  affected,  except  by  special 
arrangement  with  this  country. 

With  regard  to  the  exclusive  claims  advanced  in  times  past  by  Russia,  I  transmit 
to  you  documents  communicated  to  the  United  States  Congress  by  President  Monroe 
in  1822,  which  show  the  view  taken  by  the  American  Government  of  these  pretensions. 

In  1821  tho  Emperor  of  Russia  had  issued  an  edict  establishing  Rules  for  the  limits 
of  navigation  and  order  of  communication  along  the  coast  of  the  eastern  Siberia,  the 
north-western  coast  of  America,  and  the  Aleutian  Kurile  and  other  islands. 

The  first  section  of  that  edict  said :  The  pursuit  of  commerce  whaling  and  fishery, 
and  of  all  other  industry  on  all  islands,  ports,  and  gulfs,  including  the  whole  of  the 
north-west  coast  of  America,  beginning  from  Behring's  Straits  to  the  51st  degree  of 
northern  latitude;  also  from  Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well 
as  along  the  Kurile  Islands  from  Behring's  Straits  to  the  south  Cape  of  the  Island  of 
Urup,  viz.,  to  45°  507  of  northern  latitude,  is  exclusively  granted  to  Russian  subjects; 
and  section  II  stated*:  It  is,  therefore,  prohibited  to  all  foreign  vessels  not  only  to 
land  on  the  coast  land  islands  belonging  to  Russia,  as  stated  above,  but  also  to 
approach  them  within  less  than  100  Italian  miles.  The  transgressor's  vessel  is  sub- 
ject to  confiscation,  along  with  the  whole  cargo. 
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A  copy  of  these  regulations  was  officially  communicated  to  the  American  Secretary 
of  State  by  the  Russian  Minister  at  Washington  on  the  11th  February  1822:  where- 
upon Mr.  Quincy  Adams,  on  the  25th  of  that  month,  after  informing  nim  that 
the  President  of  the  United  States  had  seen  with  surprise  the  assertion  of  a  territorial 
elaim  on  the  part  of  Russia,  extending  to  the  51st  degree  of  north  latitude  on  the 
American  Continent  and  a  Regulation  interdicting  to  all  commercial  vessels  other 
than  Russian,  upon  the  penalty  of  seizure  and  confiscation ,  the  approach  upon  the 
high  seas  within  100  Italian  miles  of  the  shores  to  which  that  claim  was  made  to 
apply,  went  on  to  say  that  it  was  expected  before  any  act  which  should  define  the 
boundary  between  the  territories  of  the  United  States  and  Russia,  that  the  same 
would  have  been  arranged  by  Treaty  between  the  parties,  and  that  to  exclude  the 
vessels  of  American  citizens  from  the  shore  beyond  the  ordinary  distance  to  which 
territorial  jurisdiction  extends  has  exoi ted  still  greater  surprise;  and  Mr.  Adams 
asked  whether  the  Russian  Minister  was  authorized  to  give  explanations  of  the 
grounds  of  right,  upon  principles  generally  recognized  by  the  laws  and  usages  of 
nations,  which  can  warrant  the  claims  and  Regulations. 

The  Russian  Minister  in  his  reply,  dated  the  28th  February,  after  explaining  how 
Russia  had  acquired  her  possessions  in  North  America  said : 

"  I  ought  in  last  place  to  request  you  to  consider,  sir,  that  the  Russian  possessions 
in  the  Pacific  Ocean  extend  on  the  north-west  coast  of  America  from  Bchring'B  strait 
to  the  51st  degree  of  north  latitude  and  on  the  opposite  side  of  Asia  and  the  islands 
adjacent  from  the  same  Strait  to  the  45th  degree.  The  extent  of  Sea  of  which  these 
possessions  form  the  limits  comprehends  all  the  conditions  which  are  ordinarily 
attached  to  shut  eeas  (mere  fer  into),  And  the  Russian  Government  might  consequently 
judge  itself  authorized  to  exercise  upon  this  sea  the  right  of  sovereignty,  and  espe- 
cially that  of  entirely  interdicting  the  entrance  of  foreigners ;  but  it  preferred  only 
asserting  its  essential  rights  without  taking  advantage  of  localities." 

On  the  30th  March  Mr.  Adams  replied  to  the  explanations  given  by  the  Russian 
Minister.  He  stated  that,  with  respect  to  the  pretension  advanced  in  regard  to 
territory,  it  must  be  considered  not  only  with  reference  to  the  question  of  territorial 
rights,  bud  also  to  that  prohibition  to  the  vessels  of  other  nations,  including  those  of 
the  United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  That  from 
the  period  of  the  existence  of  the  United  Statos  as  an  independent  nation 
801  their  vessels  had  freely  navigated  these  seas,  the  right  to  navigate  them  being 
a  part  of  that  independence ;  and  with  regard  to  the  suggestion  that  "  the 
Russian  Government  might  have  justified  the  exercise  of  sovereignty  over  the  Pacific 
Ocean  as  a  close  sea  "because  it  claims  territory  both  on  its  American  and  Asiatic 
shores",  it  may  suffice  to  say  that  the  distance  from  shore  to  shore  on  this  sea,  in 
latitude  51°  north,  it  is  not  less  than  90  degrees  of  longitude,  or  4,000  miles.  Mr. 
Adams  concluded  as  follows:  "  The  President  is  pursuaded  that  the  citizens  of  this 
Union  will  remain  unmolested  in  the  prosecution  of  their  lawful  commerce,  and 
that  no  effect  will  be  given  to  an  interdiction  manifestly  incompatible  with  their 
rights." 

The  convention  between  the  United  States  of  America  and  Russia  of  the  17th  April 
1824,  put  an  end  to  any  further  pretension  on  the  part  of  Russia  to  restrict  naviga- 
tion or  fishing  in  Rehring  Sea  so  far  as  Amoricau  citizens  were  concerned:  for  by 
article  1  it  was  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the 
Pacific  Ocean  or  South  Sea,  the  respective  citizens  or  subjects  of  the  High  Contract- 
ing Powers  shall  neither  be  disturbed  nor  restrained,  either  in  navigation  or  fishing, 
saving  certain  restrictions  which  are  not  material  to  the  present  issue;  and  a  similar 
stipulation  in  the  Convention  between  this  country  and  Russia  in  the  following  year 
(15th  May,  1825)  put  an  end,  as  regarded  British  subjects,  to  the  pretensions  of 
Russia  to  which  I  have  referred,  and  which  had  been  entirely  repudiated  by  Her 
Majesty '8  Government  in  correspondence  with  the  Russian  Government  in  1821  and 
1822,  which  for  your  more  particular  information  I  inclose  herein. 

Her  Majesty's  Government  feel  sure  that,  in  view  of  the  considerations  which  I 
have  set  forth  in  this  despatch,  which  you  will  communicate  to  Mr.  Bayard,  the  Gov- 
ernment of  the  United  States  will  admit  that  the  seizure  and  condemnation  of  these 
British  vessels,  and  the  imprisonment  of  their  masters  and  crews,  were  not  war- 
ranted by  the  circumstances,  and  that  they  will  be  ready  to  afford  reasonable  compen- 
sation to  those  who  have  suffered  in  consequence,  and  isBne  immediate  instructions 
to  their  naval  officers  which  will  prevent  a  recurrence  of  these  regrettable  incidents. 
I  am,  etc., 

Salisbury. 

Sir  Charles  Russell.— Now  the  Tribunal  will  observe  that  Lord 
Salisbury  is  there  answering  the  only  case  which  was  put  forward, 
namely  the  judgment  of  Mr.  Justice  Dawson,  which  resulted  in  the 
confiscation  of  these  ships — which  resulted,  of  course,  in  altering  the 
property  in  these  ships;  and  the  surprising  thing  is— 
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The  President. — The  judgment  of  Judge  Dawson  was  delivered 
previously  to  the  3rd  of  February. 

Sir  Charles  Russell. — Oh,  long  previously. 

The  President. — It  was  before  the  order  of  release  was  sent. 

Sir  Charles  Eussell.— Lord  Salisbury  had  only  got  before  him  the 
record  of  the  proceedings  in  the  Court,  and  the  judgment  of  the  Court 
of  Sitka.  That  was  the  only  case  he  had  to  deal  with,  and  he  deals 
with  it  in  a  way  I  shall  have  hereafter  to  refer  to  in  another  connection 
in  considering  the  derivative  title  claimed  under  Russia.  But  will  not 
the  Tribunal  be  surprised  to  hear  that  that  despatch  of  Lord  Salis- 
bury, written  upon  the  10th.  September  1887,  received  no  answer  from 
the  representative  of  the  United  States,  until  the  year  1890 1 

If  I  am  wrong  in  this,  let  me  be  corrected  on  the  spur  of  the  moment. 
That  despatch  of  Lord  Salisbury  deals  with  the  only  case  that  is  sug- 
gested— he  has  got  before  him  the  only  thing  upon  which  he  can  form 
a  judgment,  namely  the  record  of  the  proceedings  at  Sitka,  and  he  pro- 
ceeds, effectually  I  submit,  to  demolish  that  case.  But,  that  I 
802  may  omit  nothing,  let  me  say  that  Mr.  Bayard  had  done  some- 
thing meanwhile;  and  what  was  it?  He  had  written  on  the  19th 
August  1887  the  letter  which  has  been  referred  to  more  than  once  in 
the  course  of  the  argument  by  learned  friend,  Mr.  Carter.  This  letter 
is  not  to  be  found  in  our  appendix :  it  is  not  to  be  found,  for  the  reason 
that  it  was  not  in  fact  sent  to  us  at  all.  It  was  a  circular  letter 
addressed  by  Mr.  Bayard  to  the  representatives  of  the  United  States 
in  the  various  capitals  of  the  world.  No.  direct  communication  of  this, 
letter  was  made  to  Great  Britain,  but  the  communication  was  shewn  or 
the  purport  of  it  notified  to  us  by  Mr.  Phelps,  the  then  Minister  for  the 
United  States  in  London,  on  the  11th  of  November  1887. 

I  will  now  read  that  letter,  which  is  in  the  first  Volume  of  the 
Appendix  to  the  Case  of  the  United  States,  page  168.  I  desire  that 
the  Tribunal  should  have  all  the  materials  before  them  in  order  to 
appreciate,  in  the  order  of  events,  the  position  taken  up  by  the  respec- 
tive Governments. 

t  Sir:  Recent  occurrences  have  drawn  the  attention  of  this  Department  to  the  neces- 
sity of  taking  steps  for  the  better  protection  of  fur-seal  fisheries  in  Behring  Sea. 

Without  raising  any  question  as  to  the  exceptional  measures  which  the  peculiar 
character  of  the  property  in  question 

That  is  the  far-seal  fisheries 


might  justify  this  Government  in  taking,  and  without  reference  to  any  exceptional 
marine  jurisdiction  that  might  properly  be  claimed  for  that  end,  it  is  deemed  advis- 
able— and  I  am  instructed  by  the  President  so  to  inform  you — to  attain  the  desired 
ends  by  international  co-operation. 

It  is  well  known  that  the  unregulated  and  indiscriminate  killing  of  seals  in  many 
parts  of  the  world  has  driven  them  from  place  to  place,  and  by  breaking  up  their 
habitual  resorts  has  greatly  reduced  their  number.  Under  these  circumstances,  and 
in  view  of  the  common  interest  of  all  nations  in  preventing  the  indiscriminate 
destruction  and  consequent  extermination  of  an  animal  which  contributes  so  impor- 
tantly to  the  commercial  wealth  and  general  use  of  mankind,  you  are  hereby 
instructed  to  draw  the  attention  of  the  Government  to  which  you  are  accredited  to 
the  subject,  and  to  invite  it  to  enter  into  such  an  arrangement. 

And  so  on. 

This  was  the  departure  point  of  the  scheme  which  contemplated  a 
set  of  international  rales  not  confined  to  the  United  States  and  to  Great 
Britain,  but  which  should  have  the  concurrence  of  all  the  other  nations 
which  were,  or  might  be,  interested.  But,  again,  am  I  not  justified  in 
asking  the  Tribunal  to  note  in  passing  here,  that  while  there  is  a  ten- 
tative and  indirect  suggestion  that  there  may  be  some  other  ground 
upon  which  the  Government  of  the  United  States  may  justify  its  action. 
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yet  that  this  ground  is  not  stated  as  a  proposition  by  which  Mr.  Bayard 
desires  to  bind  either  himself  or  his  Government,  much  less  is  it  an 
affirmation  of  any  legal  principle  upon  which  he  feels  justified  in  tak- 
ing his  stand  1  And  now,  I  repeat,  is  it  not  an  amazing  fact  that  the 
despatch  of  Lord  Salisbury,  which  I  have  ventured  to  submit 

803  demolishes  the  only  case  suggested,  and  suggested  too  by  the 
judicial  record  of  the  proceedings  at  Sitka,  should  have  remained 

unanswered — I  think  it  remains  unanswered  to  this  day — but  remained 
without  any  appearance  of  answer  until  the  22nd  of  January  1890,  or 
more  than  two  years  after  its  despatch! 

Now,  I  do  not  seek  to  be  drawn  into  any  bye-issues.  As  Lord  Salis- 
bury, who  had  succeeded  to  Lord  Iddesleigli,  believed,  there  had  been 
a  breach  of  a  promise  made  that  no  further  seizures  should  be  effected; 
and  Lord  Salisbury  records  his  statement  that  lie  had  been  so  assured 
in  a  letter  of  the  8th  of  April,  1888,  which  is  to  found  at  page  189  of 
the  large  volume.  It  refers  to  an  interview  with  Mr.  Phelps,  stating 
that  he  was  very  anxious  for  despatch  because  of  the  destruction  of  the 
species  which  was  going  on,  and  which  he  considered  a  matter  of  grave 
moment ;  and  then  he  proceeds. 

He  informed  me,  therefore,  unofficially,  that  he  had  received  from  Mr.  Bayard  a 
private  letter,  from  which  he  read  to  me  a  passage  to  the  following  effect:  "  I  shall 
advise  that  secret  instructions  he  given  to  American  cruisers  not  to  molest  British 
ships  in  Behring  Sea  at  a  distance  from  the  shore,  and  this  on  the  ground  that  the 
negotiations  for  the  establishment  of  a  close  time  are  going  on." 

And  then: 

Bnt,  Mr.  Phelps  added,  there  is  every  reason  that  this  fltep  should  not  become 
public,  as  it  might  give  encouragement  to  the  destruction  of  seals  that  is  taking  place. 

And  so  forth.  It  is  a  bye-point,  and  I  do  not  seek  to  dwell  upon  it. 
There  must  have  been  some  misunderstanding  because,  as  a  matter  of 
fact,  we  know  that  the  seizures  were  renewed. 

Meanwhile,  there  is  a  change  of  Government  in  the  United  States, 
and  in  March,  1889,  President  Harrison  succeeds  to  President  Grover 
Cleveland  ;  and  Mr.  Blaine  succeeds,  as  Secretary  of  State,  to  Mr. 
Bayard.  And  I  will  only  say  that  I  have  myself  very  little  doubt  (if  I 
may,  for  the  moment,  intrude  a  suggestion  of  that  kind,  which  means 
no  disrespect  to  anybody)  that  judging  from  the  tenor  of  Mr.  Bayard's 
communications  and  the  position  he  took  up,  and  the  executive  action 
that  he  authorised  and  directed, — I  cannot  doubt  that  if  he  had  con- 
tinued Secretary  of  State,  we  should  have  had  the  case  settled  as  a 
matter  of  common  interest,  and  discussed  as  a  matter  of  common 
interest,  to  all  the  Nations  ;  and  certainly  some  of  the  portions  of  the 
claim  now  put  forward  never  would  have  been  heard  of,  because  they 
are  inconsistent  with  the  attitude  which  he  himself,  in  his  executive 
capacity,  took  up. 

But  Mr.  Blaine,  on  the  22nd  of  January,  wrote  his  celebrated  despatch, 

which  is  known  as  the  contra  bonos  mores  despatch  ;  and  there  is  that 

vt^AmMM^M  very  great  break,  partly  accounted  for  by  the  fact,  I 

jnrst  Appearance      ,     »j~    **     j.  j.*    *•  •  *••»•.»_ 

of  contra  bonos  admit,  that  negotiations  were  going  on  which  it  was 
mores  argument,  hoped  might  end  the  whole  difficulty,  but  still  I  cannot 
believe  that  if  in  the  minds  of  the  advisers  of  the  United  States  there 
had  been  present,  even  in  a  faint  degree,  the  existence  of  definite  legal 
grounds  upon  which  their  action  could  be  defended  or  justified, 

804  that  we  should  not  have  had  some  assertion  of  it  at  some  time 
or  other  in  answer  to  these  communications  of  Lord  Iddesleigh, 

in  the  first  instance,  and  Lord  Salisbury,  in  the  second.  On  the  22nd 
of  January  comes  this  despatch;  and  I  will  just  notice,  in  passing, 
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that,  at  page  315,  there  is  a  letter  from  Lord  Salisbury  on  the  2nd  of 
October,  1889,  in  the  middle  of  which  he  says: 

In  a  despatch  to  Sir  Lionel  West  dated  the  10th  September,  1887,  which  was  com- 
municated to  Mr.  Bayard,  I  drew  the  attention  of  the  Government  of  the  United 
States  to  the  illegality  of  these  proceedings,  and  expressed  a  hope  that  due  compen- 
sation would  be  awarded  to  the  subjects  of  Her  Majesty  who  had  suffered  from 
them.  I  have  not  since  that  time  received  from  the  Government  of  the  United  States 
any  intimation  of  their  intentions  in  this  respect,  or  any  explanation  of  the  grounds 
upon  which  interference  with  the  British  sealers  had  been  authorised.  Mr.  Bayard 
did  indeed  communicate  to  us  unofficially  an  assurance  that  no  further  seizures  of 
this  character  should  take  place. 

And  so  on. 

Now,  we  come  to  the  celebrated  contra  bonos  mores  despatch,  at  page 
396,  dated  the  22nd  of  January.  I  may  relieve  the  minds  of  the  Tri- 
bunal at  once  by  saying  that  I  am  not  going  to  read  it  all,  as  it  has 
been  already  read  more  than  once.  Of  course,  if  there  is  any  passage 
in  connection  with  that  doctrine  which  throws  light  upon  it,  I  will  read 
it  if  my  learned  Mend  suggests.    This  is  the  celebrated  sentence. 

Several  weeks  have  elapsed  since  I  had  the  honour  to  receive  through  the  hands  of 
Mr.  Edwardes. 

Subjects  which  could  not  be  postponed  have  engaged  the  attention  of  this  Depart- 
ment, and  have  rendered  it  impossible  to  give  a  formal  answer  to  Lord  Salisbury 
until  the  present  time. 

In  the  opinion  of  the  President  the  Canadian  vessels,  arrested  and  detained  in  the 
Behring  Sea,  were  engaged  in  a  pursuit  that  is  in  itself  contra  bonos  mores — a  pursuit 
which  of  necessity  involves  a  serious  and  permanent  injury  to  the  rights  of  the  Gov- 
ernment and  people  of  the  United  States.  To  establish  this  ground,  it  is  not  neces- 
sary to  argue  the  question  of  the  extent  and  nature  of  the  sovereignty  of  this 
Government  over  the  waters  of  the  Behring  Sea;  it  is  not  necessary  to  explain,  cer- 
tainly not  to  define,  the  powers  and  privileges  ceded  by  His  Imperial  Majesty  the 
Emperor  of  Russia  in  the  Treaty  by  which  the  Alaskan  territory  was  transferred  to 
the  United  States.  The  weighty  considerations  growing  out  of  that  territory,  with 
all  the  rights  on  land  and  sea  inseparably  connected  therewith,  may  be  safely  left 
out  of  view  while  the  grounds  are  set  forth  upon  which  this  Government  rests  its 
jnsl  in  cation  for  the  action  complained  of  by  Her  Majesty's  Government. 

And  then  he  proceeds  to  argue  upon  the  ground  that  this  is  an 
immoral  traffic,  that  it  is  a  traffic  which  interferes  with  the  rights  of  the 
Government  and  people  of  the  United  States,  and  then  he  proceeds, 
rather  adroitly,  having  made  some  approaches  to  argument  in  support 
of  his  own  view,  to  shift  the  onus. 

He  says  at  the  bottom  of  page  397 : 

Whence  did  the  ships  of  Canada  derive  the  right  to  do  in  1886  that  which  they  had 
refrained  from  doing  for  more  than  90  years  f 

And  finally  he  refers  to  the  fisheries  on  the  banks  of  Mewfound- 
805  land  as  if  suggesting  there  was  some  parallel,  and  he  refers  to 
dynamite  or  giant-powder  explosions — those  I  will  refer  to 
because  they  are  afterwards  used  by  Mr.  Phelps.  He  asks  why  the  two 
cases  are  not  parallel.  I  will  attempt  to  give  the  answer  a  little  later. 
And  he  finally  says : 

In  the  judgment  of  this  Government  the  law  of  the  sea  is  not  lawlessness. 

Which  is  a  graceful  piece  of  alliteration. 

Nor  can  the  law  of  the  sea  and  the  liberty  which  it  confers  and  which  it  protects 
be  perverted  to  justify  acts  which  are  immoral  in  themselves. 

Well  I  need  not  say  therefore  that  in  this  despatch,  although  he  sug- 
gests that  there  may  be  grounds  based  upon  jurisdiction  derived  from 
Russia,  his  main  ground  is  that  the  thing  is  centra  bonos  mores,  a  crime 
in  itself,  a  crime  which  they,  the  United  States,  have  a  right  to  com- 
plain of,  because  it  is  an  injury  to  them. 
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Well,  now,  what  is  the  subsequent  course  which  this  correspondence 
takes  ?  It  may  be  described  in  a  sentence,  though  I  have  two  more 
despatches  to  refer  to,  one  at  a  little  length.  Lord  Salisbury  meets 
him  upon  his  own  ground  and  says:  You  say  that  this  is  contra  bono* 
mores;  Have  nations  said  it?  You  say  that  this  is  an  injury  to  your 
rights.  What  are  your  rights?  Upon  what  law  are  they  defensible! 
By  what  law  are  they  recognized  and  protected? 

From  that  moment  you  will  find  that  Mr.  Blaine,  driven  from  his 
contra  bono*  mores  ground,  driven  from  the  field,  recurs  to  the  Russian 
derivative  title,  and  thereafter,  until  he  comes  to  cite  with  approbation 
an  eloquent  passage  from  a  communication  of  my  learned  friend  Mr. 
Phelps,  we  hear  no  more  of  the  contra  bonos  mores  doctrine. 

Now,  in  the  few  moments  that  remain,  I  should  like  to  call  attention  to 
that  despatch  of  Lord  Salisbury,  which  1  take  leave  to  say  is  a  despatch 
that  has  not  been  answered,  and  1  submit  cannot  be  answered.  It 
will  be  found  on  page  462. 

In  the  beginning  of  that  despatch,  which  I  will  not  read,  he  repeats, 
as  every  fair  man  arguing  is  bound  to  do,  fully  and  fairly  what  is  the 
contention  of  his  adversary.  He  says:  You  say  that  our  vessels  were 
engaged  in  a  pursuit  contra  bonos  mores:  You  say  that  these  fisheries 
were  under  the  exclusive  control  of  Russia:  You  say  that  the  seals 
being  taken  by  pelagic  sealing  in  the  open  sea  will  speedily  destroy  the 
species.    Now  how  are  these  arguments  taken  to  pieces? 

With  regard  to  the  first  of  these  arguments,  namely  that  the  seizure  of  the  Cana- 
dian vessels  in  the  Behring  Sea  was  justified  by  the  fact  that  they  were  engaged  in 
a  pursuit  that  is  in  itself  contra  bonos  mores — a  pursuit  which  of  necessity  involves 
a  serious  and  permanent  injury  to  the  rights  of  the  Government  and  people  of  the 
United  States,  it  is  obvious  that  two  questions  are  involved ;  first  whether  the  pur- 
suit and  killing  of  fur-seals  in  certain  parts  of  the  open  sea  is,  from  the  point  of 
view  of  international  morality,  an  often ce  contra  bonos  mores;  and  secondly,  whether, 
if  such  be  the  case,  this  fact  justifies  the  seizure  on  the  high  seas  and  subsequent 
confiscation  in  time  of  peace  of  the  private  vessels  of  a  frendly  nation? 

806  Oan  any  one  doubt  that  that  is  the  test  which  mast  be  applied, 
and  the  only  test  that  ought  to  be  applied  to  the  proposition  so 
propounded  by  Mr.  Blaine?  You  say  this  pursuit  is  contra  bonos  mores. 
I  do  not  agree  with  you.  Has  law  declared  it  so?  According  to  inter- 
national morality  even  has  it  been  so  declared?  It  does  not  become 
immoral  according  to  international  law  merely  because  you  choose  to 
say  it  is  so !  And  even  if  that  were  so  you  still  lag  behind  the  necessi- 
ties of  your  position,  because  you  have  still  to  shew  that  even  if  it  were 
contra  bonos  mores  international  law  would  justify  you  in  seizing  in  time 
of  peace  and  in  confiscating  the  ships  of  a  friendly  nation.  He  then 
proceeds  to  argue  the  broad  principles  which  cannot  be  doubted,  and 
cites  in  support  of  them  the  utterances  of  a  wise  President  of  the  United 
States  (President  Tyler)  who  after  stating  there  was  a  right  to  detain 
and  search  a  vessel  on  suspicion  of  piracy  goes  on  to  say: 

With  this  single  exception  no  nation  has  in  time  of  peace  any  authority  to  detain 
the  shins  of  auother  upon  the  high  seas  on  any  pretext  whatever  outside  the  territo- 
rial jurisdiction. 

Then  Lord  Salisbury  goes  on  to  point  out,  as  I  have  already  taken 
occasion  to  point  out,  that  even  in  the  case  of  the  slave  trade,  a  practice 
which  the  civilized  world  has  agreed  to  look  upon  with  abhorrence,  the 
right  of  arresting  the  vessels  of  another  country  engaged  in  that  trade 
is  only  exercisable  by  special  international  agreement.  And  he  finally 
draws  this  conclusion. 

But  Her  Majesty's  Government  must  question  whether  this  pursuit  can  of  itself  be 
regarded  as  contra  bonos  mores,  unless  and  until  for  special  reasons  it  has  been  agree4 
by  international  arrangement  to  forbid  it. 
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Placuitne  gentibust  Do  the  nations  of  the  world  agree  that  this  is  a 
thing  to  be  treated  as  contra  bono*  mores,  and  to  be  visited  with  their 
condemnation!    Then  he  proceeds. 

Fur-seals  are  indisputably  animals  fera  naturoe,  and  these  have  universally  been 
regarded  by  jnrists  as  res  nullius  until  they  are  caught.  No  person,  therefore,  can 
have  property  in  them  until  he  has  actually  reduced  them  into  possession  by  capture. 
It  requires  something  more  than  a  mere  declaration  that  the  Government  or  citizens 
of  the  United  States,  or  even  other  countries  interested  in  the  seal  trade,  are  losers 
by  a  certain  course  of  proceeding,  to  render  that  course  an  immoral  one. 

And  so  on.  And  then  he  comes  to  the  second  argument,  as  regards 
Russia  and  as  the  argument  which  is  there  set  out,  and  set  out  very 
well,  is  one  which  I  must  refer  to  myself  in  some  detail,  I  will  spare  the 
Tribunal  the  reading  of  it  at  this  stage.  Finally,  he  deals  with  the 
question  of  whether  the  effect  of  pelagic  sealing  is  to  be  treated  as  a 
fact  beyond  denial  or  doubt — that  the  taking  of  seals  in  the  open  sea 
will  lead  to  their  extinction;  and  expresses  his  view  upon  a  point  which 
deals,  not  with  question  of  property  or  property  right,  but  of  regula- 
tions; and  he  deals  with  it  upon  the  information  then  before  him. 
807         He  says  in  that  regard : 

The  negotiations,  now  being  carried  on  at  Washington,  prove  the  readiness  of 
Her  Majesty's  Government  to  consider  whether  any  special  international  agreement 
is  necessary  for  the  protection  of  the  fur-sealing  industry.  In  its  absence  (that  is, 
of  international  agreement)  they  are  unable  to  admit  that  the  case  put  forward  on 
behalf  of  the  United  States  affords  any  sufficient  justification  for  the  forcible  action 
already  taken  by  them  against  peaceable  subjects  of  Her  Majesty  engaged  in  lawful 
operations  on  the  high  seas. 

So  that  there  is  the  position ;  and  this  is  the  last  observation  I  take 
leave  to  make  to  day;  the  position  from  the  first  taken  up  and  consist- 
ently maintained  by  Great  Britain  is  this  "A  denial  of  your  right;  an 
utter  inability  on  your  part  to  justify  by  legal  argument,  or  upon  legal 
grounds,  your  claim  of  property,  or  property  right  or  property  interest; 
an  inability  on  your  part,  even  if  you  had  such  right,  to  justify  what 
you  have  done  in  protection  of  that  right.  But,  at  the  same  time, 
while  your  right  is  denied,  while  your  action,  even  if  the  right  existed, 
is  unwarranted,  still  the  Government  of  Great  Britain  is  anxious,  is 
willing,  is  ready,  to  join  in  dealing  with  this  matter  by  international 
arrangement,  which  shall  recognise  that  this  is  not  a  matter  of  exclusive 
Interest  in  the  United  States,  but  a  matter  of  interest  to  the  world." 

The  Tribunal  adjourned  till  to  morrow  morning,  the  12th  of  May,  at 
11^30  o'clock. 


TWENTY-SECOND  DAY,  MAY  iaTB,  1893. 

Mr.  Tuppee. — Mr.  President,  I  would  like  to  say  that  the  reason 
why  none  of  the  proofs  of  the  last  day's  arguments  appear  upon  the 
table  of  the  Tribunal  this  morning  is  that,  yesterday  being  a  Public 
Holiday,  the  printers  were  not  at  work;  but  yesterday's  report  and  the 
report  of  today's  argument  will  be  sent  to  each  Member  of  the  Tribunal 
on  Saturday. 

Sir  Charles  Russell.— The  Tribunal  will  remember  that  the  letter 
of  Lord  Salisbury  of  the  22nd  of  May,  1890,  at  page  462  of  Volume  III 
of  Appendix  to  the  British  Case,  to  which  I  yesterday  referred,  and  to 
which  I  intend  to  make  no  further  detailed  reference,  took  up  the  three 
grounds  set  forth  in  the  argumentative  letter  of  the  Secretary  of  State, 
Mr.  Blaine,  of  the  22nd  of  January.  It  dealt  with  the  question  whether 
the  pursuit  of  fur-seals  by  pelagic  sealing  was  contra  bonos  more*,  and 
it  went  to  the  heart  of  the  question,  by  putting  the  single  point:  Can 
you  say  that,  in  the  point  of  view  of  international  morality,  interna- 
tional law  has  ever  declared  that  it  was  contra  bonos  mores:  your  asser- 
tion does  not  make  it  sot 

He  then  proceeds  to  deal  with  the  derivative  claim  under  Russia; 
and,  lastly,  he  deals  with  the  question  of  fact,  as  to  which  he  expresses 
his  disagreement,  upon  the  evidence  before  him,  from  the  view  of  Mr. 
Blaine  as  to  the  effects  of  pelagic  sealiug. 

Now,  I  stated  in  commenting  on  that  letter  that  Mr.  Blaine's  reply, 
to  which  I  am  now  going  to  call  attention,  >md  which  you  will  find  at 
page  497  of  the  same  volume,  does  not  make  even  an  attempt  to  grapple 

with  any  except  one  of  the  points  dealt  with  in  the  pre- 
to^SUs!?i"biSyi  v*ous  despatch  of  Lord  Salisbury,  to  which  it  purported 
answer  to  the  «on-  to  be  a  reply.  My  learned  friend,  Mr.  Carter,  speaking 
**»ft«  ™°™  **•  almost  in  a  tone  of  apology  for  Mr.  Blaine,  said  that  he 

had  innocently — I  think  my  learned  friend  used  the  word 
"innocently" — that  he  had  innocently  allowed  himself  to  be  diverted 
from  the  true  ground  upon  which  the  case  of  the  United  States  ought 
to  have  been  based;  that  he  followed  the  scent  of  the  herring  drawn 
across  the  track  by  this  astute  statesman,  Lord  Salisbury;  and  that  he 
did,  in  his  answer  to  Lord  Salisbury's  despatch,  omit  the  cardinal  point 
of  what  is  now  said  to  be  the  United  States  case. 

Now  this  despatch,  which  is  to  be  found,  as  I  think  I  have  said,  in 

page  457  of  the  same  book,  is  oue  of  appalling  length.    It  extends  from 

page  457  to  page  506 !    I  follow  the  example  of  my  learned  friend 

809      Mr.  Carter  in  declining  to  read  it,  and  for  this  reason:  I  may 

describe  it,  and  describe  it  with  perfect  accuracy,  as  being  an 

elaborate  and  very  ingenious  argument  upon  the  construction  of  the 

Treaties  of  1824  and  1825;  an  argument  by  which  Mr.  Blaine  proves  to 

his  own  satisfaction  that  the  Ukase  of  1821,  by  which  Russia  claimed 

the  right  to  exclude  all  persons  or  all  ships  of  other  citizens  from  within 

100  miles  of  the  coast,  was  not  affected  by  the  Treaties  of  1824  or  1825 

at  all:  that  those  Treaties  operated  south  of  the  Aleutian  chain;  but 

that  the  Ukase  was  recognized  and  continued  to  be  acted  upon,  and 

acquiesced  in,  so  far  as  Behring  Sea  was  concerned. 

74 
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Now  I  am  stating  his  argument  fairly  I  think,  and  with  sufficient 
fulness.  I  will  not  deal  with  that  argument  in  this  connection,  for  the 
obvious  reason  that  I  must  combat  his  views  when  I  deal  with  the  con- 
struction of  the  Treaties  and  consider  the  first  four  questions  of  Article 
V;  and,  as  the  Tribunal  will  see  I  am  endeavoring  as  far  as  possible  to 
avoid  repeating  myself,  I  must  reserve  that  argument  till  its  proper 
place  in  the  discussion.  The  purpose  I  am  now  upon  is  to  show  to  the 
Tribunal  that  whereas  the  case  of  derivative  title  under  Eussia,  of 
exclusive  rights  and  exclusive  jurisdiction  under  Eussia,  is  so  promi- 
nently put  forward  in  the  diplomatic  argument,  the  case  which  is  now 
relied  upon — the  inherent  right  in  every  nation  to  exercise  such  pro- 
tective measures  as  its  interests  in  its  own  view  demand — while  I  will 
not  say  is  wholly  left  out  of  sight,  takes  indeed  a  very  unimportant 
place  in  the  discussion.  I  justify  that  by  making  but  one  reference 
before  I  leave  this  despatch.  The  whole  pith  of  this  argument  is 
summed  up  on  page  506;  and  at  the  first  sentence  on  that  page  the 
point  to  which  his  argument  is  addressed  is  brought  out. 

It  only  remains  to  say  that  whatever  duty  Great  Britain  owed  to  Alaska  as  a 
Russian  province,  whatever  she  agreed  to  do,  or  to  refrain  from  doing,  touching 
Alaska  and  the  Behring's  Sea,  was  not  changed  by  the  mere  fact  of  the  transfer  of 
sovereignty  to  the  United  States.  It  was  explicitly  declared  in  the  Vlth  article  of 
the  Treaty  by  which  the  territory  was  ceded  by  Russia,  that  the  cession  hereby 
made  conveys  all  the  right,  franchises  and  privileges  now  belonging  to  Russia  in  the 
said  territory  or  dominions,  and  appurtenances  thereto. 

And  he  proceeds,  and  I  read  this  for  an  additional  reason,  beyond 
that  of  wishing  to  show  his  contention: 

Neither  by  the  Treaty  with  Russia  of  1825,  nor  by  its  renewal  in  1843,  nor  by  its 
second  renewal  in  1859,  did  Great  Britain  gain  any  right  to  take  seals  in  Bea- 
ring's Sea.  In  fact,  those  Treaties  were  a  prohibition  upon  her  which  she  steadily 
respected  so  long  as  Alaska  was  a  Russian  province.  It  is  for  Great  Britain  now  to 
show  by  what  law  she  gained  rights  in  that  sea  after  the  transfer  of  its  sovereignty 
to  the  United  States. 

Mr.  Justice  Harlan. — Sir  Charles,  was  there  a  formal  renewal  of 
the  Treaties  in  the  year  he  refers  to,  or  was  it  an  inaccurate  use  of  the 
wordl 

Sir  Charles  Russell.— Well,  Sir,  I  think  it  is  quite  correct 
810  I  read  that  latter  sentence  for  a  reason  that  I  think  will  justify 
me  in  the  opinion  of  the  Tribunal — That  latter  sentence  is  a  com- 
plete misconception  of  the  legal  position  of  Great  Britain  in  respect  of 
the  fishing  rights  in  Behring  Sea.  We  do  not  assert,  we  never  have 
asserted,  that  Great  Britain  gained  by  her  Treaties  any  rights  in  Beh- 
ring Sea.  Eussia  had  no  capacity  to  confer  those  rights — no  power 
except  the  power  of  might,  if  she  tried  to  exercise  it  and  was  Success- 
ful, to  prevent  the  exercise  of  those  rights.  We  refer  to  those  Treaties 
only  to  show  that  Eussia,  having  asserted  claims  which  were  incon- 
sistent with  those  rights,  withdrew  from  that  assertion,  not  that  she 
conferred  the  rights  upon  us.  The  rights  did  not  depend  upon  her  or 
upon  her  will:  they  are  part  of  the  rights  which  belong  to  mankind 
and  to  all  nations  in  common. 

Then  finally,  following  an  ingenious  device  in  argument,  he  winds  up 
by  seeking  to  put  the  onus  on  Great  Britain,  and  asks  how  the  ships  of 
Canada  derived  a  right  in  1868  which  they  had  not  exercised  for  90 
years:  upon  what  grounds  we  can  defend  in  the  year  1886  a  course  of 
conduct  in  the  Behring  Sea  which  had  been  carefully  avoided  ever  since 
its  discovery;  and  finally,  by  what  reasoning  her  Majesty's  Govern- 
ment conclude  that  an  act  may  be  committed  with  impunity  against 
the  rights  of  the  United  States  which  had  never  been  attempted 
against  the  same  rights  when  held  by  Eussia  1 
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I  will  only  observe  in  passing  that  this  is  quite  a  mis-apprehension  of 
the  position  in  which  the  question  is  to  be  viewed,  and  that  the  latter 
one  of  those  suggestions  begs  the  question  which  was  really  in  dispute. 

Now  I  have  only  one  further  reference  to  make  to  this  correspond- 
ence, and  it  is  of  a  general  nature.  Several  subsequent  letters  passed, 
Lord  Salisbury  combating,  demolishing  as  I  submit,  the  argument  of 
Mr.  Blaine  on  the  construction  of  the  Treaty;  and,  finally,  with  the 
despatches  of  17  December,  1890,  the  discussion  on  paper  substan- 
tially came  to  an  end.  That  despatch  will  be  found  on  page  37  of  the 
second  part  of  the  large  volume.  This  is  a  still  more  appalling  letter  in 
point  of  length,  because  the  letter  itself  extends  from  page  37  to  page 
56,  and  with  its  in  closures  it  extends,  I  think,  to  about  page  64.  I  again 
have  pleasure  in  following  the  judicious  example  of  my  friend  Mr.  Car- 
ter; I  will  not  read  it.  1  give  the  same  reason  which  I  have  given  in 
reference  to  the  previous  despatch,  because  I  have  to  deal  with  that 
matter  as  a  separate  argument. 

The  whole  of  this  letter  is  conversant  with  the  same  question  of  justi- 
fication under  derivative  right  from  Eussia,  with  one  exception,  and 
that  is  the  exception  which  is  to  be  found  in  the  concluding  part  of  the 
letter  at  page  56.  It  is  the  letter  which  begins  with  that  remarkable 
statemeut  that  my  learned  friends  are  not  now  prepared  to  endorse  or 
to  agree  with,  on  page  37,  in  which  Mr.  Blaine,  a  man  of  acuteness  of 
mind  having  obviously  carefully  studied  the  question,  and  having  at 
his  command  I  presume  the  best  legal  ability  which  the  Bar  of  the 
United  States  can  furnish  him  with — and  we  know  how  high  that 
811  ability  is — states  that  if  Great  Britain  can  show  that  Behring 
Sea  was  included  in  the  phrase  "Pacific  Ocean"  in  the  Treaties 
of  1824  and  1825,  then  the  Secretary  of  State  representing  the  United 
States,  must  admit  that  the  United  States  have  no  well  grounded  com- 
plaint against  her.  Now  this  is  a  serious  statement.  It  is  a  statement 
made  after  the  matter  has  undergone  prolonged  discussion.  We  have 
now  arrived  at  the  month  of  December,  1890,  the  discussion  arising 
out  of  seizures  which  had  taken  place  in  August,  1886.  Therefore,  four 
years  and  some  months  have  elapsed  during  which  the  question  has 
been  thrashed  out  in  discussion  on  both  sides:  aud,  as  one  may  natu- 
rally presume,  discussed  in  the  Cabinet  Councils  both  in  Great  Britain 
and  in  America.  Yet  here  is  this  statement.  "  Satisfy  us  that  Beh- 
ring Sea  was  included  under  the  description  of  "Pacific  Ocean"  in  the 
Treaties  of  1824  and  1825,  and  we  admit  that  we  have  no  well  grounded 
complaint  against  you".  I  shall  support  that  proposition  of  Mr.  Blaine 
in  argument.  It  is  the  proposition  that  has  to  be  established,  that, 
unless  there  was  acquiescence,  or  recognition,  or  a  course  of  conduct 
which  estops  or  binds  England  in  relation  to  asserting  rights  in  Beh- 
ring Sea,  if  she  shows  that  Behring  Sea  was  in  fact  included  in  the 
Pacific  Ocean,  then  she  establishes  two  things,  first  of  all,  that  Russia, 
if  she  ever  made  the  assertion,  did  not  persevere  in  it:  and  next,  if  the 
Treaty  does  include  and  cover  Behring  Sea  under  the  phrase  "Pacific 
Ocean"  that  it  was  a  clear  and  distinct  recognition  by  Russia  of  the 
rights  of  Great  Britain  to  fish  in  Behring  Sea.  But  there  is,  as  I  have 
said,  one  qualification  upon  this  statement,  and  it  is  this;  on  the  12th 
September,  1888,  my  learned  friend,  Mr.  Phelps,  had  written,  not  to 
the  Government  of  Great  Britain,  but  to  his  own  Government  a  letter 
which  has  since  become  important.  It  was  not  communicated  to- the 
Government  of  Great  Britain,  it  lay  I  will  not  say  "perdue",  but,  unno- 
ticed apparently  in  the  archives  of  the  Foreign  Secretary  for  two  years 
and  some  months,  and  Mr.  Blaine,  coming  across  it,  reproduces  it  and 
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hands  it  down  to  posterity  in  his  despatch,  with  which  I  am  now  deal- 
ing. In  introducing  it,  he  says  the  United  States  does  not  claim  that 
Behring  Sea  is  a  mare  clansum;  but  he  goes  on  to  say 

At  the  same  time  the  United  States  does  not  lack  abundant  authority,  according  to 
the  ablest  exponents  of  international  law,  for  holding  a  small  section  of  the  Beh- 
ring Sea  for  the  protection  of  the  far-seals. 

What  he  means  by  that  phrase,  I  do  not  know;  I  cannot  even  guess. 
Does  he  mean  that  the  section  from  the  line  of  demarcation  from 
Behring  Straits  traced  upon  both  of  the  maps,  running  west  of  the 
Pribiloff  Islands  and  between  the  Commander  Islands  and  the  western 
end  of  the  Aleutian  Chain, — does  he  mean  that  that  is  a  small  section 
of  Behring  Seat  I  do  not  know  what  he  means ;  I  do  not  know  whether 
he  had  any  real  conception  in  his  own  mind  of  what  he  mei  t;  but  we 
have  had  no  explanation.    Then  he  proceeds: 

Controlling  a  comparatively  restricted  area  of  water  for  that  one  specific 
812      purpose  is  by  no  means  the  equivalent  of  declaring  the  sea,  or  any  part  thereof, 
mare  clausum. 

Lord  Hannen. — May  that  not  be  connected  with  the  proposition 
made  in  the  previous  paragraph,  as  to  a  circuit  drawn  round  the  island 
like  that  which  was  drawn  with  reference  to  Napoleon  at  St.  Helena. 

Sir  Charles  Bussell. — That,  probably,  is  the  idea,  my  Lord. 

Lord  Hannen. — It  follows  it  immediately  afterwards. 

Sir  Charles  Russell. — lam  obliged,  my  Lord;  that  probably  is 
the  idea;  but  I  have,  however,  to  observe  that  it  is  inconsistent  with 
the  entire  argument  in  the  earlier  part  of  his  despatch. 

Lord  Hannen. — Yes.    It  is  a  fresh  proposal. 

Sir  Charles  Russell. — I  was  going  to  say,  my  Lord,  it  was  a  fresh 
proposal,  probably  in  reference  to  the  suggestion  of  the  concurrence  of 
Great  Britain  in  Regulations.    That  may  be  the  explanation  of  it. 

Mr.  Justice  Harlan. — The  paragraph  marked  "  6 "  is  one  of  the 
original  six  questions. 

Sir  Charles  Russell. — Yes;  that  is  probably  the  explanation. 

Then  he  proceeds  to  give  this  quotation  from  Mr.  Phelps'  letter,  as  to 
which  I  am  doing  no  discredit  to  the  arguments  which  are  advanced  in 
the  printed  argument  before  you  when  I  say,  that  upon  examination 
that  part  of  it  which  particularly  refers  to  the  supposed  claim  of  prop- 
erty in  the  industry,  and  protection  which  it  is  claimed  is  a  right 
incident  to  that  property  in  the  industry — that  that  argument  is  but 
an  amplification  of  this  passage  from  Mr.  Phelps'  letter. 

Now,  I  have  said  that  that  argument,  amplified  in  the  printed  paper 
before  the  Tribunal,  I  will  deal  with,  of  course,  in  the  appropriate 
order.  I  am  not  now  upon  it;  but,  before  I  leave  it,  I  wish  to  ask  the 
Members  of  the  Tribunal  to  turn  back  to  page  55:  about  20  lines  from 
the  bottom  of  that  page,  where  this  sentence  occurs: 

It  will  mean  something  tangible,  in  the  President's  opinion,  if  Great  Britain  will 
consent  to  arbritrate  the  real  qnestions  which  have  been  under  discussion  between 
the  two  Governments  for  the  last  four  years. 

Then  he  comes  to  an  enumeration  practically,  if  not  exactly,  in  the 
form  in  which  they  stand  in  the  Treaty  of  Arbitration,  of  the  five  ques- 
tions being  those  that  we  have  agreed  to  call,  and  properly  to  call, 
questions  of  exclusive  right  and  jurisdiction. 

Now,  I  pass  from  the  correspondence;  and  I  am  glad  to  relieve  the 
Tribunal  from  the  necessity  for  any  farther  reference  at  this  stage 
to  it. 
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I  must  now  call  the  attention  of  the  Tribunal  to  the  history  of  United 

States  legislation  upon  this  question  so  far  as  it  relates  to  this  matter 

of  the  fur-seals,  and  in  endeavouring  to  fix  upon  the  book  which 

813  will  save  the  members  of  the  Tribunal  from  endless  shifting  about 
of  references,  I  fiud  that  the  1st  volume  of  the  Appendix  of  the 

Case  of  the  United  States  will  be  found  to  contain  all  of  it. 

Mr.  Justice  Harlan. — Do  you  mean  at  page  92 1 

Sir  Charles  Russell. — I  meant  page  95,  and  I  refer  to  page  95  for 
this  reason — because  from  page  95  there  are  set  out  the  Revised  Stat- 
utes, some  of  which  are  previously  set  out  in  the  earlier  part. 

Mr.  Justice  Harlan. — 1  may  explain  to  you,  Sir  Charles,  that  in  1873 
went  into  effect  what  are  called  the  Revised  Statutes  of  the  United 
States,  the  main  object  of  which  was  to  put,  in  the  form  of  a  revision 
the  substance  of  the  statutes  already  in  force  on  the  same  general 
subjects. 

Sir  Charles  Russell. — So  I  understand.  I  am  very  much  obliged 
Th© Revised stat- ^or  *^e  explanation,  Sir.  It  was  indeed  on  that  under- 
nteaof  Aialka,  8eo.  standing  that  I  desire  to  refer  to  page  95,  and  I  have  taken 
l8M-  the  trouble  to  examine  and  to  note,  and  I  will  give  the 

date,  when  each  of  these  enactments  was  originally  passed.  I  will  give 
the  date  when  the  particular  provision  originally  became  law. 

Now  section  1954  became  law  on  the  27th  July  1868,  and  if  I  might 
respectfully  suggest,  it  would  not  be  unimportant  if  the  date  were  noted 
opposite  each  of  these  paragraphs.  Now  these  are  the  words  of 
section  1954: 

The  laws  of  the  United  States  relating  to  customs,  commerce,  and  navigation,  are 
extended  to  and  over  all  the  mainland,  islands,  and  waters  of  the  territory  ceded  to 
the  United  States  by  the  Emperor  ot  Russia,  by  Treaty  concluded  at  Washington  on 
the  30th  day  of  March,  A.  D.  one  thousand,  eight  hundred  and  sixty  seven,  so  far  as 
the  same  may  be  applicable  thereto. 

Now,  no  lawyer  will  doubt  that  that  standing  by  itself  is  strictly  a 
territorial  statute,  that  that  statute  is  one  which  no  judge  or  no  lawyer 
would  construe  as  applying  outside  the  limits  of  territorial  sovereignty 
of  the  State  which  enacted  it.  Nobody  will  doubt  that.  What  is 
doubtful  on  the  construction  of  the  statute  itself  is  what  is  meant  by 
"  the  waters  of  the  territories  ceded";  and  it  will  be  found  in  all  these 
provisions,  (whether  by  accident  or  design  I  know  not),  that  there  lurks 
a  grave  uncertainty,  even  down  to  the  very  last  enactment  of  1889, 
after  the  questions  in  controversy  between  the  two  Powers  have  arisen. 
But  I  am  now  submitting,  as  a  lawyer  to  lawyers,  as  a  matter  of  con- 
struction, that  if  this  came  to  be  construed,  as  to  its  application  to 
foreigners  not  subject  to  the  laws  of  the  United  States,  no  lawyer  and 
no  judge  would  construe  it  as  having  effect  outside  the  territorial  limits 
of  the  State.  Those  territorial  limits  of  the  State  might,  of  course, 
include  portions  of  water,  and  in  some  cases  very  considerable  portions 
of  water;  but  as  regards  territory  abutting  on  the  open  sea,  they  could, 
according  to  international  law,  only  extend  to  the  marginal  belt  now 
fixed  by  common  consent  of  nations  at  three  miles. 

Senator  Morgan. — I  do  not  desire,  Sir  Charles,  to  disturb  you  in  your 
argument,  but  may  I  call  your  attention  to  the  fact  that  in  1846, 

814  I  think  it  was,  Great  Britain  and  the  United  States  divided  the 
straits  of  Juan  de  Fuca,  which  were  the  open  sea,  and  part  oi  the 

North  Pacific  Ocean,  and  a  sea,  by  the  way,  in  which  the  seal  herds 
were  found,  and  where  fishing  for  seal  w&s  first  started — they  divided  it 
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by  a  line  which  in  no  place  approached  within  six  miles  of  either  coast,, 
and  in  many  places  it  is  40  miles  away  from  either  coast,  and  it  is  the 
boundary  line  between  Great  Britain  and  the  United  States  now. 

Sir  Charles  Russell. — I  am  aware  of  that,  Sir. 

Senator  Morgan. — That  destroyed  the  three-mile  territorial  limit,  as 
I  suppose,  and  substituted,  in  place  of  it,  the  other  line. 

Sir  Charles  Russell. — If  yon,  Senator,  think  this  is  ad  rem  (and  I 
say  it  with  the  unfeigned  respect  that  I  desire  to  pay  to  your  observa- 
tions) I  will  endeavor  to  make  some  kind  of  answer.  In  the  first  place 
I  should  require  to  know  a  little  more,  about  the  precise  circumstances 
of  the  water  which  is  called  the  Straits  of  Juan  de  Fuca,  which  leave 
Fuget  Sound  on  the  one  hand  and  pass  Victoria  on  the  other:  whether 
or  not  it  came  within  the  category  of  land-locked  waters,  and  so  forth. 

Senator  Morgan. — They  are  not  land-locked  waters. 

Sir  Charles  Russell. — I  am  merely  suggesting  that  I  should 
require  to  know  more  about  this  before  expressing  an  opinion. 

Senator  Morgan. — The  lakes  are  I  think. 

Sir  Charles  Russell. — I  should  then  require  to  know  how  far  the 
concurrence  of  other  nations  had  been  given  to  the  arrangement  made 
between  the  two  Powers  who  owned  the  adjoining  territory  5  and  lastly 
I  should  express  the  opinion,  for  what  that  opinion  is  worth,  that  if  that 
could  be  properly  called  the  uhigh  sea",  and  other  nations  were  not 
concurring  in  its  appropriation  between  these  two  Powers,  that  the  effect 
of  that  treaty  would  be  binding  on  these  two  Powers,  and  on  these  two 
Powers  only. 

Senator  Morgan. — I  am  only  speaking  of  the  feet  that  the  United 
States  and  Great  Britain  in  their  treaties  had  established  the  propo- 
sition that  a  water  boundary  may  be  established  by  treaty,  and  upon 
the  high  seas. 

Sir  Charles  Russell. — I  think  it  would  be  founding,  if  I  may 
respectfully  say  so,  Senator,  a  tremendous  conclusion  upon  a  very  small 
base  of  premises  to  say  that  because,  in  that  particular  case,  that  par- 
ticular treaty  had  been  entered  into,  it  was  the  affirmation  of  a  principle 
of  general  application. 

The  President. — The  same  argument  applies  as  to  the  line  estab- 
lished between  Russia  and  America  at  the  moment  of  the  cession  of 
territory  in  1867. 

Sir  Charles  Russell. — That  was  between  those  two:  It  would  be 
binding  as  between  those  two,  but  if  it  interfered  with  the  rights  of 
nations  on  the  high  sea  it  would  have  no  binding  force  or  operation 
whatever  upon  them.  But  I  beg  with  all  deference  to  decline  to  be 
called  upon  to  justify  everything  that  the  United  States  has  claimed,  or 
even  everything  that  Great  Britain  has  claimed. 
815  Senator  Morgan. — I  called  your  attention  to  it  because  you 
seemed  to  think  there  was  some  uncertainty  in  the  Act  of  Con- 
gress on  the  subject,  whereas  we  consider  there  is  absolute  certainty, 
because  we  legislated  according  to  our  boundaries. 

Sir  John  Thompson. — I  think  it  will  be  found  that  that  was  not  a 
Treaty  dividing  water  on  the  high  seas  outside  the  three  mile  limit,  but 
fixing  the  boundary  line  behind  which  you  were  to  ascertain  the  respec- 
tive properties  of  the  nations;  and  its  bearing  was  ascertained  by  its 
course  on  the  high  seas. 

Sir  Charles  Russell. — I  have  no  doubt  about  it.  But  let  there  be 
no  misapprehension  upon  what  I  am  now  saying.  I  am  not  contesting 
the  right  of  the  United  States  to  make  any  law  it  pleases  over  any  area  it 
jpleases  so  far  as  it  purports  to  bind  only  its  own  nationals — th$t  Js  jxot> 

i 
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my  argument  at  all — I  was  pointing  oat  that  this  would  be  construed 
to  mean  one  which  only  applied  to  foreigners  within  the  territorial  limits 
of  the  legislative  enacting  Power.  That  was  my  point.  But  I  was 
pointing  out  too  the  uncertainty  that,  on  the  face  of  the  Statutes, 
seemed  to  prevail  even  as  against  their  own  nationals  in  the  use  of  the 
vague  words,  "  and  waters  of  the  territory  ceded  *.  That  is  all  I  desire 
to  say. 

Now  the  next  section,  section  1955,  was  passed  also  in  1868,  and  it 
may  be  convenient  to  note  the  date  on  the  margin  of  that  section.  It  is 
a  section  which  is  in  the  nature  £>f  a  revenue  section.    It  says: 

The  President  shall  have  the  power  to  restrict  and  regulate  or  to  prohibit  the  use 
of  lire-arms,  ammunition  and  distilled  spirits  into  and  within  the  Territory  of  Alaska; 
the  exportation  of  the  same  from  any  port  or  place  in  the  United  States  when 
destined  to  any  port  or  place  in  that  Territory,  and  all  such  arms,  ammunition  and 
distilled  spirits  exported  or  attempted  to  be  exported  from  any  port  or  place  in  the 
United  States,  and  destined  for  such  Territory,  in  violation  of  auv  regulations  that 
mny  be  prescribed  under  this  section,  and  all  such  arms,  ammunition  and  distilled 
spirits  landed  or  attempted  to  be  landed  or  used  at  any  port  or  place  in  the  Territory, 
in  violation  of  such  regulations,  shall  be  forfeited;  and  if  the  value  of  the  same 
exceeds  400  dollars. — 

certain  consequences  are  to  follow.    Then  it  goes  on: 

And  any  person  wilfully  violating  such  regulations  shall  be  fined  not  more  than 
500  dollars  or  imprisoned  not  more  than  six  months.  Bonds  may  be  required  for  a 
faithful  observance  of  such  regulations  from  the  master  or  owners  of  any  vessel 
departing  from  any  port  in  the  United  States  having  on  board  fire-arms,  ammunition 
or  distilled  spirits,  when  such  vessel  is  destined  to  any  place  in  the  Territory  or  if 
not  so  destined,  when  there  is  reasonable  ground  of  suspicion  that  such  articles  are 
intended  to  be  landed  there  in  violation  of  law. 

And  so  forth. 

It  is  a  convenient  opportunity  to  observe  (without  discussing  it  at 
length,  which  I  must  do  a  little  later  on)  that  this  is  a  revenue  enact- 
ment— an  enactment  for  the  protection  of  the  revenue,  and  the  reve- 
nue laws  are  all  aimed  at  the  prevention  of  offences  the  completion 
or  consummation  of  which  involves  an  offeuce  on  land;  it  is  the 
816  bringing  things  into  the  territory  against  the  laws  of  the  terri- 
tory; and  for  the  enforcement  of  those  laws  a  certain  margin 
outside  the  three-mile  limit,  under  the  principle  of  what  is  known  as 
the  "hovering  Acts",  is,  by  the  common  consent  of  a  good  many 
nations — I  think  it  would  be  a  little  doubtful  to  affirm  it  as  a  principle 
of  international  law  at  this  moment,  for  I  think  it  has  not  reached  that 
stage — it  is  simply  that  a  number  of  nations  have  agreed  to  pass  laws 
of  that  kind  for  themselves;  and  where  they  find  their  nationals  in  the 
case  of  other  Powers  attempting  to  violate  those  laws,  they  have 
acquiesced  in  their  being  treated  as  offenders  against  the  law,  and  have 
not  intervened  to  protect  them  when  they  believed  they  were  intention- 
ally endeavouring  to  violate  the  laws  which  they  had  passed. 

Senator  Morgan. — Probably  it  may  become  international  law  by 
long  acquiescence. 

Sir  Ohables  Eussell. — Probably  its  growth  may  be  in  that  stage  of 
gradual  development  to  which  I  referred  in  some  intro- 

section  1966.     <Juctory  observations  which  I  made  a  few  days  ago. 

Now  section  1956  was  also  passed  in  the  year  1868.    It  is  these  terms : 

No  person  shall  kill  any  otter,  mink,  marten,  sable  or  fur-seal  or  other  fur-bearing 
animal  within  the  limits  of  Alaska  territory  or  within  the  waters  thereof; 

There  still  is  the  vagueness  to  which  I  have  referred. 

And  every  person  guilty  thereof  shall,  for  each  offence,  he  fined  not  less  than  200 
dollars  nor  more  than  1,000  dollars,  or  imprisonment  not  more  than  six  months,  or 
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both;  and  all  vessels,  their  tackle,  apparel,  furniture  and  cargo,  found  engaged  in 
violation  of  this  section  shall  be  forfeited.  But  the  Secretary  of  the  Treasury  shall 
have  power  to  authorize  the  killiug  of  any  such  mink,  marten,  sable  or  other  fur- 
bearing  animal,  except  fur-seals,  under  such  Regulations  as  he  may  prescribe;  and  it 
shall  1>e  the  duty  of  the  Secretary  to  prevent  the  killing  of  any  fur-seal,  and  to  pro- 
vide for  the  execution  of  the  provisions  of  this  section  until  it  is  otherwise  provided 
by  law;  nor  shall  he  grant  any  special  privileges  under  this  section. 

Now  I  make  the  same  comment  in  passing:  there  is  the  vagueness  as 
regards  the  phrase  "  within  the  waters  of  Alaska  territory",  leaving  it 
undetermined  whether  it  means  the  whole  of  the  waters  east  of  the  line 
of  demarcation,  or  whether  it  means  only  the  ordinary  three-mile  belt. 
I  am  not  talking  of  bays,  land-locked  waters,  or  matters  of  that  kind — 
that  will  be  always  understood ;  but  so  far  as  it  was  limited  to  the  three- 
mile  limit,  then  it  was  perfectly  within  the  competence  of  the  United 
States  to  bind  foreign  subjects  as  well  as  its  own  nationals;  but  if  it 
extended  further  than  those  limits,  it  could  have  no  application  to 
foreigners  at  all. 

Now  the  next  section — section  1957,  was  also  passed  in  1868.  It 
says: 

Until  otherwise  provided  bv  law,  all  violations  of  this  chapter,  and  of  the  several 
laws  hereby  extended  to  the  Territory  of  Alaska  and  the  waters  thereof,  committed 
within  limits  of  the  same,  shall  be  prosecuted  in  any  district  court  of  the 
817  United  States  in  California  or  Oregou,  or  in  the  district  Courts  of  Washing- 
ton ;  and  the  collector  and  deputy  collectors  appointed  for  Alaska  Territory, 
and  any  person  authorized  in  writing  by  either  of  them,  or  by  the  Secretary  of  the 
Treasury,  shall  have  power  to  arrest  persons  and  seize  vessels  and  merchandize  liable 
to  fines,  penalties  or  forfeitures  under  this  and  the  other  laws  extended  over  the 
Territory,  and  to  keep  and  deliver  the  same  to  the  marshal  of  some  one  of  such 
Courts;  and  such  Courts  shall  have  original  Jurisdiction  and  may  take  cognizance 
of  all  cases  arising  under  this  Act,  and  the  several  laws  hereby  extended  over  the 
Territory,  and  shall  proceed  herein  in  the  same  manner  and  with  the  like  effect  as  if 
such  oases  had  arisen  within  the  district  or  territory  where  the  proceedings  are 
brought. 

I  merely  ask  the  Tribunal  to  take  notice,  in  passing,  that  such  Courts 
are  to  have  original  jurisdiction.  They  are  "  Instance  Courts  n}  as  they 
are  sometimes  technically  called. 

Section  1958  was  also  passed  in  the  year  1868,  and  is  in  these  terms. 
It  is  not  very  important : 

In  all  cases  of  fine,  penalty,  or  forfeiture,  embraced  in  the  Act  approved  3rd 
March,  one  thousand,  seven  hundred  and  ninety-seven,  chapter  13,  or  mentioned  in 
any  Act  in  addition  to,  or  amendatory  of  such  Act,  that  have  occurred  or  may  occur 
in  the  collection  district  of  Alaska,  the  Seoretary  of  the  Treasury  is  authorized 

to  exercise  the  power  of  remission,  and  so  on. 

Now  comes  the  first  section  of  the  legislation  dealing  with  the  Islands 
of  St.  George  and  St.  Paul — the  first  legislative  Act  of  the  United 
States  in  which  the  Islands  of  St.  George  and  St.  Paul  are  directly 
dealt  with,  and  that  was  passed  on  the  3rd  March  1869. 

The  islands  of  St.  George  and  St.  Paul  in  Alaska  are  declared  a  special  reservation 
for  Government  purposes,  and  until  otherwise  provided  by  law  it  shall  be  unlawful 
for  any  person  to  land  or  remain  on  either  of  those  islands,  except  by  the  authority 
of  the  Secretary  of  the  Treasury,  and  any  person  found  on  either  of  those  islands, 
contrary  to  the  provisions  hereof,  shall  bo  summarily  removed ;  and  it  shall  be  the 
duty  of  the  Secretary  of  War  to  carry  this  section  into  effect. 

I  have  no  comment  to  make  on  that  except  to  observe  that  it  was 
entirely  within  the  competence  of  the  Legislature  of  the  United  States 
to  make  that  provision,  if  it  desired,  binding  on  the  whole  world.  It 
was  their  territory;  they  had  the  right  to  say  who  shall  and  who  shall 
not  land  there. 

Sir  John  Thompson.— Can  you  give  the  date  of  that? 
B  s,  pt  xm 6 
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Sir  Charles  Eussell. — It  became  law  on  the  3rd  March,  1869. 

The  next  section,  1960,  was  passed  on  the  1st  July,  1870.  I  might 
indeed,  if  I  wished  to  divert  from  the  line  which  I  am  upon,  and  if 
I  were  to  follow  the  broad  and  generous  lines  of  my  friend  Mr.  Gar- 
ter's argument,  have  pointed  out  that  this  attempt  to  prohibit  access 
of  other  persons,  and  so  shut  out  this  island  from  the  commerce  of  the 
world,  would  hardly  be  in  accordance  with  my  friend's  broad  and  gener- 
ous conception  of  the  duties  and  rights  of  nations;  but  I  do  not  dwell 
on  that  topic. 

Jfow  section  1960  provides: 

It  shall  be  unlawful  to  kill  any  fur-seal  upon  the  islands  of  St.  Paul  and 
818  St.  George,  or  in  the  waters  adjacent  thereto,  except  during  the  months 
of  June,  July,  September  and  October  in  each  year;  and  it  shall  be  unlawful 
to  kill  such  seals  at  any  time  by  the  use  of  fire  arms,  or  by  other  means  tending  to 
drive  the  seals  away  from  those' islands,  but  the  natives  of  the  islands  shall  have  the 
privilege  of  killing  such  young  seals  as  may  be  necessary  for  their  own  food  and 
olothing  during  other  months,  and  also  such  old  seals  as  may  be  required  for  their 
own  .clothing,  and  for  the  manufacture  of  boats  for  their  own  use;  and  the  killing 
in  such  cases  shall  be  limited  and  controlled  by  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasury. 

Well,  so  far  as  this  deals  with  the  killing  of  seals  upon  the  islands, 
again,  of  course,  it  is  perfectly  competent  to  bind  the  whole  world. 
Of  course  you  cannot  kill  seals  on  the  land  unless  you  are  on  the  land 
or  very  close  to  it  on  the  territorial  waters;  and  therefore  it  is  within 
the  competence  of  the  United  States,  by  the  use  of  the  words  iu  that 
section  "or  in  the  waters  adjacent  thereto",  construed  as  a  Judge  or  a 
lawyer  would  construe  them,  still  to  mean  (unless  there  was  something 
in  the  context  which  showed  a  different  meaning  was  intended),  the 
marginal  belt  of  three  miles;  the  principle  of  course  being,  Terrce 
dominium  finitur  ubi  finitur  armorum  vis. 

Section  1961,  passed  in  the  year  1870,  provides: 

It  shall  be  unlawful  to  kill  any  female  seal,  or  any  seal  less  than  one  year  old,  at 
any  season  of  the  year  except  as  above  provided :  and  it  shall  also  be  unlawful  to 
kill  any  seals  in  the  waters  adjacent  to  islands  of  St.  Paul  and  St.  George,  or  on  the 
beaches,  cliffs,  or  rocks  where  they  haul  up  from  the  sea  to  remain ;  and  every  per- 
son who  violates  the  provisions  of  this  or  the  preceding  section  shall  be  punisned 
for  each  offence — 

And  so  on. 

I  make  as  to  that  the  same  comment  which  1  made  with  regard  to 
the  previous  section. 
Section  1902,  which  was  also  passed  in  1870,  is  in  these  terms: 

For  the  period  of  20  years  from  the  first  July,  one  thousand  eight  hnudred  and 
seventy,  the  number  of  the  fur-seals  which  may  be  killed  for  their  skins  upon  the 
islaud  of  St.  Paul  is  limited  to  seventy-live  thousand  per  annum :  and  the  number 
of  fur-seals  which  may  be  killed  for  their  skins  upon  the  island  of  St.  George  is  lim- 
ited to  twenty-five  thousand  per  annum. 

But  the  Secretary  of  the  Treasury  may  limit  the  number.  There  is 
no  objection  to  that;  it  is  quite  within  the  competence  of  the  Legisla- 
ture. 

Section  1963  was  also  passed  in  the  year  1870;  and  this  becomes  a 
little  important: 

When  the  leaso  heretofore  made  by  the  Secretary  of  the  Treasury  to  the  Alaska 
Commercial  Company  of  the  ri^lit  to  engage  in  taking  fur-seals  on  the  islands  of 
St.  Paul  and  St.  George  pursuant  to  the  act  of  the  1st  July  1889 — 

I  do  not  know  what  that  Act  is.    I  think  we  have  not  got  it — how- 
ever it  is  not  important. 
General  Fostbk, — It  is  the  Act  authorising  the  lease. 
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Sir  Charles  Eussell. — I  thank  you;  that  I  gathered;  but  I  think 
it  is  not  set  out. 

819  General  Foster. — Not  here. 

Sir  Charles  Eussell. — It  was  the  first  Act  authorising  the 
lease: 

When  any  future  similar  lease  expires,  or  is  surrendered,  forfeited  or  terminated, 
the  Secretary  shall  lease  to  proper  and  responsible  parties,  for  the  best  advantage  of 
the  United  States,  having  due  regard  to  the  interests  of  the  Government,  the  native 
inhabitants,  their  comfort,  maintenance,  and  education,  as  well  as  to  the  interests  of 
the  parties  heretofore  engaged  in  trade,  and  the  protection  of  the  fisheries,  the  right 
of  taking  far  seals  on  the  islands  herein  named,  and  of  sending  a  vessel  or  vessels  to 
the  islands  for  the  skins  of  such  seals,  for  the  term  of  twenty  years  at  an  annual 
rental  of  not  less  than  fifty  thousand  dollars,  to  be  reserved  in  such  lease  and  secured 
by  a  deposit  of  the  United  States  bonds  to  that  amount;  and  every  such  lease  shall 
be  duly  executed  in  duplicate  and  shall  not  be  transferable. 

Mr.  Justice  Harlan. — Sir  Charles,  if  I  might  interrupt  you  for  a 
moment,  you  read  that  as  if  it  referred  to  an  Act  passed  in  1889.  It  is 
Chapter  1889,  and  the  Act  of  the  first  July  1870.  No  doubt  you  will  find 
that  provision  in  the  act  of  1870. 

Sir  Charles  Eussell. — I  think  very  likely  you  are  right,  Sir.  I 
misread  the  chapter  for  the  year.    Now  section  1964  says: 

The  Secretary  of  the  Treasury  shall  take  from  the  lessees  of  such  islands  in  all  cases 
a  bond — 

And  so  on.    I  need  not  trouble  about  that. 
Then  section  1965,  passed  in  the  same  year,  says: 

No  persons  other  than  American  citizens  shall  be  permitted,  by  lease  or  otherwise, 
to  occupy  the  islands  of  St.  Paul  or  St.  George,  or  either  of  them,  for  the  purpose  of 
taking  the  skins  of  fur-seals  therefrom,  nor  shall  any  foreign  vessels  be  engaged  in 
taking  such  skins;  and  the  Secretary  of  the  Treasury  shall  vacate  and  declare  any 
lease  forfeited  if  the  same  be  held  or  operated  for  the  use,  benefit  or  advantage, 
directly  or  indirectly,  of  any  person  other  than  Amerioan  citizens. 

I  am  afraid  with  regard  to  this  provision  the  idea  of  trusteeship  for 
the  benefit  of  mankind  was  not  quite  present  to  the  mind  of  the  framer 
of  this  particular  provision. 

Now  section  1966,  which  was  also  passed  in  the  year  1870,  says: 

Every  lease  shall  contain  a  covenant  on  the  part  of  the  lessee  that  he  will  not  keep, 
sell,  furnish,  give  or  dispose  of  any  distilled  spirits  or  spiritous  liquors — 

I  need  not  trouble  you  with  that. 

Now  section  1967,  passed  also  in  the  year  1870,  provides: 

Every  person  who  kills  any  fnr-seal  on  either  of  those  islands,  or  in  the  waters 
adjacent  thereto,  without  authority  of  the  lessees  thereof,  and  every  person  who 
molests,  disturbs,  or  interferes  with  the  lessees,  or  either  of  them,  or  their  agents  or 
employes  in  the  lawful  prosecution  of  their  business,  under  the  provisions  of  this 
chapter,  shall  for  each  offense  be  punished  as  prescribed  in  section  nineteen  hundred 
and  sixty-one;  and  all  vessels,  their  tackle,  apparel,  appurtenances  and  cargo,  whose 
crews  are  found  engaged  in  any  violatiou  of  the  provisions  of  the  sections  nineteen 
hundred,  and  sixty  five  to  nineteen  hundred  and  sixty  eight,  inclusive,  shall  be  for- 
feited to  the  United  States. 

Senator  Morgan. — What  is  the  penalty  attaching  to  the  provision  in 
the  last  sentence  that  you  read  Sir  Chariest 

820  Sir  Charles  Eussell: 

Every  person  who  kills  any  fur  seal  on  either  of  those  islands  or  in  the  waters 
adjacent  thereto,  without  authority  of  the  lessees  thereof — 

Senator  Morgan. — The  last  clause. 
Sir  Charles  Eussell. 

And  every  person  who  molests,  disturbs,  or  interferes  with  the  lessees,  or  either  of 
them,  or  their  agents  or  employe's  in  the  lawful  prosecution  of  their  business  under 
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the  provisions  of  this  chapter,  shall  for  each  offence  be  punished  as  prescribed  In  sec- 
tion nineteen  hundred  and  sixty  one ;  and  all  vessels,  their  tackle,  appnrel,  and  appur- 
tenances, and  cargo,  whose  crews  are  found  engaged  in  any  violation  of  the  pro  visions 
of  sections  nineteen  hundred  and  sixty-five  to  nineteen  hundred  and  sixty  eight, 
inclusive,  shall  be  forfeited  to  the  United  States. 

Senator  Morgan. — The  forfeiture  applies  to  all  those  offences  1 

Sir  Charles  Bussell. — Yes. 

Senator  Morgan. — I  am  mistaken.  I  thought  it  applied  only  to  the 
killing  of  female  seals. 

Sir  Charles  Russell. — Not  at  all,  Sir;  this  section  makes  it  an 
offence  to  kill  any  fur  seal  on  either  of  the  Islands  without  the  assent  of 
the  lessees.  It  makes  it  an  offence  to  kill  any  fur  seal  "  in  the  waters 
adjacent  thereto" — whatever  those  words  mean.  It  makes  it  an  offence 
also  for  any  person  to  molest,  disturb  or  interfere  with  the  lessees  in  the 
lawful  prosecution  of  their  business;  and  it  attaches  to  all  those  offences 
the  consequences  to  be  found  in  the  sections  referred  to,  which  include 
fine  and  imprisonment;  and  it  also  attaches  the  further  sanction  and 
penalty  that  the  vessels,  apparel,  and  so  on,  shall  be  forfeited  to  the 
United  States. 

I  need  not  point  out  this  is  a  very  wide  reaching  section,  perfectly 
within  the  competence,  again,  of  the  United  States  to  pass,  so  as  to  bind 
its  own  nationals,  perfectly  competent  for  the  United  States  to  pass  so 
as  to  bind  all  within  the  extent  of  its  territorial  dominion,  but  not  beyond. 

Senator  Morgan. — Would  it  be  competent  to  treat  it  as  a  hovering 
Act,  to  prevent  an  offence  against  the  revenue  T 

Sir  Charles  Bussell. — Certainly,  if  an  offence  is  contemplated  to 
be  committed  on  the  territory,  which  is  the  principle  of  the  revenue  Acts, 
certainly,  within  the  limitations  and  qualifications  which  I  shall  have  to 
explain  when  I  deal  with  that  subject.  Applied,  as  you  will  see  this 
municipal  law  has  been  applied,  it  means  this,  that  anyone  who  kills  a 
fur-seal  any  where  east  of  the  line  which  has  been  called,  for  brevity, 
the  line  or  demarcation,  is  (as  it  has  been  construed)  liable  to  fine, 
imprisonment,  and  to  the  forfeiture  of  the  ship  to  the  United  States. 
Section  1968  which  was  also  passed  in  1870,  is: 

If  any  person  or  Company,  under  any  lease  herein  authorized  knowingly  kills  or 
permits  to  be  killed  any  number  of  seals — 

and  so  on,  there  are  penalties.    Then  section  1969,  also  passed  in  1870  is 

In  additional  to  the  annual  rental  required  to  be  reserved  in  every  lease— 

821      there  is  the  annual  tax  or  duty  of  two  dollars  on  each  fur  skin. 
Then  section  1970,  also  passed  in  1870,  provides. 

The  Secretary  of  the  Treasury  may  terminate  any  lease  given  to  any  person,  com- 
pany or  corporation,  on  full  and  satisfactory  proof  of  the  violation  of  any  of  the 
provisions  of  this  chapter,  or  the  regulations  established  by  him. 

that  is,  the  Secretary  of  the  Treasury.    Then  section  1971. 

The  lessees  shall  furnish  to  the  several  masters  of  vessels  employed  by  them  certi- 
fied copies  of  the  lease,  which  shall  be  presented  to  the  Government  revenue  officer. 

I  need  not  read  that.    And  then  section  1972, 

Congress  may,  at  any  time  hereafter,  alter,  amend,  or  repeal,  sections  from  1960  to 
1971,  both  inclusive,  of  this  chapter. 

That  is  to  say,  to  turn  back  for  one  moment,  section  1960  is  the  one 
which  makes  it  unlawful  to  kill  any  fur-seal  on  the  islands  or  in  the 
waters  adjacent  thereto  except  in  particular  months:  Section  1961 
makes  it  unlawful  to  kill  any  female  seal — those  are  the  particular  sec- 
tions of  importance:  Congress  may  alter  or  repeal  those  sections,  a  pro- 
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vision  which  I  do  not  myself  appreciate.  I  shonld  suppose  it  was 
always  in  the  competence  of  the  Legislature,  by  a  subsequent  provision, 
to  repeal  them. 

Mr.  Justice  Harlan. — I  can  tell  you  briefly  the  history  of  those 
words  in  our  Statutes. 

Sir  Charles  Eussell. — It  would  be  interesting,  Sir,  no  doubt. 

Mr.  Justice  Harlan. — Our  Constitution  says  that  no  State  shall  pass 
a  law  impairing  the  obligation  of  contracts,  but  these  provisions  are  not 
applicable  to  Acts  of  Congress.  The  words  referred  to  by  Counsel  were 
inserted  to  avoid  any  question  of  the  Legislature  divesting  vested 
rights;  Charters  frequently  reserve  the  right  to  alter  or  amend,  to  pre- 
vent any  question  being  raised  that  subsequent  legislation  deprived  a 
party  of  vested  rights. 

Sir  Charles  Eussell. — The  next  section  became  law  on  the  5th 
March,  1872,  and  that  is  section  1973. 

Mr.  Gram. — When  was  section  1972  made  law! 

Sir  Charles  Eussell. — That  became  law  in  1870.  By  section  1973 
the  Secretary  of  the  Treasury  is  authorized  to  appoint  one  agent  and 
three  assistant  agents;  and  by  section  1974,  also  passed  in  1872,  they 
are  to  receive  a  certain  amount  of  pay.  By  section  1975  the  agents  are 
not  to  be  interested  in  any  lease,  and  by  section  1976  they  are  empow- 
ered to  administer  oaths.  All  those  sections  were  passed  in  1872,  but 
they  are  not  very  material. 

Now  the  next  legislative  Act  is  Chapter  64,  on  page  99  of  this  volume. 
It  became  law  on  the  24th  March  1874,  and  it  provides  that 

An  Act  to  amend  the  Act  intituled  "an  Act  to  prevent  the  extermination  of  for- 
bearing animals  in  Alaska",  approved  July  1st  1870,  is  hereby  amended,  so  as 
822      to  authorize  the  secretary  of  the  Treasury,  and  he  is  hereby  authorized  to 
designate  the  months  in  which  fur  seals  may  be  taken  for  their  skins  on  the 
Islands  of  St.  Paul  and  St.  George  in  Alaska,  and  in  the  waters  adjacent  thereto, 
and  the  number  to  be  taken  on  or  about  each  island  respectively. 

Now  up  to  this  time  the  Tribunal  will  perceive  that  two  expressions 
have  been  used.  So  far  as  regards  water,  which  is  the  point  in  ques- 
tion, in  describing  the  extent  of  the  application  of  the  legislation  in 
the  Statute  of  1868,  the  laws  relating  to  commerce  and  to  navigation — 
I  do  not  stop  to  observe  upon  the  consequences  of  this  extension  of  the 
laws  of  commerce — are  extended  among  other  things  over  all  the 
mainland,  islands  and  waters  of  the  territory  ceded.  That  is  one 
expression;  but  in  every  subsequent  enactment  down  to  1889,  which  I 
have  not  yet  touched  upon,  the  wofds  are  "and  waters  adjacent  thereto^. 
It  stands  thus:  "the  law  is  to  extend  to  the  mainland,  islands  and 
waters  of  the  territory  ceded ";  and  the  alternative  expression  is 
"waters  adjacent  thereto". 

Now,  in  1889,  an  important  Act  was  passed;  and,  before  I  call  atten- 
tion to  this  legislation,  I  ask  permission  for  one  moment,  because  it  is 
matter  of  interest  and,  I  think,  not  without  importance,  to  show  what  was 
the  state  of  opinion  in  America  among  its  most  distinguished  and  influen- 
tial citizens  and  legislators  upon  this  subject  of  public  fishing  rights  in 
waters  adjoining  a  particular  territory,  I  mention  it  here,  as  I  always 
try  to  do,  in  the  order  of  time.  We  have  got  now  to  the  eve  of  the  legisla- 
tion of  1889.  There  was  then  existing  another  dispute  between  Great 
Britain  and  the  United  States.  Of  course,  there  is  an  Stetateofl889 
eastern  as  well  as  a  western  coast  of  America,  and  the 
question  arose  as  to  what  were  the  rights  of  the  United  States  to  fish  in 
the  waters  adjoining  Canadian  territory,  Newfoundland,  and  so  forth; 
and  there  was  a  certain  amount  of  friction  existing  between  the  two 
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nations  on  the  subject,  and  a  distinguished  English  Statesman,  Mr. 
Chamberlain,  was  despatched  in  1888  upon  a  pacific  mission  to  America. 
The  matter  finally  resolved  itself  into  a  very  small  and  fine  point.  The 
general  rule  as  to  the  three  miles  from  the  shore  as  an  international 
principle  was  hardly  in  question ;  but  the  point  arose  how  it  was  to  be 
applied  in  the  case  of  embayed  waters.  On  the  part  of  Canada,  it  was 
claimed  that,  where  the  bay  ran  to  a  considerable  extent  into  the  terri- 
tory of  Canada,  that  the  Canadians  should  have  exclusive  rights  even 
if  the  mouth  of  the  bay  was  more  than  6  miles  wide,  that  is  to  say  if  it 
was  of  greater  width  than  it  could  be  protected  by  the  vis  armorum — 
three  miles  on  each  side.  They  contended  for  a  wider  application.  That 
was  resisted  by  the  United  States ;  they  claimed  that  they  had  the  right 
to  enter  any  bay  which  was  wider  at  its  mouth  than  six  miles,  and  had 
the  right  to  fish  up  to  within  3  miles  of  the  coast  of  that  bay,  following 
from  point  to  point  the  sinuosities  of  the  bays;  and,  finally,  the  majority 
of  the  Senate  recommended,  for  the  settlement  of  the  differences,  that 

the  limits  should  be  fixed  at  10  miles;  that  is  to  say,  that  wher- 
823      ever  at  the  mouth  of  the  bay  the  land  approached  within  10  miles, 

the  exclusive  right  should  be  considered  as  belonging  to  the 
Power  owning  the  territory.  The  matter  came  to  be  discussed  in 
Committee,  and  among  the  influential  Members  of  the  Committee  was 
one  of  your  distinguished  body ;  and  he,  with  three  other  gentlemen, 
signed  a  minority  report.  The  signatures  are  those  of  John  T.  Morgan, 
Eli  Salisbury,  Joseph  E.  Brown,  and  H.  B.  Payne;  and  their  argument 
was  a  very  sensible  one;  they  did  not  want  this  restricted  limit.  I  am 
reading  from  the  Senate  "Miscellaneous  Documents",  1st  session,  50th 
Congress,  Volume  2,  page  65.  The  gentlemen  who  formed  this  minor- 
ity had  very  wisgly  in  their  minds  the  fact  that  I  have  mentioned,  that 
this  great  Power,  the  United  States,  has  interests  on  both  sides,  west 
and  east;  and  this  is  the  language  they  use  in  their  Report: 

A  vast  extent  of  the  coast  of  the  Pacific  reaching  to  the  Arctic  Circle,  and  des- 
tined to  become  a  more  important  fishing  ground  than  the  Atlantio  coasts,  mnst  be 
affected  by  the  principles  of  international  Taw  which  the  United  States  shall  assert 
as  defining  the  limits  seaward  from  the  coast  of  oar  exclusive  right  to  fish  for  seals 
and  sea  otters  and  whales,  and  the  many  varieties  of  food  fishes  that  swarm  along 
the  coast  of  Bearing  Sea  and  the  Straits.  We  might  find  in  that  quarter  a  very 
inconvenient  application  of  the  doctrine  that  by  the  law  of  nations  the  three  mile 
limit  of  the  exclusive  right  to  fishery  is  to  follow  and  be  measured  from  the  sinuos- 
ities of  the  coasts  of  the  bays,  creeks  and  harbours  that  exceed  six  miles  in  width  aft 
the  entrance,  and  an  equally  iuconvenient  application  of  our  claim  for  full  commer- 
cial privileges  in  Canadian  Ports  for  our  fishermen  when  applied  to  British  Columbian 
fishermen  m  our  Pacific  Ports,  which  are  nearer  to  them  than  to  our  fisheries  in 
Alaska. 

There  is  a  great  deal  of  weight,  I  need  not  say,  looking  to  the  source 
from  which  it  comes,  in  that  statement;  but  I  call  attention  to  it  in 
view  of  the  broad  suggestion  which  is  now  propounded,  that  at  the 
very  time  that  these  statesmen  were  considering  this  matter  in  1888, 
the  Uuited  States  asserted  that  she  had,  first  of  all,  under  her  title 
from  Russia,  and  next  as  inherent  in  her  right  of  territorial  dominion, 
the  right  of  stretching  out  its  arm  of  authority  over  the  whole  of 
Behring  Sea  and  to  exclude  others  from  the  pursuit  of  seals  and  sea- 
otters  and  whales, — and  I  do  not  see  why  it  should  stop  at  fur-seals  or 
at  the  many  varieties  of  food  fishes  that  swarm  along  the  coast  of 
Behring  Sea  and  the  Straits, — I  say  this  is  very  strong  evidence,  indeed, 
that  that  principle  of  international  law  to  which  we  have  adverted 
was  a  principle  recognized  by  the  public  men  of  authority  in  the  United 
States;  but  that  what  this  minority  was  struggling  against, — and  in 
the  point  of  view  of  international  interests  I  do  not  complain  of  their 
struggling  against  it — was  a  limitation  in  the  application  of  principle 
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ob  the  east  coast  of  America  which  might  conflict  with  some  interests 
they  would  feel  bound  to  assert  or  feel  justified  in  asserting  on  the 
other  coast. 

Senator  Morgan.  That  treaty  was  rejected  by  the  Senate. 

Sir  Charles  Eussell.  It  was,  quite  true,  as  I  am  glad  to  be 
reminded  by  the  Senator.  They  took  the  narrow  line.  They  were 
for  close  and  strict  limitation. 

824  Now,  before  I  call  the  attention  of  the  Tribunal  to  this  Statute 
of  1889,  as  to  which  I  must  make  some  comment,  I  wish  to  give 

its  history.  It  is  not  long,  and  if  the  Tribunal  will  turn  to  the  original 
Case  of  Great  Britain,  the  history  there  begins  on  page  123.  I  hope  I 
need  not  remind  the  Tribunal  of  the  point  to  which  all  this  discussion 
is  tending.  1  am  upon  the  question  of  seizures,  and  I  am  pointing  out 
that  the  seizures  were  based  upon  municipal  legislation  and  upon 
municipal  legislation  alone;  and  I  want  to  demonstrate  only  that  the 
theory  which  is  now.  put  forward  was  never  dreamt  of  until  at  a  later 
stage  of  the  discussion  some  ingenious  mind  suggested  it. 

In  1889,  what  was  the  state  of  things,  to  begin  with!  The  state  of 
things  was  this;  that  three  years  before,  namely  in  1886,  vessels  of 
subjects  of  the  Queen  had  been  seized  for  fur-sealing  in  Behring  Sea; 
that  those  seizures  had  been  repeated  in  1887;  that  there  had  been  no 
seizures  in  1888;  I  think  that  seizures  were  further  repeated  in  1889. 
Now  that  was  the  state  of  the  case;  and  you  have  seen  from  the  dip- 
lomatic correspondence  up  to  that  time  what  was  the  attitude  and  the 
justification  of  the  United  States.    I  will  read  from  the  Case,  p.  123. 

Daring  the  fiftieth  session  of  the  House  of  Representatives,  in  1889,  the  Committee 
on  Marine  and  Fisheries  was  directed  "to  fully  investigate  and  report  upon  the 
nature  and  extent  of  the  rights  and  interests  of  the  United  States  in  the  fur-seals 
and  other  fisheries  in  the  Behring  Sea  in  Alaska,  whether  and  to  what  extent  the 
same  had  been  violated,  and  by  whom ;  and  what,  if  any,  legislation  is  necessary 
for  the  better  protection  and  preservation  of  the  same ! " 

The  Committee  reported,  upholding  the  claim  of  the  United  States  to  jurisdiction 
over  all  waters  and  land  included  in  the  geographical  limits  stated  in  the  Treaty  of 
Cession  by  Russia  to  the  United  States. — 

Senator  Morgan. — That  was  a  Honse  Committee,  was  it  not! 

Sir  Charles  Eussell. — Yes;  it  is  called  a  Committee  of  the  Honse 
of  Representatives.  I  need  not  stop  to  point*  ont  that  that  was  an 
assertion  of  territorial  dominion  over  that  area. 

The  Committee  reported,  upholding  the  claim  of  the  United  States  to  jurisdiction 
over  all  waters  and  land  included  in  the  geographical  limits  stated  in  the  Treaty  of 
Cession  by  Russia  to  the  United  States,  and  construing  different  Acts  of  Congress  as 
perfecting  the  claim  of  national  territorial  rights  over  the  open  waters  of  Sehring 
Sea  everywhere  within  the  above-mentioned  limits. 

The  report  states : 

The  territory  of  Alaska  consists  of  land  and  water.  Exclusive  of  its  lakes,  rivers, 
harbours,  and  inlets,  there  is  a  large  area  of  marine  territory  which  lies  outside  of 
the  three-mile  limit  from  the  shore,  but  is  within  the  boundary-lines  of  the  territory 
transferred  by  Russia  to  the  United  States. 

And  the  Report  concludes  thus : 

That  the  chief  object  of  the  purchase  of  Alaska  was  the  acquisition  of  the  vain- 
able  products  of  Behring  Sea. 

I  need  not  point  out  that  the  fur-seal  is  not  the  only  valuable  product 
of  the  Behring  Sea,  and  that  that  is  an  assertion  of  territorial 

825  dominion  and  sovereignty,  which,  of  course,  carries  with  it,  if 
well-founded,  the  exclusive  right  to  take  the  products,  whatever 

they  are,  of  that  Sea. 

That  at  the  date  of  the  cession  of  Alaska  to  the  United  States,  Russia's  title  to 
Behring  Sea  was  perfect  and  indisputed. 
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That.  1>y  virtue  of  the  Treaty  of  Cession!  the  United  States  acquired  complete  title 
Wall  that  portion  of  Behriug  Sea  situated  within  the  limits  prescribed  by  the  Treaty. 

The  Committee  herewith  report  a  bill  making  necessary  amendments  of  the  exist- 
ing law  relating  to  these  subjects,  and  recommend  its  passage. 

It  then  proceeds  to  describe  the  amendments,  as  declaring  the  true 
intent  and  meaning  of  section  1956.  That,  the  Tribunal  will  remember, 
is  the  section  which  prohibits  the  killing  of  any  otter,  mink,  marten, 
sable,  or  fur-seal  or  other  fur-bearing  animal  within  the  limits  of  Alaska 
territory  or  in  the  waters  thereof: 

That  section  1956  was  intended  to  include  and  app  ly,  and  is  hereby  declared  to 
include  and  apply,  to  all  the  waters  of  Behring  Sea  in  Alaska  embraced  within  the 
boundary-lines  mentioned  and  described  in  the  Treaty  with  Russia,  dated  the  30th  March, 
A.  D.  1867,  by  which  the  Territory  of  Alaska  was  ceded  to  the  United  States;  and  it 
shall  be  the  duty  of  the  President  at  a  timely  season  in  each  year  to  issue  his  Procla- 
mation, and  cause  the  same  to  be  published  for  one  month  in  at  least  one  newspaper 
published  at  each  United  States  port  of  entry  on  the  Pacific  coast,  warning  ail  per- 
sons against  entering  said  Territory  and  waters  for  the  purpose  of  violating  the  pro- 
visions of  said  section ;  and  he  shall  also  cause  one  or  more  vessels  of  the  United 
States  to  diligently  cruize  said  waters  and  arrest  all  persons,  and  seize  ail  vessels 
found  to  be,  or  to  have  been,  engaged  in  any  violation  of  the  laws  of  the  United 
States  therein. 

The  Bill,  Mr.  President,  did  not  pass  the  House  of  Representatives, 
but  this  section  was  added  by  the  House  as  an  amendment  to  a  Bill  for 
the  protection  of  the  salmon  fisheries  of  Alaska,  which  originated  in 
the  Senate. 

The  Semite  however  refused  to  accept  the  amendment  of  the  other 
House,  and  the  Bill  was  accordingly  referred  to  a  Conference  of  the 
g^LS^^and  the  section,  as  finally  modified  and  adopted  in  the  Act  of 
the  2nd  flafcWSS^jreads  as  follows: 

This  is  as  it  stanc^iTTtm^bOQk  »t  page  99,  and  it  will  be  observed  that 
it  did  not  pass  the  legislative  boftw^and  ultimately  become  law  in  the 
terms  in  which  it  was  recommended:  flVQse  terms  being  that  it  should 
apply  "  to  all  the  waters  of  Behring  Sea  in^&laska  embraced  within  the 
boundary-lines  mentioned  and  described  in  fla^Treaty  with  Russia*. 
The  earlier  statute  runs  thus:  "  The  laws ...  are  emended  to  and  over 
all  the  main -land,  islands  and  waters  of  the  territory  c34e(l  *°  the  United 
States  by  the  Treaty  with  Russia  "j  and  the  section  as4*  was  actually 
passed  runs  as  follows :  \ 

That  S.  1956. . .  is  hereby  declared  to  include  and  apply  to  all  the  do&hrion  of  tlie 
United  States  in  the  waters  of  Behring  Sea.  \ 

v        

Now  I  really  have  to  ask,  what  was  the  reason  of  the  changed  ^a8 
it  intended  that  the  change  should  mean  anything,  or  was  it  intended 
that  it  should  mean  nothing  T  \ 

Was  it  intended  to  be  left  in  a  position  in  which,  without  assfi^" 
826  ing  dominion  over  all  the  waters  of  Behring  Sea,  it  should  yet  0® 
so  vaguely  framed  that  the  executive  authority  would  be  entitled , 
to  invoke  an  interpretation  of  it  as  if  it  included  all  the  waters  of  the 
Behring  Sea  as  part  of  the  dominion  belonging  to  Alaska  territory  t  In 
this  discussion  also  one  of  your  Tribunal  took  part,  and,  as  the  Tribunal 
would  be  prepared  to  expect,  a  sensible  part.  First  of  all,  instead  of 
being  a  substantive  Act  dealing  with  this  question,  it  is  smuggled  into 
(if  I  may  use  the  expression)  an  Act  dealing  with  an  entirely  different 
matter — an  Act  for  the  protection  of  the  Salmon  Fisheries  of  Alaska; 
and  when  it  came  up,  Mr.  Senator  Morgan  (I  now  refer  to  page  249  of 
vol.  Ill  of  the  Appendix  to  the  Case  of  Great  Britain)  says: 

I  wish  to  say  jnst  this :  That  in  the  Report  made  by  the  Committee  the  rights  of 
the  Government  of  the  United  States  were  not  considered,  and  not  intended  to  be 
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considered.  We  only  arrive  at  tbe  conclusion  that  the  question  presented  in  .the 
amendment  of  the  House  is  of  such  a  serious  and  important  a  character  that  the  Com- 
mittee on  Foreign  Relations  would  not  undertake  at  this  time  to  pronounce  that 
kind  of  judgment  npon  it  which  is  due  to  the  magnitude  of  such  a  question. 

Very  wise  words. 

I  desire  that  the  Bill  ae  it  passed  the  Senate  originally  should  pass, 

That  is  the  Salmon  Fisheries  Bill. 

because  it  protects  the  salmon  and  other  fisheries  in  Alaska,  about  which  there  is  no 
dispute;  but  this  particular  question  is  one  of  very  great  gravity  and  ncriotiKiiPss, 
and  the  Committee  on  Foreign  Relations,  or  at  leant  a  majority  of  the  entire  Com- 
mittee, did  not  feel  warranted  in  undertaking  to  consider  it  at  this  time. 

Mr.  Justice  Harlan. — I  think  those  observations  of  Mr.  Sherman 
following  that  are  important. 

Sir  Charles  Russell. — I  will  read  them  by  all  means. 

Senator  Morgan. — I  should  like  to  say  this,  that  we  were  then  in  full 
course  of  negotiations  with  Great  Britain  for  the  settlement  of  these  dis- 
puted questions,  and  it  was  submitted  by  the  Committee  of  Foreign 
Belations  to  the  Senate  that  that  diplomatic  effort  should  not  be 
obstructed  by  summary  legislation. 

Sir  Charles  Russell. — I  think  nobody  can  doubt  the  perfect  wis- 
dom of  that  view  which  operated  upon  your  mind,  but  it  did  not  operate 
apparently  upon  that  of  the  majority  of  the  legislative  body. 

The  point  is  not  what  individual  Senators,  however  wise  and  eminent, 
held  in  the  matter,  but  what  the  Legislature  has  done;  and  that  I  am 
now  proceeding  to  consider.  But  in  answer  to  Mr.  Justice  Harlan,  I 
will  of  course,  read,  Mr.  Sherman's  speech. 

General  Foster. — He  was  chairman  of  the  Committee. 

Sir  Charles  Russell. — 1  am  much  obliged. 

I  intended,  when  the  amendment  was  properly  before  us,  to  say  to  the  Senate  that 
the  Committee  on  Foreign  Relations  were  of  the  opinion  that  while  there  was  no 
objection  at  all  to  the  Senate  Bill  as  it  passed  [that  is  the  Salmon  Fisheries  Bill]  it 
being  for  a  clear  and  plain  purpose,  the  question  proposed  by  the  House  in  the 
form  of  an  amendment  was  a  grave  one,  and  had  no  relation  to  the  subject- 
827  matter  of  the  Bill,  and  ought  not  to  bo  connected  with  it,  had  no  connection 
really  with  it,  and  involved  serious  matters  of  international  law,  perhaps,  and 
of  pnblic  policy,  and  therefore  it  ought  to  be  considered  by  itself. 

I  was  directed  by  the  Committee  to  state  that  tbe  subject-matter,  the  merits  of  the 
proposition  proposed  by  the  House,  were  not  before  us,  and  not  considered  by  us, 
and  we  are  not  at  all  committed  for  or  against  the  proposition  made  by  the  House. 
We  make  this  Report  simply  because  it  has  no  connection  with  the  Bill  itself,  and 
it  ought  to  be  disagreed  to  and  abandoned,  and  considered  more  carefully  hereafter. 
I,  therefore,  ask  for  a  Committee  of  Conference  on  the  disagreeing  votes  of  the  two 
Houses. 

Ultimately  it  was  passed  in  the  form  in  which  it  stands  on  page  99. 

"That  section  1956  of  the  Ke vised  Statutes  of  the  United  States  is 
hereby  declared  to  include  and  apply  to  all  the  dominion  of  the  United 
States  in  the  waters  of  Behriug  Sea,  and  it  shall  be  the  duty  of  the 
President,  at  a  timely  season  in  each  year,  to  issue  his  Proclamation, 
and  cause  the  same  to  be  published." 

Senator  Morgan. — The  word  "  dominion  "  used  in  that  statute,  I  beg 
leave  to  say,  Sir  Charles,  is  the  word  used  in  the  Treaty.  Of  course  its 
signification  as  that  statute  has  presented  it  must,  in  the  absence  of  an 
interpretation  by  the  Legislature,  depend  on  the  judgment  of  the  courts 
as  to  what  dominion  included. 

Sir  Charles  Russell. — I  do  not  know  whether  the  Tribunal  heard 
that.  It  is  not  without  some  consequence  perhaps.  The  learned  Sena- 
tor has  said  that  that  word  " dominion"  as  introduced  in  that  section 
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is  so  introduced  because  it  is  found  in  the  Treaty  of  18G7.  I  beg  leave 
to  observe,  with  great  deference  to  the  learned  Senator,  that  when  I 
come  to  deal  with  that  Treaty  of  1867  it  will  be  found  that  there  is  no 
such  word  in  it  as  "  dominion  ",  that  it  has  been  changed  in  the  trans- 
lation, and  that  u  rights  of  sovereignty,"  which  is  the  expression  in  the 
treaty,  has  been  incorrectly  interpreted  in  the  English  version  into  the 
word  "  dominion." 

Senator  Morgan. — I  never  heard  that,  as  to  the  word  "dominion", 
there  was  a  mistranslation  of  the  treaty.  I  understand  the  Treaty  was 
drawn  up  in  English  and  French. 

Sir  Charles  Russell. — I  think  not,  sir,  with  great  deference. 

Mr.  Justice  Harlan. — Yes.    Here  it  is  in  French  on  page  76. 

Mr.  Foster. — It  is  in  English  and  in  French.  The  United  States 
Government  never  makes  a  Treaty  in  a  foreign  language. 

Senator  Morgan.— The  word  "dominion"  was  used. 

Sir  Charles  Eussell. — In  my  judgment  the  point  is  not  a  material 
one,  but  as  matter  of  fact  when  I  come  to  deal  with  that  Treaty  I  will 
point  out  the  construction  that  is  erroneously  placed  upon  some  words 
in  that  Treaty,  judged  at  least  by  the  French  original.  I  do  not  myself 
consider  that  the  word  is  one  of  importance.  It  is  a  mere  matter  of 
translation. 

My  point  upon  this  Statute  of  1885,  of  course,  is  that  it  is  a  piece  of 
ex  post  facto  legislation,  which  purports  to  extend  the  operation  of  the 
earlier  Acts.  It  is  declaratory  of  the  meaning  of  those  earlier 
828  Acts,  but  it  substitutes  words  much  wider  in  their  scope  and 
capable  of  being  interpreted  to  mean,  and  I  think  what  I  have 
read  shows  they  were  intended  to  mean,  the  assertion  of  dominion,  of 
territorial  sovereignty,  over  the  waters  of  Behring  Sea  within  the  limits 
of  the  Treaty  of  cession  of  1867;  therefore,  the  particular  question  to 
which  Senator  Morgan  has  been  good  enough  to  draw  my  attention 
would  not  in  that  connection  be  material. 

So  much  for  the  statutes.  Now  still  pursuing  the  same  line  to  which 
I  am  closely  adhering,  and  demonstrating  to  this  Tribunal  that  as  against 
British  subjects  the  municipal  law  alone  wasinvoked  and  put  into  opera- 
tion, I  have  to  say  that  there  was  no  suggestion  at  any  place,  or  at  any 
time,  or  by  any  person,  of  that  which  one  would  have  expected,  if  such 
a  case  had  been  in  the  minds  of  the  Executive,  and  which  must  have 
been  put  forward  in  the  simplest  form  thus :  We  are  proceeding  against 
your  subjects  for  violation  not  of  our  municipal  law,  but  merely  in  pur- 
suance of  that  inherent  right  which  we  have  to  protect  our  property 
and  our  interests,  wherever  that  property  or  those  interests  may  be  inju- 
riously affected. 

Now  I  wish  to  make  this  matter  clear  beyond  all  possibility  of  doubt; 
and  one  therefore  naturally  turns  to  see  what  were  the  grounds  upon 
which  those  representing  the  United  States  Executive  invoked  the 
authority  of  their  municipal  courts  and  claimed  sentence  of  imprison- 
ment, fine  and  confiscation.  For  that  purpose,  of  course,  one  naturally 
turns  to  the  pleadings  in  the  case. 

Proceedings  in  the  Alaskan  Court. 

The  case  is  presented  to  the  Court,  and  it  must  be  dealt  with  by  the 
Court  secundum  allegata  et  probata.  Accordingly  I  turn  to  page  65  of 
Volume  III  of  the  Appendix  to  the  British  Case.  On  that  page  will 
be  found  the  libel : 
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In  the  United  States  District  Court,  for  the  District  of  Alaska. 

The  United  States,  Libellant,  v.  The  Schooner  "  Thornton",  her  Tackle,  etc— On  Libel  of 
Information  for  being  engaged  in  the  Business  of  killing  Fur-seal  in  Alaska. 

TRANSCRIPT  OF  RECORD. 

On  the  28th  day  of  An  gnat,  1886,  was  filed  the  following  Libel  of  Information: 

In  the  District  Court  of  the  United  States  for  the  District  of  Alaska. 

August  Special  Term,  1886. 

To  the  Honourable  Lafayette  Dawson,  Judge  of  said  District  Court: 

The  libel  of  information  of  M.  D.  Ball,  Attorney  for  the  United  States  for  the  Dis- 
trict of  Alaska,  who  prosecutes  on  behalf  of  said  United  States,  and  being  present 
here  in  Court  in  his  proper  person,  in  the  name  and  on  heualf  of  the  said  United 
States,  against  the  schooner  "Tborntou",  her  tackle,  apparel,  boats,  cargo 
829  and  furniture,  and  against  all  persons  intervening  for  their  interests  therein, 
in  a  cause  of  forfeiture,  alleges  and  informs  as  follows: 

That  Charles  A.  Abbey,  an  officer  in  the  Revenue  Marine  Service  of  the  United 
States,  and  on  special  duty  in  the  waters  of  the  district  of  Alaska,  heretofore,  to 
wit,  on  the  1st  day  of  August,  1886,  within  the  limits  of  Alaska  territory,  and  in  the 
waters  thereof,  and  within  the  civil  and  judicial  district  of  Alaska,  to  wit,  within 
the  waters  of  that  portion  of  Behring  Sea  belonging  to  the  said  district,  on  waters 
navigable  from  the  sea  by  vessels  of  10  or  more  tons  burden,  seized  the  ship  or  ves- 
sel, commonly  called  a  schooner,  the  "Thornton",  her  tackle,  apparel,  boats,  cargo, 
and  furniture,  being  the  property  of  some  person  or  persons  to  the  said  Attorney 
unknown,  as  forfeited  to  the  United  States,  for  the  following  causes: 

That  the  said  vessel  or  schooner  was  found  engaged  in  killing  fur-seal  within  the 
limits  of  Alaska  Territory,  and  in  the  waters  thereof,  in  violation  of  section  1956  of 
the  Revised  Statutes  of  the  United  States. 

And  the  said  Attorney  saith  that  all  and  singular  the  premises  are  and  were  true, 
and  within  the  Admiralty  and  maritime  jurisdiction  of  this  Court,  and  that  by  rea- 
son thereof,  and  by  force  of  the  Statutes  of  the  United  States  in  such  caaes  made 
and  provided,  the  afore -mentioned  and  described  schooner  or  vessel,  being  a  vessel 
of  over  20  tons  burden,  her  tackle,  apparel,  boats,  cargo,  and  furniture,  became  and 
are  forfeited  to  the  use  of  the  said  United  States,  and  that  said  schooner  is  now 
within  the  district  aforesaid. 

Wherefore  the  said  Attorney  prays  that  the  usual  process  and  monition  of  this 
honourable  Court  issue  in  this  behalf,  and  that  all  persons  interested  in  the  before- 
mentioned  and  described  schooner  or  vessel  may  be  cited  in  general  and  special  to 
answer  the  premises,  and  all  due  proceedings  being  had,  that  the  said  schooner  or 
'  vessel,  her  tackle,  apparel,  boats,  cargo,  and  furniture  may,  for  the  cause  aforesaid, 
and  others  appearing,  be  condemned  by  the  definite  sentence  and  decree  of  this  hon- 
ourable Court,  as  forfeited  to  the  use  of  the  said  United  States,  according  to  the 
form  of  the  Statute  of  the  said  United  States  in  such  cases  made  and  provided. 

M.  D.  Ball, 
United  States  District  Attorney  for  the  District  of  Alaska. 

That  libel  was  amended  and  appears  in  its  amended  form  on  page  71, 
at  the  bottom  of  the  page.  It  is  not  amended  in  any  matter  materia! 
for  this  purpose,  except  so  as  to  bring  the  men  as  persons  under  the 
cognizance  of  the  court.  They  were  afterwards  subjected,  as  you  know, 
to  fine  and  imprisonment;  which  has  also  an  important  bearing  as  to 
whether  it  was  under  municipal  law  or  not  that  these  proceedings  were 
founded. 

Then  there  is  a  demurrer,  at  the  bottom  of  page  72: 

1.  The  said  claimant  by  protestation,  not  confessing  all  or  any  of  the  matters  in 
said  amended  information  contained  to  be  true,  demurs  thereto  and  says  that  the 
said  matters  in  manner  and  form,  as  the  same  are  in  the  information  stated  and  set 
forth,  are  not  sufficient  in  law  for  the  United  States  to  have  and  maintain  their  said 
action  for  the  forfeiture  of  the  property  aforesaid. 

2.  The  said  claimant  by  protestation  denies  that  this  Court  has  jurisdiction  to 
determine  or  try  the  question  hereby  put  in  issue. 

3.  And  that  the  said  claimant  is  not  bound  in  law  to  answer  the  same. 
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That  demurrer  was  overruled,    I  do  not  think  I  need  trouble  you 
with  it. 
Senator  Morgan. — Was  there  an  intervention  of  the  owner  in  that 
caset 

830  Sir  Charles  Russell. — Yes,  of  the  owner  or  the  person  inter- 
ested; I  think  the  owner.    I  wish  to  go  over  all  these,  so  that  I 

need  not  have  to  recur  again  to  the  pleadings  in  the  other  cases.  1  am 
merely  giving  the  "  Thornton  n  as  a  sample  case  in  1886.  The  others 
were  similar. 

I  will  now  turn  to  page  112  of  that  large  volume,  which  relates  to  the 
later  seizures. 

The  President. — Your  point  is  that  the  prosecution  was  always  had 
under  section  1956 1 

Sir  Charles  Russell. — Yes,  sir.  I  find  I  ought  to  refer  the  Tri- 
bunal for  one  moment  to  the  beginning  of  the  proceedings  in  the  "  Say- 
ward  w  case,  as  they  were  similar  to  the  later  prosecutions.  It  is  on 
page  83,  at  the  bottom  of  the  page,  vol.  III. 

In  the  District  Court  of  the  United  States  for  the  District  of  Alaska. 
United  States  v.  Geo.  B.  Ferry  and  A,  Laing. — Information. 

District  of  Alaska,  m. 

George  R.  Ferry  and  A.  Laing  are  accused  by  M.  D.  Ball,  United  States  District 
Attorney  for  Alaska,  by  this  information,  of  the  crime  of  killing  fur  seals  within  the 
waters  of  Alaska  Territory,  committed  as  follows: 

The  said  George  R.  Ferry  and  A.  Laing  on  the  8th  day  of  July,  A.  D.  1887,  in  the 
District  of  Alaska  and  within  the  jurisdiction  of  this  Court,  to  wit,  in  Behring's  Sea, 
within  the  waters  of  Alaska  Territory,  did  kill  ten  fur  seals,  contrary  to  the  Statutes 
of  the  United  States  in  such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

Dated  at  Sitka  the  23rd  day  of  July,  1887. 

I  need  not  trouble  yon  with  the  pleadings,  which  were  based  npon 
the  same  line;  but  I  now  proceed  to  show  the  grounds  upon  which  the 
judgment  of  condemnation  of  the  court  was  invoked,  and  that  will  be 
found  at  page  112,  these  being  the  grounds  filed  in  the  Court,  and  pre- 
sented as  the  case  of  the  United  States,  upon  which  the  demand  for 
judgment  was  based.  It  appears  that  we  have  got  these  proceedings 
from  The  New- York  Herald  of  October  18,  1887.  You  will  see  at  the 
bottom  of  page  112  a  not  unimportant  statement.  The  New-York  Her- 
ald is  an  important  paper  published,  as  you  know,  in  New-York,  and 
indeed  I  may  say  in  Paris  also: 

The  Government  here  are  in  receipt  of  advices  from  Sitka,  which  contain  the  brief 
which  is  understood  to  have  been  prepared  at  Washington  and  recently  filed  in  the 
Court  at  Sitka  by  Mr.  A.  K.  Delaney,  as  counsel  for  the  United  States  Government. 

Therefore  it  was  under  high  auspices. 

Mr.  Foster. — That  is  a  despatch  from  Ottawa,  published  in  the 
Herald. 

Sir  Charles  Eussell. — There  is  no  doubt  about  the  fact,  but  if 
my  friend  intimates  to  me  that  he  has  any  doubt  about  the  fact  I  will 
pursue  the  evidence  that  shows  it. 

Mr.  Foster. — I  am  simply  calling  attention  to  the  fact  that  the 
despatch  originates  from  Ottawa,  Canada* 

831  Sir  Charles  Russell. — It  does  not  matter  very  much  where 
it  originates. 

The  President. — You  mean,  as  a  matter  of  fact,  that  the  pleading 
was  prepared  at  Washington? 


ORAL  ARGUMENT  OF  SIR  CHARLE8  RUSSELL,  Q.  C.  M.  P.         93 

Sir  Charles  Eussell. — Precisely.  Mr.  President  I  would  ask  you 
to  kindly  allow  my  friend  Sir  Richard  Webster  to  read  the  whole  of 
this,  as  it  is  one  of  the  few  documents  I  shall  desire  to  read  in  extenso. 

Senator  Morgan. — Is  that  a  brief  in  the  easel 

Sir  Charles  Russell. — Yes;  it  is  the  formal  pleading  Hied  at 
Sitka  on  behalf  of  the  United  States. 

Senator  Morgan. — It  is  not  a  brief  then ;  it  is  a  part  of  the  easel 

Sir  Richard  Webster. — In  the  pleadings  in  those  Courts  both 
sides  file  a  brief  in  the  Court  itself;  it  is  not  the  same  thing  as  a  brief 
of  counsel. 

Sir  Eighard  Webster  thereupon  read  to  the  Court  the  following 
verbatim  copy  of  the  brief: 

Case, 

The  information  in  this  case  is  based  on  Section  1956  of  Chapter  3  of  the  Revised 
Statutes  of  the  United  States,  which  provides  that  "No  person  shall  kill  any  otter, 
mink,  marten,  sable  or  fur-seal,  or  other  fur-bearing  animal  within  the  limits  of 
Alaska  Territory  or  in  the  waters  thereof/7 

The  offence  is  charged  to  have  been  committed  130  miles  north  of  the  Island  of 
Ounalaska,  and  therefore  in  the  main  waters  of  that  part  of  Behring's  Sea  ceded  by 
Russia  to  the  United  States  by  the  Treaty  of  1867.  The  defendants  demur  to  the 
information  on  the  ground. 

1.  That  the  Court  has  no  jurisdiction  over  the  defendants,  the  alleged  offence 
having  been  committed  beyond  the  limit  of  a  marine  league  from  the  shores  of 
Alaska. 

2.  That  the  Act  under  which  the  defendants  were  arrested  is  unconstitutional  in 
so  far  as  it  restricts  the  free  navigation  of  the  Behring's  Sea  for  iishing  and  sealing 
purposes  beyond  the  limits  of  a  marine  league  from  shore.  The  issue  thus  raised  by 
the  demurrer  presents  squarely  the  questions : 

(1)  The  jurisdiction  of  the  United  States  over  Behring's  Sea. 

(2)  The  power  of  Congress  to  legislate  concerning  those  waters. 

The  argument 

The  fate  of  the  second  of  these  propositions  depends  largely  upon  that  of  the  first, 
for  if  the  jurisdiction  and  dominion  of  the  United  States  as  to  these  waters  be  not 
sustained  the  restrictive  Acts  of  Congress  must  fall,  and  if  our  jurisdiction  shall  be 
sustained  small  question  can  be  made  as  to  the  power  of  Congress  to  regulate  fishing 
and  sealing  within  our  own  waters.  The  grave  question,  one  important  to  all  the 
nations  of  the  civilized  world,  as  well  as  to  the  United  States  and  Great  Britain,  is 
"  the  dominion  of  Behring's  Sea." 

The  Three  Mile  Limit. 

Concerning  the  doctrine  of  international  law  establishing  what  is  known  as  the 

marino  league  belt,  which  extends  the  jurisdiction  of  a  nation  into  adjacent  seas 

for  the  distance  of  1  marine  league,  or  3  miles  from  its  shores,  and  following  all  the 

indentations  and  sinuosities  of  its  coast,  there  is  at  this  day  no  room  for  discussion. 

It  must  be  accepted  as  the  settled  law  of  nations.    It  Is  sustained  by  the  high- 
est authorities,  law-writers,  and  jurists.    It  has  been  sanctioned  by  the 

832      United  States  since  the  foundation  of  the  Government.    It  was  affirmed  by 
Mr.  Jefferson,  Secretary  of  State,  as  early  as  1793,  and  has  been  reaffirmed  by 

his  successors — Mr.  Pickering,  in  1796;  Mr.  Madison,  in  1807;  Mr.  Webster,  in  1842; 

Mr.  Buchanan,  in  1849;  Mr.  Seward,  in  1862,  1863,  and  1864;  Mr.  Fish,  in  1875;  Mr. 

Evarts,  in  1879  and  1881 ;  and  Mr.  Bayard,  in  1886.     (  Wheaton's  International  Law, 

vol.  I,  sec.  32,  pp.  100  and  109.) 
Sanctioned  thus  by  an  unbroken  line  of  precedents  covering  the  first  century  of 

our  national  existence,  the  United  States  would  not  abandon  this  doctrine  if  they 

could;  they  could  not  if  they  would. 

Landlocked  Seas. 

Well  grounded  as  is  this  doctrine  of  the  law  of  nations,  it  is  no  more  firmly  estab- 
lished as  a  part  of  the  international  code  than  that  other  principle  which  gives  to  a 
nation  supremacy,  jurisdiction,  dominion  over  its  own  iulaud  waters,  gulfs,  bays, 
and  seas.  If  a  sea  is  entirely  enclosed  by  the  territories  of  a  nation,  and  has  no  other 
communication  with  the  ocean  than  by  *  channel,  of  which  that  nation  may  take 
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possession,  it  appears  that  en  oh  a  sea  is  no  lees  capable  of  being  occupied  and  becom- 
ing property  than  the  land,  and  it  ought  to  follow  the  fate  of  the  country  that  sur- 
rounds it.  The  Mediterranean  in  former  times  was  absolutely  inclosed  within  the 
territories  of  the  Romans,  and  that  people,  by  rendering  themselves  masters  of  the 
strait  which  joins  it  to  the  ocean  might  subject  the  Mediterranean  to  their  Empire, 
and  assume  the  dominion  over  it.  They  did  not  by  such  proceeding  injure  the  rights 
of  other  nations,  a  particular  sea  being  manifestly  designed  by  nature  for  the  use 
of  the  countries  and  nations  that  surround  it.  (Vattel's  Law  of  Nations,  pp.  129 
and  130.) 

Chancellor  Kent,  in  1826  before  the  doctrine  as  to  the  marine  league  limit  was  as 
firmly  established  as  it  now  is,  says : 

''It  is  difficult  to  draw  any  precise  or  determined  conclusion  amid  the  variety  of 
opinions  as  to  the  distance  a  State  may  lawfully  extend  its  exclusive  dominion  over 
the  seas  adjoiuing  its  territories  and  beyond  those  portions  of  the  sea  which  are 
embraced  by  harbours,  gulfs,  bays,  and  estuaries,  and  over  which  its  jurisdiction 
unquestionably  extends. ;    (Kent,  vol.  I,  p.  28.) 

Jurisdiction  of  States. 

It  thus  appears  that,  while  in  1826  the  limit  of  the  marine  belt  was  unsettled,  the 
jurisdiction  of  a  state  over  its  inland  waters  was  unquestioned. 

"In  the  laws  of  nations  bays  are  regarded  as  a  part  of  the  territory  of  the  country 
when  their  dimensions  and  configurations  are  such  as  to  show  that  the  nation  occu- 

Sying  the  coast  also  occupies  the  bay  as  a  part  of  its  territory."  (Manning's  Law  of 
ations,  p.  120.) 

"An  inland  sea  or  lake  belongs  to  the  state  in  which  it  is  territorially  situated. 
As  illustrations,  may  be  mentioned  the  inland  lakes  whose  entire  body  is  within  the 
United  States,  and  the  Sea  of  Azof."    (Wheaton's  International  Law,  vol.  I,  sec.  31.) 

"  Rivers  and  inland  lakes  and  seas,  when  contained  in  a  particular  State,  are  sub- 
ject to  the  Sovereign  of  such  State."    (Idem,  vol.  Ill,  sec.  300.) 

"  Undoubtedly  it  is  upon  this  principle  of  international  law  that  our  right  to  domin- 
ion over  such  vast  inland  waters  as  the  Great  Lakes,  Boston  Harbor,  Long  Island 
Sound,  Delaware  and  Chesapeake  Bays,  Albemarle  Sound,  and  the  Bay  of  San  Fran- 
cisco rests.  This  country,  in  1793,  considered  the  whole  of  Delaware  Bay  to  be 
within  our  territorial  jurisdiction,  and  it  rested  its  claim  upon  these  authorities, 
which  admit  that  gulfs,  channels,  and  arms  of  the  sea  'belong  to  the  people  within 
whose  land  they  are  encompassed."    (Kent's  Com.  vol.  I,  p.  528.) 

The  Doctrine  Always  Asserted. 

It  thus  appears  that  our  Government  asserted  this  doctrine  in  its  infancy.  It  was 
announced  by  Mr.  Jefferson  as  Secretary  of  State,  and  by  the  Attorney  General  in 
1793.  Sir.  Pickering,  Secretary  of  State  in  1796,  reaffirms  it,  in  his  letter  to  the 
833  Governor  of  Virginia,  in  the  following  language:  "Our  jurisdiction  has  been 
fixed  to  extend  3  geographical  miles  from  our  shores,  with  the  exception  of 
any  waters  or  bays  which  are  so  land-locked  as  to  be  unquestionably  within  the 
jurisdiction  of  the  states,  be  their  extent  what  they  may."  (Wheaton's  International 
Law,  vol.  I,  sec.  32,  pp.  2-100.) 

Mr.  Buchanan,  Secretary  of  State  to  Mr.  Jordan,  in  1849  reiterates  this  rule  in  the 
following  language:  "The  exclusive  jurisdiction  of  a  nation  extends  to  the  ports, 
harbors,  bays,  mouths  of  rivers,  and  adjacent  parts  of  the  sea  enclosed  by  head 
lands."    (Idem  p.  101.)       . 

Mr.  Seward,  in  the  Senate  in  1852,  substantially  enunciates  the  same  doctrine  by 
declaring  that  if  we  relied  alone  upon  the  old  rule  that  only  those  bays  whose  entrance 
from  headland  to  headland  do  not  exceed  six  miles  are  within  the  territorial  jurisdic- 
tion of  the  adjoining  nation,  our  dominion  to  all  the  larger  and  more  important  arms 
of  the  sea  oil  both  our  Atlantic  and  Pacific  Coasts  would  have  to  be  surrendered. 
Our  right  to  jurisdiction  over  these  rests  with  the  rule  of  international  law  which 
gives  a  nation  j  urisdiction  over  waters  embraced  within  its  land  dominion. 

Behrintfs  Sea  Inland  Water. 

It  thus  appears  that  from  our  earliest  history,  contemporaneously  with  our  accept- 
ance of  the  principle  of  the  marine  league  belt,  and  supported  by  the  same  high 
authorities  is  the  assertion  of  the  doctrine  of  our  right  to  dominion  over  our  inland 
waters  under  the  Treaty  of  1867,  and  on  this  rule  of  international  law  we  base  our 
claim  to  jurisdiction  ana  dominion  over  the  waters  of  the  Behring  Sea.  While  it  is, 
no  doubt,  true  that  a  nation  cannot  by  treaty  acquire  dominion  in  contravention  of 
the  law  of  nations,  it  is  none  the  less  true  that,  whatever  title  or  dominion  our 
grantor,  Russia,  possessed  under  the  law  of  nations  at  the  time  of  the  treaty  of  ces- 
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alon  in  1867,  passed  and  now  rightfully  belongs  to  the  United  States.  Having  deter- 
mined the  law,  we  are  next  led  to  inquire  as  to  whether  Behring's  8ea  is  an  inland 
water  or  a  part  of  the  open  ocean,  and  what  was  Russia's  jurisdiction  over  it. 

Behring's  Sea  is  an  inland  water.  Beginning  on  the  eastern  coast  of  Asia,  this 
body  of  water,  formerly  known  as  the  Sea  of  Kamchatka,  is  bounded  bv  the  Penin- 
sula of  Kamchatka  and  Eastern  Siberia  to  the  Behring's  Strait.  From  the  American 
elde  of  this  strait  the  waters  of  the  Behring's  Sea  wash  the  coast  of  the  mainland  of 
Alaska  as  far  sonth  as  the  Peninsula  of  Alaska.  From  the  extremity  of  this  penin- 
sula, in  a  long,  sweeping  curve,  the  Aleutian  Islands  stretch  in  a  continuous  chain 
almost  to  the  shores  of  Kamchatka,  thus  encasing  the  sea. 

Russia's  Title  and  Dominion, 

It  will  not  be  denied  that  at  the  time  the  United  States  acquired  the  Territory  of 
Alaska  by  the  Treaty  of  1867,  the  waters  of  the  Behring's  Sea  washed  only  the  shores 
of  Russian  territory.  The  territory  on  the  Asiatic  side  she  had  possessed  "since  the 
memory  of  man  runneth  not  to  the  contrary."  Her  title  to  the  otner  portions  of  those 
shores  and  her  dominion  over  the  waters  of  the  Behring's  Sea  are  based  "  on  discovery 
and  settlement." 

Possession  and  Supremacy. 

The  right  of  a  nation  to  acquire  new  territory  by  discovery  and  possession  has  been 
so  universally  recognized  by  the  law  of  nations  that  a  citation  of  authorities  is  scarcely 
necessary.  Upon  this  subject  the  most  eminent  as  well  as  the  most  conservative  of 
authorities  says :  "All  mankind  have  an  equal  right  to  thiugs  that  have  not  yet  fallen 
into  the  possession  of  any  one,  and  those  things  belong  to  the  person  who  first  takes 
possession  of  them.  When,  therefore,  a  nation  finds  a  country  uninhabited  and  with- 
out an  owner,  it  may  lawfully  take  possession  of  it,  and  after  it  has  sufficiently  made 
known  its  will  in  this  respect  it  cannot  be  deprived  of  it  by  another  nation." 

"Thus  navigators  going  on  voyages  of  discovery,  furnished  with  a  commission  from 
their  Sovereign,  meeting  islands  or  other  lands  in  a  desert  state,  have  taken 
834  possession  of  them  in  the  name  of  their  nation,  and  this  title  has  been  usually 
respected,  provided  it  was  soon  followed  by  a  real  possession. n  "  When  a  nation 
takes  possession  of  a  country  to  which  no  prior  owner  can  lay  claim,  it  is  considered 
as  acquiring  the  empire  or  sovereignty  of  it  at  the  same  time  with  the  domain. " 
"The  whole  space  over  which  a  nation  extends  its  government  becomes  the  sent  of 
its  jurisdiction  and  is  called  its  territory. "    (Vattel,  p.  98.) 

Such  bein^  tho  law,  we  are  led  to  inquire  as  to  on  what  discoveries,  possessions! 
and  occupation  Russia's  right  to  dominion  in  North  America  is  based. 

Historical  Sketch— 1725-1867. 

In  1725,  under  the  commission  of  that  wondrous  combination  of  iron  and  energy, 
Peter  the  Great,  an  expedition  was  organized,  crossed  the  continent  from  St.  Peters- 
burg to  Kamchatka,  where  a  vessel  was  constructed,  and  in  July  1728  sailed  for 
explorations  to  the  north  and  east.  That  vessel  was  the  "Gabriel".  Her  master 
was  Vitus  Behring,  a  name  destined  to  historical  immortality.  On  the  expedition 
Behring  crossed  the  waters  of  the  Sea  of  Kamchatka,  discovered  and  named  the 
Island  St.  Lawrence  midway  between  which  and  the  Asiatic  mainland  our  boundary- 
line  is  laid  down  by  the  Treaty,  and  after  passing  through  the  straits  which  bear 
his  name  returned  to  St.  Petersburg. 

In  1733  a  second  expedition  was  organized  under  the  auspices  of  the  Government 
and  the  commission  of  Queen  Anne,  and  with  Behring,  raised  to  the  rank  of  Admiral, 
at  its  head,  repeated  the  long  and  dreary  journey  across  Siberia,  and  in  June,  1741, 
sailed  for  new  discoveries.  In  July  of  that  year  Behring  sighted  the  American  con- 
tinent, some  authorities  claim  at  the  58th  degree  of  north  latitude,  others  at  the  50th 
degree.  The  latter  is  probably  correct,  as  it  rests  on  the  authority  of  Stellar,  who 
accompanied  the  expedition,  and  Behring  undoubtedly  sailed  as  far  south  along  the 
American  coast  as  the  45th  parallel,  in  accordance  with  his  instructions.  But  what 
is  more  pertinent  to  this  inquiry,  he  discovered  several  of  the  Aleutian  Islands  and 
the  Komanderoff  group  or  couplet.  On  the  larger  of  this  couplet,  which  bears  his 
name,  the  hardy  navigator,  after  shipwreck,  died  on  the  19th  oi  December,  1741. 

Russian  Discovery. 

But  the  spirit  of  Russian  discovery  survived  him,  and  from  the  starting  point  he 
began  traders,  hunters,  and  adventurers  made  their  way  from  island  to  island  until 
the  whole  Aleutian  Chain,  and  with  it  the  mainland,  was  discovered.  In  1743, 1745, 
1747,  aqd  1749  a  Cossack  sergeant  named  Bpssof  made  four  consecutive  voyages  from 
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the  mainland  of  Kamchatka  to  the  Behring  and  Copper  Islands  in  vessels  of  his  own 
cou  struct  ion.  In  1745  a  sailor  named  Nevidchinof,  who  had  served  under  Behring, 
crossed  the  channel  which  connects  the  North  Pacific  Ocean  with  the  Behring  Sea 
and  discovered  the  islands  of  Attu,  and  Agatoo,  the  former  of  which  now  marks  the 
western  limit  of  onr  land  dominion.  In  1744  a  small  Russian  merchant  vessel  reached 
the  island  of  Atka  and  some  of  the  smaller  islands  surrounding  it. 

Ten  years  later  Glottoff,  in  a  ship  belonging  to  an  Okotek  merchant,  advanced  as 
far  as  the  island  of  Ounak,  and  subsequently  discovered  Ounalaska  and  the  whole 
of  that  group  of  the  Aleutian  Chain  known  as  the  Fox  Islands.  He  made  a  map  of 
his  explorations,  which  includes  eight  islands  east  of  Ounalaska.  In  1760  a  Russian 
merchant,  Adreian  Tolstyk,  landed  on  the  island  of  Adak,  explored  it  and  some  of 
the  surrounding  islands,  and  made  a  report  of  his  discoveries  to  the  Russian  Crown. 
This  group  was  named  after  him,  the  Adreian  Islands.  The  next  year  a  ship  belong- 
ing to  a  Russian  merchant  named  Bechevin  made  the  coast  of  the  Alaska  Peninsula, 
and  in  the  autumn  of  1762  Glottoff,  who  discovered  Ounalaska  and  the  Fox  group, 
reached  the  island  of  Eodiak.  In  1768  two  captains  of  the  Imperial  Navy,  Krenitzen 
and  Leveshoff.  sailed  from  Kamchatka  in  two  Government  vessels,  and  the  former 

passed  the  succeeding  winter  at  Kodiak,  and  the  latter  at  Ounalaska. 
835         Twenty-five  years  succeeding  the  death  of  Behring  the  spirit  of  discovery 
had  planted  the  Russian  ensign  along  the  entire  Aleutian  Chain  from  Bearing's 
Island  to  the  mainland  of  the  North  American  Continent. 

After  the  Seal*. 

Possession  and  occupation  followed  the  foot-steps  of  discovery,  and  settlements 
and  trading  posts  were  established  at  the  more  favorable  points  along  the  line. 
Expedition  stimulated  by  the  large  remunerations  of  the  fur  traffic,  were  constantly 
fitted  out  at  the  ports  along  the  shores  of  the  Sea  of  Okotek  and  the  mouth  of  the 
Amoor  river  for  voyages  of  trade  and  exploration  in  the  new  country.  Lieut.  Elli- 
ott, in  his  report  on  the  seal  islands,  published  with  the  10th  Census  of  the  United 
States,  estimates  that  no  fewer  than  25  companies  with  qnite  a  fleet  of  small  ves- 
sels were  thus  employed  as  early  as  1772.  Under  the  auspices  of  one  of  these  com- 
panies, Sholekoff,  a  merchant  of  Rylsk,  founded  the  first  permanent  settlement  on 
the  island  of  Kodiak  in  1784.  From  this  point  exploring  expeditions  were  sent  out, 
one  t>f  which  crossed  the  Strait  between  Kodiak  and  the  mainland  which  bears 
ShelokofFs  name,  and  explored  the  coast  of  the  mainland  as  far  as  Cook's  Inlet,  upon 
the  shores  of  which  in  1786  a  settlement  was  established. 

Another  pushed  along  the  coast  to  Prince  William  Sound  and  Cape  St.  Elias,  the 
latter  of  which  was  located  by  Behring  in  1741.  In  1788  another  of  Snelekoff  s  ships 
visited  Prince  William's  Sound,  discovered  Yakutat  Bay,  and  made  a  thorough 
exploration  of  Cook's  Inlet.  In  the  meantime,  in  1786,  Gehrman  PriMlof,  a  Mus- 
covite ship's  mate,  sailed  from  Ounalaska  in  a  small  sloop  called  the  "St. George" 
discovered  the  islands  which  boar  his  name,  located  in  the  heart  of  the  Behring 
Sea,  and  now  far  famed  as  the  only  seal  rookeries  in  the  known  world. 

Baranoff's  Mission. 

In  1790  the  Shelekoff  company  placed  at  the  head  of  all  enterprises  in  the  new 
country  that  restless  spirit  whose  energy  clinched  Russia's  dominion  to  her  posses- 
sions in  North  America,  Alexander  Baranoff.  Arriving  at  Kodiak,  he  changed  the 
headquarters  of  the  company  to  the  harbor  of  St.  Paul,  where  the  village  of  that 
name  now  stands,  and  the  next  year  one  of  his  skippers  passed  round  the  extremity 
of  the  Alaska  Peninsula  and  along  the  Northwestern  coast  to  Bristol  Bay,  discover- 
ing Kvichak  river  and  the  Lake  Llamna,  and  crossed  the  portage  to  the  mouth  of 
Cook's  Inlet,  thus  finding  the  safest  and  quickest  means  of  communication  between 
ShelekofFs  Straits  and  the  Behring  Sea. 

In  1794  BaranofF  established  a  ship  yard  at  Resurrection  Bay  on  Prince  William 
Sound.  About  this  time  the  first  missionaries  of  the  Greek  church  arrived,  and 
Missions  were  established  at  Kodiak,  Ounalaska  and  Spruce  Island.  The  next  year 
Barauoff  extended  his  operations  and  trading  posts  to  Yakutat  Bay.  Following  this 
was  the  consolidation  of  all  Russian  interests  in  North  America,  giving  rise  to  the 
Russian- American  Company,  which  was  chartered  the  year  that  Baranoff  founded 
Sitka,  1799.  The  possessions  and  supremacy  Russia  gained  under  this  Corporation 
have  been  so  universally  acknowledged  aud  widely  understood  as  to  scarcely  need 
comment.  Under  this  Company,  chartered  by  the  Crown,  patronized  by  nobility, 
sustained  by  the  sinews  of  consolidated  capital,  and  led  by  the  tireless  energy  of 
Baranoff,  new  explorations  and  settlements  inevitably  followed. 

As  early  as  1806,  aside  from  trading  posts  and  Settlements  along  the  Aleutian 
Islands,  we  find  the  Russian- American  Company  ha4  established  fourteen  fortified 
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stations  from  Kodiak  to  the  Alexander  Archipelago,  now  known  as  Southeastern 
Alaska— one  at  Three  Saints  Harbour,  one  at  St.  Paul  Island,  one  on  the  island  of 
Kodiak,  one  off  Afognak  Island,  one  at  the  entrance  of  Cook's  Inlet,  three  on  the 
coast  of  the  inlet,  two  on  Prince  William  Sound,  one  at  Cape  St.  Elias,  two  on 
Kautat  Bay,  and  one  at  New  Archangel,  on  the  Bay  of  Sitka. 

836  Along  the  Coast. 

After  the  death  of  Baranoff,  in  1819,  his  successor  in  charge  of  the  affairs  of  the 
Company,  Lieutenant  Yanovsky,  made  extensive  explorations  of  the  coast  and 
mainland  above  the  Alaska  Peninsula.  One  expedition  explored  and  mode  a  pre- 
liminary survey  of  the  coast  from  Bristol  Bay  as  far  as  the  mouth  of  the  Knskovim 
River,  discovering  and  locating  that  stream  and  also  the  Island  of  Nunivak,  on 

?arallel  60th  degree,  in  Behring's  Sea.  Another  passed  beyond  the  mouth  of  the 
ukon  to  Norton's  Sound,  and  another  entered  the  Nushegak  River  just  above 
Bristol  Bay,  pushed  into  the  interior,  and  crossed  the  mountains  and  tundras  into 
the  valley  of  the  Kuskovim.  Following  these,  in  1824  and  1826,  were  the  explo- 
rations and  surveys  of  Etholln  and  Luedke,  further  north  on  the  coast  of  the 
mainland. 

In  1824  that  eminent  divine  of  the  Greek  Church,  Bishop  Veniaminoff,  visited 
the  coast  between  Bristol  Bay  and  the  Kuskovim,  establishing  missions,  chapels, 
and  churches.  Previous  to  this  time,  in  1815,  Lieutenant  Kotzebue,  under  the 
patronage  of  Count  Rnmiantzo,  had  discovered  and  surveyed  Kotzebue  Sound  and 
the  Arctic  coast  of  America  as  far  as  Cape  Lisbnrne.  Lieutenant  Tebenkof,  of  the 
navy,  in  1835,  established  missions  and  redoubts  at  St.  Michael's,  on  the  Norton 
Sound,  and  in  1838,  an  expedition  fitted  out  by  him  located  Point  Barrow.  Mean- 
while, expeditions  had  penetrated  into  the  interior.  Glazunof  ascended  the  Yukon 
as  far  as  Nnlato,  and  made  the  first  portage  between  that  river  and  the  Kuskovim 
in  1836,  while  Malakof  reached  the  same  point  from  the  redoubt  established  by 
yeniaminoff  on  the  Nushegak,  by  way  of  that  river  and  the  Kuskovim. 

They  were  followed  by  Lieutenant  Zagoskin,  of  the  Imperial  Navy,  who  in 
1842-3  with  five  assistants  made  extensive  explorations  of  basins  of  the  Yukon  and 
Kuskovim,  a  voluminous  journal  of  which  is  now  in  print. 

Unbroken  Possession. 

This  brings  us  to  the  close  of  the  first  century  of  Russian  discoveries  and  occu- 
pation in  North  America.  It  is  needless  to  follow  further,  as  the  twenty- five  years 
intervening  between  1842  and  the  date  of  the  treaty  of  the  United  States  are  but  a 
continuation  and  repetition  of  Russian  occupation  and  supremacy  of  this  territory. 
That  possession  was  never  changed  or  broken  until  it  passed  to  the  United  States 
under  the  Treaty  of  1867.  The  archhes  of  Russia  will  further  show  that  the 
Imperial  Government  itself  not  only  fostered  these  discoveries,  but  from  the  earliest 
period  has  asserted  and  exercised  dominion  over  the  North  American  possessions. 

The  discoveries  of  Behring  in  1728-1741  were  under  Royal  Commission.  In 
1766  Tolstyk,  after  his  discovery  of  the  Adreian  group  of  the  Aleutian  chain,  was 
granted  special  privileges  in  the  new  possessions  by  an  Edict  of  Catherine  II.  The 
expedition  of  Kreutzcn,  of  the  Imperial  Navy,  to  Ounimak  Island  in  1758  was 
under  commission  of  the  same  Sovereign.  Upon  the  Report  of  the  Committee  of 
Commerce  and  the  recommendation  of  the  Governor- General  of  Siberia  in  1768, 
Shelikof  was  granted  a  credit  from  the  Public  Treasury  of  200,000  roubles  to  carry 
forward  his  enterprises  in  North  America.  By  a  Ukase  of  Catherine  II  in  1793 
Missions  of  the  Greek  Church  were  established  in  the  new  dominion,  and  a  Colony 
was  also  founded  in  Kodiak  under  Royal  Edict. 

The  Russian  Amerioan  Company. 

The  Charter  of  the  Russian  American  Company  issued  in  1799  declares  Russia's 
dominion  in  the  following  language:  "  By  the  right  of  discovery  in  past  times  by 
Russian  navigators  of  the  Northwestern  part  of  America,  beginning  from  the  55th 
degree  of  North  latitude  and  the  chain  of  islands  extending  from  Kamchatka  to 
America  and  Southward  to  Japan,  graciously  permit  the  Company  to  have  the  use  of 
all  hunting  grounds  and  establishments  now  existing  on  the  Northwestern 
£37  coasts  of  America,  from  the  above-mentioned  55th  degree  to  Bering  Strait,  and 
on  the  same  on  the  Aleutian  Kurile  Islands  situated  on  the  Northeastern  Ocean." 

In  conclusion,  the  Charter  enjoins :  "All  military  and  civil  authorities  in  the  above 
mentioned  localities  not  only  not  to  prevent  the  company  from  enjoying  to  the  fullest 
extent  the  privileges  granted  but  in  case  of  need  to  protect  them  with  all  their 
power  from  loss  or  injury,  and  render  them,  upon  application  of  the  company,  all  aid, 
assistance  and  protection." 
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This  assertation  of  dominion  by  Russia  was  reiterated  in  1820,  when,  by  an  Impe- 
rial Ukase,  Alexander  I  granted  the  second  charter  to  the  Russian  American  Com- 
pany, renewing  its  privileges  for  twenty  years,  and  was  again  asserted  in  1844  by  the 
granting  of  the  third  charter,  which  not  only  increased  the  privileges  of  the  com- 
pany, but  also  provided  a  system  of  colonial  government  for  the  Russian  American 
colonies  for  the  twenty  succeeding  years. 

ItusHan  Ordinance  of  1891. 

All  these  assertions  of  jurisdiction  and  dominion  passed  unchallenged,  but  in  1821 
the  Imperial  Government  had  issued  an  ordinance  regulating  traffic  in  its  Asiatic  and 
American  possessions,  and  reserved  exclusively  to  subjects  of  the  Russian  empire 
"  the  transaction  of  commerce,  the  pursuit  of  whaling  and  fishing,  or  any  other  indus- 
try, on  the  islands,  in  the  harbors  and  inlets,  and  in  general  along  the  Northwestern 
ooast  of  America,  from  Behring  Strait  to  the  51st  Parallel  of  North  Latitude,  and  in 
the  Aleutian  Islands,  and  along  the  coast  of  Siberia  and  on  the  Kurile  Islands  from 
Behring  Strait  to  the  Southeastern  promontory  of  the  Island  of  Urup — viz,  as  far 
south  as  latitude  45  degrees  aud  50  degrees  North". 

This  Ordinance  called  forth  the  protests  of  the  United  States  and  Great  Britain, 
and  protracted  discussions  followed.  A  critical  examination  of  the  diplomatic  cor- 
respondence between  the  United  States  and  Great  Britain  on  one  side  and  Russia 
upon  the  other  will  disclose  that  the  points  in  dispute  in  the  controversy  were  the 
assertions  of  Russia  to  exclusive  jurisdiction  over  the  Pacific  Ocean,  the  assertion  of 
dominion  over  the  coast  of  North  America  from  the  55th  parallel  south  to  the  51st. 
(See  note  of  Mr.  Adams,  American  Minister  to  Russia,  to  the  Russian  Minister  March 
1822.) 

Following  these  discussions  came  the  Treaty  of  1824,  between  Russia  and  the 
United  States,  and  the  analogous  Treaty  of  1825  between  Russia  and  Great  Britain. 
By  these  Treaties  Russia  receded  from  her  assertion  of  exclusive  jurisdiction  over 
the  Pacific  Ocean,  and  abandoned  her  claim  to  possessions  on  the  ooast  of  North 
America,  south  of  54°  40'. 

The  Treaty. 

The  following  are  the  Articles  of  the  Treaty  between  the  United  States  and 
Russia  germane  to  the  questions  involved  in  the  case : 

Article  I. 

"It  is  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean  or  South  Sea,  the  respective  citizens  or  subjects  of  the  High  Contracting 
Powers  shall  be  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing, 
or  in  the  power  of  resorting  to  the  coasts  upon  poiuts  which  may  not  already  havo 
been  occupied  for  the  purpose  of  trading  with  the  natives  saving  always  the  restric- 
tions aud  conditions  determined  by  the  following  Articles." 

Article  II. 

With  a  view  of  preventing  the  rights  of  navigation  and  of  fishing  exercised  upon 
the  Great  Ocean  by  the  citizens  and  subjects  of  the  High  Contracting  Powers  from 
becoming  the  pretext  of  an  illicit  trade,  it  is  agreed  that  the  citizens  of  the  United 
States  shall  not  resort  to  any  point  where  there  is  a  Russian  establishment  without 
the  permission  of  the  Governor  or  Commander,  and  that  reciprocally  the  sub- 
838  jects  of  Russia  shall  not  resort  without  permission  to  any  establishment  of  the 
United  States  upon  the  north-west  coast. 

Article  III. 

It  is,  moreover,  agreed  that  hereafter  there  shall  not  be  formed  by  the  citizens  of 
the  United  States,  or  under  authority  of  the  said  States,  any  establishment  upon 
the  north-west  coast  of  America,  nor  in  any  of  the  islands  adjacent  to  the  north  of 
54°  40'  north  latitude,  and  that  in  the  same  manner  there  shall  be  none  formed  by  the 
Russia  subjects,  or  under  the  authority  of  Russia,  south  of  the  same  parallel. 

Article  IV. 

^  It  is,  nevertheless,  understood  that  during  a  term  of  ten  years,  counting  from  the 
signature  of  the  present  Convention,  the  ships  of  both  Powers,  or  which  belong  to 
their  citizens  or  subjects  respectively,  may  reciprocally  frequent,  without  any  hin- 
drance whatever,  the  interior  seas,  gulfs,  harbors,  and  creeks  upon  the  ooast  men- 
tioned in  the  preceding  article,  for  the  purpose  of  fishing  and  trading  with  the 
natives  of  the  country.    (Whcaton's  International  Law,  vol.  I,  pp.  2-112.) 
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The  Treaty  between  Russia  nnd  Great  Britain  contains  substantially  the  same  pro- 
visions. Neither  in  the  Treaties  nor  in  the  correspondence,  is  any  reference  made  to 
Russia's  claim  of  dominion  over  the  B^hring  Sea.  If  in  the  diplomatic  correspond- 
ence leading  np  to  the  Treaty  any  challenge  as  to  the  jurisdiction  of  Behring  Sea 
had  been  made,  why  was  it  not  settled  by  the  Treaties!  Did  the  High  Contracting 
Powers  to  these  Treaties  enter  into  a  discussion  lasting  nearly  two  years  as  to  one 
matter  and  make  adjustment  by  Treaty  as  to  other  matters  f 

The  Convention  between  Russia  and  Great  Britain  aside  from  disposing  of  the 
question  of  Russia's  asserted  sovereignty  over  the  Pacific  Ocean  and  fixing  the 
Southern  limit  of  her  possession  on  the  western  coast  of  North  America,  also  estab- 
lished the  dividing  line  of  their  respective  North  American  possessions  from  54.40 
north  to  the  frozen  ocean,  which  boundary-line  is  incorporated  verbatim  into  the 
Treaty  of  Cession  of  1867  from  Russia  to  the  United  States.  (Treaty  of  1867, 
Article  I.) 

If  differences  existed  as  to  the  dominion  of  the  Behring's  Sea,  why  were  they 
not  also  settled,  as  that  manifestly  would  be  a  part  of  the  object  of  holding  the 
Convention  f 

Buuia's  jurisdiction. 

It  cannot  be  successfully  maintained  that  by  such  terms  as  the  " Great  Ocean"  the 
"Pacific  Ocean"  or  the  "  South  Sea",  the  High  Contracting  Powers  referred  to  the 
Behring's  Sea.  Aside  from  this,  it  is  stipulated  in  both  Treaties  that  the  ships,  citi- 
zens, and  subjects  of  either  Powers  may  reciprocally  frequent  the  interior  seas,  gulfs, 
harbours,  ana  creeks  of  the  other  on  the  North  American  coast  for  a  period  of  ten 
years.  The  only  interior  sea  on  the  North  American  Coast  was  the  Behring's  Sea 
held  by  Russia.  If  that  was  a  part  of  the  "Pacific  Ocean",  or  the  "Great  Ocean", 
or  the  "South  Sea",  or  belonged  to  the  high  seas  under  the  Jaw  of  nations,  why  the 
term  "interior  sea"  and  why  should  the  United  States  and  Great  Britain  accept  a 
ten  years'  limit  of  the  right  of  navigation,  fishing,  and  trading  in  an  interior  sea  if 
they  had  the  unconditional  right  to  frequent  those  waters  under  the  law  of  nations! 

This  section  of  the  Treaty,  therefore,  really  concedes  Russia's  dominion  over  Beh- 
rinp's  Sea.  Chancellor  Kent  alludes  to  this  subjeot  as  the  "claim  of  Russia  to  sov- 
ereignty over  the  Pacific  Ocean  north  of  the  51st  degree  of  latitude".  (Kent  Vol. 
l,p.  28.) 

A  summary  of  results  following  the  discussions  and  Conventions  as  to  the  Royal 
Ordinance  of  1821  is  the  abandonment  by  Russia  of  her  claim  to  sovereignty  over 
the  Pacifio  Ocean ;  a  surrender  of  her  claim  to  the  North  American  coast  south  of 
54  degrees  40;  a  settlement  by  Russia  aud  Great  Britain  as  to  the  boundary-line 
of  their  possessions  in  North  America;  agreements  as  to  settlements  upon 
839  each  other's  territory  and  navigation  of  each  other's  waters,  but  no  surrender 
of  Russia's  jurisdiction  over  the  Behring's  Sea. 

Powers  of  Congress, 

Upon  this  branch  of  the  subject,  the  power  of  Congress,  over  Behring's  Sea,  there 
seems  to  be  little  room  for  discussion.  The  power  of  a  nation  to  control  its  own 
dominions  is  one  of  the  inherent  elements  of  sovereignty. 

"  When  a  nation  takes  possession  of  certain  parts  of  the  sea,  it  takes  possession 
of  the  empire  over  them  as  well  as  of  the  domain  on  the  same  principles  which  are 
advanced  in  treating  of  the  land.  These  parts  of  the  sea  are  within  the  jurisdiction 
of  the  nation  and  a  part  of  its  territory;  the  Sovereign  commands  them;  he  makes 
laws  and  may  punish  those  who  violate  them ;  in  a  word,  he  has  the  same  rights 
there  as  on  the  land,  and  in  general  every  right  which  the  laws  of  the  State  allow 
him  ".    ( Vattel's  "  Law  of  Nations  ",  p.  130. ) 

By  the  Treaty  of  1867,  "  the  cession  of  territory  and  dominion  therein  made  is 
declared  to  be  free  and  unencumbered  by  any  reservations,  privileges,  franchises, 

Santa  or  possessions and  conveys  all  the  rights,  franchises,  and  privileges  now 
longing  to  Russia  in  the  said  territory  or  dominion  and  the  appurtenances  thereto  ". 
(Treaty  Article  6.) 

The  Constitution  of  the  United  States  declares  that  all  Treaties  made  under  the 
authority  of  the  United  States  shall  be  the  supreme  law  of  the  land.  (Constitution 
of  the  United  States,  Article  6.) 

That  same  instrument  vests  in  Congress  "the  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belongingto  the  United  States  ". 
(Constitution  of  the  United  States,  Article  4  section  3.) 

Manifestly,  the  Acts  of  Congress  contained  in  chapter  3,  Revised  Statutes  of  the 
United  States,  "relating  to  the  unorganized  Territory  of  Alaska",  and  under  which 
the  information  is  brought,  are  embraced  within  these  constitutional  provisions. 


100      ORAL  ARGUMENT  OP  SIR  CtiARLES  RUSSELL,  Q.  C.  fc.  P. 

Conclusion. 

The  foregoing  record  may  contain  but  a  meagre  idea  of  the  indomitable  energy 
and  perseverance  displayed  by  the  Russian  people  in  acquiring  empire  in  North 
America,  beginning  with  discoveries  of  Behring  in  1728,  and  extending  for  more 
than  a  century  and  a  quarter,  wherein  they  braved  the  perils  of  land  and  sea,  over- 
came a  savage  native  population,  faced  ice  and  snow,  storm  and  shipwreck,  to  found 
and  maintain  empire  on  these  rugged  shores.  Enough  has  been  said  to  disclose  the 
basis  of  Russia's  right  to  jurisdiction  of  the  Behring's  Sea  under  the  law  of  nations, 
viz.,  original  possession  of  the  Asiatic  coast  followed  by  discovery  and  possession 
of  4ne  Aleutian  chain  and  the  shores  of  Alaska  north,  not  only  to  Behring's  Strait 
but  to  Point  Barrow  and  the  frozen  ocean,  thus  inclosing  within  its  territory,  as 
within  the  embrace  of  a  mighty  $iant,  the  islands  and  waters  of  Behring's  Sea,  and 
with  this  the  assertion  and  exercise  of  dominion  over  land  and  sea. 

Such  is  our  understanding  of  the  law,  such  is  the  record.  Upon  them  the  Unite*! 
States  are  prepared  to  abide  the  Judgments  of  the  Courts  and  the  opinion  of  the 
civilized  world. 

Senator  Morgan. — Is  there  any  dispute  about  that  long  and  histori- 
cal resume  found  in  that  statement? 

Sir  Charles  Russell. — I  do  not  think  anything  which  would  need 
criticism  of  it  in  any  detail.  I  do  not  think  it  is  historically  correct  iii 
some  particulars,  but  I  do  not  think  they  are  of  sufficient  importance 
to  require  notice. 

Senator  Morgan. — Generally  it  is  historically  correct. 
Sir  Charles  Russell. — I  should  say  so. 
840  Mr.  Phelps.-*— Perhaps  it  is  only  fair  to  my  learned  friends  to 
state  that,  upon  any  investigation  we  have  been  able  to  make,  we 
have  no  reason  to  suppose  that  that  case  was  prepared  by  anybody 
connected  with  the  Government  of  the  United  States  in  Washington, 
or  used  in  that  case. 

It  is  telegraphed  from  Ottawa,  and  that  is  the  first  and  all  that  we 
know  about  it. 

Sir  Charles  Russell. — Then  I  must  say  this  is  the  most  extraor- 
dinary case  of  a  forgery  that  the  world  has  ever  known. 

Mr.  Phelps. — I  do  not  mean  to  say  that  it  was  a  forgery.  It  was 
not  used  in  the  case,  so  far  as  we  have  learned. 

The  Tribunal  here  adjourned  for  lunch. 

The  President. — Sir  Charles,  if  you  will  continue  your  argument, 
we  are  ready  to  hear  you. 

Sir  Charles  RcsselL. — Mr.  President,  I  atn  tiot  surprised,  nor  do 
I  in  the  least  complain,  of  the  interposition  of  my  friends  at  the  point 
at  which  the  discussion  broke  off.  It  is  a  very  important  point  indeed 
to  ascertain  whether  this  is  a  genuine  brief,  and  important  also,  although 
not  so  vitally  important,  to  ascertain  whether.it  was  prepared  at 
Washington.  But  whether  it  was  prepared  at  Washington  or  whether 
it  was  prepared  elsewhere,  it  was  prepared  by  the  Counsel  who  were  put 
forward  to  represent  the  views  and  the  contentions  of  the  United  States, 
and  to  formulate  the  grounds  of  fact  and  of  law  upon  which  those  views 
were  based,  and  by  which  they  were  to  be  defended. 

Senator  Morgan. — Are  the  names  of  those  counsel  given,  Sir 
Charles? 

Sir  Charles  Russell.— Yes :  Mr.  A.  K.  Delaney;  and  I  will  only 
say  that  it  is  obvious  upon  the  face  of  the  document  itself  that  it  was 
prepared  not  only  by  a  man  of  considerable  ability,  but  by  a  man  who 
had  devoted  considerable  research  and  thought  to  the  subject,  and  ona, 
moreover,  who  had  aucess  to  official  documents  and  records  in  the 
preparation  of  this  "brief*  to  be  laid  before  the  Court;  and  certainly 
it  is  a  very  high  testimony  to  the  ability  of  the  counsel  in  this  rather 
out  of  the  way  place,  if,  without  instructions  from  Washington,  and 
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without  having  the  materials  for  this  argument  pat  at  his  disposition 
from  Washington,  he  was  alJie  to  frame  so  exceedingly  good  a  one. 
But  I  hardly  think  he  cotiH,  without  authority  from  "head  quarters", 
if  I  must  use  that  expression,  have  ventured  to  speak  in  the  way  he 
has  done  of  these  contentions  unless  he  was  so  authorised,  for  he  con- 
eludes  with  these  words: 

Such  is  oar  understanding  of  the  law,  each  is  the  record.  Upon  them  the  United 
States  are  prepared  to  abide  the  judgments  of  the  Courts  and  the  opinion  of  the 
civilized  world. 

Now  I  wish  to  put  this  Tribunal  in  full  possession  of  how  this  brief 

has  been  introduced  into  our  Case:  how  it  has  been  drawn  to  the 

attention  of  the  United  States  Gouusel,  and  how  they  have 

841      dealt,  or  rather  failed  to  deal,  with  it.    In  the  first  instance  it  is 

introduced  into  the  original  Case  of  Great  Britain.    You  will 

find  it,  Mr.  President,  at  page  127. 

The  Counsel  appearing  for  the  United  States  Government,  to  jnBtify  the  seizure  of 
the  "Anna  Beck ^ and  other  vessels  in  1889,  filed  a  brief,  from  which  the  following 
extrteta  are  taken. 

Now  in  the  margin  you  win  see  that  we  refer  to  the  documents  from 
which  that  is  originally  taken,  namely  the  Blue  Book — that  is  to  say, 
the  parliamentary  Blue  Book  of  Great  Britain — and  also  to  Appendix, 
vol.  Ill — the  large  volume  from  which  I  have  been  reading  it  this 
morning. 

But  I  am  now  in  a  position  to  inform  you  that  we  have  actually  in 
this  building,  at  this  moment,  the  gentleman  who  forwarded  that  v&y 
document  to  the  "New  York  Herald".  The  "New  York  Herald",  as  t 
have  said,  and  as  you  know,  is  a  paper  of  some  importance.  It  appears 
to  be  published  in  the  "New  York  Herald",  with  the  statement  that  it 
is  understood  to  have  been  prepared  in  Washington — a  statement  never 
denied;  and  the  gentleman  is  prepared  to  state — he  will  be  put  on  any 
affirmation  that  the  Court  think  desirable — that  he  received  that  as  the 
brief  prepared  at  Washington  from  the  gentleman  who  represented  the 
Government  of  the  Queen  watching  the  proceedings,  who,  in  his  turn; 
stated  that  he  had  received  it  from  the  Counsel  engaged  in  the  case;  and 
therefore  I  think  the  chain  of  evidence  is  rather  complete  upon  the  point. 

Senator  Morgan. — You  mentioned  a  fact,  Sir  Charles,  that  I  was 
not  aware  of  before.  You  speak  of  the  Counsel  representing  the  Gov- 
ernment of  the  Queen  in  these  cases. 

Sir  Charles  Russell. — Ho  was  watching  the  proceedings. 

Senator  Morgan. — In  these  cases? 

Sir  Charles  Rtjssell.— So  I  have  been  informed. 

Senator  Morgan. — In  Alaska  f 

Sir  Charles  Russell,— So  I  have  been  informed.  Bdt  the  matter 
does  not  stop  there.  I  proceed  to  the  next  stage.  I  find  this  very  docu- 
ment referred  to  in  another  place.  I  must  trouble  the  Tribunal  to  refer 
for  a  moment  to  page  279  of  vol.  Ill  of  the  Appendix  to  the  British  Case, 
and  you  will  see  the  document  headed  Appendix,  No.  2: 

Extract  from  the  Report  of  tbe  Governor  of  Alaska  for  the  Fiscal  Year  1887.  Pro- 
tection of  fur-seals : 

ftt  connection  with  these  seizures,  from  which  it  seems  to  me  no  other  inference 
can  be  drawn  than  that  onr  Government  is  determined  to  assert  and  maintain  the 
right  of  exclusive  jurisdiction  over  all  that  portion  of  Behring's  Sea  ceded  to  it  by 
Russia,  I  oan  only  reiterate  that  part  of  my  last  Annual  Report,  in  which  I  essayed, 
rather  feebly  I  fear,  not  only  to  show  the  necessity  of  such  a  policy  to  the  preserva- 
tion of  the  sea-far  industry,  but  the  wrong  its  abandonment  wonld  inflict  upon  the 
very  considerable  number  of  native  people  who  wholly  or  in  large  part  depend  upon 
it  for  a  livelihood,  and  whom,  it  appears  to  me,  it  is  the  duty  of  the  Government  to 
protect. 
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In  view  of  the  fact  that  the  seizure  of  theso  vessels  and  their  forfeiture  has  raised 

an  international  question  of  grave  importance,  I  have  thought  it  proper  to  include 

with  this  Report  a  copy  of  the  brief  submitted  by  the  Queen's  Counsel  in 

842  the  case  of  the  British  schooners,  together  with  the  argument  of  the  United 
States  attorney  and  the  opinion  of  the  Court. 

Honourable  A.  K.  Delaney,  Collector  of  Customs  having  been  designated  as  special 
Counsel  on  account  of  the  illness  and  subsequent  death  of  Colonel  M.  D.  Ball, 
United  States  District  Attorney,  represented  the  Government  and  made  what  I  think 
will  be  generally  conceded  a  most  able  and  forcible,  if  not  wholly  unanswerable 
argument. 

So  that  this  gentleman  making  his  Official  Beport  as  Governor  of 
Alaska  forwards  also  a  copy  of  this  document,  and  any  difficulty  or 
difference  that  arises  between  my  friend  and  myself  upon  the  complete 
authenticity  and  reliability  of  the  "  brief "  we  have  cited,  would  of  course 
at  once  be  removed  by  the  production  of  the  document  which  the  Gov- 
ernor of  Alaska  enclosed.  If  my  friend  can  produce  it,  I  think  it  will  be 
found  that  the  two  documents  are,  verbatim  et  literatim,  in  agreement. 

Senator  Morgan. — Sir  Charles,  1  am  not  sufficiently  familiar  with 
the  proceedings  of  the  British  or  Canadian  Tribunals,  to  ascertain  with- 
out enquiry  from  you,  what  is  meant  there  by  the  brief  of  "the  Queen's 
Counsel". 

Sir  Charles  Eussell. — It  clearly  means  that  he  was  the  Counsel 
representing  the  case  of  the  British  owners  of  schooners. 

Senator  Morgan. — That  means  Counsel  appearing  for  the  Govern- 
ment. 

Sir  Charles  Russell. — No;  it  means  a  Counsel  who  is  a  " Queen's 
Counsel",  just  as  my  friend  is  a  u  Queen's  Counsel",  and  as  I  am. 

Senator  Morgan. — It  is  the  description  of  his  position  in  the  pro- 
fession? 

Sir  Charles  Eussell. — It  is  the  description  of  the  position  in  the 
profession  of  the  Counsel  in  the  case  of  the  British  schooners. 

Now  I  am  going  to  refer  to  that  brief.  The  brief  in  answer  to  the 
case  on  the  part  of  the  United  States  is  to  be  found  in  the  same  book — 
that  large  volume — page  100;  and  as  I  understand  the  procedure  in 
the  Court  upon  this  point — I  am  speaking  without  certain  knowledge 
upon  it,  and  I  should  therefore  be  glad  to  be  corrected,  but  I  gather 
from  what  appears,  and  from  other  information,  that  the  course  is  that 
stated  by  my  learned  friend  Sir  Eichard  Webster,  namely,  that  the  pro- 
ceedings originate  in  a  libel  or  summons,  and  that,  after  that,  the  counsel 
for  the  Libellant  files  his  Brief,  or  what  we  should  call  in  Great  Britain 
" Statement  of  Claim";  that  being  filed,  the  other  side  files,  in  his  turn, 
his  "Brief",  which  is  the  answer  which  the  Defendant  puts  forward  to 
the  Statement  of  Claim;  and,  accordingly,  the  Brief  on  behalf  of  the 
owners  of  the  schooners,  and  filed  in  the  Court,  is  set  out  at  page  100 
of  that  large  volume.  I  am  not  going  to  trouble  the  Court  to  read  it, 
but  1  wish  to  show  that  the  person  who  prepared  this  brief  had  before 
him  the  Brief  on  the  part  of  the  Libellant,  because  he  follows  the  various 
grounds,  which  he  takes  one  by  one— very  much  shorter — (as  an  answer 
generally  speaking  is  shorter  than  the  original  allegation  which  is 
traversed) — very  much  shorter,  but  taking  up  all  the  points. 

843  Senator  Morgan.— I  think  what  you  call  a  "  Brief",  we  call  a 
"  Libel"  or  "  Information  ". 

Sir  Charles  Eussell.— It  is  variously  phrased, "  Case",  "  Factum  ", 
u  Statementof  claim", "  Declaration  ".    There  are  varying  phrases  for  it. 

Senator  Morgan. — The  proceedings  on  the  part  of  the  Claimant  we 
should  term  here  an  "  Intervention",  if  there  is  an  Intervention. 

Sir  Charles  Eussell. — In  this  Brief  (which  I  do  not  propose  to 
trouble  the  Court  by  reading)  he  proceeds  to  state,  in  the  first  paragraph, 
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under  what  section  the  vessels  in  question  are  seized,  these  vessels 
being  the  "Anna  Beck",  the  "Dolphin",  the  "Grace"  and  the  "W.P. 
Say  ward".  Referring  then  to  the  statutes  (with  which  I  do  not  trouble 
the  Tribunal),  he  then  refers,  in  the  next  paragraph,  to  the  "  Eights  of 
Great  Britain  and  the  United  States  ",  respectively.  He  next  passes  to 
the  consideration  of  "  A  Treaty  with  Russia" ;  next  to  "  Russia's  Claims  " ; 
next  to  the  "Authorities  quoted",  dealing  actually  with  the  authorities 
cited;  then  he  deals  with  "Mr.  Secretary  Seward's  views",  which  you 
will  recollect  my  friend  read  at  some  length;  and,  finally  on  page  102, 
he  sums  up  the  matter,  and  gives  his  short  answer  to  it  very  clearly, 
and,  as  I  think,  also  very  concisely.    He  says : 

It  also  appears  that  the  United  States,  in  claiming  sovereignty  oyer  the  Bebring 
Sea,  is  claiming  something  beyond  the  well  recognized  law  of  nations,  and  bases  her 
claim  upon  the  pretentions  of  Russia  which  was  successfully  repudiated  by  both 
Great  Britain  and  the  United  States. 

A  Treaty  is  valid  and  binding  between  the  parties  to  it,  but  it  cannot  affect  others 
who  are  not  parties  to  it.  It  is  an  agreement  between  nations,  and  would  be  con- 
strued by  law  as  an  agreement  between  individuals.  Great  Britain  was  no  party  to 
it,  and  therefore  was  not  bound  by  its  terms. 

It  is  therefore  contended  that  the  proceedings  taken  against  the  present  defendants 
are  ultra  virc$  and  without  jurisdiction.  But  in  order  to  press  the  matter  further,  it 
may  be  necessary  to  discuss  the  act  itself  under  which  the  alleged  jurisdiction  is 
assumed. 

Thereupon  he  proceeds  to  point  out,  very  much  on  the  lines  I  have 
been  submitting  to  the  Court,  that  there  is  nothing  in  the  words  of  the 
statutes  which  necessarily  include  foreigners,  and  that  according  to 
proper  principleH  of  construction  they  ought  not  to  be  construed  as  apply- 
ing to  foreigners  outside  the  territorial  limits.  He  then  concludes  in 
these  words: 

So  here  it  is  submitted  that  a  decree  of  your  Honour's  Court  will  not  give  any 
validity  to  the  seizures  here  made,  and  the  defendants,  in  filing  their  demurrer  and 
submitting  this  argument,  do  not  thereby  waive  their  rights,  or  submit  to  the  juris- 
diction of  the  Court. 

Now  finally  I  have  to  say  that,  as  it  has  been  so  cited  in  the  original 
Case,  and  set  out  at  length  in  the  documents  which  form  part  of  the 
Appendix  to  the  Oase,  it  comes  upon  me  a  little  by  surprise,  it  is  a  little 
remarkable,  that  at  this  late  stage  of  the  controversy  this  contradiction 
should  be  suggested.  I  quite  understand  why  my  friends  feel  pinched 
by  it,  because  the  position  is  one  absolutely  impossible,  if  not  ridicu- 
lous, for  a  great  Power  which  has  formulated  its  grounds  of  jus- 
844  tification,  and  said :  Upon  these  grounds  I  abide  by  the  judgment 
of  the  Court,  and  by  the  judgment  of  that  greater  Court,  the 
opinion  of  the  civilized  world :  for  it  then  to  say :  These  are  not  the  true 
grounds  at  all;  the  real  grounds  were  something  entirely  different  from 
these. 

Although  up  to  this  moment  the  Tribunal  will  not  have  seen  any  trace 
of  the  affirmation  of  this  simple  ground,  if  it  were  present  in  the  minds 
of  any  of  the  ingenious  and  well  learned  advisers  of  the  United  States, 
that  all  this  reference  to  Statute  law  was  wholly  beside  the  question : 
We  were  but  exercising  our  inherent  rights  of  protection  of  property 
and  property  interests  given  to  us  by  the  consent  of  the  civilized 
world — in  other  words,  given  to  us  by  the  law  of  nations. 

Well,  but  let  us  see  what  was  the  ground  upon  which  the  judgments 
proceeded. 

Senator  Morgan. — If  both  grounds  had  been  stated  in  the  libellant's' 
case  there  would  have  been  no  repugnance  between  them. 

Sir  Charles  Russell. — Rcpuguance  as  to  whatt 
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Senator  Morgan. — To  it  being  stated  in  the  libel  or  information  that 
the  United  States  claimed  a  right  under  the  laws  of  nations;  and  also, 
that  it  was  possessed  of  a  property  right. 

Sir  Charles  Eussell. — You  meau  to  say  if  they  had  said  we  are 
complaining  of  a  breach  of  the  municipal  Statute,  and  also  complaining 
of  a  breach  of  law  of  property! 

Senator  Morgan.— Yes. 

Sir  Charles  Kussell. — Certainly  there  would  have  been  a  repug- 
nance: I  shall  presently  have  to  deal  with  that. 

Lord  Hannen. — I  suppose  you  are  pointing  to  this:  If  it  had  been 
simply  a  seizure  by  virtue  of  this  right  of  property,  or  protection  of 
property,  there  would  have  been  no  right  to  fine. 

Sir  Charles  Eussell. — Much  more  than  that,  my  Lord :  but  to  that, 
amongst  other  reasons.  There  would  have  been  no  right  to  fine;  and 
the  court  that  would  have  had  the  right  to  adjudicate  upon  a  claim  of 
that  kind  would  not  be  sitting  as  a  Municipal  Court — a  Court  belonging 
to  Alaska  in  the  United  States, — but  would  be  sitting  as  a  Prize  Court 
representing  the  whole  world.  That  is  the  real  vital  distinction;  and 
the  distinction  that  my  learned  friend  Mr.  Carter  in  his  ingenious 
attempt  to  base  the  judgment,  or  justify  the  judgment,  of  this  uTwo 
penny-half  penny n  judge — as  my  friend  in  a  moment  of  forgetfulness 
called  him — is  wholly  futile.  He  has  entirely  forgotten  that  a  Munici- 
pal Court,  as  such,  does  not  administer  International  Law  at  all;  it  has 
to  administer  the  law  of  the  State,  and  the  law  of  the  State  only. 

Senator  Morgan. — That  was  a  United  States  Court? 

Sir  Charles  Eussell. — Yes.  I  intended,  in  a  moment  or  two,  to 
develope  this  idea,  but  as  it  is  mentioned,  let  me  just  say  a  word  upon 
it  in  passing.  I  am  not  concerned  to  dispute  that  the  Sovereign  Power 
at  whose  instance  a  capture  is  made  upon  the  high  seas  may  not  con- 
stitute a  Municipal  Court,  pro  hoc  vice,  a  Prize  Court;  but  accord- 
845  ing  to  its  original  constitution  and  functions  it  is  a  Municipal 
Court  having  no  cognizance  of  any  law  except  Municipal  law, 
and  International  law  so  far  as  it  enters  into  Municipal  law,  but  no 
further.  To  enable  it  to  adjudicate  as  a  Prize  Court,  it  must  be  brought 
to  the  apprehension  of  the  Judge  that  he  is  no  longer  in  a  United  States 
Court  administering  the  municipal  law — that  he  must  shut  his  eyes  to 
Municipal  law,  and  that  he  is  administering  International  law  in  the 
interests  of  all  nations.  The  distinction  is  broad,  clear,  unmistakable 
and  intelligible.  But  I  am  proceeding  still  on  the  theory  that  he  did 
not  affect  to  act,  that  he  was  not  asked  to  act,  in  any  other  character 
than  as  a  municipal  Judge  construing  a  municipal  statute,  and  for  that 
purpose  of  course  it  is  necessary  to  examine  the  judgment  itself.  The 
judgment  is  to  be  found  on  page  113. 

The  President. — This  is  on  your  point  of  fact  that  you  are  arguing 
all  this! 

Sir  Charles  Eussell.— Yes. 

The  President. — I  understood  that  from  the  principles  you  laid 
down  when  yon  began  this  part  of  your  argument? 

Sir  Charles  Kussell. — Quite  so.    The  judgment  of  Mr.  Justice 

Dawson  is  to  be  found  at  page  113  of  Volume  I  of  the 

jua&D&wB<m.ot  Appendix  to  the  American  Case.    I  will  not  read  this 

judgment  because  it  goes  over  the  same  ground  as  the 
later  judgment  which  I  desire  to  have  read  more  fully.  It  relates  to 
the  seizures  effected  in  188G.  He  is  addressing  the  jury,  and  telling 
them  that  the  information  is  preferred  and  filed  by  the  District  Attor- 
ney, based  upon  an  affidavit  charging  the  Defendants  with  having 
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killed  a  certain  number  of  seals  and  other  far-bearing  animate  in  the 
waters  of  Alaska,  contrary  to  the  provisions  of  section  11)50  of  the 
Kevised  Statutes.  He  then  proceeds  to  say  that  it  is  the  duty  of  the 
Court  to  instruct  the  jury  as  to  the  law  applicable  to  the  facts,  and  that 
it  is  their  duty  to  find  the  facts.    Then  he  proceeds  to  say : 

For  the  purpose  of  aiding  yon  in  your  deliberations,  I  will  define  to  yon  the  west- 
ern boundary  line  of  Alaska  as  designated  and  Bet  forth  in  the  treaty  of  March  30, 1867. 

He  refers  to  that  Treaty,  and  then  he  proceeds. 

m 

AH  the  waters  within  the  bonudary  set  forth  in  this  Treaty  to  the  western  end  of 
the  Aleutian  Archipelago  and  chain  of  islands  are  to  be  considered  as  comprise^ 
within  the  waters  of  Alaska,  and  qll  the  poualties  prescribed  by  law  agaiust  the 
killing  of  fnr  bearing  animals  must  therefore  attach  against  any  violation  of  law 
within  the  limits  before  described. 

If,  therefore?  the  jury  believe  from  the  evidence  that  the  defendants  by  themselves, 
or  iu  conjunction  with  others,  did,  on  or  about  the  time  charged  in  the  information 
kill  any  otter,  mink,  marten,  sable  or  fur-seal,  or  other  fur  bearing  animal  or  animals 
on  the  shores  of  Alaska,  or  in  Behriug  Sea.  east  of  the  one  hundred  and  ninety  third 
degree  of  west  longitude,  the  jury  should  find  defendants  guilty. 

Then  I  skip  one  passage,  and  proceed. 

The  jury  are  further  instructed,  as  a  matter  of  international  law,  that  it  makes 
no  difference  that  one  or  both  of  the  accused  parties  may  be  subjects  of  Great  Britaiu. 

Russia  had  claimed  and  exercised  jurisdiction  over  all  that  portion  of  Beh- 
846     ring  Sea  embraced  within  the  boundary  lines  set  forth  in  the  Treaty,  and  that 

claim  had  been  Ifccitly  recognized  and  acquiesced  in  by  the  other  maritime 
powers  of  the  world  for  a  long  series  of  years  prior  to  the  Treaty  of  March  30th,  1867. 

Then  he  proceeds  to  set  out,  a  little  more  fully,  the  terms  of  that 
Treaty,  and  then  goes  on  to  say  that  thereby  America  acquired  absolute 
control  and  dominion  over  all  the  rivers,  and  so  forth;  and  finally, 

And  British  vessels  manned  by  British  subjects  had  no  right  to  navigate  the  waters 
before  described  for  the  purpose  of  killing  any  of  the  fur  bearing  animals  heretofore 
designated. 

Then  the  Jury  are  further  instructed  that  on  the  3rd  of  August  the 
Act  of  Congress  of  1870  was  passed,  that  the  lease  was  made,  and  so 
forth ;  and  then  the  question  of  fact  which  is  left  to  the  jury  is  one  with 
which  he  might  have  hardly  troubled  them,  whether  or  not  they  were 
engaged  in  sealing  to  the  east  of  what  has  been,  for  brevity,  called  the 
line  of  demarcation.  So  much  for  the  judgment  of  1886.  The  judg- 
ment of  1887  is  on  page  115,  and  the  material  parts  of  it,  at  least,  must 
be  read,  and  I  will,  therefore,  with  your  permission,  ask  my  learned 
friend  to  read  it. 

Sir  Richard  Webster. — 1  will  read  it  shortly.  It  is  in  the  case  of 
four  ships,  the  "Dolphin",  the  "Anna  Beck",  the  "Grace",  and  the 
"Ada". 

The  libel  of  information  in  the  ease  of  the  schooner  "Dolphin"  is  similar  to  the 
informations  filed  against  the  other  schooners  named,  and  alleges  that  on  the  12th 
day  of  July,  1887,  the  commnndiug  officer  of  the  United  States  revenne  cutter  "Rush" 
seized  the  schooner  "Dolphin*'  in  that  portion  of  Behring  Sea  which  was  ceded  to 
the  United  States  by  Rusnia  in  the  Treaty  of  March,  18*37.  That  said  schooner  was 
violating  section  1956  of  the  Revised  Statutes  in  relation  to  the  protection  of  seal  life 
in  the  waters  of  Alaska.  To  the  libel  of  information  the  Queen's  counsel  of  British 
Columbia  filed  a  demurrer,  alleging  that  the  district  court  of  Alanka  had  no  juris- 
diction over  the  subject  matter  of  the  action,  for  the  reason  that  the  schooner  was 
more  than  one  marine  league  from  the  shore  when  seized,  and  that  the  Act  of  Congress 
of  July  27th,  1868,  is  unconstitutional,  in  that  it  restricts  free  navigation  of  the  Beh- 
ring  Sea  for  sealing  purposes.  A  sti  pnlation,  signed  by  the  Queen's  counsel  Mr.  M.  W. 
T.  Drake,  upon  the  part  of  the  British  owners,  and  Mr.  A.  K.  Delaney  upon  the  part 
of  the  United  States,  was  filed,  in  which  it  was  agreed  and  conceded  that  the  masters 
of  the  vessels  named  were  taking  fur-seals  in  that  portion  of  Behring  Sea  which  is 
claimed  by  the  United  States  under  the  Treaty  with  Russia  of  March,  1867. 
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The  issue  ns  presented  involves  an  examination  of  a  moat  pertinent  and  critical 
question  of  international  law.  It  will  be  necessary  to  ascertain,  first,  the  right  of 
the  Imperial  Government  of  Russia  to  the  Behring  Sea  anterior  to  the  Treaty  of 
March,  1867,  and  for  information  npon  this  subject  I  am  largely  indebted  to  Mr.  N. 
L.Jeffries  for  a  collection  and  citation  of  authorities  and  historical  events,  and  for 
the  want  of  books  at  my  command  npon  this  question,  I  am  compelled  to  rely  for 
historical  facts  upon  his  carefully  prepared  brief.  From  this  elaborate  brief  I  glean 
the  following  facts. 

Then  he  describes  the  Sea  of  Kamschatka.  He  describes  how  Peter 
the  Great  in  the  early  part  of  the  Eighteenth  Century  directed  the 
exploring  expedition ;  the  Court  will  be  able  to  follow  the  dates.  He 
talks  of  the  expedition  of  1725,  and  the  expedition  of  1728:  and 
the  discovery  of  the  Island  of  Saint  Lawrence;   and  the  expedition 

of  1741. 
847         Sir  Charles  Bussell. — Thoee  are  the  events  mentioned  in 
the  brief,  which  we  have  not  read  in  full,  and  which  are  referred 
to  in  the  order  that  the  Judgment  refers  to  them. 

Sir  Richard  Webster.— The  vessels  were  the  "  St.  Paul  *  and  the 
"  St.  Peter  ";  and,  on  the  18th  of  July  1741,  Behring  first  saw  the  Con- 
tinent of  America.    And  he  describes  Behring's  visit. 

The  enterprising  spirit  of  Russian  merchants  and  traders  even  in  Siberia  was 
awakened  by  the  accounts  given  of  the  industries  that  might  be  created. 

The  President. — That  brief  was  the  practicalfoundation  of  both 
judgments  of  1886  and  1887,  was  it  not!  m 

Sir  Richard  Webster. — Yes.  At  page  117  he  refers  to  the  Ukase 
of  the  27th  December,  1799,  and  then  reads  from  Mr.  Chief  Justice 
Marshall's  judgment  in  Johnson  v.  Mcintosh : 

On  the  discovery  of  this  immense  continent  the  great  nations' of  Europe  were  eager 
to  appropriate  to  themselves  so  much  of  it  as  they  conld  acquire. 

Then  he  refers  to  Chancellor  Kent. 

All  that  can  be  reasonably  asserted  is  that  the  dominion  of  the  sovereign  of  the 
shore  over  the  contiguous  sea  extends  as  far  as  is  requisite  for  his  safety,  and  for 
some  lawful  end. 

And  then  he  refers  to  Vattel,  and  then,  at  the  top  of  page  118,  he 
proceeds. 

The  Queen's  counsel  lays  much  stress  in  hie  argument  upon  the  fact  that  both  the 
United  States  and  Great  Britain  treated  with  Russia  (the  United  States  in  1824,  and 
Great  Britain  in  1825)  in  relation  to  the  free  use  of  the  waters  in  Behring  Sea,  and  it 
is  claimed  that  by  these  Treaties  the  sea  was  thrown  open  as  the  common  property 
of  mankind.  But  an^examination  of  these  Treaties  and  the  objects  in  view  by  the 
three  great  Powers  fails  to  warrant  the  conclusion  reached  in  the  argument.  The 
principal  parts  of  the  Treaty  between  the  United  States  and  Russia,  the  treaty 
between  Great  Britain  and  Russia  being  similar,  are  thus  set  forth  by  Professor 
Wharton ; 

And  he  reads  Articles  1,  2,  3,  4,  and  5  of  the  Treaty  of  1824.  And 
at  the  bottom  of  the  page  he  continues : 

Nations,  like  individuals,  have  the  right  of  contracts,  and  their  treaties  are  sub- 
ject to  the  same  rules  of  interpretation  and  of  morality  which  govern  in  municipal 
law. 

"  Estopped"  in  law  is  a  term,  the  etymology  of  which  implies  the  preclusion  of  a 
person  from  asserting  a  fact  by  previous  conduct,  inconsistent  therewith,  on  his  own 

Sart  or  on  the  part  of  those  under  whom  he  claims.  It  is  in  law  a  prohibition  which 
enies  a  man  the  right  of  alleging  or  denying  a  fact  in  which  he  has  with  a  full 
knowledge  long  acquiesced.  Applying  this  rule  the  conclusion  can  not  be  escaped 
that  in  consequence  of  the  acquiescence  of  Great  Britain  in  the  claim,  jurisdiction, 
and  dominion  of  Russia  to  what  is  now  known  as  Behring  Sea  since  the  expiration 
of  the  Treaty  of  Russia  and  Great  Britain  in  1825,  which  was  to  exist  ten  years,  Great 
Britain  and  her  Dominion  Government,  of  which  British  Columbia  is  a  part,  are 
estopped  from  any  claim  of  right  or  privilege  of  taking  fur  bearing  animals  in  Behring 
Sea,  east  of  the  line  mentioned  as  our  western  boundary  in  the  Treaty. 


ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.      107 

848  Then  he  mentions  the  western  boundary,  which  is  the  line  on 
the  map,  and  then  proceeds  at  the  bottom : 

The  courts  have  the  same  right  and  power,  when  called  upon  to  interpret  a  public 
Treaty,  io  derive  aid  from  contemporaneous  interpretation,  and  by  ascertaining  the 
intention  of  those  whose  duty  it  is,  under  the  Constitution,  to  make  Treaties,  as  they 
have  in  the  interpretation  of  any  other  law.  What  then  was  the  object  in  purchas- 
ing Alaska!  Manifestly  to  extend  our  Northwest  boundary  line  so  as  to  include  the 
whole  group  of  the  Aleutian  Islands. 

Then  he  refers  to  Senator  Sumner's  speech,  and  then: 

Subdivision  2  of  section  2  of  the  Constitution  in  defining  the  powers  of  the  Presi- 
dent says. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make 
Treaties,  provided  two-thirds  of  the  Senators  present  concur. 

Then: 

Jndge  Story,  in  considering  this  clause  of  the  Constitution,  says:  It  will  be 
observed  from  this  that  the  power  to  make  treaties  is  by  the  Constitution  general, 
and,  of  course,  it  embraces  all  sorts  of  treaties  for  peace  or  war,  for  commerce  or 
territory. 

Then: 

It  is  argued  that  this  qnestion  belongs  to  the  political  department  of  the  Govern- 
ment, and  that  it  should  be  there  adjusted,  but  this  position  is,  I  think,  wholly 
untenable,  at  least  at  this  stage  of  the  controversy. 

Then  the  learned  Jndge  cites  Story  on  the  question  of  making 
Treaties;  and  then  I  had  better  read  at  the  bottom  of  page  120. 

Congress  recognized  the  right  of  the  United  States  to  the  whole  of  the  new  acqui- 
sition by  appropriating  $7,200,000  to  pay  for  the  new  territory,  and  on  the  27th  day 
of  July,  1868,  extended  the  laws  of  the  United  States  relating  to  customs,  commerce, 
and  navigation  over  all  the  mainland,  islands  and  waters  of  the  territory  ceded  to 
the  United  States  by  the  Emperor  of  Russia.     [See  Revised  Statutes,  sec.  1954.] 

Showing  unmistakably  the  understanding  of  the  Government  at  the  time  as  to 
what  had  been  acquired,  and  that  our  boundary  line  was  located  at  the  one  hundred 
and  ninety  third  degree  of  west  longitude.  The  longitude  of  a  place  is  the  arc  of 
the  equator  intercepted  between  the  Meridian  passing  through  that  place  and  some 
assumed  meridian  to  which  all  others  are  referred.  Different  nations  have  adopted 
different  meridians.  The  English  reckon  from  the  Royal  Observatory  at  Greenwich ; 
the  French  from  the  Imperial  Observatory  at  Paris,  and  the  Germans  from  the  Observ- 
atory at  Berlin,  or  from  the  island  of  Ferro.  In  the  United  States  we  sometimes 
reckon  longitude  from  Washington,  and  sometimes  from  Greenwich.  But  in  estab- 
lishing the  western  boundary  fine  of  Alaska  the  reckoning  of  longitnde  was  from 
Greenwich,  which  reaches  the  line  dividing  the  Continents  ox  Asia  and  North  America. 

The  purchase  of  Alaska  was  unquestionably  made  with  a  view  to  the  revenues  to 
be  derived  from  the  taking  of  fur-seal  in  the  waters  of  Behring  Sea,  and  especially 
on  the  Islands  of  St.  Paul  and  St.  George,  both  of  which  were,  by  Act  of  Congress  of 
March  3rd,  1869,  made  "a  special  reservation  for  Government  purposes". 

Secretary  Seward  was  a  skilled  diplomat,  a  learned  man  in  statecraft,  and  he  evi- 
dently foresaw  the  income  to  be'  derived  by  the  Government  from  the  seal  industry 
on  and  adjacent  to  those  islands.    Hen.ce,  in  the  negotiation  he  insisted  upon, 

849  and  Russia  conceded,  that  our  bonndary  line  should  be  extended  to  the  meridian 
named  in  the  Treaty.    The  industry  and  consequent  revenues  would  be  hope- 
less without  the  residuary  power  of  the  United  States  to  protect  and  regulate  the 
taking  of  fur-bearing  animals  in  that  part  of  our  domain.    The  effort  of  the  United 

States  to  seize  and  drive  out  the  illicit  piratical  craft  that  have  been  navigating 
those  waters  for  years,  indiscriminately  slaughtering  fur-bearing  animals,  the  con- 
tinuation of  which  can  but  result  in  the  wanton  destruction  of  the  rookeries,  the  most 
valuable  in  the  world,  is  a  legitimate  exercise  of  the  powers  of  sovereignty  under 
the  law  of  nations,  with  which  no  nation  can  lawfully  interfere. 

The  question  of  the  constitutionality  of  the  Act  of  Congress  of  July  27th  1868 
(Revised  Statutes,  page  348),  scarcely  deserves  notice,  since  it  has.  been  sustained  by 
this  court. 

The  conclusion  I  have  reached  is  that  the  demurrer  must  be  overruled,  and  it  is 
so  ordered;  and  that  judgment  of  forfeiture  to  the  United  States  be  entered  against 
each  of  the  vessels  separately,  together  with  their  tackle,  apparel,  furniture,  and 
cargoes,  saving  to  the  masters  and  mates  their  private  property,  such  as  nautical 
instruments  and  the  like. 
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Sir  Charles  Russell. — I  think  there  can  be  little  doubt,  at  least  I 
submit  there  can  be  little  doubt,  that  I  am  now  warranted  in  assuming 
that  the  Tribunal,  having  followed  this  argument,  cannot  fail  to  have 
arrived  at  this  clear  conclusion:  that  these  vessels  were  seized  for  a 
supposed  breach  of  a  municipal  Statute,  that  the  men  were  imprisoned 
by  the  judgment  of  the  Court,  and  that  the  confiscation  of  the  vessels 
seized  was  part  of  the  penalty  attached  by  the  municipal  law  for  this 
breach. 

Now,  I  have  a  word  to  say,  before  I  ask  the  Court's  permission  to  sum 
up  the  general  conclusions,  about  the  character  of  the  Court  itself.  It  is 
a  municipal  Court  administering  the  municipal  law,  part  of  which  munic- 
ipal law  undoubtedly  is,  as  far  as  it  enters  into  municipal  questions, 
international  law..  But  a  Prize  Court  is  a  distinct  Court,  with  distinct 
functions ;  not  acting  upon  municipal  law  but  shutting  its  eyes  to  munici- 
pal law  altogether  as  such ;  deriving  its  authority,  no  doubt,  from  the 
appointment  of  the  Sovereign  Power  that  has  caused  the  marine  capture 

The  distinction  *°  be  effected,  but  although  deriving  its  authority  from  that 
between  "priro  creation,  from  the  moment  that  it  has  created  it  it  ceases 
Sdjai  c<m?ta.Mu*  to  be  a  municipal  Court.    1  should  have  thought  these 

things  were  almost  elementary  in  the  subject,  but  as  my 
learned  friend,  Mr.  Carter,  did  not  appear  even  to  think  it  necessary  to 
consider  what  must  be  the  character  of  an  international  Court  if  its 
decree  is  to  be  regarded  as  a  judgment  of  an  international  Court,  I  must 
call  the  attention  of  the  Court  briefly  to  some  authority  upon  the  subject. 

1  cite  the  work  well-known  in  England  and,  I  think,  not  unknown  in 
America,  Manning's  "Commentaries  on  the  Law  of  Nations";  and  the 
edition  from  which  I  cite  is  the  one  published  in  1875  by  Mr.  Sheldon 
Amos,  himself  a  writer  of  distinction,  a  member  of  the  Bar  and  Pro- 
fessor of  Jurisprudence  at  University  College,  and  Lecturer  on  Inter- 
national Law  to  the  Council  of  Legal  Education  of  the  Inns  of  Court 
in  London;  and  on  page  472  he  says: 

Questions  of  maritime  capture  are  adjudged*  by  Courts  specially  constituted  for 
that  purpose.    The  form  of  these  Courts  is  different  in  different  countries,  hut  in  all 

they  are  distinct  from  the  municipal  tribunals  of  the  country  and  are  comnris<- 
850      sioned  to  decide  according  to  the  law  of  nations,  including*  the  engagements 

of  treaties  where  any  such  exist. 

I  need  not  stop  to  point  out  that,  as  between  two  countries  who  have 
entered  into  a  treaty  which  gives  to  the  two  Powers,  parties  to  the  treaty, 
rights,  among  others  it  may  be  rights  of  capture,  those  treaties  consti- 
tute as  between  those  Powers,  and  as  binding  upon  them,  a  portion  of 
international  law.  Ordinarily  speaking,  Prize  Courts  have  to  deal  with 
a  state  of  belligerency;  as,  for  instance,  where,  in  the  struggle  for  mas- 
tery, one  Power  seeks  to  obtain  possession  of  the  property  aud  the 
resources  of  another,  or  where  one  Power  seeks  to  get  hold  of  contra- 
band of  war,  which,  if  obtained  by  its  opponent,  would  be  of  importance 
to  that  opponent  in  the  fight:  or,  again,  questions  of  seizure  for  running 
a  blockade — questions,  which  would  arise  when  the  ship  was  brought 
into  the  Prize  Court,  whether  the  blockade  was  effective,  questions 
whether  the  blockade  had  been  properly  notified,  and  other  questions 
of  that  description.  Ordinarily,  therefore,  Prize  Courts  have  to  do  with 
a  state  of  belligerency,  not  exclusively,  but  the  main  exception — I  will 
not  undertake  to  say  the  sole  exception,  though  I  know  no  other— is 
cases  of  capture,  where  quasi-belligerent  rights  are  exercised  or  exer- 
eisable  under  treaty  as  between  particular  Powers;  thus,  for  instance, 
assuming  there  is  a  Slave  Trade  Treaty  between  the  United  States  of 
America  and  Great  Britain  by  which  rights  of  search  are  conceded,  to 
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the  respective  Powers,  and  the  right  of  seizure  of  vessels  engaged  in 
carrying  on  that  trade,  a  seizure  effected  by  one  or  other  of  the  Powers 
brought  into  a  Prize  court,  the  question  in  that  case  would  not  be 
whether,  according  to  the  general  international  law,  the  seizure  was 
justifiable  and  confiscation  ought  to  follow,  but  whether  by  interna- 
tional law,  plus  the  provisions  of  this  treaty,  the  particular  property 
had  ot  had  not  been  justifiably  captured. 

Mr,  Justice  Hablan. — It  may  assist  you  in  your  argument,  Sir 
Charles,  tor  me  to  suggest  that  this  Court  in  Alaska  has  jurisdiction 
which  is  defined  by  an  Act  of  Congress,  as  it  exercises  only  such  juris- 
diction as  the  Act  creating  it  authorizes. 

Sir  Charles  Russell. — That  "is  my  point.  I  am  obliged  to  you, 
Mr.  Justice  Harlan,  for  mentioning  it. 

Lord  HANflfcN. — Have  you  got  the  Act! 

Sir  Charles  Russell. — I  have  not,  but  my  learned  friends  can  place 
it  at  our  disposition. 

Mr.  Phelps. — They  have  prize  jurisdiction  under  the  general  judi- 
ciary Act. 

Sir  Chables  Russell.— I  should  like  to  see  it 

Mr.  Phelps. — We  will  bring  it  in. 

Sir  Charles  Russell. — I  began,  early  in  my  observations,  by  saying 
I  did  not  stop  to  consider  the  question  whether  or  not  a  municipal  Court 
might  or  might  not  be  constituted  a  Prize  Court.  My  point  here  is  that 
it  was  not  invoked  as  a  Prize  Court;  that  no  proceedings  of  any 
851  kind  which  bear  the  faintest  resemblance  to  proceedin  gs  i  n  a  prize 
suit  were  instituted.  It  cannot  be  at  one  and  the  same  time  per- 
forming the  functions  of  a  municipal  Court  and  of  an  international 
Court  The  two  positions  are  repugnant  and  inconsistent  the  one  with 
the  other.  In  the  one,  the  judge  is  administering  the  municipal  law, 
and  in  the  other  he  shuts  his  eyes  to  the  municipal  law  and  administers 
international  law  and  international  law  alone. 

Senator  Morgan. — You  say  that  you  could  not  embrace  both  grounds 
of  forfeiture  in  the  same  Information. 

Sir  Charles  Russell. — Unquestionably  that  is  my  contention. 
That  is  made  clear  if  the  Tribunal  will  bear  with  me  a  little  longer,  in 
the  samebook,  at  page  479,  where  the  point  is  further  discussed. 

For  the  history  and  true  limits  of  the  jurisdiction  of  the  English  High  Court  of 
Admiralty  in  prize  cases,  see  Lord  Mansfield's  judgment  in  Lin  do  v.  Rodney  and  another, 
cited  in  a  note  to  Le  Caux  v.  Eden,  Donglas'  Reports,  vol  nine  II,  page  594.  His  lord- 
skip  distinguishes  the  Amotions  of  the  judge  of  the  court  under  his  general  com- 
mission and  those  under  a  special  commission  issned  only  in  time  of  war.  This 
distinction  gives  rise  to  the  two  aspects  of  the  Court  of  Admiralty,  that  of  an 
"instance"  court  and  that  of  a  "  prize"  court. 

You  will  recollect  I  called  attention  yesterday  to  the  language  in  rela- 
tion to  this  particular  Court  which  pointed  to  it  being  regarded  as  an 
"  Instance"  Court  and  a  Court  of  original  jurisdiction. 

"The  manner  of  proceeding",  says  Lord  Mansfield,  "is  totally  different.  The 
whole  system  of  litigation  and  jurisdiction  in  the  prize  court  is  peculiar  to  itself; 
it  is  no  more  like  the  Court  of  Admiralty  than  it  is  to  any  court  in  Westminster 
Hall."  By  the  Naval  Prize  Act  of  1864,  which  recited  that  it  was  expedient  to  "  enact 
permanently,  with  amendments,  such  provisions  concerning  naval  prize  and  matters 
connected  therewith  as  have  heretofore  been  usually  parsed  at  the  beginning  of  a 
war"  the  High  Court  of  Admiralty  has  jurisdiction  given  it  throughout  Her  Maj- 
esty's dominions  as  a  prize  court,  and  an  appeal  is  given  to  the  Judicial  Committee 
of  the  Privy  Council. 

I  point  out  that  that  is  very  much  like  the  case  my  learned  friend 
Mggeste;  that  this  is  a  Court  which  has  power  to  act  as  a  Prize  Court 
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under  the  Act  of  Congress,  because  under  the  Naval  Prize  Act  of  1864 
there  is  given  to  the  Court  of  Admirality  powers  to  act  as  a  Prize 
Court    Now  he  proceeds. 

The  true  functions  of  a  priee  court  are  curtly  expressed  by  Lord  Mansfield  in  the 
course  of  the  judgment  above  referred  to.  "The  end  of  a  prize  Court  is,  to  sus- 
pend the  property  till  condemnation;  to  punish  every  sort  of  misbehaviour  in  the 
captives;  to  restore  instantly,  velis  levatis  (as  the  books  express  it,  and  as  I  have 
ofteu  heard  Dr.  Paul  quote),  if,  upon  the  roost  summary  examination,  there  don't 
appear  sufficient  ground:  to  condemn  finally,  if  the  goods  really  are  prize,  against 
everybody,  giviug  everybody  a  fair  opportunity  of  being  heard.  A  captor  may  and 
must  force  every  person  interested  may  force  him  to  proceed  to  condemn  without 
delay". 

And  Lord  Stowell  says: 

It  is  to  be  recollected  that  this  is  a  court  of  the  Law  of  Nations,  though  sitting 
here  under  the  authority  of  the  King  of  Great  Britain.    It  belongs  to  other  nations 
as  well  as  to  our  own ;  and  what  foreigners  have  a  right  to  demand  from  it  is 
852      the  administration  of  the  Law  of  Nations,  simply  and  exclusively  of  the  intro- 
duction of  principles  borrowed  from  our  own  municipal  jurisprudence,  to 
which  it  is  well  known  they  have  at  all  times  expressed  no  inconsiderable  reluctance. 

Let  me  repeat  those  words: 

And  what  foreigners  have  a  right  to  demand  from  it  is  the  administration  of  the 
Law  of  Nations,  simply  and  exclusively  of  the  introduction  of  principles  borrowed 
from  our  own  municipal  jurisprudence: 

Then: 

In  forming  my  judgment,  I  trust  that  it  has  not  for  a  moment  escaped  my  anxious  rec- 
ollection what  it  is  that  the  duty  of  my  station  calls  from  me,  namely,  not  to  deliver 
occasional  and  shifting  opinions  to  serve  present  purposes  of  particular  national 
interests,  but  to  administer  with  indifference  that  justice  which  the  Law  of  Nations 
holds  out  without  distinction  to  independent  States,  some  happening  to  be  neutral 
and  some  belligerent;  the  seat  of  judicial  authority  is  indeed  locally  here,  in  the 
belligerent  country,  according  to  the  known  law  and  practice  of  nations;  but  the 
law  itself  has  no  locality. 

Now,  I  have  further  to  point  out  that  it  is  impossible — even  if  it  had 
been  before  the  learned  Judge  it  would  have  been  impossible — for  him 
upon  the  grounds  now  advanced  to  have  entered  upon  the  question  in 
any  other  light  than  that  in  which  he  did  enter  upon  it,  namely,  the  con- 
struction of  this  municipal  Statute.  Why?  It  is  now  said — and  let 
there  be  no  doubt  about  the  clearness  of  my  enunciation  of  what  is 
now  said — that  the  right  of  the  United  States  is  based  upon  the  fact 
of  property  in  seals;  property  in,  and  industry  founded  upon,  seals; 
that  that  property  right  or  interest  carries  with  it  further  the  right  to 
do  whatever  in  the  judgment  of  the  nation  is  reasonably  necessary  any- 
where— everywhere — to  protect  that  property  and  that  property  right. 
That  is  the  allegation.  Let  me  point  out  that  nowhere  was  that  ever  sug- 
gested until  the  parties  were  preparing  to  come  here  to  put  this  case 
before  you;  that  their  case  has  been  from  the  first  based  upon  a  right 
restricted  in  a  defined  and  local  area.  They  say  that  this  Statute  is  the 
equivalent  of  an  international  regulation  for  the  protection  of  their 
own  rights.  It  cannot  be  so  treated.  If  it  is  a  right  that  is  incident 
to  property,  it  must  follow  property  wherever  property  is:  but  this 
international  regulation  embodied  under  this  municipal  Statute  applies 
to  a  defined  area,  the  part  of  the  Behring  Sea  east  of  the  line  of 
demarcation. 

I  sum  up  therefore  the  whole  of  my  argument  on  this  point  by  invit- 
ing this  Tribunal  to  find,  first,  the  fact  of  these  seizures;  next,  the  fact 
that  they  were  seized  by  the  authority  of  the  United  States;  next,  that 
they  were  seized  for  breach  of  a  municipal  Act,  and  for  that  cause 
only;  next  that  the  judgment  was  claimed,  and  the  judgment  was 
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based,  upon  a  breach  of  that  municipal  Statute  only,  and  that  that 
municipal  Statute  purported  to  prevail  and  to  be  effective  in  a  defined 
area. 

If  these  facts  are  found  (and  I  have  already  undertaken  to  formulate 

them  in  a  more  precise  way  and  to  put  them  in  writing  for  the  Tribunal) 

the  conclusions  are  inevitable  that  these  seizures  were  unwarranted: 

that  they  were  an  attack  upon  the  equality  of  Great  Britain  on 

853  the  high  seas :  that  they  were  unwarranted  by  the  law  of  nations, 
the  ships  of  Great  Britain  on  the  high  seas  being  part  of  the 

territory  of  Great  Britain :  and  that  an  offence  has  been  thereby  com- 
mitted against  international  law,  and  against  the  sovereignty  of  the 
Queen,  for  which  we  are  entitled  to  demand  adequate  and  just 
compensation. 

Let  me  guard  against  a  possible  misapprehension.  The  Tribunal 
will  understand  that  so  far  I  am  arguing  upon  the  question,  Were  these 
measures  justifiable  or  not.  My  argument  has  tended  to  show  that 
they  were  not  justifiable  on  the  grounds  that  were  then  advanced. 
My  argument  has  further  tended  to  show  that  even  if  there  were  such 
a  right  in  respect  of  property — such  a  right  of  protection  as  is  now 
advanced — that  that  right  cannot  be  invoked  in  justification  of  these 
seizures.  The  conduct  of  the  United  States,  the  whole  tenour  of  their 
proceedings,  prevents  them  from  being  entitled  to  raise  any  such  ques- 
tion as  a  justification  for  such  seizure. 

But  I  wish  the  Court  to  understand  that  I  do  not  thereby  mean  to 
say  that  they  are  shut  out  from  the  discussion  or  the  claim  of  that 
right.  When  I  come  to  the  larger,  the  general  question, — I  have  been 
confining  myself,  of  course,  to  the  question  of  seizure,  as  I  hope  the 
Tribunal  understands, — when  I  come  to  the  question  in  its  proper  order, 
I  will  discuss  whether  any  such  right  exists,  and  what  will  be  the 
sanction  which  by  international  law,  if  it  existed,  could  be  brought 
into  use  in  support  of  that  right. 

Senator  Morgan. — 1  believe,  Sir  Charles,  you  do  not  claim  that  the 
United  States  is  estopped  by  that  decision  from  going  fully  into  the 
question. 

Sir  Charles  Russell. — No;  that  is  exactly  what  I  want  to  convey. 
I  say  as  regards  the  question  of  the  justification  for  those  seizures,  the 
United  States  are  not  estopped  from  raising  the  general  question  which 
the  Tribunal  has  to  decide. 

Senator  Morgan. — Then  why  are  they  estopped  on  the  question  of 
seizure,  if  you  did  not  take  an  appeal! 

Sir  Charles  Russell. — Because  they  did  not  profess  to  act  accord- 
ing to  international  law;  because  they  did  not  act  according  to  inter- 
national law;  because  the  Court  was  not  an  international  Court; 
because  it  did  not  profess  to  be  an  international  Court;  because  the 
case  of  the  United  States  was  put  on  a  different  ground,  and  the  Judge 
acted  on  a  different  ground.  But  I  do  not  suggest  that  they  are 
estopped  from  arguing  the  general  question  when  it  comes  in  the  order 
of  these  questions  which  the  Tribunal  has  to  decide. 

The  President. — I  suppose  you  admit  that  in  case  the  seizures  were 
to  be  authorized  or  could  be  authorized,  in  your  opinion,  by  other 
grounds  than  those  indicated  in  the  Judgment,  you  would  not  consider 
that  we  should  be  bound  to  declare  the  United  States  answerable  t 

Sir  Charles  Russell. — I  certainly  do,  Sir.  As  regards  the  seizures 
which  have  actually  taken  place  I  contend  that  the  United  States 

854  must  rely  upon  the  case  they  have  themselves  presented,  and 
which  they  have  themselves  made  the  basis  of  the  Judgment 

they  invoked  from  the  Court. 
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Senator  Morgan. — If  there  was  an  error  in  the  Judgment  of  the 
Court,  you  had  your  right  of  appeal  to  correct  it. 

Sir  Charles  Russell. — Except  that,  as  a  matter  of  fact,  there  was 
no  right  of  appeal. 

Senator  Morgan. — None! 

Sir  Charles  Russell. — No.  If  that  be  questioned,  I  can  refer  to 
the  fact.  We  gave  notice  of  appeal,  and  it  turned  out  that  the  judicial 
arrangements  were  in  a  somewhat  rude  state  in  Alaska,  and  there  was 
no  Court  to  which  it  could  be  had  at  that  time. 

Senator  Morgan — The  case  was  not  beyond  the  power  of  prohibition. 

Sir  Charles  Russell. — Now  you  are  touching  upon  a  thorny  sub- 
ject, on  which  men  may  well  differ.  I  can  only  say  it  was  thought  by 
those  advising  the  Government  of  Her  Majesty,  or  the  Canadian  Gov- 
ernment, that  it  was  worth  trying. if  there  could  be  a  prohibition,  feut 
Mr.  Justice  Harlan  was  of  a  different  opinion. 

Mr.  Justice  Harlan. — In  one  of  those  cases,  the  appeal  taken  by  the 
vessel — I  think  so,  but  the  book  will  show — was  dismissed  by  the 
pelagic  sealers  themselves. 

Sir  Charles  Russell. — On  the  ground ?  as  I  am  informed,  and  as 
the  papers  show,  that  though  they  gave  notice  of  appeal,  it  turned  out, 
owing  to  the  imperfection  of  judicial  arrangements  then  existing — they 
have  been  set  right  since — there  was  no  Court  to  go  to. 

Mr.  Justice  Harlan. — Perhaps  not  the  imperfection  of  judicial 
arrangements,  but  the  want  of  proper  preparation  of  the  case  for  an 
appeal  under  the  Statute. 

Sir  Charles  Russell. — I  think  not,  with  deference. 

Mr.  Justice  Harlan. — Well,  I  may  be  wrong. 

Sir  Charles  Russell. — At  all  events,  if  that  is  a  matter  that  presses 
on  the  mind  of  the  Court,  I  will  take  care  to  come  furnished  with 
the  exact  facts,  but  I  think  it  is  not  important.  It  is  not  a  case,  as  the 
members  of  the  Court  will  recognize,  of  litigation  as  between  subjects, 
and  where  the  judgment  of  a  Court  may  work  a  grievous  wrong,  which 
may  give  rise  to  the  need  for  diplomatic  intervention;  in  which  case  it 
is  a  diplomatic  rule  that  all  modes  of  possible  redress  furnished  by  the 
judicature  of  the  country  should  be  pursued  before  diplomacy  will 
intervene.  That  is  a  clear  rule,  but  it  has  never  been  held  to  apply  to 
an  Act  of  State,  where  the  contention  was,  on  one  side,  that  the  State 
was  acting,  or  the  authority  of  the  State  was  being  invoked,  to  bind 
another  State  outside  the  limitations  of  law.  My  learned  friends  have 
not  made  that  point,  and  it  is  so  bad  a  point  that  I  do  not  expect  it 
will  be  made. 

examination  of  the  first  four  questions  of  art.  vi. 

I  come  next — and  I  am  very  glad  to  feel  I  am  making  some  little 
progress,  not  sis  much  as  I  could  wish — to  the  questions  1,  2,  3 
855  and  4  in  Article  VI,  upon  which  the  Tribunal  will  remember  that 
whatever  position  in  argument  is  taken  by  the  learned  counsel 
on  one  side  or  the  other  as  to  suggesting  a  greater  or  less  relative 
importance  to  those  questions,  yet  that  course  does  not  affect  the  duty 
of  this  Tribunal,  the  obligation,  I  may  respectfully  say,  of  this  Tri 
bunal,  to  decide  upon  their  meaning;  because  Article  VI  requires  u  that 
the  award  of  the  Arbitrators  shall  embrace  a  distinct  decision  upon 
each  of  the  said  five  points  ". 

I  group  those  four  questions  together  for  an  obvious  reason  of  con- 
venience.   They  naturally  hang  together.    The  first  deals  with  the 


OR  Ah  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  G.  M.  P.      113 

question  of  Russia's  assertions  of  right;  the  next  deals  with  the  ques- 
tion of  Great  Britain's  recognition  of,  concession  of,  those  rights;  the 
third  deals  with  the  question  of  whether  the  Behring  Sea  was  included 
in  the  phrase  "Pacific  Ocean"  in  the  Treaty  of  1825;  and  the  fourth 
deals  with  the  transmission  by  cession  of  whatever  rights  Russia  had 
to  the  United  States. 

They  naturally,  therefore,  bang  together.  The  first  comment  I  have 
to  make,  Mr.  President,  is  this:  Iu  view  of  the  present  state  of  this 
controversy,  it  must  strike  you  as  odd  why  these  questions  have  been 
formulated  at  all;  why  you  should  be  troubled  with  the  decision  of 
questions  which  the  learned  couusel  for  the  United  States  tell  us  have 
no  real  importance  or  value  at  all.  Why  do  I  say  that?  Because  they 
tell  us  that  it  does  not  matter  what  rights  Russia  exercised  or  what 
rights  were  conceded  to  Russia  by  Great  Britain;  the  right  they  are 
standing  upon  is  a  right  which  they  have  inherent  in  their  territorial 
dominion;  attached  to  their  rights  of  property  interest  in  the  fur-seals 
or  in  the  industry  founded  upon  the  fur-seals;  dependent  upon  no  prior 
action,  controlled  by  no  prior  action,  but  simply  a  right  inherent. 

But  I  have  first  to  ask  the  Tribunal  to  determine  whether  that  is  the 
question  of  right  at  all;  it  obviously  is  not  one  which  is  referred  to  in 
the  first  of  these  questions.  We  are  told  by  my  learned  friends  now, 
that  Russia  was  not  exercising  general  rights  of  jurisdiction  and  sov- 
ereingty,  but  was  only  protecting  by  regulations  her  industry  and  her 
property  rights.  But  that  is  not  the  question  which  is  raised,  and  that 
was  not  the  true  character  of  the  claim  of  Russia  at  all.  Let  me  just 
examine  that  case,  for  it  is  necessary  in  order  that  the  Tribunal  should 
give  the  correct  answer.  What  is  the  question!  The  question  is, 
What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring  Sea, 
and  what  exclusive  rights  in  the  seal  fisheries  therein  Russia  asserted 
and  exercised.  It  is  clear,  for  the  reason  that  I  have  given,  that  it 
cannot  be  a  right  in  respect  of  property  or  property  interest  which  is 
adverted  to,  because,  as  I  have  more  than  once  pointed  out,  such  a 
right  in  relation  to  property  or  property  interest  as  is  claimed  is  not  a 
right  which  has  any  legal  circumscription  at  all.  It  is  a  right  which 
exists  wherever  the  property  is.  It  is  the  right  of  defence  of  the 
possession  of  property  against  any  man  who  attacks  that  property 
wherever  that  property  is,  and  wherever,  therefore,  it  needs  to  be 

defended. 
856  That,  therefore,  is  not  the  kind  of  right  referred  to  as  the 

"  exclusive  jurisdiction  n  of  the  United  States.  What  then  does 
it  meant  It  means,  What  sovereign  authority,  exclusive  of  all  other 
Powers,  and  in  a  defined  and  definite  area,  was  exercised  by  Russia. 

In  other  words,  what  sovereign  authority,  exclusive  of  all  other 
Powers  was  exercised  by  Russia  in  the  Behring  Sea?  That  is  the 
character  of  the  question  contemplated  and  put  in  question  one,  the 
first  question  of  Article  VI*  Exclusive  jurisdiction  in  the  Behring  Sea ; 
Territorial  sovereignty  which  brooked  no  rival  in  that  sea.  Exclusive 
in  the  same  sense  that  there  is  exclusive  territorial  dominion  on  the 
land.  And  I  must  refer  to  some  documents  which  have  not  yet,  I 
think,  been  adverted  to,  as  showing  that  that  was  what  was  meant 
when  this  case  was  originally  presented  by  the  United  States.  I  do 
not  know  whether  any  of  you  gentlemen  have  ever  compared  this 
original  Case  of  the  United  States  as  regards  the  questions  put,  and 
the  space  devoted  to  the  consideration  of  those  questions  relatively 
compared  with  the  space  they  have  assumed  in  the  written  argument 

9  s,pt  xiii 8 
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of  counsel,  and  in  the  oral  argument  of  counsel.  Let  me  ask  your  atten- 
tion to  the  matter.  The  whole  of  this  Case  on  the  part  of  the  United 
States  up  to  page  84  is  conversant  with  what  may  be  called  their 
claim  of  title,  and  that  claim  of  title  is  based  wholly  upon  the  rights 
exercised  by  Russia  as  they  allege,  recognized  and  conceded  by  Great 
Britain  as  they  allege;  and  to  which  rights,  so  recognized  and  con- 
ceded, they  in  1867  succeeded  by  the  treaty  of  that  year.  It  is  only 
at  page  85 — I  pray  your  attention  to  this,  for  it  is  important — that  we 
find  any  reference  to  the  claim  which  now  takes  so  prominent  a  part  in 
the  discussion  of  the  question.  After  having  elaborated  the  Russian 
part  of  their  Case,  on  page  85  is  a  paragraph  which  begins  thus: 

Bat  in  determining  what  right  of  protection  or  property  this  Government  has  in 
the  far-seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea  when  snch 
seals  are  found  outside  of  the  ordinary  three-mile  limit,  it  is  not  compelled,  neither 
does  it  intend,  to  rest  its  case  altogether  upon  the  jurisdiction  over  Behring  Sea 
established  or  exercised  by  Russia  prior  and  up  to  the  time  of  the  cession  of  Alaska. 
It  asserts  that,  quite  independently  of  this  jurisdiction,  it  has  a  right  of  protection 
and  property  in  the  fur-seals  frequenting  the  Probilof  Islands  when  fonnd  outside 
the  ordinary  three-mile  limit. 

And  here  is  the  whole  argument  in  support  of  that  right,  that  novel 
right,  as  I  think  it  is  admitted  to  be: 

And  it  bases  this  right  upon  the  established  principles  of  the  common  and  the 
civil  law,  upon  the  practice  of  nations,  upon  the  laws  of  natural  history,  and  npon 
the  common  interests  of  mankind. 

I  have  here  read  every  word  of  the  argument  in  this  Case  of  the 
United  States  in  support  of  this  claim  of  protection  and  property, 
which  is  now  the  great  portion  of  their  argument. 
Mr.  Foster. — The  next  paragraph  will  throw  a  little  light  upon  it. 
.  Sir  Charles  Russell. — Oh,  of  course  they  go  on  to  justify 
857      that  by  the  details  of  seal  life;  I  am  perfectly  aware  of  that.    I 
am  talking  of  argument,  Mr.  Foster.    That  interruption  is  need- 
less.   1  read  the  next  paragraph: 

In  order  that  this  claim  of  right  of  protection  and  property  may  be  clearly  pre- 
sented, it  will  be  necessary  to  enter  in  some  detail  npon  an  examination  of  fur-seal 
life  at  the  Pribilof  Islands  and  elsewhere,  and  of  the  various  interests  associated 
with  it. 

I  am  dealing  with  the  argument,  and  not  with  the  statement  of  facts. 
I  have  said  from  the  beginning,  and  I  shall  not  recede  from  it,  that  so 
far  as  the  decision  of  the  question  of  property  in  these  animals,  free 
swimming  animals  in  the  sea,  breeding  upon  those  islands,  and  spend- 
ing a  considerable  part  of  their  life  there,  is  concerned,  it  depends  in 
our  view  upon  facts  that  are  not  in  dispute  at  ail.  I  am  dealing  with 
their  argument,  and  here  it  is.  They  base  this  claim  "upon  the  prin- 
ciples of  common  and  civil  law,  upon  the  practice  of  nations,  upon  the 
laws  of  natural  history,  and  upon  the  common  interests  of  mankind." 

The  forged  trans.  But  **  does  not  rest  there.  According  to  the  informa- 
latum*  or  the  Ru»-  tion  which  they  then  had,  and  which  they  believed  was 
a  ooomen  .  reiiabie  information,  they  had  got  a  most  valuable  body 
of  testimony  for  the  purpose  of  establishing  that  Russia  had  made  these 
claims,  and  that  the  concession  of  these  claims  had  been  recognized  by 
Great  Britain;  that  Russia  had  asserted  these  and  had  acted  upon  the 
assertion  without  contradiction  by  Great  Britain;  and  to  show  that 
that  is  so  I.am  led  to  call  attention  to  the  performance  of  that  very 
astute,  but  unscrupulous  artist,  Mr.  Ivan  Petroff.  Will  the  Court 
favor  me  by  turning  to  page  41  of  the  United  States  Gasef  I  do  not 
know  whether  that  has  been  done  for  you  which  1  have  had  done  for 
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me,  but  which  if  done  will  enable  the  Tribunal  to  see  at  a  glance  how 
completely  and  absolutely  the  United  States  have  changed  front  upon 
this  question  since  the  discovery  of  these  forgeries  upon  which  they 
had  based  their  great  case  of  derivative  title  from  Russia.  Cut  out 
these  forgeries,  and  you  have  no  reference  to  the  fur-seals,  no  asser- 
tions by  Russia  in  respect  to  the  waters  of  the  Behring  Sea,  no  acts  of 
interference  asserted  or  suggested  by  Russia  in  that  sea  at  all. 

Now  let  me  just  justify  this,  although  it  may  take  a  little  time,  I  am 
afraid. 

On  page  41  you  will  see  what  purports  to  be  a  quotation  from  the 
Board  of  Administration  of  the  Russian- American  Company,  beginning 
with  the  words:  "With  this  precious  Act  in  your  hand."  Every  word 
of  that  from  those  words:  "With  this  precious  Act",  to  the  end  of  the 
page,  is  a  forgery,  an  interpolation;  and  Mr.  Ivan  Petroff  understood 
very  well  what  he  was  about,  because  he  makes  this  Ukase  of  1821 
speak  in  this  language — this  is  the  concluding  sentence: 

We  can  now  stand  upon  our  righto,  and  drive  from  onr  waters  and  ports  the 
intruders  who  threaten  to  neutralize  the  benefits  and  gifts  most  graciously  bestowed 
upon  our  Company  by  His  Imperial  Majesty. 

858         Turning  to  the  next  page  you  will  find  a  letter  from  the  Board 
to  the  Chief  Managers  of  the  Colonies  beginning  "As  to  fur- 
seals",  down  to  the  word  "  future"  at  the  end  of  that  paragraph — it  is 
all  a  forgery: 

As  to  fur-seals,  however,  since  our  Gracious  Sovereign  has  been  pleased  to  strengthen 
onr  claims  of  jurisdiction  and  exclusive  rights  in  these  waters  with  bis  strong  hand, 
we  can  well  afford  to  reduce  the  number  of  seals  killed  annually,  and  to  patiently 
await  the  natural  increase  resulting  therefrom,  which  will  yield  us  an  abundant 
harvest  in  the  future. 

A  complete  interpolation ;  not  a  reference — I  speak  subject  to  correc- 
tion, but  I  believe  I  am  right — not  a  reference  in  any  one  document  to 
far-seals  at  all.  In  point  of  fact  we  know  from  the  Eeport  of  the  Com- 
mittee of  the  House  of  Representatives  of  the  United  States  in  1876, 
which  I  referred  to  before,  that  in  the  Russian  time  the  existence  of 
the  fur-seal  was  considered  a  matter  of  very  little  importance;  and  it 
is  stated  in  that  Committee's  Report  that  it  had  yielded  no  profit,  or  no 
considerable  profit  at  all,  during  the  time  of  the  Russian  Government. 

Then  again  on  the  next  page,  43,  the  Tribunal  will  observe  about  the 
bottom  of  the  page,  the  words,  "and  on  the  islands  and  waters  situated 
between  them" — also  a  forgery;  and  a  little  further  down  the  words, 
"The  coast  of  Kamchatka,  the  Kurile  Islands  and  the  intervening 
waters" — also  a  forgery:  an  interpolation,  for  the  purpose  of  building 
up  the  case,  which  he  thought  was  the  case — and  was  justified  in  think- 
ing was  the  case — which  the  United  States  were  making.  He  lends 
himself  to  the  series  of  forgeries  to  build  up  that  case. 

Then  take  the  text,  which  is  very  remarkable,  on  page  44.  You  will 
observe  at  the  top  of  the  page,  the  third  line,  the  words,  "And  the 
intervening  waters  (Behring  Sea)".  Every  one  of  those  words  is  a 
forgery — interpolated.    The  original  reads  thus: 

The  other  ship,  however,  (sailing  from  Petropavlovsk),  having  examined  the  east- 
ern coast  of  the  Kamchatka  peninsula  np  to  62°  of  northern* latitude,  and  the  west 
coast  of  America  from  this  latitude  to  the  island  of  Unalaska,  should  proceed  to 
Kadiak  and  from  there  to  Sitka  for  the  winter. 

But  this  ingenious  gentleman  makes  it  read: 

From  this  latitude  to  the  Island  of  Ounalaska  and  the  intervening  waters  (Behring 
8ea)  should  proceed  to  Kodiak. 
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Lord  Hajjnen. — Is  that  a  part  of  the  forgery,  "Behring  Sea". 

Sir  Chablss  Russell. — Yes;  from  the  word  "aud"  to  the  word 
"sea"  inclusive. 

I  am  most  anxious  that  the  Tribunal  should  realize  that  if  these  for- 
geries are  cut  out  of  this  case  of  Russia's  assertion  and  of  British  con- 
cession, there  is  nothing  left:  that  the  whole  question  resolves  itself 
into  the  action  of  the  Powers,  the  United  States  of  America  and  Great 
Britain,  the  assertion  in  the  Ukase  of  1821,  and  upon  the  consequences 

of  the  subsequent  cession. 
850         Then  as  to  the  next  quotation  on  the  same  page,  44:  it  stands 
in  the  original  thus: 

The  object  of  the  cruising  of  two  of  oar  armed  vessels  is  the  protection  of  our 
colonies 

Lord  Hannen. — Where  is  that  comparison  of  parallel  columns! 

Sir  Charles  Russell. — I  will  give  it  to  you,  my  Lord.  You  will 
find  it  in  the  Appendix  to  the  British  Counter  Case,  Vol.  I,  page  11. 

I  will  occupy  one  or  two  moments  longer,  with  the  permission  of  the 
Tribunal.  If  the  Tribunal  will  take  a  note  of  the  page  they  will  see  at 
a  glance,  because  we  have  underlined  the  interpolations.  But  may  I, 
before  the  Court  rises,  just  call  attention  to  two  more.  The  way  he  has 
ingeniously  altered  the  sentence  I  have  just  read  is  to  make  it  run 
thus: 

The  object  of  the  cruising  of  two  of  oar  armed  vessels is  the  protection  of  oar 

colonies,  and  the  exclusion  of  foreign  vessels  engaged  in  traffic  or  industry  injurious 
to  the  interests  of  the  Russian  Company  as  well  as  to  thos,e  of  the  native  inhabitants 
of  those  regions. 

Then,  on  the  next  page,  page  45,  is  a  very  neat  little  introduction. 
It  ran  originally  thus: 

By  a  strict  observance  of  such  rules,  we  may  hope  to  make  this  industry  a  perma- 
nent and  reliable  source  of  income  to  the  Company,  without  disturbing  the  price  of 
these  valuable  Akins  in  the  market. 

He  has  improved  it,  thus: 

By  a  strict  observance  of  such  rules,  and  a  prohibition  of  all  killing  of  fur-seals  at  tea 
or  in  the  paste*  of  the  Aleutian  Islands,  we  may  hope  to  make  this 'industry  a  perma- 
nent and  reliable  source  of  income  to  the  Company,  without  disturbing  the  price  of 
these  valuable  skins  in  the  market. 

A  most  ingenious  gentleman,  this;  but  I  need  not  say  he  understood 
what  he  was  about.  He  understood  the  contention  perfectly.  He 
realized  it  most  completely. 

Then  at  the  bottom  of  page  46.    It  originally  ran: 

and  Okhotsk  and  prohibited  them  from  engaging  in  trade. 

And  he  has  ingeniously  altered  it,  and  inserted  these  words: 

and  from  hunting  and  fishing  in  all  the  waters  of  Eastern  Siberia. 

Then  he  adds  boldly  a  full  sentence.    Again,  this  is  all  his  concoction ; 

In  conclusion,  it  is  stated  as  the  decision  of  His  Majesty,  the  Emperor,  in  view  of 
possible  future  complications  of  this  nature,  that  no  contracts  involving  the  free 
admission  or  navigation  for  trade  of  foreign  ships  or  foreign  subjects  in  the  waters 
adjoining  or  bounded  by  the  coasts  of  Russian  colonies  will  be  approved  by  the 
Imperial  Government. 

I  need  not  remind  you  of  what  is,  I  think,  present  in  your  minds, 
namely,  that  in  Russian  legislation,  while  Siberia  and  Kamchatka  are 
spoken  of  as  part  of  the  realm  of  Russia,  Alaska,  on  the  other  band,  is 
always  spoken  of  as  a  colony  of  Russia. 
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860  Lord  Hannen. — How  much  of  that  last  is  interpolated? 

Sir  Charles  Russbll. — The  last  sentence  that  I  read,  begin- 
ning with  the  words,  "In  conclusion ",  and  ending  with  the  words 
"  Imperial  Government". 

Lord  H ANNEN.— You  were  giving  the  passages  relied  on  in  the  United 
States  Case! 

Sir  Oharles  Russell. — Yes,  that  is  ray  point ;  I  am  anxious  to  bring 
these  passages  on  which  the  United  States  relied  to  the  attention  of  the 
Court.    I  hope  the  Tribunal  realizes  the  importance  of  this  matter. 

The  President. — Sir  Charles,  I  would  suggest  that  yesterday  you 
re&d  us  a  despatch  of  Mr.  Blaine,  from  which  it  appears  that  the  sug- 
gestion of  Mr.  Blaine,  and  almost  his  very  words,  were  the  origin  of 
these  four  or  five  questions  put  in  the  sixth  Article  of  the  Treaty.  Well, 
I  supjto&e,  when  Mr.  Blaine  framed  these  questions  in  bis  despatch,  and 
asked  that  they  should  be  incorporated  into  a  treaty  with  England,  I 
Suppose  he  relied  on  some  intrinsic  arguments  of  value.  Do  you  think 
he  already  had  a  knowledge  of  these  interpolations  of  Ivan  Petroff? 

Si*  Charles  Russell. — I  am  not  in  a  position  to  inform  the  Tri- 
bunal upon  that  point. 

The  President. — I  think  he  dkl  know,  as  these  interpolations  hav6 
been  withdrawn  by  the  United  States  counsel. 

Si*  Charles  Russell.— Certainly,  I  should  judge— it  is  a  mere 
speculation,  and  of  course  my  friends  would  know  much  better  than 
I— I  should  judge  he  had  these  before  him. 

Lord  Hannen. — That  is  to  say,  he  had  these  original  translations! 

Sir  Charles  Russell.— Quite  so. 

Lord  Hannen. — And  was  deceived  by  them. 

Sir  Charles  Hussell.— I  should  judge  so;  but  I  do  not  know. 

Mr.  Footer;. — If  it  is  not  an  unnecessary  interruption,  I  would 
explain  about  that. 

The  President.— ©enefal  Foster,  will  you  kindly  explain  that. 

Mr.  Foster. — With  the  President's  permission.  I  will  say  that  Mr. 
Blaine  had  no  knowledge  whatever  of  the  contents  of  these  documents. 
They  were  not  known  to  any  person  in  the  Department,  or  any  official 
rif  the  Government  of  the  United  States,  until  after  we  began  to  pre- 
pare this  case,  when  this  person  named  by  Sir  Charles  was  called  upon 
ttStfri  expert  in  the  Russian  language  to  translate  them. 

The  President. — It  is  a  question  of  dates,  I  suppose,  which  it  is 
easy  to  ascertain  1 

Mr.  Foster. — As  to  the  translation? 

The  President. — Of  course  you  know  when  the  translations  were 
made,  and  when  you  first  had  to  deal  with  this  Ivan  Petroff. 

Mr.  Foster. — As  to  the  matter  of  dates,  they  were  not  known  until 
after  the  ratification  of  the  Treaty,  April  9, 1892. 

Mr.  Justice  Harlan. — You  mean  the  existence  of  the  documents! 
Mr.  Foster. — No.    The  existence  of  these  Russian  documents 

861  was  known.    The  contents  of  the  documents  were  not  known. 
They  had  not  been  translated.    The  officials  of  the  Department  of 

State,  of  course,  knew  that  we  received  from  the  Russian  Government 
under  the  Treaty  certain  archives  and  documents  of  the  Government  of 
Alaska.  These  were  sent  to  Washington  and  placed  in  the  Department 
of  State.  Their  contents  had  never  been  translated:  and  as  there  are 
very  few  persons  hi  the  United  States,  especially  in  Washington,  who 
afre  acquainted  with  the  Russian  language,  the  contents  were  not  known 
to  the  officials  of  the  Department.  But  the  existence  of  the  documents 
was  known,  and  when  this  case  came  to  be  prepared,  it  naturally  sug- 
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gested  itself  to  the  persons  having  charge  of  it  that  it  would  be  well  to 
examine  the  contents  of  those  documents,  whereupon  this  man  Petroff 
was  employed  to  translate  them. 

The  President. — But  you  do  not  suppose  that  Mr.  Blaine,  when  he 
originated  his  suggestion,  which  had  as  a  conclusion  the  insertion  of 
the  article  in  the  Treaty,  relied  upon  these. 

Mr.  Foster. — It  is  not  a  matter  of  supposition.  It  is  a  fact  that  Mr. 
Blaine  did  not  know  what  were  the  contents  of  the  documents  now 
under  discussion. 

The  President. — Sir  Charles,  do  you  not  think  that  would  be  of 
some  importance  for  your  argument f  because,  as  you  are  going  on 
about  these  interpolated  documents,  and  they  are  practically  with- 
drawn, if  they  are  in  themselves  quite  independent,  that  is  to  say,  if 
they  are  not  material  for  the  framing  of  Article  6 — well,  1  leave  that  to 
you  to  judge,  of  course.    You  know  best. 

Sir  Charles  Russell. — I  am  pursuing  this — I  did  not  intend  to 
pursue  it  at  great  length — for  two  reasons:  first,  to  show  what  was  the 
real  meaning  of  the  " exclusive  jurisdiction"  and  the  "rights"  men- 
tioned in  the  first  question  of  Article  6;  to  show  that  that  meant  an 
exclusive  right  of  territorial  sovereignty  assumed  by  Russia,  and  con- 
ceded to  Russia — that  is  my  main  point:  and  that  at  the  time  this  Case 
was  prepared  it  was  the  great  strength  of  the  case  that  the  United 
States  were  prepared  to  put  forward;  that  that  is  shown  in  the  way  in 
which  it  is  elaborated  here;  and,  lastly,  that  excluding  these  Russian 
interpolations  or  forgeries,  nothing  remains  to  support  the  claim  based 
upon  Russian  assertions,  excepting  the  Ukase  and  the  Treaties  in 
relation  to  the  Ukase. 

The  President. — So  you  suppose  that,  as  concerns  Mr.  Blaine,  and 
when  he  originated  these  questions,  you  suppose  he  relied  exclusively 
upon  these  documents,  but  not  upon  these  interpolations. 

Sir  Charles  Russell. — I  accept,  of  course,  what  Mr.  Foster  says, 
speaking  from  his  own  experience,  that  Mr.  Blaine  did  not  know  of  these 
documents  at  the  time,  and  that  therefore  he  was  relying  upon  the  view 
that  he  took  of  the  Treaties.  There  are  references  in  his  correspondence 
which  I  will  not  now  refer  to,  which  I  find  a  little  difficulty  in  account- 
ing for  except  by  reference  to  some  of  these  documents — I  mean  as  to 
acts  of  assertion  by  Russia,  which  I  do  not  find  vouched  for  anywhere 

else  except  in  these  documents. 
862         Mr.  Carter. — Can  you  point  to  anything  in  Mr.  Blaine's  letter 
indicating  that  he  knew  of  the  contents  of  these  documents? 

Sir  Charles  Russell. — No;  I  do  not  say  these  documents.  I  do 
not  doubt  Mr.  Foster's  statement  in  the  least  upon  the  subject;  but  Mr. 
Blaine  must  have  had  some  idea  that  there  were  in  existence  documents 
which  would  support  the  statements  that  there  were  acts  of  assertion 
by  Russia  which  could  be  relied  upon. 

Mr.  Foster, — Why  did  he  not  produce  them  at  the  timet 

Sir  Charles  Russell. — I  think  you  will  find,  if  you  read  his  letter, 
that  he  speaks  again  and  again  of  acts  of  authority  by  Russia,  assented 
to  by  Great  Britain. 

May  I  be  permitted  to  make  one  suggestion  which  would,  t  think, 
have  the  very  desirable  result  of  cutting  short  my  argument  upon  this 
part  of  the  case.  You  see,  the  United  States  have  withdrawn  the  forged 
documents,  and  presented  re-translations.  They  have  not  altered  the 
Case  as  it  was  originally  presented.  I  have  had  enclosed  for  me  in  red 
brackets  the  interpolated  passages  in  the  Case,  and  if  it  would  be  per- 
missible I  can  get  that  done  as  regards  each  of  the  Cases  of  the  Arbi- 
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trators,  so  that  they  can  see  at  a  glance  the  important  part — I  consider 
it  is  important — that  these  interpolated  passages  bear  in  the  argument, 
and  how  bare  it  stands  of  authority  if  these  interpolated  passages  are 
excluded. 

Lord  Hannen. — That  is  what  you  are  going  to  show  nextf 

Sir  Charles  Russell. — Yes. 

Lord  Hannen. — Taking  out  the  interpolated  passages  there  does  not 
remain  the  foundation  for  the  claim  of  a  derivative  title  from  Russia! 

Sir  Charles  Russell. — That  is  it. 

Mr.  Justice  Harlan. — So  much  of  the  case  as  rested  on  those  docu- 
ments that  contain  the  interpolations,  has  been  formally  withdrawn  by 
the  United  States  f 

Sir  Charles  Russell. — Oh,  that  goes  without  saying,  of  course. 

Mr.  Justice  Harlan. — I  understood  you  to  say  otherwise;  that  is  the 
reason  I  interposed.  Somebody  said  the  Case  had  not  been  modified  by 
reason  of  that.    I  simply  respond  to  that. 

Sir  Charles  Russell. — My  friend  merely  meant  that  from  the 
physical  Case  the  passages  had  not  been  excised. 

Mr.  Phelps. — The  Case  is  re-stated  in  the  Counter  Case. 

Sir  Charles  Russell.— Yes. 

The  Tribunal  here  adjourned  until  Tuesday,  May  16, 1893,  at  11.30 
o'clock  A.  M. 


TWENTY-THIRD   DAY,  MAY   i6TH,  1893. 

Sir  Chaeles  Eussell. — Mr.  President  and  Gentlemen,  I  resume  my 
argument  upon  the  construction  of  the  first  question  in  Article  VI;  and, 
before  doing  so,  I  wish  for  one  brief  moment  to  refer  to  a  matter  which 
I  am  afraid,  and  I  am  sorry  to  find,  has  caused  some  irritation  to  my 
learned  friends  on  the  other  side;  I  mean  the  reference  to  the  falsifica- 
tion of  certain  documents  which  appear  in  the  original  case.  I  wish 
our  position  in  that  regard  to  be  made  quite  clear  to  the  Tribunal.  We 
do  not  in  the  least  suggest,  and  never  have  suggested,  that  those  who 
represent  the  interests  of  the  United  States  were  in  any  way  blame- 
worthy in  that  matter;  they  were  simply  deceived;  and  we  accept,  as 
I  think  I  said  before,  implicitly  the  statement  of  General  Foster,  that 
when  Mr.  Blaine  was  conducting  his  diplomatic  correspondence  he  was 
not  aware  of  the  contents  of  these  Bussian  documents.  But  we  thought 
it  necessary,  and  we  still  think  it  necessary,  to  call  attention  to  that 
fact  in  order  to  show  that,  according  to  our  view,  the  case — the  substan- 
tial case — originally  presented  on  the  part  of  the  United  States  was  a 
case  of  territorial  jurisdiction  in  Behring  Sea,  territorial  dominion  in 
Behring  Sea;  and  that  once  these  falsified  documents  are  expunged  the 
whole  of  that  question  depends  upon  the  construction  of  the  Ukase  of 
1821,  the  action  following  on  that  Ukase,  and  upon  the  construction  of 
the  Treaties  of  1824  and  1825.  We  feel  it  necessary  to  call  attention 
to  those  falsifications  and  to  suggest — we  may  be  right  or  we  may  be 
wrong,  but  it  is  the  view  that  we  submit  on  this  matter — that  it  is  the 
discovery  of  these  falsifications  by  which  the  representatives  of  the 
United  States  were  deceived  which  has  led  to  their  change  of  front; — 
namely,  the  change,  on  which  I  have  already  dwelt  at  such  length,  by 
which  the  question  of  derivative  title  under  Eussia,  the  question  of 
territorial  dominion  exercised  by  Eussia,  has  receded  into  the  back- 
ground to  make  room  for  the  different  case  now  presented. 

I  called  attention  at  the  last  sitting  to  the  case  of  territorial  domin- 
ion which  was  originally  presented  on  the  part  of  the  United  States. 
I  showed  that  that  case  was  consistent  with  the  attitude  which  the 
United  States  had  pursued:  that  it  was  consistent  with  the  course 
which  the  Executive  had  pursued:  that  in  invoking  the  aid  of  their 
municipal  statute  as  they  did  they  were  proceeding  on  the  notion  of 
territorial  dominion,  and  the  application  within  that  territorial  domin- 
ion of  their  municipal  statute,  and  of  that  municipal  statute  alone; 
and  that  there  was  no  trace  to  be  found  in  the  proceedings  of  a  sugges- 
tion of  the  exercise  of  an  inherent  protective  right  of  property 
864  or  of  property  interest.  I  am  not  going  to  enlarge  upon  the 
subject  again,  but  I  observe  in  passing  that  I  did  call  attention, 
in  connection  with  those  proceedings  in  the  Alaska  Court,  to  two 
circumstances  which  make  our  position  still  more  apparent. 

The  first  circumstance  I  called  attention  to  was  this.  It  was  said 
that  although  this  Alaska  Court  is  a  municipal  Court,  yet  it  had  also 
Prize  Court  or  International  Court  functions.  I  will  not  sjop  to  ques- 
tion that;  but  what  I  desire  to  point  out  is  this,  that  once  it  exercises 
or  purports  to  exercise  international  functions,  then  the  law  which  it 
120 


6kAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.       121 

lias  to  administer  is  something  entirely  different  from  the  law  it  has  to 
administer  as  a  municipal  Court.  Let  me  explain  that  point,  and  pass 
on.  Let  me  assume  for  a  moment  that  the  Counsel  for  the  United 
States,  in  those  proceedings,  had  said  to  the  judge:  "We  are  claiming 
that  you,  this  Court,  shall  exercise  functions  as  an  international  tri- 
bunal, as  a  Prize  Court,  and  that  you  shall  proceed  to  pass  judgment 
upon  the  question  whether  this  seizure  for  the  cause  that  we  allege  was 
justified  by  International  Law." 

What  would  have  been  the  first  thing  that  the  Judge  must  have 
done  when  that  contention  was  put  before  himt  The  first  thing  he 
must  have  done  would  be  to  say  this:  "Then  if  I  am  sitting  in  an 
international  Court,  and  exercising  the  functions  of  a  Prize  Court, 
municipal  law  is  not  my  guide." 

I  will  take  the  ground  my  learned  friends  put  when  they  say  they 
are  entitled  to  do  anything,  within  certain  reasonable  limits,  necessary 
for  the  protection  of  their  property  and  of  their  interests.  Immediately 
the  Judge  would  be  obliged  to  consider — would  necessarily  be  fhce  to 
face  with  the  consideration — whether  international  law,  under  such 
circumstances,  justified  the  seizure  at  all;  and,  in  the  next  place, 
whether  international  law  annexed  to  the  offence,  alleged  to  have  been 
committed  against  international  law,  the  particular  sanction  of  search 
and  seizure  of  the  vessel  which  the  Government  had  adopted,  to  say 
nothing  of  the  further  sanctions  of  imprisonment  of  the  men  and  con- 
fiscation of  the  vessels  which  that  Government  demanded.  But  there 
is  not  a  trace  of  the  suggestion  in  the  whole  of  the  judgment  or  in  the 
brief  to  which  I  have  already  referred,  that  the  Judge  was  asked  to 
consider  the  question  in  any  other  aspect  than  that  of  municipal  law. 

NoW  since  I  am  upon  this,  and  it  is  also  relevant  to  the  character  of 
the  right — the  exclusive  jurisdiction  and  the  exclusive  rights  referred 
to  in  question  1 — I  have  followed  up  to  the  end  these  proceedings  ill 
the  "Say ward"  Case,  and  I  have  before  me  here — Mr.  Justice  Harlan 
will  recognize  it — the  shorthand  report  of  the  argument  of  the  Solicitor 
General  of  the  United  States,  who  appeared  before  the  Supreme  Court 
at  Washington  in  answer  to  an  application  for  a  prohibition;  and  I  beg 
the  Tribunal  to  recollect  that  this  brings  us  down  to  a  period  as  late  as 
1892,  last  year,  at  the  time  when  the  Treaty  was  being  discussed: 
and  I  will  read  to  the  Court  the  ground  upon  which  that  learned 
gentleman  in  a  very  able  argument  puts  the  case  of  the  United 
865  States.  I  Avill  haud  this  copy  of  the  proceedings  in  the  case,  if 
it  is  not  already  in  the  possession  of  the  Tribunal,  to  any  mem- 
ber who  wishes  it.  I  read  from  page  54 ;  this  is  the  Argument.  "  What 
we  say  from  that" — (that  is,  after  he  has  stated  the  municipal  legisla- 
tion and  the  derivative  title  under  Russia) — "is  that  all  the  territorial 
jurisdiction  of  the  United  States  acquired  from  Russia  is  included 
within  the  jurisdiction  of  the  Alaska  Court,  and  is  equally  within  the 
limitation  of  section  1956,  and  that  if  rights  were  acquired  in  Behring 
Sea  by  the  cession  from  Russia — and  no  rights  were  otherwise  acquired — 
that  section  1956  extends  over  all  the  territory  or  dominion  which 
was  acquired  by  that  treaty  of  "cession.  We  do  not  deny  that  the  juris- 
diction of  the  District  Court  of  Alaska  and  that  the  venue  of  the 
offence  were  originally  questions  to  be  decided  by  that  Court,  and  to 
be  decided  by  this  Court  in  a  proper  case  when  properly  here  raised. 
What  we  assert  is  that  the  jurisdiction  of  that  Court,  and  the  venue  of 
the  offence,  by  a  single  step  is  made  inevitably  to  depend  upon  the 
national  jurisdiction  in  the  waters  of  Behring  Sea:  that  that  is  a  polit- 


122      ORAL  ARGUMENT  OF  SIR  CHARLES  RUS8ELL,  Q.  C.  M.  P. 

ical  question,  and  that  the  decision  of  the  Executive  and  of  the  Con- 
gress of  the  United  States  on  that  political  question  is  conclusive,  not 
only  upon  this  Court  but  upon  every  citizen  within  the  jurisdiction  of 
the  country,  because  in  determining  that  political  question  the  Execu- 
tive is  discharging  his  constitutional  functions,  and  he,  in  the  discharge 
of  that  duty,  is  not  an  inferior  tribunal  whose  decision  may  be  reversed 
by  this  Court." 

The  Court  will  see  that  it  could  not  have  been  present  to  the  mind  of 
this  learned  gentleman  that  there  was  any  .ground  put  forward  suggest- 
ing a  defensibility  of  the  judgment,  except  the  ground  of  national  terri- 
torial jurisdiction,  on  which  he  affirms  are  based  the  only  rights  put 
forward  by  the  United  States,  and  which  he  says  were  the  only  rights 
that  were  acquired  from  Russia  by  the  United  States.  The  Attorney- 
General  follows,  but  follows  briefly  upon  the  same  lines;  and  I  turn  to 
the  judgment,  aud  (Mr.  Justice  Harlan  will  correct  me  if  I  am  wrong 
about  this)  I  take  the  effect  of  the  judgment  ultimately  to  be  this;  that 
the  Court  thought  that  it  was  not  a  case  in  which  a  Prohibition  lay; 
that  they  came  to  the  conclusion  that  the  Record  had  been  so  imper- 
fectly made  up  that  even  if  jurisdiction  did  not  extend  beyond  3  miles, 
yet  non  constat,  as  far  as  the  Record  as  made  up  appeared,  the  offence 
may  not  have  been  committed  within  3  miles. 

Mr.  Justice  Harlan. — I  really  do  not  recall  enough  of  it  to  say 
whether  you  are  correct  or  not.    Have  you  the  opinion  of  the  Court f 

Sir  Charles  Russell. — Yes;  I  have  it  before  me. 

I  do  not  know  if  the  other  Members  of  the  Court  appreciate  what  I 
am  upon.  Jurisdiction  in  prohibition  is  a  peculiar  thing.  It  is  difficult 
to  put  prohibition  in  force  after  the  judgment  has  passed.  The  point 
resolves  itself  into  a  question  whether  the  Court  had  any  jurisdiction; 
and,  if  it  had  any  jurisdiction,  then  the  remedy  if  the  Court  has  gone 
wrong  is  not  prohibition,  but  appeal.  If  it  had  jurisdiction,  you  cannot 
prohibit;  and  the  Court  came  to  the  conclusion,  from  the  Record 
866  put  before  them,  imperfectly  and  very  badly  made  up  it  would 
appear,  that  it  did  not  appear  that  the  seizure  might  not  have 
been  within  the  3:mile  limit,  and,  therefore,  properly  within  the  jurisdic- 
tion, as  internationally  recognized,  of  the  municipal  Courts. 

But  that  is  not  the  point  I  am  upon,  which  is  the  recognition  by  the 
Court  of  the  argument  of  the  Solicitor- General  on  the  broad  grounds  on 
which  the  United  States  assumed  to  justify  their  action.  The  judgment 
is  on  page  16  of  the  Official  Report — 

Mr.  Justice  Harlan. — That  is  the  opinion  of  the  Chief  Justice! 

Sir  Charlks  Russell. — Yes. 

If  we  assume  that  the  record  shows  the  locality  of  the  alleged  offence  and  seizure 
as  stated,  it  also  shows  that  officers  of  the  United  States,  acting  under  the  orders  of 
their  Government,  seized  this  vessel  engaged  in  catching  seal  and  took  her  into  the 
nearest  port*  and  that  the  law  officers  of  the  government  libelled  her  and  proceeded 
against  ner  for  the  violation  of  the  laws  of  the  United  States,  in  the  District  Court, 
resulting  in  her  condemnation  f 

How  did  it  happen  that  the  officers  received  such  orders f  It  must  be  admitted 
that  they  were  given  in  the  assertion  on  the  part  of  this  government  of  territorial 
jurisdiction  over  Behring  Sea  to  an  extent  exceeding  fifty-nine  miles  from  the  shores 
of  Alaska;  that  this  territorial  jurisdiction,  in  the  enforcement  of  the  laws  protect- 
ing seal  fisheries,  was  asserted  by  actnal  seizures  during  the  seasons  of  1886,  1887, 
and  1889,  of  a  number  of  British  vessels;  that  the  government  persistently  maintains 
that  such  jurisdiction  belongs  to  it,  based  not  only  on  the  peculiar  nature  of  the  seal 
fisheries  and  the  property  of  the  government  in  them,  but  also  npon  the  position 
that  this  jurisdiction  was  asserted  by  Russia  for  more  than  90  years,  and  by  that 
government  transferred  to  the  United  States;  and  that  negotiations  are  pending 
upon  the  subject. 
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Therefore,  the  Chief  Justice  appreciates  it  in  the  same  sense;  he 
eonld  not  do  otherwise. 

That  the  government  persistently  maintains  that  such  jurisdiction  belongs  to  it, 
based  not  only  on  the  pe  en  liar  nature  of  the  seal  fisheries  and  the  property  of  the 

government  in  them,  but  also  upon  the  position  that  this  jurisdiction  was  asserted 
y  Russia  for  more  than  ninety  years. 

The  President.;— What  does  he  mean  by  "extending  59  miles",  that 
is  where  the  seizure  was,  I  suppose? 

Sir  Charles  Eussell. — Yes  As  regards  the  technical  ground  of 
the  Judgment  he  says  on  page  28: 

Upon  the  face  of  the  libel  and  findings,  if  the  jurisdiction  did  not  extend  beyond 
three  miles  from  the  shore,  the  legal  inference  is  that  the  offence  and  seizure  were 
within  that  limit. 

That  is  the  technical  ground,  but  not  the  broader  ground  which  I  am 
at  present  upon. 

Now  if  it  were,  as  it  is  apparent  it  must  be,  the  true  meaning  that 
the  jurisdiction  exercised  by  Russia  was  territorial  dominion,  then  I 
have  to  show  that  the  United  States  admit  now  at  this  stage  of  the  con- 
troversy that  the  question  must  be  answered  in  the  sense  for  which 
Great  Britain  contends.  Now  I  proceed  to  justify  that  State- 
867  ment,  and  for  that  purpose  I  refer  to  the  Case  of  the  United 
States.  Now  in  order  to  bring  this  out,  in  order  to  contrast  the 
different  aspects  of  their  contention,  it  is  enough  to  say  that  in  the 
original  Case  their  propositions  were  these.  I  am  reading  now  from 
the  "  Conclusions "  at  page  297: 

That  prior  to  the  Treaty  of  1825  between  Great  Britain  and  Russia,  and  from  a 
date  as  early  as  1799,  down  to  the  cession  to  the  United  States  in  1867,  Russia  pro- 
hibited the  killing  of  seals  in  any  of  the  waters  of  Behring  Sea,  and  exercised  such 
control  therein  as  was  necessary  to  enforce  such  prohibition. 

Fifth.  That  Behring  Sea  was  not  included  in  the  phrase  Pacifio  Ocean,  as  used  in 
the  Treaty  of  1825,  and  that  said  Treaty  recognized  the  rightfulness  of  the  control 
exeroised  by  Russia  in  Behring  Sea  for  the  protection  of  seals. 

Sixth.  That  all  the  rights  of  Russia  as  to  the  protection  of  the  Alaskan  seal  herd 
passed  unimpaired  to  the  United  States  by  the  Treaty  of  1867 — 

and  so  on. 
Then  the  final  conclusions,  at  the  bottom  of  page  301,  are  these: 

In  conclusion  the  United  States  invoke  the  judgment  of  this  High  Tribunal  to  the 
effect: 

First.  That  prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the  United  States, 
Russia  asserted  and  exercised  an  exclusive  right  to  the  seal  fisheries  in  the  waters  of 
Behring  Sea,  and  also  asserted  and  exercised  throughout  that  sea  the  right  to  prevent 
by  the  employment,  when  necessary,  of  reasonable  force  any  invasion  of  such  exclu- 
sive right. 

That  Great  Britain,  not  having  at  any  time  resisted  or  objected  to  such  assertions 
of  exclusive  right,  or  to  such  exercise  of  power,  is  to  be  deemed  as  having  recognized 
and  assented  to  the  same. 

Then  in  another  form  is  repeated  the  Behring  Sea  and  Pacific  Ocean 
question ;  and  then  finally  it  is  stated  that  the  rights  of  Eussia  passed 
to  the  United  States. 

Now  their  present  position  is  stated  briefly  on  page  19  of  their  Coun- 
ter Case.  The  marginal  note  to  that  column  is  this :  "  Eo  exclusive  ter- 
ritorial jurisdiction  claimed; "  and  the  statement  in  the  body  is  in  these 
words: 

The  distinction  between  the  right  of  exclusive  territorial  jurisdiction  over  Beh- 
ring Sea,  on  the  one  hand,  and  the  right  of  a  nation,  on  the  other  hand,  to  preserve 
for  the  use  of  its  citizens  its  interests  on  laud  by  the  adoption  of  all  necessary,  even 
though  they  be  somewhat  unusual,  measures,  whether  on  land  or  at  sea,  is  so  broad 


124      ORAL  ARGUMENT  OF  SIR  CHARLE8  RUSSELL,  Q.  C.  M.  P. 

as  to  require  no  further  exposition.  It  is  the  latter  right,  not  the  former,  that  the 
United  States  contend  to  have  been  exercised,  first  by  Russia,  and  later  by  them- 
selves. 

Therefore,  it  follows  from  this  statement  that  it  is  not  a  question  of 
exclusive  jurisdiction  in  the  sea,  because  exclusive  jurisdiction  in  the 
sea  means,  as  I  pointed  out  on  a  previous  occasion,  a  jurisdiction  exclu- 
sive of  all  other  'Powers — a  right  to  say  to  all  other  Powers  and  persons 
u  You  shall  not  enter  here  if  it  is  our  will  that  you  shall  not  enter  here  *. 
That  is  sovereign  jurisdiction;  it  involves  treating  the  area  to  which 
that  assertion  relates  as  if  it  were  territory,  because,  as  I  pointed  out 
on  a  previous  occasion,  such  a  right  as  the  one  which  is  now  asserted,  to 
defend  a  special  property  interest,  is  not  a  right  exercisable  in  a 
8GS  defined  area;  it  is  a  right  which,  if  it  exists — (whether  it  exists 
and  what  its  true  character  is  I  will  discuss  hereafter) — would 
exist  and  bfe  exercisable  wherever  the  property  to  be  defended  existed 
and  at  the  time  was.  It,  therefore,  would  have  no  local  area  Of  circum- 
scription at  all. 

But,  further,  let  me  draw  the  attention  of  the  Arbitrators  to  the  form 
of  question  4 : 

Did  not  all  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal  fisheries  in 
Behring  Sea,  east  of  the  water  boundary  in  the  Treaty  between  the  United  States 
and  Russia  of  the  30th  March,  1867,  pass  unimpaired  to  the  United  States  under  that 
Treaty! 

■ 

The  Tribunal  will  notice  those  words  "  pass  unimpaired  ".  That  is 
clearly  referring  to  a  right  of  jurisdiction,  a  right  of  territorial  jurisdic- 
tion ;  because  how  could  it  be  suggested  that  if  it  is  a  right  of  protec- 
tion of  property,  incident  to  property,  there  could  be  any  question  of 
that  being  impaired? 

Such  a  right  would  come  into  existence  when  the  right  itself  came 
into  existence,  and  would  exist  as  long  as  the  right  itself  existed.  There 
could  be  no  question  of  a  derivative  title  to  protection  in  the  property  if 
it  existed  at  all ;  or  of  its  passi  ng  unimpaired.  Therefore,  that  question 
again  throws  light  on  what  the  meaning  of  the  first  of  these  three  ques- 
tions is,  namely,  an  assertion  of  territorial  sovereignty  by  the  United 
States.  That  it  was  exclusive  jurisdiction  in  a  limited  area,  and  not  a 
general  right  which  follows  property  wherever  it  is,  is  further  shown  by 
the  modus  vivendi.  The  modus  vivendi  stipulates  that  if  the  result  of  the 
Arbitration  be  to  affirm  the  right  of  British  sealers  to  take  seals  in  Beh- 
ring Sea,  then  the  United  States  is  to  compensate  Great  Britain;  if,  on 
the  other  hand,  the  result  of  the  Arbitration  should  be  that  Great 
Britain  has  no  right  to  take  seals  in  Behring  Sea,  then  that  GreWt 
Britain  is  to  compensate  the  United  States  for  this  loss;  again  showing 
jurisdiction  in  a  limited  arear— jurisdiction  in  the  eastern  part  of  Behring 
Sea.  Now  it  is  important  for  us  to  follow  this  out,  (although  it  is,  in  the 
view  of. my  learned  friends,  no  more  than  a  subordinate  question), 
because  it  shows  that  which  I  must  again  and  again  and  again  refer  to 
and  recur  to — that  the  claim  of  the  United  States  is  essentially  a  terri- 
torial claim,  and  because  it  shows  also  that  the  whole  area  of  dispute 
betweeu  these  parties,  (which  is  the  limitation,  as  we  contend,  of  the 
authority  of  this  Tribunal),  is  limited  to  the  area  of  Behring  Sea. 

There  is  one  other  general  observation  which  I  have  to  present,  and 
then  I  pass  on.  It  will  be  observed  that  the  third  question  deals  spe- 
cifically with  the  point  raised  by  Mr.  Blaine  in  his  celebrated  letter  of 
December  17, 1890,  which  he  said,  if  decided  in  oneway,  was  conclusive 
of  the  question:  namely,  whether  Behring  Sea  was  included  in  the 
phrase  "  Pacific  Ocean ".    I  observe  on  that  in  passing,  that  if  that 
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question  is  answered  in  the  sense  for  which  we  contend,  namely,  that 
Behring  Sea  was  included  in  the  phrase  "Pacific  Ocean"  in  the  trea- 
ties, then  all  the  first  four  questions  are  answered  in  the  sense 

869  favorable  to  Great  Britain;  because  if,  by  the  operation  of  the 
Treaties,  Bussia  did  in  fact  recognize,  without  qualification,  rights 

of  fishing  in  Behring  Sea,  then  it  cannot  be  said  that  she  asserted  and 
exercised  exclusive  rights,  when  by  the  Treaties  she  had  disclaimed 
them.  I  hope  the  Tribunal  follows  this  point.  If  the  effect  of  the 
Treaties  is  to  recognize  the  right  of  Great  Britain  and  its  nationals,  as 
well  indeed  as  of  other  Powers  of  the  world,  to  navigate  and  fish  Afith- 
out  limitation  in  Behring  Sea,  then  of  course  Bussia  cannot  be  said  to 
have  asserted  and  exercised  a  right  which  is  inconsistent  with  that 
recognition. 

Now  with  those  observations  I  pass  to  the  consideration  of  the  mat- 
ter a  little  more  closely.  In  considering  these  questions  I  do  not  forget 
the  observation  "cutely"  made,  if  I  may  respectfully  say  so,  by  Senator 
Morgan,  a  good  many  days  ago,  namely  that  it  is  not  a  question  what 
rights  Bussia  had  in  fact,  but  that  it  is  what  rights  Bussia  asserted  and 
exercised.  That  is  quite  true ;  but,  of  course,  in  considering  what  rights 
Bussia  did,  in  fact,  assert  and  exercise,  it  is  not  unimportant  to  con- 
sider, in  a  very  general  way,  what  would  have  been  the  effect  and  the 
character  of  the  assertion  of  any  such  right,  and  what  was  the  extent 
of  the  locality,  the  extent  of  the  area,  in  which  those  rights  of  an  exclu- 
sive kind  were  said  to  have  been  exercised.  Now  upon  this  part  of  the 
case  I  can  be  very  brief.  I  will  not  trouble  the  Tribunal  to  refer  to  the 
documents  for  the  moment.  It  will  not  be  found  to  be  necessary  even 
to  supplement  in  any  way  the  admirable,  grai>hic,  picturesque,  intro- 
ductory historical  sketch  which  my  friend,  Mr.  Carter,  gave  the  Tri- 
bunal in  his  argument — a  very  interesting  part  indeed  of  his  argument. 

There  were  some  statements  in  the  course  of  that  narration  with 
which  we  do  not  agree,  but  there  is  nothing  essential  to  Description  of 
the  question  between  us.  The  Behring  Sea  is  the  north-  Behring  sea. 
ern  part  of  the  Pacific  Ocean ;  it  washes  the  north-west  portion  of  the 
coast  of  America  and  changes  its  name  at  the  sea  of  Okhotsk.  In  the 
extreme  west  it  washes  the  north-eastern  part  of  Asia. 

It  is  the  sea  that  connects  the  broad  Pacific  Ocean  with  the  Arctic 
Ocean  by  the  Behring  Straits,  some  48  miles  in  width.  From  east  to 
west  that  sea — it  is  before  your  eyes  upon  the  map — has  an  extreme 
width  of  1,260  miles.  From  north  to  south  it  extends  over  14  degrees  of 
latitude,  exceeding  800  miles;  and  the  area  of  that  sea  is  stated  in  the 
United  States  Case  (and  I  have  no  doubt  quite  correctly)  to  amount  to 
nearly  900,000  square  miles.  That  is  the  character  of  the  sea.  Prior  to 
1799  it  is  perfectly  true  to  say  that  it  was  one  of  the  vast  and  partially 
unexplored  seas  of  the  world.  It  had  begun  to  be  navigated  by  all 
nations,  but  not  to  a  very  large  extent.  There  had  been  Bnssian,  Amer- 
ican, English  and  French  travellers  over  various  parts  of  the  bordering 
country.  The  general  description  of  these  expeditions  is  to  be  found 
in  the  historical  outline  which  is  presented  in  the  British  Case  from 
pages  14  to  21. 

I  do  not  stop  to  read  them,  because  it  is  not  important,  but  by  the 
beginning  of  the  19th  century  undoubtedly,  the  regions  in  this 

870  neighbourhood,  and  the  regions  of  land  beyond — in  the  almost 
practically  unknown  Arctic  ocean, — had  excited  the  interest  and 

the  desire  for  exploration  in  the  adventurous  among  men :  omne  ignotum 
fro  magnifico.  Eyes  were  turned  on  these  undiscovered  regions.  The 
country  both  south  and  east  of  Behring  Sea  being  very  sparsely  popu- 
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lated,  and  almost  entirely  by  the  aboriginal  population,  it  had  not 
assumed  any  great  commercial  value  as  a  pathway  of  commerce.  There 
had  been  no  important  settlements  on  the  American  coast,  and  the 
questions  of  what  right  Kussia  had  acquired  by  discovery,  or  by  posses- 
sion, were  of  a  largely  indeterminate  character.  That,  broadly  stated, 
was  the  position  of  things  when  the  Ukase  of  1799  was  promulgated 
by  Russia. 

The  Ukase  of  1799. 

Upon  this  Ukase  I  must  say  a  word,  although  again  it  is  not  neces- 
sary to  trouble  the  Tribunal  by  referring  to  any  particular  document  in 
relation  to  it.  Legislation  by  Ukase  I  take  to  be  the  mode  which  the 
Constitution,  or  the  system  of  Government  I  had  perhaps  better  say,  of 
Eussia,  employs  for  conveying  its  sovereign  will.  That  Ukase  of  1799 
has,  I  think  been  a  little  misstated  by  my  friends  on  the  other  side. 
Its  history  is  given  in  the  British  Case;  the  Ukase  itself  is  on  page  25. 
I  may  dispose  of  it  as  far  as  I  am  concerned  by  very  general  observa- 
tions. In  truth  this  Ukase  was  aimed  at  consolidating  the  rival  Eussian 
interests  concerned  in  the  trade  in  the  Eussian  possessions  upon  the 
American  coast.  It  was  not  directed  against  foreigners — indeed  there 
were  very  few  foreigners  against  whom  it  could  be  directed  at  that  time. 
It  shows  that  it  was  aimed  at  consolidating  local  Russian  interests  in 
one  powerful  monopoly;  which  one  powerful  monopoly  should,  by  its 
strength  and  its  own  inherent  force  be  able  to  resist  possible  competi- 
tion, signs  of  which  were  beginning  to  grow  up.  In  that  sense  undoubt- 
edly it  was  aimed  at  foreigners,  but  in  that  sense  only. 

Now  it  begins  by  a  statement  of  the  claim  of  Eussia  by  right  of  dis- 
covery; and  then  it  goes  on,  in  clause  1,  to  say: 

We  most  graciously  permit  the  company  to  have  the  use  of  all  hunting  grounds 
and  establishments  now  existing  on  the  north-eastern — 

that  ought  to  be  north  western — 

coast  of  America  from  the  above-mentioned  55th  degree  to  Behring  Strait  and  on 
the  same  also  on  the  Aleutian,  Kurile,  aud  other  islands  situated  in  the  north- 
eastern ocean. 

Clause  2  relates  to  making  new  discoveries,  which  I  need  not  read. 
The  remaining  important  clauses  are  as  follows: 

8.  To  use  and  profit  by  everything  which  has  been  or  shall  be  discovered  in  those 
localities,  on  the  surface  and  in  the  bosom  of  the  earth,  without  any  competition  by 
others. 

5.  To  extend  their  navigation  to  all  adjoining  nations  and  hold  business  inter- 
course with  all  surrounding  powers  under  our  highest  protection  to  enable  them  to 

prosecute  their  enterprises  with  greater  force  and  advantage. 
871         6.  To  employ  for  navigation,  hunting,  and  all  other  business,  free  and  unsus- 
pected people— 

and  so  on. 

8.  For  shooting  animals,  for  marine  signals,  and  on  all  unexpected  emergencies  on 
the  maiuland  of  America  and  on  the  islands,  the  Company  is  permitted  to  buy  for 
cash  at  cost  price,  from  the  Government  artillery  magazine  at  Irkutsk,  yearly  so 
many  ponds  of  powder — 

and  so  on.  • 

10.  The  exclnsive  right  most  graciously  granted  to  the  company  for  a  period  of  20 
years,  to  use  and  enjoy,  in  the  above  described  extent  of  county  and  islands,  all 
profitB  and  advantages  derived  from  hunting,  trade,  industries,  and  discovery  of 
new  lands  prohibiting  the  enjoyment  of  those  pro  tits  and  advantages  not  only  to 
those  who  would  wish  to  sail  to  those  countries  on  their  own  account,  but  to  all 
former  hunters  and  trappers. 
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Now  this  is  the  chief  passage  which  I  desire  to  read  in  order  to  show 
what  the  purport  of  the  article  was;  it  is  in  the  middle  of  article  10. 

And  other  companies  which  may  have  been  formed  will  not  be  allowed  to  con- 
tinue  their  business  unless  they  nnite  with  the  present  company  with  their  free 
couseut ;  but  such  private  companies  or  traders  as  nave  their  vessels  in  those  regions 
can  either  sell  their  property,  or,  with  the  company's  consent  remain,  until  they 
have  obtained  a  cargo — 

and  so  on.    Then  farther  on  it  says: 

And  after  that  nobody  will  have  any  privileges  but  this  one  Company,  which  will 
be  protected  in  the  enjoyment  of  all  the  advantages  mentioned. 

That  therefore  was  the  creation  of  a  Russian  Monopoly  Company, 
which  should  have  all  rights  of  trade  in  the  territories  which  Russia 
either  possessed  or  was  claiming  to  possess  by  its  right  of  discovery. 
It  applied,  to  all  other  Russian  subjects — excluded  all  other  Russian 
subjects;  but  there  is  not  a  word  about  foreigners  in  it  from  beginning 
to  end.  But  that  is  not  the  most  important  part.  The  Tribunal  will 
observe  that  there  is  not  one  syllable  about  the  sea  in  it,  and  not  one 
word  about  exclusive  rights  of  fishing  in  Behring  Sea. 

Mr.  Justice  Harlan. — Sir  Charles,  will  you  let  me  remind  you  here 
that  in  the  British  Counter-Case  it  is  said  that  the  translation  you  have 
just  read  is  incorrect,  and  you  gave  another  translation  of  it  which  you 
say  is  the  correct  literal  one.  I  want  to  ask  you,  is  there  any  material 
difference. 

Sir  Charles  Russell. — None,  sir,  I  believe. 

Lord  Hannen. — Only  in  one  phrase  I  think,  in  which  the  word 
"  dominion  "  is  used. 

Mr.  Justice  Harlan. — The  differences  are  indicated  in  the  Counter- 
Case  by  italics.  1  do  not  know  whether  there  is  any  proof  in  the  docu- 
ments as  to  which  is  the  correct  translation. 

Sir  Richard  Webster. — It  arose  in  this  way.  This  transla- 
872  tion  was  simply  taken  from  Bancroft's  History  of  Alaska.  The 
original  Ukase  had  never  been  translated  till  after  the  British 
Case  was  deposited,  and  then  it  was  translated  for  greater  accuracy, 
and  that  more  correct  translation  was  printed.  As  the  Attorney  Gen- 
eral said,  there  are  no  substantial  differences  which  require  any  notice* 

Sir  Charles  Russell. — I  think  it  will  be  found  that  is  bo.  As  I 
have  already  observed,  it  is  domestic  in  its  character,  and  indeed  affirms 
a  strong  domestic  monopoly  which  could  successfully  contend  with 
other  rivals,  and  in  that  sense  undoubtedly  with  foreign  rivals,  if  they 
appeared;  and  it  relates  solely  to  laud.  It  has  no  reference  to  the 
question  of  sea  rights,  or  of  interference  with  sea  rights.  It  is  entirely 
domestic  iu  its  character,  and  there  is  no  suggestion  of  a  notification  to 
any  foreign  Power. 

It  will  be  seen,  at  the  bottom  of  page  28  of  the  Case,  that  the  view  I 
am  suggesting  is  the  view  which  prevailed  in  1824  in  the  United  States. 
Referring  to  the  Ukase  of  1799,  Mr.  Middleton,  writing  to  Mr.  John 
Quincy  Adams,  says: 

The  confusion  prevailing  in  Europe  in  1799  permitted  Russia  (who  alone  seems  to 
have  kept  her  attention  fixed  upon  this  interest  during  that  period)  to  take  a  decided 
step  towards  the  monopoly  ot  this  trade,  by  the  Ukase  of  that  date,  which  tres- 
passed upon  the  acknowledged  rights  of  Spain. 

That  is  as  regards  territory,  you  will  recollect. 

But  at  that  moment  the  Emperor  Paul  had  declared  war  against  that  country  as 
being  an  ally  of  Franco.  This  Ukase,  which  is,  in  its /or /n,  an  act  purely  domestio, 
was  never  notified  to  any  foreign  State  with  injunction  to  respect  its  proviajona. 
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Accordingly,  it  appears  to  hare  been  passed  over  unobserved  by  foreijrn  powers,  and 
it  remained  without  execution  in  so  far  as  it  militated  against  their  rights. 

That  was  the  United  States  view  of  it. 

The  Ukase  of  1821. 

Now,  I  pass  to  the  much  more  important  document,  the  Ukase  of 
1821,  and  the  Tribunal  will  observe  that,  at  this  period,  the  question  of 
seal-fishing,  either  on  Islands  or  in  the  open  sea,  had  not  assumed  any 
importance.  No  doubt,  the  natives  along  the  coast  had  been  catching 
all  they  could  for  their  clothing  and  for  their  sustenance,  and  no  doubt 
barter  had  begun  to  spring  up  as  early  as  that  period,  though  it  would 
be  mainly  south  of  the  Aleutiau  Chain,  but  we  have  no  record  of  any 
existing,  to  any  extent,  north  of  the  Aleutians.  Now  comes  this  impor- 
tant document,  the  Ukase  of  1821,  which  is  set  out  in  volume  I  of  the 
Appendix  to  the  United  States  Case,  at  page  16: 

Edict  of  his  Imperial  Majesty,  Autocrat  of  all  the  Russias. 

The  Directing  Senate  niaketh  known  unto  all  men.  'Whereas  in  an  Edict  of  his 
Imperial  Majesty,  issued  to  the  Directing  Senate  on  the  4th  day  of  September,  and 
signed  by  his  Imperial  Majesty's  own  hand,  it  is  thus  expressed": 

'Observing  from  reports  submitted  to  us  that  the  trade  of  our  subjects  on  the 
873  Aleutian  Islands  and  on  the  northwest  coast  of  America  appertaining  into  hiis- 
sia,  is  subjected,  because  of  secret  and  illicit  traffic,  to  oppression  and  impedi- 
ments; and  finding  that  the  principal  cause  of  these  difficulties  is  the  want  of  rules 
establishing  the  boundaries  for  navigation  along  these  coasts,  and  the  order  of 
naval  communication  as  well  in  these  places  as  on  tbe  whole  of  the  eastern  coast  of 
Siberia  and  the  Kurilo  Islands,  we  have  deemed  it  necessary — ' 

and  so  forth. 

Now,  before  I  proceed  to  read  the  operative  parts  of  this  document, 
may  I  invite  the  attention  of  the  Tribunal  seriously  to  my  learned  friend 
Mr.  Carter's  contention  in  relation  to  this  Ukase,  and  the  effect  of  that 
Ukase  upon  the  Treaties  of  1824  and  1825;  because  it  will  save  me  a 
good  deal  of  repetition  and  argument  if  the  Tribunal  will  bear  in  mind 
that  the  whole  of  the  discussion  in  which  I  am  now  embarking  will  be 
addressed  not  merely  to  showing  that  the  right  of  fishing  was  recog- 
nized in  the  Behriug  Sea,  but  also  to  showing  that  the  phrase  "north- 
west coast  of  America"  had  not  the  limited  meaning  in  the  Treaties 
and  in  the  correspondence  which  my  learned  friend,  Mr.  Carter,  assigned 
to  it,  but  extended  to  the  whole  of  the  coast-line  of  the  possessions 
claimed  by  Russia  from  Behring  Strait  down  to  its  most  southern 
boundary. 

•  In  order  that  the  Tribunal  may  have  this  point  more  clearly  before  it, 
let  me  remind  the  Tribunal  what  my  friend  Mr.  Carter's  argument  was. 
The  argument  was  that  north  of  the  Aleutian  Chain  in  Behring  Sea, 
and  north  of  Bebring  Sea,  the  rights  of  Kussia  never  were  questioned 
at  all — that  the  debatable  ground  was  not  reached  until  you  came  south 
of  the  Aleutians. 

Mr.  Carter. — South  and  east. 

Sir  Charles  Russell. — Oh  yes,  of  course. 

Mr.  Carter. — Not  much  south. 

Sir  Charles  Russell. — South  and  east  of  the  Aleutians ?  but  that 
south  and  east  of  the  Aleutians  Russian  pretensions  were  met  by  certain 
more  or  less  undefined  claims  on  the  part  of  Great  Britain,  and  by 
certain  more  or  less  undefined  claims  to  territory  on  the  part  of  the 
United  States:  that  all  the  dispute  related  to  portions  of  sea  and  terri- 
tory south  of  the  Aleutian  chain;  and  that  the  north  west  coast — and 
this  is  the  main  pointr-iu  the  sep.se  in  which  it  was  u.sed  in,  the  TJkasfy 
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in  the  sense  in  which  it  was  used  in  the  Treaties,  referred  only  and 
strictly  to  the  lisidrej  as  ultimately  defined  in  the  Treaty  of  1825.  Now 
having  stated  that  correctly  as  my  learned  friend's  contention,  I  do  not 
stop  to  point  out,  though  I  may  hare  to  do  it  later,  that  my  learned 
friend  has  given  one  of  four  different  interpretations  which  have  been 
advanced  by  the  United  States  as  to  the  meaning  of  that  phrase  "  north- 
west coast".  It  will  be  convenient  for  me  here  to  mention  what  those 
four  interpretations  were.  I  will  not  stop  to  justify  this  assertion  now; 
but  I  think  it  will  be  apparent  when  I  come  to  read  the  correspondence. 

Mr.  Carter. — I  referred  to  the  limitation  of  the  words  "northwest 
coast"  as  used  in  the  Ukase. 
874         Sir  Charles  Eussell. — Very  well;  I  am  obliged  to  my 
learned  friend  for  correcting  me;  as  used  in  the  Ukase,  it  was 
much  more. 

Mr.  Carter. — I  did  not  say  that. 

Sir  Charles  Russell.— If  it  was  not  confined  to  the  lisidre,  it 
extended  beyond  it,  and,  therefore,  meant  more  than  the  lisidre. 

Mr.  Caarer. — I  only  spoke  of  what  my  argument  was. 

Sir  Charles  Russell. — I  now  point  out  what  these  four  construc- 
tions were.  In  the  despatch  to  Sir  Julian  Pauncefote  of  the  30th  of 
June,  1890,  Mr.  Blaine  examined  the  Treaties  of  1824  and  1825,  and  says 
itis  plain  that  they  both  limited  the  " northwest  coast"  to  the  coast 
between  the  50th  and  60th  degrees  of  North  latitude. 

[Sir  Richard  Webster  then  pointed  it  out  on  the  map.] 

On  the  17th  of  December,  1890,  he  again  writes,  and  discusses  the 
meaning  of  " Pacific  Ocean"  and  "the  Northwest  coast":  and  he 
observes  in  that  letter  that  the  dispute  as  to  the  meaning  of  "Pacific 
Ocean"  prominently  involves  the  meaning  of  "the  Northwest  coast"; 
and,  in  that  letter  he  contends  that  "the  Northwest  coast"  means  the 
coast  from  the  42nd  to  the  60th  degrees  of  North  latitude. 

SSir  Bichard  Webster  then  pointed  it  out  on  the  map.] 
.  observe,  in  passing,  that  neither  of  those  contentions  has  been 
thought  worth  inserting  in  the  United  States  Case  or  Counter-Case. 

A  third  construction  suggested  is  that  it  is  identical  with  the  listire. 

The  fourth  construction  is  put  forward  in  the  United  States  Case  at 
page  26,  where  they  say  that  the  term  "  Northwest  coast"  is  intended 
to  designate  the  coast  between  Prince  William's  Sound  and  the  mouth 
of  the  Columbia  Eiver. 

[Sir  Bichard  Webster  then  pointed  it  out  on  the  map.] 

Those  four  meanings  have  been  given  by  the  United  States  to  that 
phrase  "Northwest  coast *. 

Now,  I  will  ask  the  attention  of  the  Tribunal  to  what  it  really  means. 

I  agree  fully  with  Mr.*  Blaine  that  the  two  phrases  "Northwest 
coast"  and  "Pacific  Ocean"  have  a  very  important  bearing  indeed  on 
the  question  whether  Behring  Sea  was  not  included  in  the  phrase 
"Pacific  Ocean".  First  of  all,  of  course,  it  is  important  to  see,  inas- 
much as  the  Treaties  of  1824  and  1825  were  the  result  of  the  protests, 
up  to  a  certain  point  joint,  and  after  that  separate,  of  the  United  States 
and  of  Great  Britain  it  is  important;  of  course,  to  see  what  was  the 
assertion,  on  the  part  of  Bussia,  of  jurisdiction  against  which  these 
protests  were  jointly  and  severally  made.    I  turn  to  the  Ukase. 

It  is  set  out  on  page  16  of  volume  I  of  the  Appendix  to  the  United 
States  Case. 

Roles  established  for  the  limits  of  navigation  and  order  of  communication  along 
the  coast  of  Eastern  Siberia,  the  Northwest  Coast  of  America,  and  the  Aleutian, 
Kurlle  and  other  islands. 

BS,PTXHI- 
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If  the  Tribunal  will  follow  this  on  the  map,  it  will  be  seen 

875  that  that  describes  a  circle.    It  is  made  still  clearer  in  section 
L    "The  pursuits  of  commerce,  whaling  and  fishery", — you  will 

observe  that,  though  my  friends  say  that  this  Ukase  was  for  the  pro- 
tection of  fur-seals,  there  is  no  reference  in  it  to  fur-seals  at  all;  bat 
there  is  a  reference  to  other  forms  of  fishing. 

The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry  on  all 
islands,  ports  and  gnlfc  including  the  whole  of  the  northwest  coast  of  America, 
beginning  from  Bebring's  Straits  to  the  51°  of  northern  latitude,  also  from  the 
Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands 
from  Behring's  Straits  to  the  South  Cape  of  the  Island  of  Urup,  namely,  to  the45c50 
northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

Again,  the  Tribunal  will  see  that  the  whole  line  of  that  coast  is  indi- 
cated by  the  general  description  of  Russian  assertion  of  dominion.  On 
the  western  side  of  the  Behring  Sea,  and  on  the  coast  of  Siberia,  from 
Behring  Straits  along  the  coast  down  to  45°50  of  latitude :  on  the  Ameri- 
can side  from  Behring  Straits  to  51°  of  northern  latitude,  described  as 
the  "  northwest  coast  of  America".    Now  that  is  unmistakeable. 

It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land' on  the  coasts  and 
islands  belonging  to  Russia  as  stated  above,  bat  also  to  approach  them  within  less 
than  a  hundred  Italian  miles.  The  transgressor's  vessel  is  subject  to  confiscation 
along  with  the  whole  cargo. 

Now,  let  me  point  out,  Mr.  President,  when  my  learned  friends  say 
the  Treaties  of  1824  and  of  1825  left  Behring  Sea  untouched,  and  that 
Behring  Sea  was  not  included  in  the  phrase  "Pacific  Ocean,"  that  if  it 
was  untouched,  so  far  as  Behring  Sea  is  concerned,  it  must  have  been  a 
closed  sea,  a  mare  elausum:  because  there  is  no  opening  into  Behring 
Sea  from  the  south  or  from  the  north  that  exceeds  200  miles.  Tou  will 
find,  on  page  47  of  onr  Counter-Case,  the  exact  width  of  all  the  passes 
is  given,  and  the  greatest  pass  is  that  between  Attu  Island  and  Copper 
Island,  which  is  190  miles  only.  If  the  jurisdiction  is  extended  100 
miles  from  each  of  the  Islands,  the  two  zones,  of  course,  meet,  and  the 
sea  becomes  a  mare  elausum. 

I  do  not  think  there  is  a  great  deal  to  be  said  in  calling  attention  to 
the  details  of  the  Bules  issued  with  this  Ukase,  but  there  are  two  or 
three  to  which  I  must  refer.    Section  3  requires  to  be  noticed. 

Mr.  Justice  Harlan. — The  Cases  of  both  Governments  agree  in  the 
translation  of  section  1  which  yon  have  read;  but  I  observe  that  in  a 
letter  of  Mr.  Blaine  to  Sir  Julian  Pauncefote,  at  page  226  of  the  United 
States  Appendix,  volume  I,  he  gives  sections  1  and  2  of  the  Ukase  of 
1821;  and  it  differs  from  the  one  you  have  read.  I  do  not  know  where 
he  got  his  translation.    There  seems  to  be  no  reference  to  it  anywhere. 

Sir  Charles  Russell.— Does  it  materially  differ  t 

Mr.  Justice  Harlan. — Well,  there  is  some  change  of  phraseology. 

Instead  of  the  words  "including  the  whole  of  the  northwest  coast  of 

America",  it  reads  uand  in  general,  all  along  the  north-western  coast 

of  America".    The  translation  you  have  read  contains  the  words 

876  "from  the  Aleutian  Islands  to  the  eastern  coast  of  Siberia", 
while  Mr.  Blaine's  translation  reads,  "on  the  Aleutian  Islands 

and  along  the  eastern  coast  of  Siberia." 

Sir  Charles  Russell. — I  do  not  know  where  he  got  it  from.  It 
does  not  seem  very  important. 

Mr.  Justice  Harlan. — No;  I  do  not  know  that  it  is. 

Sir  Charles  Russell. — It  would  seem  to  put  it  rather  stronger: 
"And,  in  general,  all  along  the  north-western  coast  of  America  from 
Behring  Strait."    It  is  stronger,  but  not  material;  but  I  take  the  trans- 
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lation  that  the  United  States  have  pat  forward  themselves.  I  am 
reminded  by  my  learned  friend  that  we  have  pat  forward  one  which 
agrees  with  it. 

Mr.  Justice  Harlan. — Exactly.  Both  Governments  have  presented 
the  same  translation  in  the  present  case. 

Sir  Charles  Russell. — So  I  understand. 

I  was  calling  attention  to  section  3,  which  shows  there  is  no  doubt 
about  what  was  meant  in  section  1 ;  namely,  the  power  of  excluding 
every  body  from  the  area  in  sections  1  and  2,  because  in  section  3  an 
exception  is  made. 

In  favour  of  vessels  carried  thither  by  heavy  gales  or  real  want  of  provisions,  and 
unable  to  make  any  other  shore  but  such  as  belongs  to  Rnssia.  In  these  cases  they 
are  obliged  to  produce  convincing  proofs  of  actual  reason  for  such  an  exception. 
Ships  of  friendly  governments  merely  on  discoveries  are  likewise  exempt  from  the 
foregoing  rule. 

Then  section  14,  on  page  18: 

It  is  likewise  interdicted  to  foreign  ships  to  carry  on  any  traffic  or  barter  with  the 
natives  of  the  islands,  and  of  the  northwest  coast  of  America,  in  the  whole  extent 
hereabove  mentioned.    A  ship  convicted  of  this  trade  shall  be  confiscated. 

Then,  section  25  I  do  not  know  that  that  is  very  important  to  trouble 
you  with;  but  it  is: 

In  case  a  ship  of  the  Russian  Imperial  Navy,  or  one  belonging  to  the  Rnssian 
American  Company,  meet  a  foreign  vessel  on  the  above-stated  coasts,  in  harbours,  or 
roads,  within  the  before-mentioned  limits,  and  the  Commander  find  grounds  by  the 
present  regulation  that  the  ship  be  liable  to  seizure,  he  is  to  act  as  follows — 

And  then  there  are  indications  as  to  how  he  is  to  act.  Then  I  pass 
over  several  pages,  and  in  section  60  more  or  leas  elaborate  provisions 
are  made  for  dealing  with  the  proceeds  of  confiscated  property,  vessels 
and  cargo,  as  to  which  four-fifths  are  to  go,  after  certain  deductions,  to 
the  American  Company.  The  President  will  recollect  that  the  Ameri- 
can Company  was  not  an  American  Company  with  American  citizens 
in  it;  it  was  so  called  from  its  trading  partly  in  America;  and  so  far 
from  being  an  American  Company,  the  papers  state,  and  I  think  it  is 
correct,  that  a  number  of  distinguished  persons  in  Bussian  political 
life,  including  members  of  the  floyal  Family,  were  interested  in  that 
Company. 

There  can  be  no  question,  Mr.  President,  between  us  as  to  what 
877  that  Ukase  means.  It  means  an  assertion  of  exclusive  territorial 
dominion  in  the  territory  mentioned  to  the  extent  mentioned  and 
in  the  seas  mentioned,  so  as  to  prohibit  navigation  within  100  miles 
from  the  coast.  That  is  a  very  different  thing  from  the  charter  of  1709, 
which  was  not  communicated  to  any  foreign  Power.    This  Ukase  was — 

Mr.  Justice  Harlan. — Yon  say  "  to  the  extent  mentioned."  Do  you 
mean  over  the  whole  of  Behring  Sea,  or  for  100  miles! 

Sir  Charles  Russell. — So  far  as  territorial  jurisdiction  is  con- 
cerned, 100  miles  from  the  land  and  the  islands,  of  course.  But  as  I 
have  pointed  out  this  would  have  closed  the  dhtrance  to  Behring  Sea. 
The  Charter  of  1821  you  will  fiud  on  page  24.  It  is  not  necessary  that 
I  should  trouble  you  with  it  beyond  reading  sections  1  and  2.  The 
Ukase  was  an  act  of  imperial  legislation.  The  Charter  is  the  act  by 
which,  upon  the  basis  and  under  the  protection  of  that  imperial  legisla- 
tion, the  rights  are  given  to  the  chartered  Company. 

The  Company  established  for  carrying  on  industries  and  trade  on  the  mainland 
of  north- west  America,  on  toe  Aleutian,  and  en  the  Kmrile  Islands,  remains  as  here- 
tofore under  the  highest  protection  of  His  Imperial  Majesty. 
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It  enjoys  the  privilege  of  hunting  and  fishing  to  the  exolnsion  of  all  other  Rossi  an 
and  foreign  subjects  throughout  the  territories  long  since  in  the  possession  of  Rus- 
sian, on  the  coasts  of  north-west  Amerioa,  beginning  at  the  northern  point  of  the 
island  of  Vancouver  in  latitude  51°  north,  and  extending  to  Behring  Strait  and 
beyond,  as  well  as  on  all  islands  adjoining  this  coast  and  all  those  situated  between 
this  coast  and  the  eastern  shore  of  Siberia,  as  well  as  on  the  Kurile  Islands,  where 
the  Company  has  engaged  in  hunting  down  to  the  south  cape  of  the  Island  Urupa, 
in  latitude  45°  507. 

Sir  Richard  Webster. — The  translations  there  do  not  quite  agree, 
but  it  is  sufficiently  accurate  in  the  United  States  Case. 

Sir  Charles  Russell. — Now,  still  endeavouring  not  to  distract  the 
attention  of  the  Tribunal  by  references  to  too  many  books,  I  would  ask 
you  to  turn  to  page  132  in  this  same  volume.    How  far  have  we  got 

in  the  argument!  We  have  got  clearly  to  the  point  of 
ciaTmtmSe°niSea  distinct  assertion  of  territorial  dominion  of  a  very 
muse  of  1821.       extended  kind  by  Russia,  and  of  territorial  jurisdiction  of 

an  exclusive  character,  extending  100  miles  from  land  and 
from  the  islands;  which  is  of  course  a  claim  to  exclude  all  persons  from 
that  extended  area. 

The  President. — You  seem  to  construe  the  last  clause  of  the  Ukase 
of  1821  as  implying  an  extension  by  Russia  of  the  territorial  limit. 

Sir  Charles  Russell. — Yes  and  so  it  was. 

The  President. — Not  of  particular  jurisdiction,  but  as  an  extension 
of  general  territorial  right  of  Russia. 

Sir  Charles  Russell.— Certainly  there  is  a  distinct  prohibition  of 
any  vessel  going  inside  that  line,  with  the  penalty  of  being  confiscated 
if  it  does  go  within:  with  the  only  exception  in  favour  of  a  vessel  blown 
within  by  accident  or  stress  of  weather.  It  is  a  claim  to  exclude  all 
persons  from  coming  within  that  limit.  It  is  an  extension  to  100  miles 
of  the  now  universally  accepted  3  miles  limit.* 

Lord  Hannen. — I  understood  you  to  say  you  thought  the  effect 
S78      of  it  would  be  to  prevent  any  vessel  going  into  Behring  Sea  at 
all  because  they  would  infringe  the  100  miles. 

Sir  Charles  Russell.*— Yes  I  did.  There  is  the  permission  given, 
which  does  not  detract  from  the  assertion  of  territorial  dominion,  to  a 
ship  on  a  voyage  of  discovery. 

The  President. — Yes  and  with  passports. 

Sir  Charles  Russell. — And  a  further  exception  if  a  ship  is  blown 
in  by  stress  of  weather.  Now  that  is  a  serious  and  grave  assertion  of 
rights  of  sovereignty  of  Russia;  and  if  after  having  been  notified  to 
foreign  Powers,  including  Great  Britain  and  the  United  States,  they 
had  acquiesced  in  it,  and  had  made  no  objection  to  it,  then  possibly  a 
case  of  estoppel  or  acquiescence  by  them  might  have  been  made  out. 

Senator  Morgan. — Then,  if  I  understand  you,  there  seems  to  be  no 
controversy  between  the  parties  here  as  to  the  fact  that  Russia  asserted 
exclusive  jurisdiction  in  Behring  Sea. 

Sir  Charles  Russell. — Undoubtedly,  and  then  withdrew  it. 

Senator  Morgan. — There  is  a  question  then  as  to  the  withdrawal  f 

Sir  Charles  Russell. — Certainly:  our  position  is  that  they  asserted 
it  on  paper,  never  exercised  it,  and  then  withdrew  it.  Mr.  Senator 
Morgan  asked  me  whether  he  was  to  take  it  that  both  United  States 
and  Great  Britain  agreed  that  Russia  asserted  this  territorial  dominion 
in  Behring  Sea.  I  said,  yes;  I  understood  the  other  side  also  agreed 
in  that. 

Mr.  Carter.— No. 

Sir  Charles  Russell.— I  thought  it  was  so. 
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Mr.  Garter. — What  may  be  the  effect  of  the  Ukase  is  one  thing,  bat 
-what  Russia  intended  by  it  is  another.  She  did  not  intend  in  oar  view 
to  assert  exclusive  jurisdiction;  that  is  disavowed. 

Sir  Charles  Bussell. — At  all  events,  I  may  repeat  the  remark 
which  I  just  made — that  Bussia  did  assert  territorial  sovereignty,  bat 
that  she  asserted  it  only  on  paper;  that  she  never  exercised  it;  and, 
that,  by  the  Treaty,  she  disclaimed  it.  That  is  the  answer  which  I 
make  to  Senator  Morgan.  I  may  point  out  now  that  whereas  we  state 
the  greatest  distance  between  the  islands  at  190  miles,  my  friends  put 
the  distance  at  205  miles. 

Lord  Hannen. — Is  that  the  difference  between  the  Pribilof  Islands 
and  the  Aleutian  Chain  t 

Sir  Charles  Bussell.— No. 

Lord  Hannen.  I  thought  it  was. 

Sir  Charles  Bussell. — It  is  between  " Attu  Island,"  and  the  "  Com- 
mander Islands".  At  the  same  time  I  may  point  out  that  that  does 
not  make  any  difference,  because  they  say  at  the  beginning  of  their 
Case,  that  unless  otherwise  stated  all  measurements  are  given  in 
English  statute  miles.  The  English  statute  mile  is  1,760  yards;  but 
the  Italian  mile  of  the  Ukase  is  the  same  as  a  geographical  mile,  which 
is  about  2,000  yards;  so  that  practically  there  is  no  importance  in  the 

difference  of  measurements. 
879         Lord  Hannen. — At  page  16  the  United  States  Case  speaks  of 
the  Pribilof  Islands.    It  says: 

It  is  of  volcanic  origin  and  far  removed  from  other  land,  the  nearest  adjacent 
points  being  Unalaska  Island,  at  a  distanoe  of  two  hundred  and  fourteen  miles  to 
the  southward. 

That  is  the  distance  of  the  Pribilof  Island  group. 

Sir  Chables  Bussell. — That  is  quite  right  my  Lord ;  that  is  another 
passage. 

Lord  Hannen. — It  would  be  a  curious  coincidence  if  that  should  be 
stated  to  be  214  miles  in  both  of  the  cases. 

Sir  Charles  Bussell.— The  other  is  205. 

Lord  Hannen. — Yes,  I  beg  your  pardon. 

Sir  Chables  Bussell.— The  distance  from  Attu  to  the  Commander 
Islands  is  stated  to  be  205  statute  miles. 

Lord  Hannen. — As  a  matter  of  fact,  I  took  some  steps  to  ascertain 
the  exact  distance  and  I  believe  it  is  175  miles. from  Attu  Island  to  the 
Commader  Islands. 

Sir  Richard  Webster. — We  put  it  at  105  miles,  and  they  say  it  is 
205.    It  is  not  a  matter  of  any  importance. 

[Sir  Richard  Webster  indicated  the  position  on  the  map.l 

Sir  Chables  Bussell. — I  have  said,  here  is  a  broad  ana  bold  asser- 
tion of  sovereignty  by  Bussia.  If  Great  Britain  and  the  United  States 
had  acquiesced  in  that  assertion,  then  there  might  have  been  possible 
grounds  for  putting  forward  a  claim  grounded  upon  acquiescence,  or,  as 
lawyers  would  call  it,  upon  estoppel  against  the  acquiescing  or  consent- 
ing Powers.  How  did  they  act!  First  of  all,  how  did  the  United  States 
Government  actf  I  have  referred  you  to  page  132  of  the  protest  of 
correspondence,  in  Appendix  to  the  United  States  Case,  united  states. 
Volume  I  and  on  that  page  is  to  be  found  Mr.  Quincy  Adams's  letter 
of  the  25th  of  February,  1822,  in  which  he  says : 

I  am  directed  by  the  President  of  the  United  States  to  inform  yon  that  he  has  seen 
with  surprise  in  this  edict  the  assertion  of  a  territorial  claim  on  the  part  of  Russia, 
extending  to  the  51st  degree  of  north  latitude  on  this  continent,  and  a  regulation 
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interdicting  to  all  commercial  Teasels  oth<*r  than  Russian,  upon  the  penalty  of  seizure 
and  confiscation  the  approach  upon  the  high  seas  within  100  Italian  miles  of  the 
shores  to  which  that  claim  is  made  to  apply. 

There  is  nothing  more  in  that  letter  which  I  need  read,  except  at  the 
top  of  page  133,  where  yon  will  find  this  sentence: 

To  exclude  the  vessels  of  onr  citizens  from  the  shore  beyond  the  ordinary  distance 
to  which  the  territorial  jurisdiction  extends  has  excited  still  greater  surprise.  This 
ordiuance  affects  so  deeply  the  rights  of  the  United  States. — 

And  so  on.  Now  M.  de  Poletica  does  not  shrink  from  the  assertion 
of  what  his  case  is,  and  at  page  133  of  volume  I  of  the  Appendix  to  the 
Case  of  the  United  States  is  his  letter  in  which  he  says  boldly. 

I  shall  be  more  succinct,  Sir,  in  the  exposition  of  the  motives  which  determined 
the  Imperial  Government  to  prohibit  foreign  vessels  from  approaching  the  north 
west  coast  of  America — 

880         You  will  observe  the  use  of  this  phrase : 

belonging  to  Russia  within  the  distance  of  at  least  100  Italian  miles.  This  meas- 
ure, however  severe  it  may  at  first  appear,  is  after  all  but  a  measure  of  prevention. 
It  is  exclusively  directed  against  the  culpable  enterprises  of  foreign  adventurers 
who,  not  content  with  exercising,  upon  the  coasts  above  mentioned,  an  illicit  trade, 
very  prejudicial  to  the  rights  reserved  entirely  to  the  Russian-American  Company, 
take  upon  tbemberides  to  furnish  arms  and  ammunition  to  the  natives  iu  the  Rus- 
sian possessions  in  America,  exciting  them  likewise  in  every  manner  to  resist  and 
revolt  against  the  authorities  there  established. 

I  pause  for  one  moment.  You  will  observe  that  he  speaks  there  of 
"  the  exposition  of  the  motives  v  which  have  prompted  this.  I  want  to 
point  out  that  my  learned  friend,  in  treating  of  what  was  the  effect  of 
this  legislation  of  Russia,  lias  confounded  motive  with  effect.  It  may 
well  be  that  my  friend  is  quite  right  in  saying  that  the  motive  which 
the  Russian  Government  had  was  to  protect  this  trade  and  commerce, 
and  these  interests,  on  the  coasts.  That  might  have  been  its  motive; 
but  its  legislation  took  the  form  of  an  assertion  of  territorial  sov- 
ereignty to  the  extent  which  I  have  mentioned.  Then  M.  de  Poletica 
goes  on  to  say: 

The  American  Government  doubtless  recollects  that  the  irregular  conduct  of 
these  adventurers,  the  majority  of  whom  was  composed  of  American  citizens,  has 
been  the  object  of  the  most  pressing  remonstrances  on  the  part  of  Russia  to  the  Fed- 
eral Government  from  the  time  that  diplomatic  missions  were  organized  between  the 
two  countries. 

Then  a  little  lower  down  he  says: 

Pacific  means  not  having  brought  any  alleviation  to  the  just  grievances  of  the 
R  1 88 i an  American  Company  against  foreign  navigators  iu  the  waters  which  environ 
their  establishments  on  the  north-west  coast  of  America,  the  Imperial  Government 
saw  itself  under  the  necessity  of  having  recourse  to  the  means  of  coercion,  and  of 
measuring  the  rigour  according  to  the  inveterate  character  of  the  evil  to  which  it 
wished  to  pat  a  stop. 

He  then  proceeds: 

I  ought  in  the  last  place  to  request  yon  to  consider,  Sir,  that  the  Russian  posses- 
sions in  the  Pacific  Ocean  extend  on  the  North-west  coast  of  America  from  Behring 
Sea  to  the  51st  degree  of  north  latitude,  and  on  the  opposite  side  of  Asia,  and  the 
islands  adjacent,  from  the  same  strait  to  the  45th  degree. 

The  Tribunal  will  remember  that  in  the  Dkase  of  1799  the  claim  was 
only  made  to  the  55th  degree. 
Then  M.  de  Poletica  proceeds: 

The  extent  of  sea  of  which  these  possessions  form  the  limits,  comprehends  all  the 
conditions  which  are  ordinarily  attached  to  thut  seat  (mere  feriufos)  aud  the  Russian 
Government  might  consequently  judge  itself  authorized  to  exercise  upon  this  sea 
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the  right  of  sovereignty,  and  especially  that  of  entirely  interdicting  the  entrance  of 
foreigners.  But  it  preferred  only  asserting  its  essential  rights,  without  taking  any 
advantage  of  localities. 

That  is  he  says  in  effect: — This  is  a  shut  sea:  We  are  entitled  to 

treat  it  as  a  shut  sea:  We  are  entitled  to  treat  the  whole  expanse  of 

Behring  Sea  as  a  territory  in  the  sense  of  excluding  from  that 

881      every  person  whom  we  choose  not  to  admit;  but  we  limit  our 

practical  assertion  to  100  Italian  miles  from  the  coast ". 

Now  how  is  this  metf 

Mr.  Justice  Harlan. — Does  he  mean  to  apply  the  phrase  "shut  seas" 
only  to  Behring  Seat 

Sir  Charles  Russell. — I  do  not  affirm  that  he  does. 

Mr.  Justice  Harlan. — I  thought  you  said  Behring  Sea  just  now. 
That  was  the  reason  I  asked  you. 

Sir  Charles  Russell. — I  think  he  extends  it  even  more  widely  than 
to  Behring  Sea.  That  makes  my  position,  of  course  a  stronger  one.  I 
thjnk  you  are  right,  Sir. 

How  does  Mr.  Adams  meet  this?  I  turn  to  page  134,  at  the  third 
paragraph,  after  stating  the  nature  of  the  pretension  he  says: 

This  pretension  is  to  be  considered  not  only  with  reference  to  the  q  nest  ion  of  terri- 
torial right,  hut  also  to  that  prohibition  to  the  vessels  of  other  nations,  including 
those  of  the  United  States,  to  approach  within  100  Italian  miles  of  the  coasts.  From 
the  period  of  the  existence  of  the  United  States  as  an  independent  nation,  their  ves- 
sels nave  freely  navigated  those  seas,  and  the  right  to  navigate  them  is  a  part  of  that 
indeptndence. 

With  regard  to  the  suggestion  that  the  Russian  Government  might  have  justified 
the  exercise  of  sovereignty  over  the  Pacific  Ocean  as  a  close  sea,  because  it  claims 
territory  both  on  its  American  and  Asiatic  shores,  it  may  suffice  to  say  that  the 
distance  from  shore  to  shore  on  this  sea,  in  latitude  51°  north,  is  not  less  than  90°  of 
longitude,  or  4,000  miles. 

There,  no  doubt,  Mr.  Adams  was  speaking  of  a  wider  expanse  of  the 
ocean. 

As  little  can  the  United  States  aoeede  to  the  justice  of  the  reason  assigned%or  the 
prohibition  above  mentioued.  The  right  of  the  citizens  of  the  United  States  to  hold 
commerce  with  the  aboriginal  natives  of  the  northwest  coast  of  America — 

I  beg  attention  to  this  adoption  of  this  phrase  "  northwest  coast". 
We  have  seen  how  the  phrase  was  used  by  M.  de  Poletica.    Mr.  Adams 
is  adopting  it,  and  he  says: 

'  The  right  of  the  citizens  of  the  United  Btates  to  hold  commerce  with  the  aboriginal 
natives  of  the  North  weat  Coast  of  America  without  the  territorial  jurisdiction  of 
other  nations — 

That  means  outside  the  territorial  jurisdiction — 

even  in  arms  and  munitions  of  war,  is  as  clear  and  indisputable  as  that  of  navigating 
the  seas,  etc* 
That  right  has  never  been  exercised  in  a  spirit  unfriendly  to  Russia,  etc. 

On  the  next  page,  M.  de  Poletica  replies: 

In  the  same  manner  the  great  extent  of  the  Pacific  Ocean  at  the  fifty-first  degree  of 
latitude  can  not  invalidate  the  right  which  Russia  mny  have  of  considering  that  part 
of  the  ocean  as  close.  But  as  the  Imperial  Government  has  not  thought  fit  to  take 
advantage  of  that  right,  all  further  discussion  ou  this  Bubjeot  would  be  idle. 

Then  I  do  not  think  I  need  trouble  you  with  that.    But  after  that 

comes  a  very  important  communication  from  Mr.  Middleton,who 

862      was  the  Minister  of  the  United  States  at  St.  Petersburg,  to  Mr. 

Adams,  Secretary  of  State  at  Washington;  and  it  will  be  seen 

that  once  this  bold  assertion  on  the  part  of  Russia  was  met  face  to  face, 

the  operation — if  I  may  use  it  in  relation  to  a  great  Power  of  whom  I 
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desire  to  speak  with  all  possible  respect — the  operation  known  as 
"  climbing  down  "  began,  as  yon  will  see,  from  this  very  letter.  He  says 
on  page  136: 

To  Mr.  Speransky,  Governor  General  of  Siberia,  who  had  been  one  of  the  committee 
originating  this  measure,  I  stated  my  objections  at  length.  He  informed  me  that  the 
first  intention  had  been  (as  Mr.  Poletioa  afterwards  wrote  yon)  to  declare  the  northern 
portion  of  the  Pacific  Ocean  as  mare  elautum— 

I  ask  my  friends,  can  there  be  any  donbt  what  the  "  northern  portion 
of  the  Pacific  Ocean"  there  meant,  can  there  be  any  doubt  that  it 
included  Behring  Seat — 

but  that  idea  being  abandoned,  probably  on  account  of  its  extravagance,  they  deter- 
mined to  adopt  the  more  moderate  measure  of  establishing  limits  to  the  maritime 
jurisdiction  on  their  coasts,  such  as  should  secure  to  the  Russian  American  Fur  Com* 
pany  the  monopoly  of  the  very  luorative  trafflo  they  carry  on.  In  order  to  do  this 
they  sought  a  precedent,  and  found  the  distance  of  90  leagues,  named  in  treaty  of 
Utrecht,  and  which  may  be  calculated  at  about  100  Italian  miles,  sufficient  for  all 
purposes. 

I  need  not  say  that  what  was  once  done  by  Treaty  is  no  justification 
for  what  has  been  done  without  Treaty. 

I  replied  ironically  that  a  still  better  precedent  might  have  been  pointed  out  to 
them  in  the  papal  bull,  of  1493,  which  established  as  a  line  of  demarcation  between 
the  Spaniards  and  Portuguese  a  meridian  to  be  drawn  at  the  distance  of  100  miles 
west  of  the  Azores,  and  that  the  expression  "  Italian  miles"  used  in  the  ukase  very 
naturaUy  might  lead  to  the  conclusion  that  this  was  actually  the  precedent  looked 
to.  He  took  my  remarks  in  good  part,  and  I  am  disposed  to  think  that  this  conver- 
sation led  him  to  make  reflections  which  did  not  tend  to  confirm  his  first  impres- 
sions, for  I  found  him  afterwards  at  different  times  speaking  confidentially  upon  the 
subject. 

For  some  time  past  I  began  to  perceive  that  the  provisions  of  the  ukase  would  not 
be  persisted  in.  It  appears  to  have  been  signed  by  the  Emperor  without  sufficient 
examination,  and  may  be  fairly  considered  to  have  been  surreptitiously  obtained. 
There  can  be  little  doubt,  therefore,  that  with  a  little  patience  and  management  it 
will  be  molded  into  a  less  objectionable  shape.  But  in  this,  as  in  other  matters,  the 
revocare  gradum  is  most  difficult.  Since  the  receipt  of  your  dispatch  No.  12,  I  have 
had  several  conferences  with  the  secretaries  of  state,  and  we  have  discussed  fully  and 
freely  the  $tate  of  the  question  as  left  by  Mr.  Poletica  with  your  letter  unanswered  in 
his  pocket. 

I  informed  him  that  I  intended  to  ask  a  formal  interview  with  Count  Nesselrode 
before  his  departure,  for  the  purpose  of  taking  up  this  subject  and  urging  some 
decision  upon  it,  as  I  never  had  been  able  to  ascertain  officially  whether  the  offensive 
provisions  of  the  ukase  would  be  revoked.  I  felt  the  more  anxious,  too,  because  I 
had  learned  that  a  Russian  Frigate  was  shortly  to  sail  for  the  N.  W.  Coast.  I  informed 
him  further  that  I  had  prepared  a  note  verbale  to  leave  with  Count  Nesselrode,  which 
I  begged  to  be  permitted  to  read  to  him  (Count  Capodistrias),  as  I  was  well  assured 
of  his  anxious  desire  that  all  things  should  go  on  smoothly  between  us.  (See  paper 
No.  1.) 

After  hearing  this  paper  with  attention  he  said  to  me:  "Puisque  vous  me  faites 
Fhonneur  de  me  consulter,  je  vous  dirai  franc  hem  exit  mon  avis.  Si  vous  voulez  que 
la  chose  s' arrange,  ne  donnez  point  votre  note — L'Emperenr  a  deja  eu  le  bon 
883  m  esprit  de  voir  que  cette  affaire  ne  devrait  pas  etre  poussee  plus  loin.  Nous 
sommes  disposes  a  ne  pas  y  donner  de  suite.  Lee  ordres  pour  nos  vaisseauz 
de  guerre  seront  bornes  a  empftcher  la  contrebande  dans  les  limites  reconnues  par  les 
antres  puissances,  en  prenant  nos  e*tabltssements  actuels  pour  base  de  oes  op6rations. 
De  cette  man i ere,  il  n'y  aura  pas  de  complication  pour  entraver  la  negotiation  que 
pourra  en  tamer  M.  le  Baron  de  Tayll  des  son  arrivee  a  Washington.  Si  vous  dites 
que  vous  faites  protestation,  vous  ferez  du  tort  a  la  negotiation ;  il  ne  faut  pas  non 
plus  faire  l'insinuation  qne  nous  ayons  avance*  nne  injuste  pretention,  meme  en  nous 
complimentant  sur  notre  politique  passee;  il  ne  faut  pas  nous  sommer  de  re>oquer 
des  ordres  donnes ;  nous  ne  re>oquons  pas ;  nous  ne  re*traotons  pas.  Mais  dans  le  fait 
il  n'y  a  pas  d'ordres  donnes  qui  autorisent  ce  que  vous  craignez  ". 

Therefore,  even  at  that  stage,  in  1822,  the  year  after  the  Ukase  was 
promulgated,  aud  when  the  matter  is  being  discussed  between  politi- 
cians, we  find  the  Emperor's  representatives  saying  that  the  jurisdic- 
tion will  not  be  exercised. 
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Then  the  letter  goes  on: 

At  that  conference  I  talked  over  the  matter  with  the  two  secretaries  of  state,  and 
brought  folly  to  their  view  the  substance  of  the  instructions  upon  the  ukase  of  4th 
September  last,  insisting  upon  the  necessity  of  this  Government  suspending  the 
execution  of  those  regulations,  which  violate  the  general  right  of  navigating  within 
the  common  jurisdiction  of  all  nations,  and  declaring  that  the  territorial  pretension 
advanced  by  Russia  must  be  considered  as  entirely  inadmissible  by  the  United 
States. — 

Then  follows  the  note  verbale,  which  I  need  not  trouble  you  with, 
because  the  effect  of  it  has  already  been  disclosed  in  that  discussion. 

We  may  now  proceed  further.  On  page  141  is  an  important  despatch 
from  Mr.  Adams  to  Mr.  Middletou  of  the  22nd  of  July,  1823 1 

Washington,  July  £2t  182$. 

Sir:  I  have  the  honor  of  inclosing  herewith  copies  of  a  note  from  Baron  de  Tuyll, 
the  Russian  minister,  recently  arrived,  proposing,  on  the  part  of  His  Majesty  the 
Emperor  of  Rnssia,  that  a  power  should  be  transmitted  to  you  to  enter  upon  a  nego- 
tiation with  the  ministers  of  his  Government  concerning  the  differences  which  have 
arisen  from  the  Imperial  ukase  of  4th  (16th)  September,  1821,  relative  to  the  north- 
west coast  of  America,  and  of  the  answer  from  this  Department  acceding  to  this 
proposal.  A  full  power  is  accordingly  inolosed,  and  you  will  consider  this  letter  as 
communicating  to  you  the  President's  instructions  for  the  condnct  of  the  nogociation. 

From  the  tenor  of  the  ukase,  the  pretentions  of  the  Imperial  Qovernment  extend 
to  an  exclusive  territorial  jurisdiction  from  the  forty-fifth  degree  of  north  latitude, 
on  the  Asiatic  ooast,  to  the  latitude  of  flity-one  north  on  the  western  coast  of  the 
American  continent-- — 

You  see  that  is  describing  the  circle  I  have  mentioned — 

and  they  assume  the  right  of  interdicting  the  navigation  and  the  fishery  of  all  other 
nations  to  the  extent  of  100  miles  from  the  whole  of  that  coast. 
The  United  States  can  admit  no  part  of  these  claims. 

I  pause  simply  to  put  one  question.  Oan  any  document  be  referred 
to  in  which  the  United  States  ever  receded  from  that  position  f  There 
is  the  distinct  statement  of  the  Secretary  of  State  to  the  Minister  at 
St.  Petersburgh — 

884         The  United  States  oan  admit  no  part  of  these  claims. 

Their  right  of  navigation  and  of  fishing  is  perfect,  and  has  been  in  constant 
exercise  from  the  earliest  times,  after  the  peace  of  1783,  throughout  the  whole  extent 
of  the  Southern  Ocean,  subject  only  to  the  ordinary  exceptions  and  exclusions  of  the 
territorial  jurisdictions,  which,  so  far  as  Kussian  rights  are  confined  to  certain  islands 
north  of  the  fifty-fifth  degree  of  latitude,  and  have  no  existenoe  on  the  continent  of 
America. 

The  correspondence  between  Mr.  Poletica  and  this  Department  contained  no  dis- 
cussion of  the  principles  or  of  the  facts  upou  which  he  attempted  the  justification  of 
the  Imperial  ukase.  This  was  purposely  avoided  on  our  part,  under  the  expectation 
that  the  Imperial  Qovernment  could  notfail,  upon  a  review  or  the  measure,  to  revoke 
it  altogether.  It  did,  however,  excite  much  public  animadversion  in  this  country, 
as  the  ukase  itself  had  already  done  in  England.  I  inclose  herewith  the  North  Amer- 
ican Review  for  October.  1822,  No.  37,  which  contains  an  article  (p.  370)  written  by  a 
person  fully  master  of  tne  subject:  and  for  the  view  of  it  taken  in  England  I  refer 
you  to  the  fifty-second  number  of  tne  Quarterly  Review,  the  article  upon  Lieutenant 
Kotzebue's  voyages.  From  the  article  in  the  North  American  Review  it  will  be  seen 
that  the  rights  of  discovery,  of  occupancy,  and  of  uncontested  possession,  alleged  by 
Mr.  Poletica,  are  all  without  foundation  in  fact. 

I  have  next  to  call  your  attention  to  page  142,  on  which  will  be  found 
an  able  argument  by  Mr.  Adams  directed  mainly  to  the  question  of  the 
territorial  limits  claimed  as  regards  the  Southern  boundary,  etc. 

Next  follows  a  justification  of  the  traffic  that  was  carried  on  by  United 
States  citizens:  a  defence  of  that  traffic  as  not  being  clandestine^  etc. 

Then,  on  page  143,  the  last  paragraph  but  two,  after  referring  to 
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the  statement  that  the  traffic  was  unlawful  and  irregular,  Mr.  Adams 
continues: 

It  is  necessary  now  to  say  that  this  impression  was  erroneous;  that  the  traffic  of 
the  citizens  of  the  United  States  with  the  natives  of  the  north  west  coast  was  neither 
clan  dct  tine,  nor  unlawful,  nor  irregular:  that  it  had  heen  enjoyed  many  years  before 
the  Russian  American  Company  existed,  and  that  it  interfered  with  no  iawiul  right 
or  claim  of  Russia. 

This  trade  has  been  shared  also  by  the  English,  French,  and  Portugese.  In  the 
prosecution  of  it  the  English  settlement  of  Nootka  Sound  was  made,  which  occasioned 
the  differences  between  Great  Britain  and  Spain. — 

Of  course  it  is  quite  right  to  say  that  that  trade  was  mainly  a  trade 
to  the  south  of  the  Aleutian  Chain,  and  in  that  great  bight  south  of  the 
Aleutian  Chain. 

Then  he  proceeds,  at  the  top  of  page  144,  to  justify  the  claim  of  the 
United  States  from  the  42ud  to  the  40th  parallel  of  latitude  on  the 
Pacific  Ocean.  I  do  not  think  it  is  important  that  I  should  trouble  you 
with  that.  But  enclosed  in  that  letter  was  a  suggestion  for  an  agree- 
ment that  would  meet  the  difficulty: 

Article  I. 

In  order  to  strengthen  the  bonds  of  friendship  and  to  preserve  in  future  a  perfect 
harmony  and  good  understanding  betweeu  the  contracting  parties  it  is  agreed  that 
their  respective  citizens  and  subjects  shall  not  be  disturbed  or  molested,  either  in 
navigating  or  in  carrying  on  their  jisheriea  in  the  Pacific  Ocean  or  in  the  South  Seas, 
or  in  landing  on  the  coast  of  those  seas,  in  places  not  already  occupied,  for  the  pur- 
pose of  carrying  on  their  commerce  with  the  natives  of  the  country;  subject,  never- 
theless to  the  restrictions  and  provisions  specified  in  the  two  following  articles. 

885  Art.  II. 

To  the  end  that  the  navigation  and  fishery  of  the  citizens  and  subjects  of  the  con- 
tracting parties,  respectively,  in  the  Pacific  Oeean  or  in  the  South  Seas,  may  not  be 
made  a  pretext  for  illicit  trade  with  their  respective  settlements,  it  is  agreed  that 
the  citizens  of  the  United  States  shall  not  land  on  any  part  of  the  coast  actually 
occupied  by  Russian  settlements,  unless  by  periniHsion  of  the  governor  or  com- 
mander thereof,  and  that  Russian  subjects  shall,  in  like  manner,  be  interdicted  from 
landing  without  permission  at  any  settlement  of  the  United  States  on  the  said 
northwest  coast. 

Art.  III. 

It  is  agreed  that  no  settlement  shall  be  made  hereafter  on  the  northwest  coast  of 
America  by  citizens  of  the  United  States  or  under  their  authority,  north,  nor  by 
Russian  subjects,  or  under  the  authority  of  Russia,  south  of  the  fifty-fifth  degree  of 
north  latitude. 

Is  it  not  absurd — I  am  not  putting  it  too  strongly — to  suggest  even 
that  the  Bebring  Sea  was  excluded  from  that:  that  when  we  speak  of 
the  u Northwest  Coa  t",  which  has  been  again  and  again  referred  to, 
which  is  used  in  the  original  Ukase,  which  is  used  in  the  Charter, 
which  is  used  in  the  correspondence  without  limitation,  to  say  that  that 
northwest  coast,  forsooth,  is  a  bit  of  the  coast  south  ot  the  Aleutian 
Chain,  and  stops  there!  Of  course  one  may  take  too  sanguine  a  view 
of  these  matters,  but  I  do  submit  that  that  narrower  contention  is 
absurd,  and  quite  inconsistent  with  the  tenor  of  these  documents  and 
this  correspondence. 

Mr.  Justice  Harlan. — Sir  Charles,  what  effect  on  that  view  would 
the  words  near  the  top  of  page  144  have,  in  the  letter  which  enclosed 
the  memorandum,  which  are:  "The  right  of  the  United  States  from 
the  forty- second  to  the  forty  ninth  parallel  of  latitude  on  the  Pacific 
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Ocean  we  consider  as  unquestionable  "f  Was  not  that  strip  of  Ian*  in 
the  mind  of  Mr.  Adams  Y 

Sir  Charles  Russell. — I  do  not  myself  see,  Sir,  that  in  this  con- 
nection it  would  have  any  effect  at  all. 

Sir  Richard  Webster, — The  area  from  latitude  42°  to  49°,  is  that 
enclosed  piece  (indicating  it  on  the  map). 

Mr.  Justice  Harlan. — He  was  contending  that  the  United  States 
had  the  right  unquestionably  to  go  to  49  f 

Sitf  Charles  Russell. — Yes. 

Mr.  Justice  Harlan. — When  he  submitted  along  with  that  letter 
this  draft  of  a  Treaty;  the  question  I  was  directing  the  attention  of 
counsel  to  was  whether,  when  speaking  of  the  Northwest  Coast  of 
America,  he  is  not  relerring  to  the  part  which  the  United  States 
claimed. 

Sir  Charles  Russell.— No  Sir.  Why  should  he  be  referring  to 
that  t  He  is  stating,  so  far  as  that  part  is  concerned,  what  is  the  terri- 
torial limit  of  the  coast  claimed  by  the  United  States.  So  far  as  the 
United  States  were  concerned,  as  between  them  and  Great  Britain,  the 
northern  boundary  of  their  possessions  on  that  northwest  coast 
886  had  not  been  fixed.  You,  of  course,  Sir,  are  aware  of  that.  It 
was  a  matter  in  dispute  how  far,  in  succession  to  the  rights  of 
Spain,  the  American  title  went  along  that  northwest  coast.  That  was 
a  bit  of  the  northwest  coast,  I  admit.  All  that  coast  right  up  to  the 
Behring  Straits  is  a  part  of  the  northwest  coast  of  the  continent  of 
America;  but  there  is  no  limitation;  and  that  meaning  I  think  is  made 
clear  by  the  Article  2.  It  is  in  effect  saying,  "So  far  as  there  are  Rus- 
sian possessions,  the  Americans  shall  not  land  where  there  are  estab- 
lishments; and  so  far  as  there  are  American  possessions  on  that  north- 
west coast,  Russians  shall  not  land  where  there  are  American  establish- 
ments."   That  is  what  the  effect  of  it  is,  evidently. 

Mr.  Justice  Harlan. — Do  you  remember  what  the  evidence  says — I 
have  forgotten — upon  the  question  as  to  what  country  had  possessions 
on  the  eastern  shore  of  Behring  Sea  at  that  time  and  in  what  is  now 
Alaska  f 

Sir  Charles  Russell. — Undoubtedly,  only  some  Russian  settle- 
ments. 

Lord  Hannen. — Only  one  Russian  settlement,  where  there  were  three 
men  and  four  women,  or  something  of  that  kind. 

Sir  Charles  Russell. — Yes. 

Mr.  Justice  Harlan. — There  were  no  settlements,  then,  practically, 
by  any  country  on  that  shore. 

Sir  Charles  Russell. — No. 

Senator  Morgan. — How  many  settlements  on  the  Siberian  coast  were 
there  at  that  time  Y 

Sir  Charles  Russell. — We  have  no  evidence,  of  course,  as  to  that. 
Siberia,  as  I  pointed  out  the  other  day,  stood  iu  a  different  position  to 
Russia  from  Alaska.  Siberia  was  part  of  the  realm  of  Russia.  The 
persons  who  were  there  were  Russians.  There  may  have  been  an 
aboriginal  population  there,  so  far  as  I  know.  I  do  not  know.  So  far 
as  Alaska  was  concerned,  it  was  treated  as  a  colony  of  Russia. 

The  Tribunal  here  adjourned  for  a  short  while. 

Sir  Chakles  Russell. — In  reference  to  the  question  of  Russian 
settlements  north  of  the  Aleutians,  I  would  refer  the  Tribunal  to  page 
42  of  vol.  I  of  the  Appendix  to  the  British  Case.  1  do  not  think  it  is 
necessary  to  trouble  the  Tribunal  now  to  do  more  than  take  a  note  of  it. 
I  simply  make  this  observation.    It  will  be  there  fouud  that  the  only 
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Russian  settlement  north  of  the  Aleutian  chain  was  at  a  place  called 
Nushagak.  The  population  was  not  considerable.  There  were  three 
Russian  males  and  two  Russian  females.  Nushagak  is  in  Bristol  Bay, 
which  is  an  indentation  in  the  coast- line  north  of  the  Aleutian  penin- 
sula.   That  is  where  the  only  settlement  was. 

The  United  States  Treaty  of  1824. 

I  now  proceed  with  the  correspondence,  which  is  rapidly  drawing  to 
a  close.  1  pointed  out  the  suggestion  made  by  Mr.  Quincy  Adams 
887  in  that  important  despatch  of  the  22nd  July  1823,  and  I  may  pass 
over  the  intervening  correspondence  and  come  to  the  question  of 
the  Treaty  itself  The  Treaty  itself,  Mr.  President,  will  be  found  on 
page  35  of  the  same  Volume  with  which  I  have  been  dealing.  I  do  not 
stop  to  do  more  than  to  recall  the  broad  assertion  of  sovereign  jurisdic- 
tion made  by  Russia  in  the  Ukase  of  1821,  and  in  the  Charter  of  1821, 
and  now  side  by  side  with  that  we  have  the  Treaty: 

It  is  agreed  that  in  any  part  of  the  great  Ocean  commonly  called  the  Pacific  Ocean 
or  South  8ea,  the  respective  citizens  or  subjects  of  the  high  contracting  powers 
shall  be  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing  or  in  the 
power  of  resorting  to  the  coasts  upon  points  which  may  not  already  have  been  occu- 
pied for  the  purpose  of  trading  with  the  natives,  saving  always  the  restrictions  and 
conditions  determined  by  the  following  articles. 

I  do  no  more  than  ask  this  question.  Is  it  possible,  in  view  of  the 
assertions  made  by  Russia,  in  view  of  the  statements  of  Mr.  Quincy 
Adams  that  no  part  of  that  claim  can  be  admitted  by  the  United  States, 
in  view  of  the  fact  that  from  that  position  the  United  States  never 
departed,  to  contend  that  from  this  Treaty  is  to  be  excluded  the  whole  of 
Behring  Sea  and  the  coasts  of  the  territory  abutting  upon  B  eh  ring 
Seat  We  submit  with  all  deference  that  that  is  an  impossible  and 
absurd  contention. 

Article  II.  With  a  view  of  preventing  the  rights  of  navigation  and  of  fishing 
exercised  upon  the  Qreat  Ocean  D£  the  citizens  and  subjects  of  the  high  contracting 
Powers  from  becoming  the  pretext  for  an  illicit  trade,  it  is  agreed  that  the  citizens 
of  the  United  States  shall  not  resort  to  any  point  where  there  is  a  Russian  estab- 
lishment, without  the  permission  of  the  governor  or  commander;  and  that,  recipro- 
cally, the  subjects  of  Russia  shall  not  resort  without  permission,  to  any  establishment 
of  the  United  States  upon  the  Northwest  ooast. 

Article  III.  It  is  moreover  agreed  that,  hereafter,  there  shall  not  be  formed  by 
the  citizens  of  the  United  States,  or  under  the  authority  of  the  said  States,  any 
establishment  upon  the  northwest  coast  of  America,  nor  in  any  of  the  islands  adja- 
cent, to  the  north  of  54  degrees  and  40  minutes  of  north  latitude ;  and  that  in  the 
same  manner  there  shall  be  none  formed  by  Russian  subjects,  or  under  the  authority 
of  Russia  south  of  the  same  paraUel. 

Can  it  be  suggested  that  that  was  restricted;  and  that  when  the 
phrase  " Northwest  coast"  is  mentioned  there,  it  did  not  mean  that  no 
establishment  along  any  part  of  that  northwest  coast  should  be  made 
north  of  -54°  40':  and,  in  the  same  way  as  regards  American  territory, 
none  should  be  made  by  Russian  subjects  south  of  that  point! 

Then  comes  Article  IV: 

It  is,  nevertheless,  understood  that  during  a  term  of  ten  years,  counting  from  the 
signature  of  the  present  Convention,  the  ships  of  both  Powers,  or  which  belong  to 
their  citizens  or  subjects  respectively,  may  reciprocally  frequent,  without  any  hin- 
drance whatever,  the  interior  seas — 

we  are  dealing  here  with  territorial  waters,  entrance  to  which  is  limited 
to  the  ten  years — 

gulfs,  harbours,  and  creek's,  upon  the  ooast  mentioned  in  the  preceding  article,  for 
the  purpose  of  fishing  and  trading  with  the  natives  of  the  country. 
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888  What  is  the  ground  for  restricting  that  to  a  portion  only  of 
this  north- west  coast f 

Article  111  has  dealt  with  the  formation  of  establishments,  and  has 
said  that  one  Power  shall  not  form  a  fresh  establishment  north  of  a 
particular  point  in  Kassian  territory,  and  that  the  other  Power  shall 
not  form  a  iresh  establishment  south  of  a  particular  point  on  the 
United  States  territory.  And  then  Article  IV,  passing  away  from  the 
subject  of  establishments,  deals  with  the  question  of  fishing  and  trad- 
ing with  the  natives  of  the  country,  and  provides  that  there  shall  be  a 
reciprocal  right:  to  the  citizens  of  the  United  States  along  the  whole 
coast  which  belongs  to  Russia,  and  reciprocally  there  shall  be  the  right 
of  the  Russian  people  along  the  whole  coast  which  belongs  to  the 
United  States. 

The  President. — Is  there  evidence  that  the  United  States  took 
advantage  of  this  article  to  trade  with  the  natives  of  the  coast! 

Sir  Charles  Russell. — Yes. 

The  President. — Inside  Bearing  Seaf 

Sir  Charles  Russell. — No,  apparently  at  that  time  there  was  no 
inducement  to  go  inside  Behring  Sea.  . 

Senator  Morgan. — I  suppose  the  fur-seals  were  in  there  then,  were 
they  not! 

Sir  Charles  Russell. — Yes,  fur-seals  were  in  Behring  Sea,  I  pre- 
sume, from  time  immemorial.  I  do  not  know,  but  they  probably  were, 
so  far  as  we  know.  Up  to  this  time  the  fur-seals  had  not  assumed  any 
position  of  importance,  either  as  regards  Russian  enterprise  or  the  enter- 
prise of  any  other  people. 

General  Foster. — They  had  taken  over  3,000,000  of  skins. 

Sir  Charles  Russell. — I  will  deal  with  that  in  a  moment.  The 
observation  is  a  little  irregular,  and  I  must  ask  you  to  restrain  your 
impatience.  Mr.  Foster  has  made  an  interjection,  Sir,  which  it  is  per- 
haps irregular  to  notice,  in  which  he  says  that  there  were  a  large  num- 
ber of  skins  got.  I  do  not  know  the  evidence  he  refers  to,  but  I  have 
no  difficulty  in  saying  that,  as  regards  the  fur-seals  on  the  Pribilof 
Islands,  they  had  not  assumed  any  importance  as  regards  the  supply 
of  skins.  The  islands  were  discovered  in  1786, 1  think,  and  in  Japan 
and  on  the  Commander  Islands  we  know  there  was  trading,  but  I  do 
not  recollect  that  there  was  any  such  extent  of  dealing  with  fur-seals 
on  the  Pribilof  Islands.  I  will  not  refer  to  the  interruption  further, 
but  if  my  learned  friend  will  give  me  the  reference,  I  will  deal  with  it 
at  a  later  stage.  As  a  matter  of  fact,  it  stands  thus.  There  were  no 
settlements  at  the  time  of  this  Treaty  north  of  the  Aleutians,  except 
the  one  I  have  mentioned  at  Nushagak.  Obviously,  therefore  there 
would  be  very  little  interest — motive  of  interest  is  perhaps  the  best  way 
of  putting  it— to  go  trading  in  the  Behring  Sea;  but  the  point  is  not, 
with  very  great  deference,  whether  the  United  States  used  the  power — 
they  did  at  a  later  period  use  it  for  whaling  and  to  a  considerable 
extent  in  Behring  Sea  after  this;  the  question  of  the  President  was 
addressed  only  to  dealings  with  natives. 

889  The  President.— Yes,  under  Article  IV. 

Sir  Charles  Russell. — Yes :  there  was,  in  fact,  as  I  have 
said,  only  one  settlement,  and  there  would  be  comparatively  little  interest 
or  motive  to  attempt  such  trading  at  that  time;  but  as  regards  the  free 
navigation  of  Behring  Sea  for  the  purposes  of  whaling,  which  was  then 
considered  a  profitable  industry,  the  United  States  did  undoubtedly 
pursue  that  industry  in  the  Behring  Sea. 
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The  difficulty  tbat  my  learned  friends  have  to  meet  is  this.  Article 
III  specifies  the  northwest  coast  of  America  to  the  north  of  54°  40', 
which  is  the  southern  limit  of  Russian  possessions,  and  extends  with- 
out any  limitation  whatever  to  the  north;  and  when  Article  IV  is 
framed  it  refers  to  the  coast  mentioned  in  the  preceding  Article  with- 
out any  limitation.  Therefore  iu  the  later  article  (to  the  limit  and 
extent  of  the  northwest  coast  in  the  preceding  article)  it  obviously 
extends  to  the  whole  of  the  north-west  coast  right  up  to  the  Behriug 
Straits.  I  think  that  is  all  I  have  to  say  upon  the  subject  of  the 
Treaty:  except  to  read,  from  page  30,  Volume  I  of  the  Apj>endix  to 
the  British  Counter-Case,  a  passage  in  a  communication  made  by  Count 
Nesselrode  in  a  letter  dated  the  11th  of  April,  1824,  only  six  days  after 
the  date  of  the  Treaty.  It  is  a  considerable  communication,  and  1  may 
tell  the  Tribunal  that  this  was  written  apparently  with  the  object  of 
allaying  the  apprehensions  and  toning  down  the  objections  of  the  Com- 
mercial Company,  as  to  the  view  that  they  should  take  of  the  effect  of 
this  Treaty  of  1824  upon  their  interests.  The  revised  translation  is  in 
the  right  hand  column. 

In  Article  III — that  is  of  this  Treaty — the  United  States  recognize  the  sovereign 
power  of  Kns8ia  over  the  western  coast  of  America,  from  the  Polar  Seas  to  54°  4C  of 
north  latitude ;  while  we  on  our  part  promise  not  to  found  Settlements  below  this  par- 
allel,  as  a  matter  of  course  only  in  those  places,  and  without  extending  this  provision 
to  the  Colony  of  Ross,  far  distant  to  the  south. 

Then  at  the  bottom  of  the  page: 

In  Article  IV  we  allow  the  American  States,  though  for  no  longer  than  ten  years, 
to  trade  and  fish  in  places  within  our  dominions. 

There  it  is  stated  without  any  qualification  whatever ;  and  this  is  writ- 
ten, as  I  say,  six  days  after  the  Treaty ;  it  extends  without  any  qualifica- 
tion the  whole  way  up;  and  the  importance  of  Article  IV  is  that  it 
gives  a  temporary  advantage  to  the  United  States — that  is  to  say,  it 
gives  to  United  States  subjects  rights  of  access  to  interior  seas,  to  gulfs, 
to  harbours,  and  to  creeks,  all  of  which,  or  the  greater  part  of  which, 
would  be  in  strictly  territorial  waters;  and,  therefore,  to  which,  upon  the 
general  rule  of  international  law,  the  United  States  would  not  have 
any  right  of  access  at  nil. 

The  President. — Was  this  diplomatically  communicated  to  other 
Powers!  Did  it  come  from  the  United  States  Minister,  or  where  is  it 
taken  from  f 

Sir  Charles  Russell. — The  explanation  is  given  on  page  28.  It  is 
a  letter  from  Count  Nesselrode  to  Nicholas  Semeuovitch,  and  I 
890  gather  from  the  communication  that  this  gentleman  was  inter- 
ested in  the  Americau  Commercial  Company,  and  that  it  was 
written  with  a  view  of  allaying  the  apprehension  of,  or  justifying  the 
Treaty  to,  that  gentlemen:  that  is  the  object  of  it. 

The  President. — You  are  not  aware  how  the  British  Government 
came  into  possession  of  that  document. 

Sir  Charles  Russell. — Not  at  the  moment. 

The  President. — It  is  not  of  much  importance,  but  I  should  to 
know  if  it  had  any  international  value. 

Sir  Richard  Webster. — I  think  it  is  one  of  the  documents  which 
came  to  light  when  the  annexation  to  the  United  States  took  place. 
This  is  the  correct  translation  by  the  United  States  of  that  document. 

The  President. — The  purport  of  my  question  was,  whether  the 
United  States  were  officially  apprised  of  the  existence  of  this  document 
and  of  this  interpretation.    That  is  the  point  of  my  question. 
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Sir  Charles  Russell. — 1  am  not  able  to  say  that  they  had  it 
officially. 

The  President. — At  all  events  they  had  the  document  in  their 
hands. 

Sir  Charles  Kussell. — Yes,  they  had  the  document  in  their  hands. 

Senator  Morgan. — Those  documents  came  over  to  the  United  States, 
I  take  it,  to  be  deposited  among  the  archives  with  reference  to  the 
Alaskan  regions. 

Sir  Charles  Russell. — I  should  judge  the  case  to  be  this:  that 
when  the  cession  of  1867  was  effected  all  the  documents  that  related  to 
the  Alaskan  territory  were  handed  over  as  being  necessary  for  the 
archives;  and  I  should  say  that  that  was  the  probable  explanation. 

The  President. — Yes. 

Sir  Charles  Russell. — Now  let  me  make  one  other  comment  before 
I  pass  from  this  Treaty. 

The  Tribunal  will  observe  that  neither  in  the  Ukase,  nor  in  the 
Charter  under  the  Ukase,  is  any  special  reference  made  to  any  partic- 
ular kind  of  fishing  beyond  the  statement  as  to  whaling,  which  word  is 
used  in  Section  1  of  the  Ukase :  u pursuits  of  commerce,  whaling  and  fish- 
ery and  of  all  other  industry  in  all  islands",  and  so  forth.  There  is  no 
indication  therefore  of  any  special  kind  of  fishing. 

There  is  nothing  for  instance  about  sea-otters  or  far-seals,  nor  any 
other  kind  of  animal  or  any  special  kind  of  fish.  The  only  one  is  whal- 
ing, which  I  presume  was  a  matter  of  more  or  less  importance.  Aud 
therefore,  when  in  Article  1  of  the  Treaty  it  is  said  in  express  terms 
that  the  subjects  of  neither  Contracting  Party  shall  be  disturbed  or 
restrained  in  navigation  or  in  fishing  or  in  resorting  to  the  coast,  and 
so  on,  I  need  not  say  that  that  is  a  recognition  of  the  mutual  rights 
as  to  fishing,  without  any  limitation  of  any  kind  or  character  either  as 
to  the  mode  of  fishing  or  the  objects  to  which  that  fishing  is  addressed. 
It  is  absolute  and  unqualified. 

Now  one  other  word:  A  distinction  of  course  is  to  be  drawn  between 

different  parts  of  this  Treaty.    The  United  States  will  not  say, 

891      they  have  not  said,  they  cannot  correctly  say,  that  Article  1  gave 

them  a  right.    That  is  not  the  position  so  far  as  the  general  rights 

of  navigation  and  fishing  in  the  open  sea  are  concerned. 

The  Treaty  of  1824  did  not  confer  that  right  on  the  United  States. 
It  recognized  a  right.  The  position  of  the  United  States  in  the  lan- 
guage of  Mr.  Quincy  Adams  was  this: — We  can  admit  no  part  of  the 
claim  of  Russia,  and  therefore  the  true  position  is  this,  that  Article  1 
of  the  Treaty  of  1824,  just  as  in  the  Treaty  of  1825,  at  which  I  have  not 
yet  arrived,  does  not  confer  the  right,  but  is  merely  the  recognition  of 
the  right;  and  therefore  withdraws  all  the  pretensions  inconsistent 
with  that  right  which  were  advanced  in  the  Ukase  and  by  the  Charter. 

When  we  come  to  Article  IV,  the  case  is  different;  because  as  regards 
Article  IV  something  is  given  which  is  not  a  right,  apart  from  Tr<  aty, 
either  of  the  United  States  on  the  one  hand  or  of  Russia  on  the  other, 
because  it  gives  the  right  of  frequenting  the  interior  seas,  gulfs,  har- 
bours, and  creeks  on  the  coasts  mentioned,  all  those  pointing  to  terri- 
torial waters  which  neither  Russia  nor  America  could  frequent  in  the 
territories  of  the  other  as  of  right. 

Now,  I  leave  that  Treaty  altogether,  with  one  small  exception,  namely 
the  argument  which  my  learned  friend,  Mr.  Carter,  greatly  to  my  surprise, 
based  upon  the  conversation  between  Baron  de  Tuyll  and    The  Baron  d« 
Mr.  Adams  on  the  eve  of  the  signature  of  tbe  Treaty.    1  Tnyl1  incident, 
say  which  my  learned  friend  advanced  greatly  to  my  surprise;  I  sup- 
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pose  he  advanced  it  because  it  had  already  been  advanced  in  the  argu- 
ment of  Mr.  Blaine  in  one  of  his  letters;  but  my  surprise  at  my  learned 
friend  advancing  it  is  because,  when  looked  at,  it  is  the  strongest  con- 
firmation  of  the  construction  of  the  Treaty  of  1824  on  which  we  are 
insisting.  What  had  happened?  The  Trading  Company  was,  appar- 
ently, alarmed  that  there  might  be  some  restriction  of  those  rights,  as 
indeed  there  were.  The  Company  was  composed  of  influential  persons. 
It  had  construed  the  Treaty  in  the  sense  in  which  we  are  construing  it, 
and  they  wanted  to  see  whether,  before  it  was  actually  signed,  there 
might  not  be  something  which,  as  regards  the  effect  upon  them  and 
their  rights  under  the  Charter,  might  not  be  mitigated.  Accordingly, 
we  have  that  very  interesting  record  at  page  263  of  Volume  I  of  the 
Appendix  to  the  United  States  Case,  the  passage  in  question  beiug  at 
page  276.  This  is  the  long  letter  of  the  17th  of  December,  1890,  from 
Mr.  Blaine  to  Sir  Julian  Paunceforte. 

Baron  Tuyll,  the  Russian  Minister,  wrote  me  a  note  yesterday  requesting  an  imme- 
diate interview,  in  consequence  of  instructions  received  yesterday  from  his  Court. 
He  came,  And  after  intimating  that  he  was  under  some  embarrassment,  [very  nat- 
urally] in  executing  his  instructions,  said  that  the  Russian-American  Company, 
upon  learning  the  purport  of  the  Northwest  Coast  Convention  concluded  last  June 
by  Mr.  Middleton,  were  extremely  dissatisfied  (a  jeU  de  haute  oris),  and,  by  means  of 
their  influence,  had  prevailed  upon  his  Government  to  send  him  these  instructions 

upon  two  points.  One  was  that  he  should  deliver,  upon  the  exchange  of  the 
892      ratifications  of  the  Convention,  an  explanatory  note  purporting  that  the  Russian 

Government  did  not  understand  that  the  Convention  would  give  liberty  to  the 
citizens  of  the  United  States  to  trade  [where f]  on  the  coast  ot  Siberia  and  the 
Aleutian  Islands.  The  other  was  to  propose  a  modification  of  the  Convention  by 
which  our  vessels  should  be  prohibited  from  trading  on  the  northwest  coast  north  of 
latitude  67°. 

You  observe,  therefore,  that  he  was  to  explain  the  Russian  meaning 
as  to  the  liberty  of  the  citizens  of  the  United  States  to  trade  on  the 
coast  of  Siberia  and  the  Aleutian  Islands.    What  was  the  other  point  f 

To  propose  a  modification  of  the  Convention,  by  which  our  vessels  should  be  pro- 
hibited from  trading  on  the  northwest  coast  North  of  latitude  57°  [you  see,  a  modi- 
fication.] With  regard  to  the  former  of  these  points  he  left  with  me  a  minute  in 
writing. 

With  this  preliminary  statement,  Baron  Tuyl,  in  accordance  with  instructions  from 
his  Government,  submitted  to  Mr.  Adams  the  following  note : 

EXPLANATORY  NOT*  FROM  RUSSIA. 

Explanatory  note  to  be  presented  to  the  Government  of  the  United  States  at  the 
time  of  tbe  exchange  of  ratifications,  with  a  view  to  removing  with  more  certainty 
all  occasions  for  future  discussions ;  by  means  of  which  note  it  will  be  seen  that  the 
Aleutian  Islands,  the  coasts  of  Siberia,  and  the  Russian  Possessions  in  general  on  the 
Northwest  Coast  of  America  to  69°  3C  of  north  latitude  are  positively  excepted  from 
the  liberty  of  hunting,  fishing,  and  commerce  stipulated  in  favour  of  citizens  of  the 
United  States  for  ten  years. 

Therefore,  you  observe  that  Baron  de  Tuyll  and  his  friends,  the  Amer- 
ican Company  behind  him,  read  the  Treaty  as  we  have  been  contend- 
ing that  Treaty  can  only  be  read,  as  giving  the  liberty  of  visit  for  ten 
years  to  the  whole  of  the  northwest  coast;  and  this  is  his  argument. 
He  says: 

This  seems  to  be  only  a  natural  consequence  of  the  stipulations  agreed  upon,  for 
the  coasts  of  Siberia  are  washed  by  the  Sea  of  Okhotsk,  the  Sea  of  Kamschatka,  and 
the  Ioy  8ea,  and  not  by  the  South  Sea  mentioned  in  the  first  article  of  the  Convention 
of  April  5-17  ( 1824).  The  Aleutian  Islands  are  also  washed  by  the  Sea  of  Kamschatka, 
or  Northern  Ocean. 

It  is  not  the  intention  of  Rueeia  to  impede  the  free  navigation  of  the  Pacific  Ocean.  She> 
would  be  satisfied  with  causing  to  be  recognized!  as  well  understood  and  placed 
beyond  all  manner  of  doubt — 


ORAL  ARGUMENT  OF  BIR  CHARLES  RU88ELL,  Q.  C.  M.  P.      145 

My  learned  friend  did  not  read  this;  probably  he  accidentally  over- 
looked it — 

the  principle  that  beyond  50°  30*  no  foreign  Yeetel  ean  approach  her  coasts  and  her 
islands,  nor  fish  nor  hunt  within  the  distance  of  two  marine  leagues. 

My  learned  friend  did  not  read  that  passage. 

Mr.  Carter.— I  think  I  did. 

Sir  Charles  Kussell. — No,  I  think  not;  indeed,  I  am  sure  not, 
because  I  noted  it  at  the  time.    The  assertion  amounts  to  this: 

The  interpretation  we  put  upon  it  is  the  interpretation  the  Commer- 
cial Company  have  been  putting  upon  it.  and  we  propose  this  alteration ; 
not  to  insist  on  the  100  miles,  but  we  snail  be  content  with  two  marine 
leagues,  that  is  to  say,  keep  outside  the  territorial  waters,  only  let  us 
extend  the  territorial  waters  not  to  one  but  to  two  marine  leagues. 
893  Senator  Morgan.— That  is  the  first  time  I  think  I  have  heard 
in  any  paper  of  the  distinction  drawn  between  fishing  and  hunt- 
ing, that  is,  two  marine  leagues  from  land;  what  could  they  hunt  two 
marine  leagues  from  landf 

Sir  Charles  Russell. — I  suppose,  though  I  do  not  defend  the  accu- 
racy of  the  language  of  Baron  Tuyl — I  suppose  that  you  might  say,  not 
improperly,  that  you  hunted  a  whale,  that  you  hunted  a  sea-otter,  or 
that  you  hunted  a  fur-seal. 

Senator  Morgan. — I  mean,  you  would  not  say  that  you  hunted  for 
halibut  or  codfish. 

Sir  Charles  Kussell. — No;  I  should  say  you  fish  for  them,  but 
you,  sir,  are  quite  as  good  a  judge  of  language  in  that  respect  as  I  or 
anybody  else. 

Senator  Morgan. — I  mean,  it  is  a  point  on  the  construction  of  the 
Treaty,  that  there  was  a  distinction  made  between  hunting  and  fishing, 
and  that  the  right  reserved  by  Russia,  or  rather,  the  United  States,  of 
whaling  and  other  fisheries  did  not  include  perhaps  the  right  to  hunt 
seals,  or  to  hunt  sea-otters. 

Sir  Charles  Russell. — My  respectful  answer  to  that  would  be,  Sir, 
Where  is  there  a  trace  of  such  a  reservation  f 

Senator  Morgan. — I  mean,  if  there  is  such  a  thing. 

Sir  Charles  Russell. — There  is  nothing.  Let  me  call  the  attention 
of  the  learned  Arbitrator  to  the  fact  that  in  the  Ukase  or  iu  the  Charter 
under  the  Ukase,  which  refers  to  any  special  kind  of  fishing  or  of  hunt- 
ing, the  expression  is :  "  The  pursuits  of  commerce,  whaling,  and  fishery, 
and  of  all  other  iudustry",  and  so  on, — that  is  what  is  asserted.  I 
would  submit  this  point  to  the  learned  Senator:  if  the  Company  were 
to  get  the  right  of  hunting  fur-seals  exclusively  within  100  miles  of  the 
coast,  it  was  to  get  it  under  this  Ukase,  or  under  the  Charter,  or  not 
at  all.  Under  the  Charter  it  enjoys  the  privilege  of  hunting  and  fish- 
ing to  the  exclusion  of  all  other  Russian  or  foreign  subjects  throughout 
the  territories  long  since  in  the  possession  of  Russia. 

Senator  Morgan. — Will  you  allow  me  for  one  moment!  They  have 
the  privilege  of  hunting  and  fishing  mentioned;  but  the  question  is 
whether  they  gave  up  in  the  Treaty  of  1824  and  of  1825  the  right  of 
hunting  and  fishing,  or  only  the  fishing! 

Sir  Charles  Russell. — With  great  deference,  I  think  the  fallacy, 
if  I  may  say  so,  is  that  the  word  is  primarily  applied  to  the  hunting  of 
animals  of  land,  and  the  Company,  under  this  Charter,  had  great  privi- 
leges, admittedly  within  the  power  of  the  Russian  Emperor  to  grant,  of 
hunting  on  that  land  and  over  large  tracts  of  land.  That  is  not  touched, 
and  the  Treaty  is  silent  upon  any  question  of  grant  of  Russiau  terri* 
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tory,  because  nobody  can  affect  or  control  or  limit  the  disposition  of  the 

Russian  Government,  or  Legislature  if  there  be  one,  as  regards  all 

within  the  territorial  sovereignty;  but,  when  you  come  to  the  question 

of  the  sea,  the  Treaty  says  the  subject*  of  both  Powers  shall  have 

894  unrestricted  rights  of  fishing  in  the  South  Sea,  without  any 
restriction  or  limitation,  and,  though  I  listen  with  the  greatest 

deference  to  any  suggestion  coming  from  the  Arbitrators,  I  tail  to  see 
what  the  difficulty  is  that  really  presses  on  the  learned  Senator's  mind. 
We  never  contended  that  that  Treaty  gave  the  right  of  fishing  in  the 
open  sea;  we  never  contended  that  it  conferred  a  right,  but  merely,  by 
the  recognition  of  the  right,  withdrew  an  unjust  pretension  which  would 
have  limited  the  right  of  the  public  to  fish  in  the  Sea. 

It  is  clear  that  Baron  Tuyll's  objection  went  ouly  to  the  extent  of  a 
limitation  of  the  right  of  hunting  and  fishing  within  the  distance  of  two 
marine  leagues;  and  the  use  of  the  word  "  hunting"  in  that  connexion 
clearly  shows  that  he,  at  all  events,  was  using  "  hunting  n  in  a  sense 
applicable  to  the  sea,  because  "  within  two  marine  leagues  of  the  shore  " 
could  of  course,  ouly  be  upon  the  sea;  and  all  he  was  saying  was: 
"  You  must  not  come  and  hunt  or  fish" — whatever  the  right  phrase 
maybe — "within  two  marine  leagues".  But  that  was  not  quite  all. 
Mr.  Adams,  as  one  would  expect  from  a  statesman  of  his  known  ability, 
said  "  You  need  not  be  uneasy" — (and  1  think  that  answers  the  ques- 
tion which  the  learned  President  was  good  enough  to  put  a  minute  or 
two  ago) — u  If  you  talk  of  these  northern  regions,  you  will  be  drawing 
the  attention  of  our  people  to  it.  There  is  no  great  interest  for  them  to 
go  at  present — it  is  not  worth  while  making  a  point  of  it."  But  he  says : 
"The  Senate  will  agree  to  this  Treaty.  We  have  no  power  to  depart 
firom  the  Treaty.  The  Treaty  must  speak  according  to  its  natural  effect, 
and  therefore,  to  put  it  plainly  and  tersely,  you  must  take  it  or  leave  it". 

The  Russian  Government  was  anxious  to  take  it,  because  they  were 
then  securing  for  the  first  time  a  recognition  on  the  part  of  Great  Britain 
and  the  United  States  of  a  distinct  territorial  sovereignty  over  a  pre- 
viously disputed  territory,  and  therefore  the  Treaty  passed,  and  is  to  be 
interpreted  according  to  its  meaning  and  the  natural  import  of  the 
words  which  are  used  in  the  Treaty  itself. 

I  say  therefore  that  so  far  from  that  Baron  de  Tuyl  incident  furnishing 
an  argument  agaiust  our  contention,  it  is  a  circumstance  most  strongly 
significant  of  the  fact  that  the  American  Company  were  taking  the  very 
view  of  the  construction  of  the  Treaty  of  1824  which  is  the  construction 
which  we  are  now  saying  is  the  clear  and  indubitable  one. 

The  British  Treaty  of  1825. 

I  pass  now  to  the  Treaty  of  1825,  and  with  regard  to  that  Treaty  I 
must  begin  by  observing  that  if  I  have  made  my  ground  good  as  regards 
the  Treaty  of  1824,  I  stand  in  a  position  certainly  as  strong,  probably 
stronger,  when  I  come  to  consider  the  Treaty  of  1825 ;  because  from  begin- 
ning to  end  of  the  correspondence  it  will  be  found  that  that  part  of  the 
assertion  of  Russia  to  which  Great  Britain  most  strongly  objected 

895  was  the  right  of  affecting  and  controlling  free  navigation  and  free 
rights  in  the  open  sea;  and  as  will  appear  in  the  correspondence  to 

which  I  will  now  call  attention,  the  Government  of  Great  Britain  was 
not  concerned  about  pressing  the  question  of  delimitation  of  territory 
upon  the  coast  nearly  so  much  as  in  pressing  a  settlement  of  the  preten- 
sions as  regards  maritime  jurisdiction. 

I  ought  indeed  to  have  said  in  connection  with  the  other  subject, 
particularly  the  meaning  of  the  north-west  coast,  that  the  position  of 
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America  in  this  regard  was  a  little  singular.  The  boundaries,  as  I  said, 
between  Russian  territory  on  the  coast  and  British  territory,  ana 
United  States  territory,  were  to  a  large  extent  undefined.  It  was 
pretty  clear — I  do  not  think  the  United  States  ever  suggested  the  con- 
trary— that  to  some  extent,  at  least,  there  would  come  in  as  a  wedge 
between  Russian  territory  on  the  north  and  United  States  territory  on 
the  south,  some  portion  of  British  territory  on  the  coast.  The  exact 
point  was  not  defined  or  limited. 

As  I  have  said,  the  limit  of  the  Russian  claim  to  the  south  had  been 
vari  usly  advanced  by  Russia.  In  the  Ukase  of  1799,  they  had  only 
claimed  to  go  down  to  55°.  In  the  Ukase  of  1821,  they  had  claimed  to 
go  down  to  51°.  The  Arbitrators  will  recollect  that.  On  the  other 
hand,  the  exact  point  north  to  which  the  United  States  were  prepared 
to  press  its  just  claims  to  territory  had  been  left  more  or  less  undefined, 
and  it  was  a  matter  of  only  indirect  interest  to  the  United  States  of 
what  was  to  be  the  southern  boundary  of  the  Russian  possessions. 
The  more  they  could  squeeze  the  Russian  assertions  of  sovereignty  on 
the  coast  further  north,  the  greater  chance  it  would  give  them  of 
squeezing  British  territory  further  north,  and  so  extend  their  own  claims. 
It  was  only  in  that  sense  a  matter  of  comparative  importance  to  the 
United  States  what  should  be  the  southern  boundary  of  the  Russian 
possessions. 

Now  the  correspondence,  so  far  as  Great  Britain  is  concerned,  is  most 
conveniently  set  out  in  the  2nd  volume  of  the  Appendix  to  the  British 
Case,  and  it  is  all  collected  there  as  far  as  I  desire  to  use  it.  It  begins 
with  a  letter  from  Baron  Nicolay  to  the  Marquess  of  Londonderry. 
This  is  a  long  letter  and  I  do  not  think  it  is  necessary  I  should  trouble 
you  by  reading  it  in  full.    The  fourth  sentence  begins: 

Le  nouveau  reglement  n'interdfi;  point  anz  batimens  strangers  Ta  navigation  dans 
lee  mers  qui  baignent  les  possessions  Kusses  sar  les  odtes  nord-oaest  de 1'Amerique 
et  nord-ett  de  l'Asie. 

I  merely  read  that  to  shew  the  extent  to  which  it  extends.  Then  it 
goes  on : 

D'un  autre  cote*,  en  oonsid£rant  les  possessions  Rnsses  qni  s'e*tendent,  tant  sur  la 
cote  nord-oaest  de  l'Amerique  depnis  le  dltroit  de  Behrlng  jasqu'au  51°  de  latitude 
septan  trionale 

It  then  proceeds  to  give  the  boundaries  very  much  as  in  the  corre- 
spondence of  M.  de  Poletica  with  the  United  States  which  I  have 
896      already  read,    fle  then  goes  on  to  claim  that  it  would  entitle 
Russia  to  treat  the  sea  as  a  closed  sea  and  then  he  finally  says. 

H  s'est  borne',  an  eontraiie.  oomme  on  a  lien  de  e'en  eonvainere  par  le  r*glement 
nouvellement  pnbli6,  a  dlfenare  a  tout  batiment  stranger,  non  seulement  d'aborder 
dans  les  e'tabiissenients  de  la  Camnagnie  Ame'ricaine,  comine  dans  la  presqu'lle  da 
Kamtchatka  et  ies  odtes  de  la  mer  d'Okhotsk,  mats  aussi  de  naviguer  le  long  de  oes 
possessions  et  en  ge'ne'ral  d'en  approoher  a  line  distance  de  100  milles  d'ltalie. 

On  the  top  of  the  next  page  occurs  another  sentence  which  shews  his 
apprehension  of  the  meaning  of  the  Pacific  Ocean. 

Car,  a'il  est  dCmontre*  qne  le  Goavernement  Imperial  eut  en  a  la  rignenr  la  faculty 
de  former  entierement  max  Itraogers  eette  partie  de  l'Oeean  Paciflqne  qni  bordent 
nos  possession  en  Am4riqne  et  en  Agio 

unmistakeably  referring  to  Behring  Sea  as  part  of  the  Pacific  Ocean. 
Now  the  Government  of  the  King  immediately  took  advice  upon  the 
matter,  and  Mr.  Christopher  Robinson,  the  then  King's  Advocate,  was 
asked  to  express  his  opinion: 

In  obedience  to  your  Lordship's  directions  I  have  the  honour  to  report  that  it 
appears  to  be  the  object  of  this  communication  to  obtain  indirectly  from  his  Maj« 
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esty's  Government  an  acknowledgment  of  territorial  rights  which  are  assumed  by 
Russia  over  a  portion  of  sea  that  may  become  of  great  importance  with  reference  to 
the  trade  of  that  part  of  the  world,  and  the  discoveries  which  are  now  directed  to 
that  quarter. 

It  is  important  to  observe  that  he,  a  lawyer,  at  once  sees  that  the 
assertion  of  the  claim  to  exclude  others  from  a  definite  area  of  the  sea 
from  the  coasts,  is  an  assertion  of  territorial  sovereignty,  and  accord- 
ingly he,  at  once,  so  describes  it.  You  will  see  he  says  on  page  2  of 
the  volume  II  of  the  Appendix  to  the  Gase  of  the  British  Government: 

The  communication  indirectly  asserts  an  exclusive  right  in  the  sovereignty 
"d'une  mer  ferinee  sur  l'espace  de  mer,  dont  les  possessions''  (from  Behring's  Straits 
to  51°  north,  on  the  west  coast  of  America,  and  45°  north  on  the  coast  of  Asia) 
"forment  les  limites",  and  it  proceeds  to  announce  as  a  qualified  exercise  of  that 
right  the  exclnsiou  of  all  foreign  ships,  under  pain  of  confiscation,  from  approaching 
within  100  miles  of  those  coasts. 

The  extent  of  territory  so  assumed  is  much  greater  than  is  ordinarily  recognized 
by  the  principles  of  the  law  of  nations. 

and  so  on. 

Now  the  letter  from  Connt  Nesselrode  to  Count  Lieven,  on  the  next 
page,  is  practically  the  same.  I  think  in  every  important  respect  it  is 
the  same  as  Baron  de  Nicolay's  letter  which  1  have  already  read,  and 
therefore  1  forbear  to  trouble  the  Tribunal  with  it  Sir  Charles  Bagot 
was,  at  this  time,  the  British  Minister  at  St.  Petersburgh,  and  he 
writes  a  letter  on  the  17th  of  November,  beginning  on  the  bottom  of 
page  4,  referring  to  his  dispatch  in  which  he  transmitted  the  heads  of 
the  Ukase.  I  will  not  trouble  the  Tribunal  with  reading  the  whole  of 
the  letter,  but  the  last  passage  but  one  is  important: 

When  I  found  that  the  Ukase  had  been  already  communicated  to  your  Lordship 
I  abstained  from  entering  with  Connt  Nesseirode  into  any  further  discussion 

897  of  it,  or  inquiring  of  him,  upon  what  grounds  the  51st  degree  of  north  lati- 
tude (which,  after  the  last  Treaty  between  Spain  and  the  United  States, 

reduces  the  possessions  of  Great  Britain  to  two  degrees  of  latitude)  had  been  now 

declared, — 

that  is  to  say,  Great  Britain  was  being  squeezed  between  those  two 
claims. 

I  believe  for  the  first  time,  to  be  the  boundary  of  the  Russian  dominion  npon 
those  coasts,  but  I  have  adverted  to  the  novel  principle  involved  in  that  Regulation 
of  the  Decree  which  dooms  to  confiscation  all  foreign  vessels  which  may  approach 
within  100  Italian  miles  of  the  Russian  coasts,  and  I  find  that  this  extraordinary  pre- 
tension has  been  adopted  from,  and  is  supposed  to  be  justified  by  the  XlUh  Article 
of  the  Treaty  of  Utrecht. 

Now  I  pass  over  a  good  many  pages  of  the  correspondence  and  come 
to  page  12,  where  there  is  an  important  letter,  from  Lord  Stowell,  which 
my  friend  Mr.  Carter  read;  and  you  will  see  that  Lord  Stowell  regarded, 
as  every  lawyer  must  regard,  the  assertion  of  exclusive  control  over  an 
area  as  an  assertion  of  exclusive  dominion,  territorial  dominion,  over 
that  area. 

Now  Lord  Stowell  begins  by  saying: 

I  have  perused  these  papers  and  it  appears  to  me  to  be  unsafe  to  proceed  to  any 
controversial  discussion  of  the  proposed  Regulations  till  it  is  shown  that  they  issue 
from  a  competent  authority  founded  upon  an  acknowledged  title  of  territorial  and 
exclusive  possession  of  the  portions  of  the  globe  to  which  they  relate. 

and  so  on.    Then  he  proceeds  in  the  2nd  paragraph  to  say: 

The  territories  claimed  are  of  different  species — islands — portions  of  the  conti- 
nent— and  large  portions  of  the  sea  adjoining. 
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He  was  a  lawyer  of  great  learning,  ability  and  authority;  and  he 
treats  it  as  a  claim  of  territorial  dominion.    Then  he  proceeds: 

I  know  too  little  of  the  history  of  their  connection  with  either  islands  or  conti- 
nents to  say  with  confidence  that  snch  a  possession  has  in  this  case  been  acquired. — 

and  so  forth. 

He  then  proceeds  to  discuss  the  question,  which  has  merely  an  aca- 
demic interest  at  the  present  stage  of  the  controversy,  as  to  how  far 
the  mere  right  of  discovery  without  actual  possession  would  give  the 
right  to  territory,  with  which  we  need  not  now  trouble;  and  he  finally 
winds  up  by  saying: 

I  content  myself  with  observing  npon  the  Regulations  themselves  that  they  are 
carried  to  an  extent  that  appears  very  unmeasured  and  insupportable. 

Then  on  page  13  there  is  a  communication  to  the  Board  of  Trade, 
from  which  I  read  a  short  extract,  in  order  to  point  out  that  it  refers  to 
the  fact  of  there  being  some  trade  with  Great  Britain  in  the  Behring 
Sea. 

Two  British  ships  nearly  about  the  same  time  that  the  above  ship  sailed  for  the 
coast  of  Japan  sailed  for  the  whale  fishery  on  the  northwest  coast  of  America,  we 
believe  into  Behring  Straits. 

We  have  no  doubt  if  we  are  protected  in  a  fair  trade  (not  with  China)  and  fishery 
in  the  North  Pacific  Ocean,  that  British  enterprise  will  find  some  islands  in  that 
great  ocean  which  may  have  been  overlooked  by  the  Russians  and  Americans, 

and  so  forth. 

Then  at  page  14  there  is  an  important  letter  from  Lord  Lon- 
898      donderry  who  was  then  Foreign  Secretary  of  Great  Britain.    It 
is  dated  the  18th  January  1822.    This  letter  refers  to  the  north 
western  coast  of  America.    The  second  paragraph  begins  thus: 

This  document,  containing  Regulations  of  great  extent  and  importance,  both  in 
Its  territorial  and  maritime  bearings,  bas  beeu  considered  with  the  utmost  attention, 
and  with  those  favourable' sentiments  which  His  Majesty's  Government  always  bear 
towards  the  acts  of  a  State  which  His  Majesty  has  the  satisfaction  to  feel  himself 
connected,  by  the  most  intimate  ties  of  friendship  and  alliance;  and  having  been 
referred  for  the  report  of  those  high  legal  authorities,  whose  duty  it  is  to  advise  His 
Majesty  on  such  matters. 

The  undersigned  is  directed,  till  such  friendly  explanations  can  take  place  between 
the  two  Governments  as  may  obviate  misunderstanding  upon  so  delicate  and  impor- 
tant a  point,  to  make  such  provisional  protest  against  the  enactments  of  the  said 
Ukase  as  may  fully  serve  to  save  the  rights  of  His  Majesty's  Crown,  and  may  pro- 
tect the  persons  and  properties  of  His  Majesty's  subjects  from  molestation  in  the 
exercise  of  their  lawful  callings  in  that  quarter  of  the  globe. 

The  undersigned  is  commanded  to  acquaint  Count  l,ieven  that  it  being  the  King's 
constant  desire  to  respect,  and  cause  to  be  respected  by  his  subjects  in  the  fullest 
manner,  the  Emperor  of  Russia's  just  rights,  His  Majesty  will  be  ready  to  enter  into 
amicable  explanations  upon  the  interests  affected  by  this  instrument,  in  such  man- 
ner as  may  be  most  acceptable  to  His  Imperial  Majesty. 

In  the  meantime,  npon  the  snbjrot  of  this  Ukase  generally,  and  especially  upon 
the  two  main  principles  of  claim  laid  down  therein,  viz,  an  exclusive  sovereignty 
alleged  to  belong  to  Russia  over  the  territories  therein  described,  as  also  the  exclu- 
sive right  of  navigating  and  trading  within  the  maritime  limits  therein  set  forth,  his 
Britannic  Majesty  must  be  understood  as  hereby  reserviug  all  bis  rights,  not  being 
prepared  to  admit  that  the  intercourse  which  is  allowed  on  the  face  of  this  instru- 
ment to  have  hitherto  subsisted  on  those  coasts,  and  in  those  seas,  can  be  deemed  to 
be  illicit,  or  that  the  ships  of  friendly  Powers,  even  supposing  an  unqualified  sover- 
eignty was  proved  to  appertain  to  the  Imperial  Crown  in  these  vast  and  very  imper- 
fectly occupied  territories,  could,  by  the  acknowledged  law  of  nations,  be  excluded 
from  navigating  within  the  distance  of  100  Italian  miles  as  therein  laid  down  from 
the  coast,  the  exclusive  dominion  of  which  is  assumed  (but,  as  His  Majesty's  Govern- 
ment conceive,  in  error)  to  belong  to  His  Imperial  Majesty  tfee  Emperor  of  All  the 
Russias. 

I  have  already  pointed  out  the  position  which  Mr.  Quincy  Adams 
took  up:  that  the  United  States  can  admit  no  part  of  this  claim.    I 
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row  call  attention  to  the  position  which  Lord  Londonderry,  represent- 
ing Great  Britain,  took  up;  and  I  say,  as  I  said  in  reference  to  the 
other  assertion  of  the  United  States,  that  Great  Britain  never  departed 
from  that  position. 

Now  on  the  next  page,  page  15,  is  a  communication  dated  19th  Feb- 
ruary, 1622,  from  Mr.  Stratford  Canning  who  was  then  in  Washington. 
Befeiring  to  an  interview  with  Mr.  Adams,  he  says: 

Mr.  Adams  gave  me  to  understand  that  it  was  not  the  intention  of  the  American 
Cabinet  to  admit  the  claim  thas  notified  on  the  part  of  Russia.  His  objection 
appears  to  lie  more  particularly  against  the  exclusion  of  foreign  vessels  to  so  great  a 
distance  from  the  shore. 

I  have  to  point  out  that  so  for  the  southern  boundary  of  Russian 
possessions  is  concerned,  it  bad  only  the  indirect  interest  for  the  United 

States  that  I  have  mentioned. 
899         Then  the  attention  of  the  Foreign  Office  is  farther  drawn  to 
the  matter  by  the  Hudson's  Bay  Company,  on  page  15.    I  need 
not  read  that. 

On  page  17  is  an  important  memorandum  by  the  Duke  of  Wellington, 
in  these  terms: 

In  the  course  of  a  conversation  which  I  had  yesterday  with  Connt  Lieven,  he 
informed  me  that  he  had  been  directed  to  give  verbal  explanations  of  the  Ukase 
respecting — 

I  ask  the  attention  of  the  Tribunal  to  the  language  used — 

the  north-west  coast  of  America. 

Where  is  there  any  limitation  to  be  found  that  the  withdrawal  of  the 
Ukase  was  confined  to  the  Ocean  south  of  the  Aleutians? 

These  explanations  went,  he  said,  to  this,  that  the  Emperor  did  not  propose  to 
carry  iuto  execution  the  Ukase  in  its  extended  sense.  That  His  Imperial  Majesty's 
ships  had  been  directed  to  cruise  at  the  shortest  possible  distance  from  the  shore 
in  order  to  supply  the  natives  with  arms  and  ammunition,  and  in  order  to  warn  all 
vessels  that  that  was  His  Imperial  Majesty's  dominion;  and  that  His  Imperial 
Majesty  had  besides  given  directions  to  his  Minister  in  the  United  States  to  agree 
upon  a  Treaty  of  Limits  with  the  United  States. 

You  see,  Mr.  President,  this  is  very  like  the  echo  of  the  communica- 
tion which  Mr.  Middleton  records,  not  with  Count  Lieven,  but  with 
another  Russian  Minister,  when  he  is  informed  that  Russia  cannot 
withdraw  what  has  been  done  in  the  way  of  giving  orders,  but  that  he 
may  rest  assured  that  those  orders  will  not  be  acted  upon,  and  that  the 
orders  sent  out  will  be  only  to  exercise  control  within  the  limits  recog- 
nized by  international  law. 

The  Duke  of  Wellington  proceeds  to  say: 

It  appears  here  that  this  explanation  when  given  will  be  very  little  satisfactory; 
and  that  at  best  it  is  only  a  verbal  explanation  of  a  written  and  published  Ukase, 
the  terms  of  which,  however  contrary  to  the  law  of  Nations  and  protested  against 
by  us,  must  be  the  rule  for  our  merchants  and  traders  till  we  can  obtain  some  docu- 
ment in  writing  which  will  alter  H.  This  is  the  sense  in  which  I  propose  to  act  at 
Vienna  npon  this  part  of  the  instructions,  and  it  is  desirable  that  I  should  be 
informed  whether  we  have  any  claim  to  territory  on  the  north-west  coast  of  America, 
and  what  are  the  opinions  and  reasonings  of  the  civilians)  npon  the  question  of 
dominion  on  the  $ea. 

This  letter  is  clear  and  businesslike  as  one  would  have  expected  from 
the  Duke  of  Wellington;  and  I  need  not  remind  the  Tribunal  that  at 
this  time,  although  the  marine  league  limit  had  been  pretty  generally 
recognized,  it  certainly  had  not  been  so  universally  fixed  and  recognized 
as  in  later  years. 
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Then  lie  goes  on : 

The 'Russian  Ministers  will  very  probaMy  assimilate  their  claim  of  dominion  as 
thus  verbally  explained  to  the  claim  which  we  are  supposed  to  have  of  dominion  in 
the  Narrow  Seas,  which  it  was  attempted  to  bring  into  discission  at  the  Congress  at 
Vienna  in  1815.  We  avoided  the  discussion,  and  explained  the  practice  of  giving 
and  receiving  salutes  prevailing  in  the  British  Navy  in  a  manner  satisfactory  to  all 
parties.    But  we  never  relinquished  the  claim  of  the  dominion. 

On  the  other  hand,  we  have  not  recently  claimed  the  dominion  in  a  proclamation, 
and  warned  others  not  to  approach  it. 

900  I  npw  pass  on  to  the  letter  from  Mr.  George  Canning  to  the 
Duke  of  Wellington,  which  will  be  found  at  page  21.    He  says: 

Tonr  Grace  is  already  in  possession  of  all  that  has  passed  both  here  and  at  St. 
Petersbnrgh  on  the  subject  of  the  issue  in  September  oi  last  year,  by  the  Emperor  of 
Russia,  ot  an  Ukase  indirectly  assertitig  an  exclusive  right  of  sovereignty  from 
Behriug's  Straits  to  the  51st  degree  of  north  latitude  on  the  west  coast  of  America, 
and  to  the  45th  degree  North  on  the  opposite  coast  of  Asia,  and  (as  a  qualified  exer- 
cise of  that  right)  prohibiting  all  foreign  ships,  under  pain  of  confiscation,  from 
approaching  within  100  Italian  Miles  of  those  coasts. 

He  then  alludes  to  the  opinions  of  Lord  Stowell,  and  of  the  Advocate 
General,  and  refers  to  the  question  of  title  founded  on  mere  discovery 
and  the  point  whether  possession  was  necessary.  I  need  not  trouble 
you  with  that.    Then  follow  some  sentences  which  are  important. 

With  respect  to  the  other  points  in  the  Ukaae  which  have  the  effect  of  extending 
the  territorial  rights  of  Russia  over  the  adjacent  seas  to  the  unprecedented  distance 
of  1(0  miles  from  the  line  of  coast,  and  of  closing  a  hitherto  unobstructed  passage, 
at  the  present  moment  the  object  of  important  discoveries  for  the  promotion  of  gen- 
eral commerce  and  navigation,  these  pretensions  are  considered  by  the  best  legal 
authorities  as  positive  innovations  on  the  right  of  navigation.  Ah  such,  they  can 
receive  no  explanation  from  further  discussion,  nor  can  by  possibility  be  justified. 
Common  usage,  which  has  obtained  the  force  of  law,  has  indeed  assigned  to  coasts 
and  shores  an  accessorial  boundary  to  a  short  limited  distance  for  purposes  of 
protection  and  general  convenience,  in  no  manner  interfering  with  the  rights  of 
others,  and  not  obstructing  the  freedom  of  general  commerce  and  navigation. 

But  this  important  qualification  the  extent  of  the  present  claim  entirely  excludes, 
and  when  such  a  prohibition  is,  as  in  the  present  case,  applied  to  a  loug  line  of  coasta, 
and  also  to  intermediate  islands  in  remote  seas  where  navigation  is  beset  with  innu- 
merable and  unforeseen  difficulties,  and  where  the  principal  employment  of  the 
fisheries  must  be  pursued  under  circumstances  which  are  incompatible  with  the 
prescribed  courses,  all  particular  considerations  concur,  in  an  especial  manner,  with 
the  general  principle,  in  repelling  such  a  pretension  as  an  encroachment  on  the 
freedom  of  navigation,  and  the  unalienable  rights  of  all  nations. 

I  have  indeed  the  satisfaction  to  believe,  from  a  conference  which  I  have  had  with 
Count  Lieven  on  this  matter, — that  upon  these  two  points, — the  attempt  to  shut  up 
the  passage  altogether,  and  the  claim  of  exclusive  dominion  to  so  enormous  a  dis- 
tance from  the  Coast, — the  Russian  Government  are  prepared  entirely  to  waive  their 
pretensions.  The  only  effort  that  has  been  made  to  justify  the  latter  claim  was  by 
reference  to  an  Article  in  the  Treaty  of  Utrecht,  which  assigns  30  leagues  from  the 
Coast  as  the  distance  of  prohibition.  Bnt  to  this  argument  it  is  sufficient  to  answer 
that  the  assumption  of  such  a  space  was,  in  the  instance  quoted,  by  stipulation  in  a 
Treaty,  and  one  to  which,  therefore,  the  party  to  be  affected  by  it  had  (whether 
wisely  or  not)  given  its  deliberate  consent.  No  inference  could  be  drawn  from  that 
transaction  in  Favour  of  a  claim  by  authority  against  all  the  world. 

I  have  little  doubt,  therefore,  but  that  the  public  notification  of  the  claim  to  con- 
sider the  portions  of  the  ocean  inoluded  between  the  adjoining  coast  of  America  and 
the  Russian  empire  as  a  mare  clausum,  and  to  extend  the  exclusive  territorial  juris- 
diction of  Russia  to  100  Italian  miles  from  the  coast,  will  be  publicly  recalled,  and 
I  have  the  King's  commands  to  instruct  your  Grace  further  to  require  of  the  Russian 
Minister  (on  the  ground  of  the  facta  and  reasonings  furnished  in  their  despatch  and 
its  in  closures)  that  such  a  portion  of  territory  alone  shall  be  defined  as  belonging 
to  Russia  as  shall  not  interfere  with  the  rights  and  actual  possessions  of  His  Majesty's 
subjects  in  North  America. 

That  is  a  statement  which  is  I  think  accurate  in  point  of  law,  and 
you  will  see  that  while  it  is  emphatic  and  distinct  in  its  opposi- 

901  tion  to  the  claim  of  exclusive  dominion  100  miles  from  the  coast, 


152       ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C  M.  P. 

it  professes  the  willingness  of  the  Government  to  enter  into  negotia- 
tions for  tbe  delimitation  of  the  disputed  territory. 

On  page  24  is  a  Confidential  Memoir,  which  I  need  not  read;  1  may 
say  that  it  re  states  the  case  in  defence  of  the  Ukase;  claims  that  they 
might  have  treated  the  Northern  part  of  the  Pacific  as  a  shut  sea,  and 
so  forth ;  but  that  there  are  overtures  for  the  settlement  of  the  subject, 
aud  that  the  Russian  Government  does  not  desire  to  press  the  matter 
to  the  full  extent. 

The  Duke  of  Wellington,  having  received  that  letter  which  I  have 
read  from  Mr.  Canning,  writes  to  Count  Lieven  in  these  terms.  I  am 
reading  from  page  25: 

We  object  to  the  ukase  on  the  grounds: 

1.  That  his  imperial  Majesty  assumes  thereby  an  exclusive  sovereignty  in  North 
America  of  which  we  are  not  prepared  to  acknowledge  the  existence  or  the  extent. 
Upon  this  point,  however  the  Memorandum  of  Count  Nesselrode  does  afford  the 
means  of  negotiation,  and  my  Government  will  be  ready  to  discuss  it  either  in  Lon- 
don or  St.  Petersburgh  whenever  the  state  of  the  discussions  on  the  other  question 
arising -out  of  the  ukase  will  allow  of  the  discussion. 

The  second  ground  on  which  we  object  to  the  Ukase  is  that  His  Imperial  Majesty 
thereby  excludes  from  a  certain  considerable  extent  of  the  open  sea  vessels  of  other 
nations*. 

We  contend  that  the  assumption  of  this  power  is  contrary  to  the  law  of  nations, 
and  we  cannot  found  a  negociation  upon  a  paper, 

That  is  the  Confidential  Memoir  which  I  have  just  referred  to. — 

in  which  it  is  again  broadly  asserted.  We  contend  that  no  Power  whatever  can 
exclude  another  from  the  use  of  the  open  Bea.  A  Power  can  exclude  itself  from  the 
navigation  of  a  certain  coast,  sea,  etc.,  by  its  own  act  or  engagement,  but  it  cannot , 
by  right  be  excluded  by  another.  This  we  consider  as  the  law  of  nations,  and  we 
cannot  negociate  upon  a  paper  in  which  a  right  is  asserted  inconsistent  with  this 
principle. 

Nothing  could  be  stronger  than  that.  Then  follows  an  incident  in 
the  process  which  I  took  the  liberty  of  describing  a  little  time  ago — the 
process  of  climbing  down;  aud  I  call  attention  expressly  to  the  note 
from  the  Duke  of  Wellington.    It  is  dated  November  29th,  1822. 

Since  I  wrote  to  you  yesterday  I  have  had  another  conversation  with  the  Russian 
Ministers  regarding  the  Ukase. 

It  is  now  settled  that  both  the  memorandums  whioh  I  inclosed  to  you  should  be 
considered  as  non  avenus,  and  the  Russian  Ambassador  in  London  is  to  addiess  von  a 
note  in  answer  to  that  of  the  late  Lord  Londonderry,  assuring  you  of  the  desire  of 
the  Emperor  to  negociate  with  you  upon  the  whole  anestion  of  tbe  Emperor's  claims 
in  North  America,  reserving  them  all  if  the  result  of  the  negociation  should  not  be 
satisfactory  to  both  parties. 

Therefore  the  position  was  that  the  Confidential  Memoir  that  I  men- 
tioned was  considered  as  non  avenue,  and  the  matter  was  at  large  for 
negotiation. 

Now  on  page  31  is  an  important  memorandum  to  Mr.  Canning  from 
Count  Lieven,  who  was  then  in  London.  It  is  the  second  passage  I 
refer  to, — it  is  in  these  words: 

Avant  de  quitter  Vlrone,  le  Soussigne*  a  re<?u  Ford  re  de  donner  au  Gouverne- 
902  ment  de  Sa  Maj<>st6  britannique  une  nouvelle  prcnve  des  dispositions  connucs 
de  l'Eniperenr,  en  proposant  ason  Excellence  Mr.  Canning,  principal  secretaire 
d'£tat  de  Sa  Mnjeste*  Britannique  pour  lea  Affaires  Itrangeres  (sans  que  cette  proposi- 
tion pnisse  porter  atteinte  aux  droits  de  Sa  Majesty  Implriale,  si  elle  n'est  pas 
acceptee),  que  de  part  et  d 'autre  la  question  de  droit  strict  soit  provisoirement 
Icartee,  et  que  tons  les  diffcrends  auxquels  a  donne*  lieu  le  Rtglement  dont  il  s'agit, 
s'aplanissent  par  un  arrangement  amical  fonde*  sur  le  seul  principe  des  convenances 
mutuelles  et  qui  serai t  nlgocie*  a  Saint-  P6tersbonrg. 

Then  follows  a  long  dispatch  from  Count  Nesselrode  to  Count  Lieven, 
which  is  to  a  large  extent,  indeed  I  think  it  is  entirely  conversant  with 
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the  question  of  the  territorial  claim.    1  think  J  am  right  in  saying  that 
there  is  nothing  about  the  maritime  jurisdiction  portion  of  the  claim. 

I  now  may  pass  over  a  good  many  of  these  letters  until  I  come  to 
page  38,  a  despatch  from  Mr.  George  Canning,  to  Sir  Charles  Bagot: 

Sir  :  I  have  the  honour  to  inclose  for  your  Excellency's  Information,  the  copy  of  a 
despatch  received  from  His  Majesty's  Minister  in  America  upon  the  subject  of  the 
Russian  Ukase  relating  to  the  north-west  coast  of  America,  also  of  a  letter  from  the 
Ship-owners'  Society  upon  the  same  subject,  and  of  a  Memorandum  of  my  reply  to 
that  letter. 

Your  Excellency  will  observe  from  Mr.  Stratford  Canning's  despatch  that  the 
Government  of  the  United  States  are  desirous  to  join  with  that  of  His  Majesty  in 
bringing  forward  some  proposition  for  the  definitive  settlement  of  this  question  with 
Russia. 

We  have  no  precise  information  as  to  the  views  of  the  American  Government, 
Mr.  Rush  not  having  yet  received  any  instructions  upon  the  subject.  It  seems 
probable,  however,  that  the  part  of  the  question  in  which  the  American  Government 
is  peculiarly  desirous  of  establishing  a  concert  with  this  country  is  that  which  con- 
cerns the  extravagant  assumption  of  maritime  jurisdiction.  Upon  this  point,  it 
being  now  distinctly  understood  that  Russia  waives  all  her  pretensions  to  the  prac- 
tical exercise  of  the  rights  so  unadvisedly  claimed,  the  only  question  will  be  as  to 
the  mode  and  degree  of  disavowal  with  which  Great  Britain  and  the  United  States 
might  be  respectively  satisfied. 

Upon  this  point,  therefore,  such  a  concert  as  the  United  States  are  understood  to 
desire  will  be  peculiarly  advantageous;  because,  supposing  the  disavowal  made, 
there  is  no  disposition  on  the  part  of  His  Majesty  to  press  hard  upon  the  feelings  of 
the  Emperor  of  Russia,  and  it  would  certainly  be  more  easy  for  His  Maiesty  to  insist 
lightly  upon  what  may  be  considered  as  a  point  of  national  dignity,  if  he  acted  in 
this  respect  in  concert  with  another  Maritime  Power,  than  to  exact  any  less  degree, 
either  of  excuse  for  the  past  or  of  security  for  the  future,  than  that  other  Power 
might  think  necessary. 

Great  Britain  and  the  United  8tates  may  be  satisfied  jointly  with  smaller  conces- 
sions than  either  Power  could  accept  singly,  if  the  demands  of  the  other  were  likely 
to  be  higher  than  its  own. 

I  therefore  think  it  best  to  defer  giving  any  precise  instructions  to  your  Excellency 
on  this  point  until  I  shall  have  been  informed  of  the  views  of  the  American  Govern- 
ment upon  it. 

In  the  meantime,  however,  yon  will  endeavour  to  draw  from  the  Russian  Govern- 
ment a  proposal  of  their  terms,  as  we  should  undoubtedly  come  much  more  con- 
veniently to  the  discussion,  and  be  much  more  likely  to  concert  an  agreement  upon 
moderate  terms  with  the  American  Government  if  a  proposal  is  made  to  us,  than  to 
agree  in  originating  one  which  would  be  satisfactory  at  once  to  both  Governments 
and  to  Russia. 

The  other  part  of  this  question,  which  relates  to  territorial  claim  and  boundary,  is 
perhaps  susceptible  of  a  separate  settlement;  of  the  two  principles  on  which  the 
settlement  could  be  made,  viz.,  joint  occupancy  or  territorial  demarcation,  the  latter 
jS  clearly  preferable. 

»  

903  I  do  not  think  I  need  trouble  yon  with  that*  Then  they  suggest 
drawing  a  line  at  57°.  Yon  see  from  that,  Mr.  President,  that,  in 
private  communication  at  all  events,  the  Russian  Ministers  were  reced- 
ing from  the  assertion  of  this  exclusive  maritime  jurisdiction;  that  is 
very  clearly  shown  in  the  next  memorandum  from  Gouut  Nesselrode  to 
Count  Lieven,  on  page  39.  The  first  clause  of  the  instructions  to  the 
Russian  cruisers  I  translate  thus: 

That  the  commanders  of  our  ships  of  war  ought  to  exercise  their  surveillance  as 
near  as  possible  to  the  continent,  tnat  is  to  say,  over  an  extent  of  sea  which  reaches 
a  cannon  shot  from  the  coast — 

In  other  words,  the  marine  league — 

and  that  they  ought  not  to  extend  this  surveillance  beyond  latitudes  in  which  the 
American  Company  has  effectively  exercised  its  right  of  hunting  and  fishing  since 

the  epoch  of  its  creation, 

Clause  2.  That  this  surveillance  ought  to  have  for  its  object  to  repress  all  fraudu- 
lent commerce  and  all  attempts  to  injure  the  Company  in  troubling  the  coasts  fre- 
quented by  its  hunters  and  fishers,  preventing  all  enterprises  having  for  their  object 
to  furnish  to  the  aboriginal  inhabitants  of  the  country  without  the  consent  of  the 
authorities  fire-arms,  munitions  of  war  and  swords. 
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So  there  yon  see,  still  further  bearing  oat  the  communications  between 
the  English  Ministers,  the  Russian  instructions  to  their  own  officers, 
that  they  are  to  exercise  their  surveillance  over  an  extent  of  ocenn 
reaching  only  to  the  extent  of  a  cannon  shot  from  the  shore;  and  this 
we  know  is  now  treated  as  three  miles. 

Now  we  come  to  a  point  at  which  this  100  mile  claim  absolutely 
disappears  from  the  controversy.  On  page  45  Mr.  Lyall,  the  Chairman 
of  a  Committee  of  ship-owners  who  were  interested  in  tbis  matter,  writes 
to  Mr.  George  Canning,  on  the  19th  of  November  1823;  and  he  refers 
to  a  previous  communication. 

When  yon  had  the  goodness  to  inform  me  that  a  representation  had  been  made  to 
that  Government,  and  that  you  had  reason  to  lielieve  that  the  Ukase  would  not  be 
acted  npon;  and  very  shortly  after  this  communication  I  was  informed,  on  what  I 
considered  undoubted  anthority,  that  the  Russian  Government  had  consented  to  with- 
draw that  unfounded  pretension. 

Then  he  says : 

The  Committee  of  this  Society  being  about  to  make  their  Annual  Report  to  the 
ship-owners  at  large,  it  would  be  satisfactory  to  them  to  be  able  to  state  therein  that 
official  advices  had  been  received  from  St.  Petersburg  that  the  Ukase  had  been 
annulled;  and  should  that  be  the  case,  I  have  to  express  the  hope  of  the  Committee 
to  be  favored  with  a  communication  from  yon  to  that  effect. 

Whereupon,  Mr.  Canning,  before  he  answers  Mr.  Lyall,  communicates 
with  Count  Lieven  and  says:  Here  is  a  question  which  has  been  put  to 
me.    What  am  I  to  tell  these  shipowners? 

I  have  received  the  inclosed  letter  from  the  Ship-owners  Society;  my  answer  to  it 

must  be  in  writing,  and  not  long  after  it  will  be  in  print. 

I  wish,  therefore,  that  yon  should  know  beforehand  what  the  natnre  of  it  will  be, 

and  for.  that  purpose  I  inclose  a  draft  of  it,  which  I  will  be  obliged  to  you  if 

904      you  will  return  with  any  remark  that  may  occur  to  you,  returning  also  Mr. 

Lyall's  letter. 

Here  is  Count  Lieven's  answer,  which  I  translate  thus: 

I  am  infinitely  obliged  for  your  communication  that  you  have  been  good  enongh  to 
make  me.  In  returning  the  two  annexed  inolosures  to  your  letter,  and  in  availing 
myself  of  the  permission  chat  you  have  had  the  goodness  to  give  me,  I  beg  the  liberty 
of  observing  to  you  that  it  will  be  desirable  that  the  passage  marked  in  pencil  in  the 
minute  of  your  response  should  be  substituted  by  the  announcement. 

Then  follow  the  words  in  inverted  comas. 

"That  the  new  instructions  given  to  the  commanders  of  Russian  cruisers  are  con- 
ceived with  the  object  of  preventing  disturbance  between  the  Russian  vessels  and 
those  of  other  nations,  and  that  in  general  they  may  be  considered  as  having  sus- 
pended provisionally  the  effect  of  the  Imperial  Ukase  of  the  4th  of  September  1821." 

The  President.— That  is  not  quite  right.  It  should  be  as  being 
such  as  to  suspend. 

Sir  Charles  Russell. — That  is  still  stronger;  I  am  much  obliged 
to  you. 

Thereupon  Mr.  Secretary  Canning  by  his  Secretary  communicates  to 
the  ship- owners  in  this  way: 

Mr.  Canning  cannot  authorize  me  to  state  to  yon  in  distinct  terms  that  the  Ukase 
has  been  annulled,  because  the  negotiation  to  'which  it  gave  rise  is  still  pending, 
embracing,  as  it  does,  many  points  of  great  intricacy  as  well  as  importance. 

But  I  am  directed  by  Mr.  Canning  to  acquaiut  you  that  orders  have  been  sent  out 
by  the  Court  of  St.  Petersburg!)  to  their  Naval  Commanders  calculated  to  prevent  any 
collision  between  Russian  ships  and  those  of  other  nations,  and,  in  effect,  suspending 
the  Ukase  of  September  1821. 

Here  we  have  got  to  a  definite  point:  the  suspension  of  the  Ukase  of 
1821.  What  had  been  done  therefore  amounted  to  tbis— a  paper  asser- 
tion of  territorial  sovereignty  by  the  Ukase,  and  by  the  Charter  under 
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it,  communicated  to  two  foreign  Powers;  a  prompt  refusal  by  those 
Powers  to  recognize  the  rights  on  the  basis  on  which  it  purported  to 
support  them:  and  finally,  a  suspension  of  the  Ukase,  fully  admitted 
by  November  of  1823.  Did  either  Russia — it  is  no  longer  a  question  of 
what  Great  Britain  did — but  did  either  Russia  or  Great  Britain  ever 
retire  from  that  position?    Clearly  not. 

Then  follows  a  long  correspondence,  a  great  part  of  which  is  conver- 
sant with  the  territorial  claim,  with  which  I  need  not  trouble  you;  but 
there  is  rather  an  important  passage  on  page  <J5  in  Mr.  George  Can- 
ning's letter.  Certain  projects  had  passed  between  the  parties  which 
it  would  take  me  a  great  deal  too  long  to  go  through.  But  on  the  24th 
of  July,  1824,  the  points  in  difference  had  been  reduced  to  very  few; 
and  Mr.  George  Canning  writing  to  Sir  C.  Bagot  says: 

The  "  Projet  "of  a  Convention  which  is  inclosed  in  my  No.  36  having  been  comma* 
nicated  by  me  to  Count  Lieven,  with  a  request  that  his  Excellency  would  note  any 
points  in  it  upon  which  he  conceived  any  difficulty  likely  to  arise,  or  any  explana- 
tion to  be  necessary,  1  have  received  from  hfc  Excellency  the  Memorandum  a  copy  of 

which  is  herewith  inclosed. 
905         Your  Excellency  will  observe  that  there  are  but  two  poin ts  wh ich  have  strn ck 
Count  Lieven  as  susceptible  of  any  question.    The  first,  the  assumption  of  the 
base  of  the  mountains  instead  of  the  summit  as  the  line  of  boundary. 

That,  yon  will  understand,  Mr.  President,  relates  merely  to  the  lisi&re. 

The  second,  the  extension  of  the  right  of  the  navigation  of  the  Pacific  to  the  sea 
beyond  Bohring1*  Straits. 

How  can  it  be  said  that  there  was  any  question  about  the  intervening 
sea,  that  is  Behring  Sea  itself,  when  the  question  had  resolved  itself 
into  the  right  of  navigation  in  the  sea  beyond  Behring  Straits. 

As  to  the  first,  no  great  inconvenience  ean  arise  from  your  Excellency  (if  pressed 
for  that  alteration)  consenting  to  substitute  the  summit  of  the  mountains  instead  of 
the  seaward  base,  provided  always  that  the  stipulation  as  to  the  extreme  distance 
from  the  coast  to  which  the  ligiere  is  in  any  oase  to  run  be  adopted  (which  distance 
I  have  to  repeat  to  your  Excellency  should  be  made  as  short  as  possible),  and  pro- 
vided a  stipulation  be  added  that  no  forts  shall  be  established  or  fortifications  erected 
by  either  party  on  the  summit  or  in  the  passes  of  the  mountains. 

As  to  the  second  point,  it  is  perhaps,  as  Count  Lieven  remarks,  new.  But  it  is  to 
be  remarked  in  return,  that  the  circumstances  under  which  the  additional  security 
is  required  will  be  new  also. 

By  the  territorial  demarcation  agreed  to  in  this  Projet  Russia  will  become  pos- 
sessed, in  acknowledged  sovereignty  of  both  aides  of  Bullring's  Straits. 

The  Power  which  could  think  of  making  the  Pacific  a  mare  clau$um  may  not  unnat- 
urally be  supposed  capable  of  a  disposition  to  apply  the  same  character  to  a  strait 
comprehended  between  two  shores  of  which  it  became  the  uudisputed  owner ;  but 
the  shutting  up  of  Bel i ring's  Straits,  or  the  power  to  shut  them  up  hereafter,  would 
be  a  thing  not  to  be  tolerated  by  England. 

Nor  could  we  submit  to  be  excluded,  either  positively  or  constructively,  from  a  sea 
in  which  the  skill  and  science  of  our  seamen  has  been  and  still  k  employed  in  enter- 
prises interesting  not  to  this  country  alone,  but  to  the  whole  civilized  world. 

The  question  of  the  Northwest  Passage,  if  I  am  not  wrong,  was  then 
a  matter  that  was  agitating  the  minds  of  men  of  enterprise. 

The  protection  given  by  the  Convention  to  the  American  coasts  of  each  Power 
may  (if  it  is  thought  necessary)  be  extended  in  terms  to  the  coasts  of  the  Russian 
Asiatic  territory;  but  in  some  way  or  other,  if  not  in  the  form  now  prescribed,  the 
free  navigation  of  Behring'  Straits  and  of  the  see*  beyond  them  must  be  secured 
to  us. 

These  being  the  only  questions  suggested  by  Count  Lieven,  I  trust  I  may  antici- 
pate with  confidence  the  conclusion  and  signature  of  the  Convention,  nearly  in  con- 
formity to  the  "  Projet ",  and  with  little  trouble  to  your  Excellency. 

It  is  almost  needless  that  I  should  pause  here.  They  were  discussing 
the  freedom  of  navigation  in  the  Arctic  Oceau  beyond  the  Behring  Sea, 
and  about  the  avenue  to  the  Arctic  Ocean,  the  Behring  Strait;  and  yet 
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ft  is  supposed  that  although  we  have  got  to  that  point,  yet  the  questions 
as  to  the  intervening  sea  by  which  alone  the  Behring  Straits  could  be 
approached  were  not  already  settled;  namely,  that  there  was  free  navi- 
gation, according  to  the  rules  of  general  international  law. 

In  order  to  put  this  matter  beyond  the  possibility  of  doubt,  will  you 
be  good  enough  to  turn  back  to  page  63. 

Mr.  Garter. — You  do  not  read  the  letter  at  the  bottom  of  the 
page. 

906  Sir  Charles  Russell. — I  am  going  to  read  it,  in  a  moment. 
At  the  top  of  page  63  the  projet  which  is  there  referred  to  is  in 

these  words: 

It  is  agreed  between  the  High  Contracting  Parties  that  their  respective  subjects 
shall  enjoy  the  right  of  free  navigation  along  the  -whole  extent  of  the  Pacific  Ocean, 
comprehending  the  sea  within  Behring's  8traits.  and  shall  neither  be  troubled  nor 
molested  in  carrying  on  Iheir  trade  and  fisheries,  in  all  parts  of  the  said  ocean,  either 
to' the  northward  or  southward  thereof. 

It  being  well  understood  that  the  said  right  of  fishery  shall  not  be  exercised  by  the 
subjects  of  either  of  the  two  Powers,  nearer  than  2  marine  leagues  from  the  respec- 
tive possessions  of  the  other. 

That  is  the  only  limitation  there  made.  Bat  the  point,  of  course,  that 
I  am  upon  is  the  other  limitation,  of  the  enjoyment  of  tne  right  of  free 
navigation  along  the  whole  extent  of  the  Pacific  Ocean,  comprehending 
the  sea  within  Bering  Straits. 

Then  says  Mr.  Canning  the  questions  are  limited  to  whether  the  base 
or  the  summit  of  the  mountains  is  to  be  taken  as  the  inside  boundary 
of  the  lisifcre.  Secondly,  the  extension  of  the  right  of  the  navigation  of 
the  Pacific  to  the  sea  beyond  Behring  Straits. 

I  now  turn  to  page  66  to  read  what  Mr.  Carter  drew  my  attention  to, 
and  which  I  was  going  to  read.  There  was,  a  question  whether  or  not 
there  should  be  any  formal  renunciation,  or  whether  a  formal  renuncia- 
tion was  necessary,  or  whether  the  treaty  should  be  left  to  speak  for 
itself;  and  Mr.  Adams,  writing  from  Washington,  says — 

A  convention  concluded  between  this  Government  and  that  of  Russia  for  the  set- 
tlement of  the  respective  claims  of  the  two  nations  to  the  intercourse  with  the  north- 
western coast  of  America  reached  the  Department  of  State  a  few  days  since. 

The  main  points  determined  by  this  instrument  are,  as  far  as  I  can  collect  from 
the  American  Secretary  of  State,  (1)  the  enjoyment  of  a  free  and  unrestricted  inter- 
course by  each  nation  with  all  the  settlements  of  the  other  on  the  northwest  coast  of 
America;  and  (2)  a  stipulation  that  no  new  settlements  shall  be  formed  by  Russia 
south,  or  by  the  United  States  north,  of  latitude  54  degrees  40  minutes. 

The  question  of  the  mare  clauMum,  the  sovereignty  over  which  was  asserted  by  the 
Emperor  of  Russia  in  his  celebrated  Ukase  of  1821,  but  virtually,  if  not  expressly, 
renounced  by  a  subsequent  declaration  of  that  sovereign,  has,  Mr.  Adams  assures  me, 
not  been  touched  upon  in  the  above-mentioned  Treaty. 

Mr.  Adams  seemed  to  consider  any  formal  stipulation  recording  that 
renunciation  as  unnecessary  and  supererogatory. 

It  had  been  renounced,  and  the  Treaty  was  inconsistent  with  it;  and 
therefore,  says  Mr.  Adams — and  quite  rightly,  I  think — any  formal  or 
express  renunciation  would  be  simply  requiring  a  great  Power  to  do 
something  which  might  be  regarded  as  more  or  less  of  a  humiliation, 
and  was  not  at  all  necessary. 

Now  I  am  enabled  to  hurry  on.  Let  me  just  remind  the  Tribunal  of 
the  dates.  The  Baron  de  Tuyl  incident  had  occurred  in  July  of  1824. 
The  Treaty  with  America  had  been  signed,  and,  Mr.  Adams  having 
declared  that  the  treaty  must  speak  for  itself,  had  been  signed  without 
any  modification.  The  object  of  the  proposed  modification  being,  as 
you  will  recollect,  that  north  of  59  degrees  30  minutes,  Russia 

907  would  like  to  have  it  understood  that  there  was  no  right  to  visit 
the  creeks,  gulfs,  interior  seas,  etc.,  for  the  ten  years'  period. 
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Baron  deTuyll  bad  been  informed  by  Mr.  Adams,  that  he  had  "no 
power  to  construe  the  Treaty;  it  must  speak  for  itself."  Obviously 
some  suggestion  of  the  same  kind  had  been  made  by  Count  Lieven  to 
Mr.  George  Canning,  to  see  whether  in  the  English  treaty,  which  was 
not  then  at  the  same  stage  of  completion,  some  modification  of  the  same 
sort  could  not  be  introduced;  and  when  the  American  treaty  comes  to 
hand,  Mr.  George  Canning  reads  it,  and  thereupon,  on  the  25th  of  Octo- 
ber, meets  and  meets  successfully  Count  Lieven's  point.  On  the  28th 
October,  1824,  page  72,  he  says : 

My  Dear  Count  Lieven:  I  cannot  refrain  from  sending  to  y oar  Excellency  the 
inclosed  extract  from  an  American  newspaper,  by  which  you  will  see  that  I  did  not 
exaggerate  what  I  stated  to  you,  as  the  American  construction  of  the  Convention 
signed  at  St.  Peters  burgh. 

Count  Lieven  had  obviously  been  trying  to  effect  the  same  thing  with 
England  that  Baron  de  Tuyll  had  tried  to  effect  with  the  United  States. 

It  is  to  this  construction  that  I  referred,  when  I  claimed  for  England  (as  justly 
quoted  by  Count  N esse  1  rode)  whatever  was  granted  to  other  nations. 
No  limitation  here  of  59  degrees. 

Believe  me,  etc.  *  George  Canning. 

Yet,  says  my  learned  friend,  Mr.  Carter,  we  inherited  this  secret 
meaning  which  was  put  by  Russia  upon  the  1824  Treaty  with  Amer- 
ica: I  do  not  think  he  said,  but  rather  suggested,  that  it  was  accepted 
by  the  United  States.  After  that,  he  says,  comes  the  treaty  with  Great 
Britain;  and  therefore,  as  you  find  the  one  clause  borrowed  from  the 
other,  you  must  give  it  the  same  meaning  in  each.  Therefore  you  are 
to  put  upon  the  second  the  meaning  which  Baron  de  Tuyll  suggested, 
even  if  no  modification  were  made,  might  be  put  upon  the  first,  although 
that  secret  meaning,  or  a  suggestion  of  it,  was  never  conveyed  to  Great 
Britain. 

Mr.  Justice  Harlan. — What  does  ho  mean  there  by  "No  limitation 
here  of  59  degrees  f" 

Sir  Charles  Russell. — Do  you  not  see,  Judge,  that  Baron  de  Tuyll's 
memorandum  was  directed  to  getting  an  admission  that  the  right  to  visit 
the  interior  seas,  creeks,  harbors,  etc.,  did  not  apply  to  Bussian  posses- 
sions north  of  59  degrees  t 

Mr.  Justice  Harlan. — Yes;  but.  his  memorandum  was  after  that 
letter.  The  Baron  de  Tuyll  memorandum  in  Mr.  Adams'  diary,  was 
after  the  date  of  the  Canning  letter. 

Sir  Charles  Russell.— No;  on  the  contrary,  I  have  just  been 
stating  the  opposite. 

Mr.  Justice  Harlan. — The  quotation  from  Mr.  Adams'  diary  is  under 
date  of  December  28, 1884,  and  this  letter  you  are  reading  from  is  dated 

October  25,  1824. 
908         Sir  Charles  Russell. — I  think,  Sir,  there  must  be  some  mis- 
take. 

Mr.  Justice  Harlan. — That  was  the  reason  I  asked  you. 

Sir  Charles  Russell. — It  was  quite  a  proper  reason,  Sir.  I  think 
that  date  should  have  been  July  24th,  instead  of  December  24th,  because 
by  December  24th  the  Treaty  had  already  been  signed  and  ratified.  It 
was  all  past  and  gone.  It  was  in  April  of  1824,  and  therefore  that  must 
be  a  mistake  in  date. 

Sir  Richard  Webster. — I  think  it  is  a  mistake  in  Mr.  Blaine's  letter. 
I  will  trace  it  out. 

Sir  Charles  Russell. — I  think,  Sir,  it  is  clear  that  the  date  of 
December  24th,  as  the  date  on  which  the  conversation  took  place,  must 
be  inaccurate,  for  the  reason  I  ha\e  given;  because  the  American 
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Treaty  was  signed  and  ratified,  I  think,  in  April  of  1824— the  17th  of 
April,  1824. 

Mr.  Garter. — It  was  signed,  but  where  is  the  evidence  that  it  was 
ratified! 

Sir  Charles  Bussell. — We  will  follow  it  np,  if  it  be  material.  It 
does  not  seem  to  me  to  be  of  much  importance,  one  way  or  the  other. 

Mr.  Justice  Harlan. — I  only  asked  because  you  seemed  to  be 
expounding  this  letter  of  October  25th  1824.  I  gather  from  the  minute 
in  Mr.  Adams'  diary  that  when  his  conversation  occurred  with  Baron 
de  Tayll,  the  Treaty  had  not  then  been  ratified. 

Sir  Charles  Bussell. — Certainly  Judge;  so  do  I,  also.  But  let  me 
explain  what  the  position  of  things  is.  We  will  get  the  dates  right,  and 
put  them  before  you  at  our  next  meeting.  But  we  can  discuss  the  point 
wholly  apart  from  dates. 

Mr.  Justice  Harlan. — Yes. 

Sir  Charles  Bussell. — What  appears  is  this :  After  the  Treaty  had 
been  agreed  upon  and  signed,  but  before  its  ratification,  Baron  de  Tuyll 
sought  to  have  it  modified  in  the  sense  set  out  in  Mr.  Adams'  diary. 
Mr.  Adams'  answer  was:  "The  Treaty  is  the  Treaty;  that  must  speak 
for  itself."  At  the  same  time,  or  at  a  later  period,  it  may  be,  they  were 
endeavouring  to  get  the  same  limitation  into  the  English  treaty.  What 
was  that  limitation t    It  was  this: 

It  is  not  the  intention  of  Russia  to  impede  the  free  navigation  of  the  Pacific  Ocean. 
She  would  be  satisfied  with  causing  to  be  recognized,  aa  well  understood  and  placed 
beyond  all  manner  of  doubt,  the  principle  that  beyond  59  degrees  80  minutes  no 
foreign  vessel  can  approach  her  coasts  and  her  islands,  nor  fish  nor  hunt  within  the 
distance  of  two  marine  leagues. 

That  is  to  say,  beyond  59  degrees  30  minutes. 

Accordingly,  when  Count  Lieven  and  Mr.  George  Canning  are  dis- 
cussing the  matter,  Count  Lieven  seeks  to  have  introduced  into  the 
English  Treaty,  a  limitation  of  that  right  of  approaching  creeks  and 
interior  seas,  to  59  degrees  30  minutes.    I  hope  you  follow  me,  Judge. 

Mr.  Justice  Harlan. — I  do. 

Sir  Charles  Russell. — In  other  words,  the  ten-year  clause 

909      is  limited  to  50°  30',  and  not  further  north,  and  accordingly,  if  you 

will  turn  to  page  69  of  the  2nd  Volume  of  the  Appendix  to  the 

British  Case,  you  will  see  that  in  their  Contre-Projet,  article  III,  it  is 

proposed : 

That  as  to  the  possessions  of  the  two  Powers,  designated  in  the  preceding  articles, 
namely,  to  59°  30'  minutes  of  north  latitude,  but  not  farther,  the  respective  veasels 
and  those  of  their  subjects  shall,  for  ten  years,  from  the  5  (17)  April,  1824,  have  the 
reciprocal  right  of  frequenting  freely  the  gnlfs,  harbours,  creeks,  etc. 

Mr.  Canning  then  gets  the  newspaper  description  of  the  American 
Treaty.  Thereupon  he  writes  to  Count  Lieven,  in  effect:  aTou  have 
been  pressing  me  to  agree  to  a  limitation  of  the  right  to  frequent  inte- 
rior creeks,  seas,  etc.,  to  the  point  of  59°  30',  and  no  farther  north,  and 
you  have  been  urging  that  upon  me  because  you  say  that  is  the  Ameri- 
can Treaty.  I  now  send  you  enclosed  an  account  of  the  American 
Treaty",— and  he  winds  up  his  letter: 

No  limitations  here  of  59°. 

On  pages  71  and  72  is  the  passage  which  is  enclosed: 

Extracts  from  the  National  Intelligencer,  of  August  3, 1894. 

Convention  with  Russia. — Mr.  Lnoius  Bnll,  who  arrived  in  this  city  a  lew  days 
ago,  was  the  hearer  of  despatches  from  our  Minister  at  St.  Peters  burgh.  By  these 
it  appears  that  a  Convention  was  concluded  on  the  5th  (17th)  April  last  between 
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Mr.  Middleton,  on  the  part  of  the  United  States,  and  Connt  Nesselrode  and  Mr. 
Poletica  on  the  part  of  Russia.  We  understand  that  the  Convention  consists  of  six 
Articles,  in  which  all  the  points  in  dispute  between  the  two  Governments  are 
adjusted  in  a  manner  the  most  honourable  and  advantageous  to  this  country. 

The  1st  Article  authorizes  the  free  navigation  of  the  Pacific  Ocean  by  both  Parties, 
and  recognizes  the  right  of  fishing  and  of  landing  on  all  points  of  the  west  coast 
not  already  occupied,  in  order  to  trade  with  the,  aborigines. 

2nd  Article  provides  that  the  citizens  or  subjects  of  neither  country  shall  land  at 
points  occupied  by  either,  without  the  permission  of  the  Governor  or  Commandant. 

3rd  Article  lixes  the  boundary-line  at  54  degrees,  north  of  which  the  United  States 
are  not  to  form  Establishments,  and  south  of  which  Russia  cannot  advance. 

4th  Article  allows  free  entrance  to  both  Parties  for  ten  years  into  all  the  gulfs, 
harbours,  etc.,  of  each  for  the  purposes  of  fishing  and  trading  with  the  natives. 

5th  Article  interdicts  a  trade  in  fire-arms  and  liquors,  and  provides  that  violations 
of  this  Article  shall  be  punished  not  by  seizure  of  the  vessel,  but  by  penalties  to  be 
prescribed  by  each  Government  on  its  own  citizens  or  subjects. 
•  6.  This  Article  prescribes  that  the  ratification  shall  be  exchanged  within  ten 
months  from  the  date  of  the  Treaty. 

This  Convention  may  be  regarded  as  a  second  signal  effect  of  the  manly  and  inde- 

Sendent  Message  of  our  President  to  the  late  Congress.  If  the  Emperor  Alexander 
ad  left  it  to  our  own  Government  to  ^x  the  terms  of  the  Treaty,  it  could  not  more 
completely  have  secured  all  our  interests  in  the  Pacific.  We  congratulate  the  coun- 
try upon  this  new  evidence  of  the  excellence  of  the  system  which  has  been  pursued 
by  our  present  Administration. 

Now,  in  the  face  of  that,  can  anything  in  this  world  be  clearer  why 
it  is  that  Mr.  Canning  says,  "  you  have  been  pressing  me  about  this 
American  Treaty.  Here  is  the  American  Treaty.  No  such  limitation 
north  of  59  degrees  at  all.* 

Now,  sir,  I  think  I  have  explained  the  point  you  referred  to. 
910         Mr.  Justice  Harlan. — Will  you  point  me  again  to  the  docu- 
ment which  shows  that  Count  Lieven  was  pressing  that  impor- 
tant view  about  59  degrees! 

Sir  Charles  Russell. — That  appears  only  from  the  Projet  to 
which  I  have  already  referred.  It  is  called  Counter  Draft  of  the  Rus- 
sian Plenipotentiaiies.    It  is  on  page  69. 

Mr.  Justice  Harlan. — Which  of  the  articles  is  thatf 

Sir  Charles  Russell. — Article  III — beginning  with  the  first  para- 
graph of  Article  III. 

My  friend  says  in  reference  to  the  suggestion,  that  I  made — a  sug- 
gestion which  I  thought  was  probable,  namely,  that  he  had  been  put- 
ting forward  the  American  Treaty,  that  there  is  no  evidence  in  the 
correspondence  that  he  was  using  the  American  Treaty  as  an  argument 
in  that  direction.  That  does  not  appear  in  the  correspondence,  but  he 
was  pressing  forward  that  projet;  and  the  answer  is  the  answer  I  have 
given.  He  says  triumphantly  to  Count  Lieven,  "No  limitation  here  of 
59  degrees",  and  in  effect  he  says  "  We  are  not  going  to  be  satisfied 
with  less  than  the  United  States  people  have  secured  under  their 
Treaty."  That  is  the  purport  and  character  of  the  negotiation,  and  on 
that  basis  the  negotiation  proceeds. 

I  am  afraid  I  shall  have  to  go  through  the  Treaty  at  some  length, 
and  I  would  prefer  to  do  that  to  morrow. 

The  Tribunal  accordingly  adjourned  until  Wednesday,  May  17, 1893, 
at  11.30  o'clock  A.  M. 


TWENTY-FOURTH  DAY,  MAY  17™,  1893. 

Sir  Charles  Russell. — Mr.  President  and  Gentlemen,  yesterday  I 
stated  that  the  Baron  de  Tuyll  incident  as  recorded  in  Mr.  Quiucy 
Adams'  diary,  under  the  date  of  December  24,  was,  as  we  conceived, 
inaccurately  stated  as  having  taken  place  in  December.  We  thought 
we  had  discovered  extrinsic  reasons  showing  that  it  was  at  an  earlier 
date;  but  I  find,  on  further  examination  with  my  learned  friends,  that 
I  was  not  well  founded  in  that,  and  that  the  date  is  correctly  recorded 
in  the  diary  as  being  in  December,  1824.  I  want  to  explain  in  a  sentence 
how  that  whole  matter  arose. 

The  President. — Have  you  ascertained  if  it  was  before  the  ratifi- 
cation t 

Sir  Charles  Bttssell.— Yes. 

The  President. — What  is  the  date  of  the  ratification! 

Sir  Charles  Bttssell. — It  was  subsequent.  The  actual  ratifica- 
tion was,  I  think,  in  January,  1825.  I  have  not  got  it  accurately  in  my 
mind  at  the  moment;  but  my  learned  friend  suggests  that  date  to  me. 

Sir  Richard  Webster. — It  will  be  found  at  page  277  of  Volume  I 
of  Appendix  to  the  United  States  Case. 

Mr.  Justice  Harlan. — The  Treaty  in  English  and  French  is  found 
at  page  76  of  your  volume. 

Sir  Charles  Russell.— Yes. 

The  President. — It  is  dated  the  11th  of  January,  1825. 

Sir  Charles  Russell. — Now  I  was  about  to  explain,  as  I  can  do  in 
a  sentence,  without  troubling  the  Members  of  the  Tribunal  to  refer  to 
any  document,  the  origin  of  the  representation  of  Baron  de  Tuyll  and 
also  the  attempt  at  limitation  which  is  mentioned  in  the  contre-projet, 
and  which  is  referred  to  in  the  correspondence  of  August,  1824.  This 
is  the  explanation.  I  have  told  the  Tribunal  that  this  Commercial 
Company  was  a  very  important  and  influential  Company.  It  was  the 
Company  which,  as  the  diplomatic  correspondence  has  shewn,  had  been 
largely  instrumental  in  obtaining  the  Ukase  of  1821.  Persons  in  high 
positions  and  of  commanding  influence  apparently  were  concerned  in 
it,  and  after  the  Treaty  with  the  United  States  had  been  agreed  to  and 

signed,  but  before  the  exchange  of  ratifications,  there  had 
T^iiinciden?.     been  a  meeting  which  was  called  a  Council  of  Dignitaries; 

and  that  was  held  in  July,  1824.  That  Conference  of  Dig- 
nitaries was  undoubtedly  held  at  the  instance  of  this  same  Com- 
912  pany ;  and,  in  view  of  the  construction  which  that  Company  was 
putting  upon  the  Treaty  concluded  with  the  United  States,  and 
as  the  outcome  of  that  Conference  of  Dignitaries,  two  things  took  place 
at  a  later  date. 

The  conference  was  in  July.  In  August  1824  we  have  in  the  com- 
munications with  Mr.  Canning  the  attempted  limitations  in  the  eontre- 
prqjet  that  I  referred  to  yesterday,  and  later  we  have  the  representations 
in  December  of  the  same  year  of  Baron  de  Tuyll  at  Washington.  Now 
as  regards  that  Council  of  Dignitaries,  my  learned  Mend,  Mr.  Carter, 

160 


ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.       161 

did  not,  and  I  should  have  bepn  surprised  if  he  had,  lay  any  stress  npon 
it  so  far  as  the  document  itself  is  concerned,  for  the  position  of  things 
is  this:  it  is  a  record  of  a  private  meeting  of  a  number  of  distinguished 
persons.  It  records  certain  views  and  opinions  as  to  the  Treaty,  which 
views  are  exjnressed  to  have  been  not  the  unanimous  views  of  the 
members  of  the  conference,  but  a  majority  of  the  conference.  The 
document  was  never  communicated  to  the  United  States.  It  was 
never  communicated  to  Great  Britain.  It  lay  buried  and  forgotten, 
until  when  examining  the  records  with  a  view  to  this  controversy  it  was 
disentombed.  But  as  far  as  either  the  United  States,  or  Great  Britain 
is  concerned,  neither  the  documents,  nor  the  results  of  that  conference, 
were  communicated  to  either  one  or  other  of  the  Powers;  and  it  is 
entirely  out  of  place,  therefore,  in  the  consideration  of  what  the  con- 
struction of  the  United  States  Treaty  in  fact  is.  I  have  dealt  with 
that,  and  will  not  recur  to  it.  Mr.  Adams  took  the  position  which  was 
the  only  position  he  could  take.  We  have  entered  into  a  definite  Treaty : 
the  construction  of  that  Treaty  is  not  for  me.  We  stand  by  it,  what- 
ever its  purport  and  effect  are.  As  regards  the  English  negotiations,  I 
do  not  require  to  recur  to  them  again  to  mention  the  suggested  limita- 
tion, but  if  there  is  anything  in  the  mind  of  the  Court  which  I  could 
help  to  explain,  I  should  be  glad  to,  because  I  desire  that  my  argument 
should  at  least  be  cleat  ly  apprehended  by  every  member  of  the  Tri- 
bunal. 

Mr.  Justice  Harlan. — The  President  was  asking  me  when  the 
Senate  ratified  the  Treaty.  I  do  not  know  the  exact  date,  but  it  was 
between  December  6th,  1824,  and  the  11th  January,  1825.    - 

The  President. — I  asked  because  it  would  seem  that  he  might  still 
have  been  at  liberty  to  alter  it,  as  it  was  not  ratified  by  the  Senate.  I 
mean  it  might  have  been  altered  if  he  had  not  insisted  on  his  inter- 
pretation of  it. 

Sir  Charles  Bussell. — I  should  like  to  say  this,  especially  in  ref- 
erence to  an  observation  that  Mr.  Senator  Morgan  has  made  more  than 
once  in  this  matter,  that  no  executive  minister  of  the  United  States, 
even  in  the  name  of  the  Executive,  could  alter  the  Treaty.  There  is 
no  power  to  do  that. 

The  President. — But  it  had  not  passed  the  Senate,  and  he  was  not 
bound.    He  was  free  to  go  on  negotiating. 

Sir  Charles  Russell. — Yes,  but  before  it  reached  the  point  to 
which  it  had  then  attained  there  must  have  been  some  means,  I 
913  should  apprehend,  of  obtaining  the  views  of  the  Senate  upon  it, 
because  the  Treaty  was  agreed  to  by  the  United  States,  and  all 
that  was  required  was  the  formal  ratification  and  exchange  of  formal 
documents,  and  ratification  implies  the  assent  of  the  Senate.  It  is  not 
to  be  supposed  that  the  United  States  Government,  not  having  the 
power  to  make  a  treaty  which  would  be  binding,  would  proceed  to  those 
lengths  without  having  first  ascertained  what  the  views  of  the  Senate 
would  be. 

Mr.  Justice  Harlan. — The  Senate  does  not  know  anything  about  a 
Treaty  under  our  system,  until  it  is  concluded  by  the  Executive  Depart- 
ment and  submitted  to  that  body. 

Sir  Charles  Kussell. — That  is  very  likely  correct,  but  I  do  not 
suggest  anything  inconsistent  with  that. 

Lord  Hannen. — My  impression  is  that  the  ratification  is  something 
different  from  the  assent.    It  would  be  treated  as  a  formality. 

Sir  Charles  Russell. — So  I  understand. 

Mr.  Justice  Harlan. — That  is  true. 

b  s,  PT  xiii 11 
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Sir  Charles  Eussell. — But  I  did  not  understand  what  was  the 
position  of  the  Senate  in  December;  and  though  I  cannot  think  it 
important,  I  confess,  I  do  not  know  where  Mr.  Justice  Harlan  finds  tbat 
the  adoption  by  the  Senate  was  after  December? 

Mr.  Justice  Harlan. — Because  the  date  in  Mr.  Adams'  diary  is 
December  6th,  1824,  and  the  proclamation  of  the  President  is  the  11th 
January  1825. 

Sir  Charles  Bussell. — Quite  so;  that  is  a  mere  formal  business. 
The  point  is,  when  was  the  assent  of  the  Senate  given  f 

The  President. — He  says  on  the  6th  December — a  I  added  the  Con- 
vention would  be  submitted  immediately  to  the  Senate."  That  is  in  the 
diary  which  you  read  yesterday,  and  that  shows  that  the  Executive  was 
at  liberty  to  continue  negotiations,  but  in  reality  they  insisted  on  their 
view. 

Sir  Charles  Bussell. — Yes,  that  would  appear  to  be  so.  Then  it 
stands  thus:  Neither  party  being  bound,  there  was  the  opportunity,  if 
the  Senate  desired,  to  fall  in  with  the  views  of  negotiating  the  Treaty 
upon  different  lines  and  submitting  it  upon  different  lines  to  the  Senate 
for  its  approval.  But  Mr.  Adams  says: — No,  the  Treaty  is  the  Treaty 
as  it  stands,  and  as  it  stands  it  has  to  be  submitted  to  the  Senate.  It 
does  not  matter,  as  far  as  the  strength  of  the  argument  is  concerned, 
what  is  the  state  of  things  as  regards  the  United  States  and  as  regards 
Great  Britain.  The  suggestion  emanating,  as  far  as  we  can  judge,  from 
that  Conference  of  Dignitaries,  appears  in  the  3rd  article  of  the  contre- 
prcjet  that  I  referred  to  yesterday.  It  is  an  attempt  to  limit  the  right 
of  visitation  in  the  gulfs,  harbours  and  creeks.  That  is  enclosed  and 
sent  by  Sir  Charles  Bagot  to  Mr.  Canning  in  the  letter  which  immedi- 
ately precedes  it  of  the  12th  August  1824. 

Now  how  was  that  suggestion  met?  I  pass  to  page  72  of  that  same 
volume  and  there  you  will  find  a  letter  from  Mr.  George  Canning, 
914  Foreign  Minister  in  London,  to  Mr.  Stratford  Canning,  who  was 
then  at  St.  Petersburg,  of  the  8th  December  1824. 

Meanwhile,  in  the  month  of  October  previously,  information  had 
reached  Mr.  Canning  through  the  public  channels  of  information  what 
the  terms  of  the  Treaty  as  between  the  United  States  and  Bussia  were, 
and  accordingly  Mr.  George  Canning  in  October  writes  the  short  letter, 
that  you  now  understand  and  appreciate,  to  Count  Lieven,  the  impor- 
tant words  of  which  are,  after  calling  attention  to  the  terms  of  the 
American  Treaty: 

No  limitation  here  of  69°. 

He  says  the  proposed  limitation  is  out  of  the  question.  There  is 
nothing  of  the  sort  in  the  American  Treaty,  and  he  will  not  have  it  in 
the  English  Treaty. 

That  is  the  purport  of  it.  Now  comes  the  formal  detailed  answer 
.  from  Mr.  George  Canning  in  London  in  reference  to  the  contre-prqjet. 

He  says: 

I  inclose  to  yon  a  copy  (1)  of  the  prcjet  which  Sir  Charles  Bagot  was  authorized  to 
conclude  and  sign  some  months  ago,  and  which  we  had  every  reason  to  expect  would 
have  been  entirely  satisfactory  to  the  Russian  Government. 

(2)  Of  a  oontre-projet  drawn  up  by  the  Russian  Plenipotentiaries,  and  presented  to 
Sir  Charles  Bagot  at  their  last  meeting  before  Sir  Charles  Bagot's  departure  from  St. 
Petersburgh. 

(3)  Of  a  despatch  from  Count  Nesselrode,  accompanying  the  transmission  of  the 
oontre-projet  to  Count  Lieven. 

Then  he  goes  on: 

Iu  that  despatch,  and  in  certain  marginal  annotations  upon  the  copy  of  tho  projett 
are  assigned  the  reasons  of  the  alterations  proposed  by  the  Russian  Plenipotentiaries. 
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In  considering  the  expediency  of  admitting  or  rejecting  the  proposed  alterations, 
it  will  he  convenient  to  follow  the  Articles  ot  the  Treaty  in  the  order  in  which  they 
stand  in  the  English  prajet. 

Ton  will  observe,  in  the  first  place,  that  it  is  proposed  by  the  RnsBian  Plenipoten- 
tiaries entirely  to  change  that  order,  and  to  transfer  to  the  latter  part  of  the  instru- 
ment the  Article  which  has  hitherto  stood  first  in  the  projet. 

To  than  transposition  we  cannot  agree,  for  the  very  reason  which  Count  Nessel- 
rode  alleges  in  favor  of  it,  namely,  that  the  "  economie "  or  arrangement  of  the 
Treaty  ought  to  have  reference  to  the  history  of  the  negotiation. 

The  whole  negotiation  grows  out  of  the  Ukase  of  1821. 

So  entirely  and  absolutely  trne  is  this  proposition,  that  the  settlement  of  the  limits 
of  the  respective  possessions  of  Great  Britain  and  Russia  on  the  north-west  coast  of 
America  was  proposed  by  ns  only  as  a  mode  of  facilitating  the  adjustment  of  the 
difference  arising  from  the  Ukase  by  enabling  the  Court  of  Russia,  under  cover  of 
the  more  comprehensive  arrangement,  to  withdraw,  with  less  appearance  of  conces- 
sion, the  offensive  pretensions  of  that  Edict. 

It  is  comparatively  indifferent  to  us  whether  we  hasten  or  postpone  all  questions 
respecting  the  limits  of  territorial  possession  on  the  Continent  of  America,  but  the 
pretensions  of  the  Russian  Ukase  of  1821  to  exclusive  dominion  over  the  Pacific  could 
not  continue  longer  unrepealed  without  compelling  us  to  take  some  measure  of  public 
and  effectual  remonstrance  against  it. 

Ton  will  therefore  take  care,  in  the  first  instance,  to  repress  any  attempt  to  give 

this  change  to  the  character  of  the  negotiation,  and  will  declare  without  reserve 

that  the  point  to  which  alone  the  solicitude  of  the  British  Government  and  the 

915     jealousy  of  the  British  nation  attach  any  great  importance  is  the  doing  away 

(in  a  manner  as  little  disagreeable  to  Russia  as  possible)  of  the  effect  of  the 

Ukase  of  1821. 

That  this  Ukase  is  not  acted  upon,  and  that  instructions  have  been  long  ago  «gnt 
by  the  Russian  Government  to  their  cruizers  in  the  Pacific  to  suspend  the  exeouuon 
of  its  provisions,  is  true ;  but  a  private  disavowal  of  a  published  claim  is  no  security 
against  the  revival  of  that  claim. 

And  so  forth. 

The  Tribunal  will  forgive  me  if  I  ask  permission  to  read  one  or  two 
more  passages,  because  I  feel  I  ought  to  apologize  for  labouring  this 
point,  which  we  submit  is  absolutely  clear;  but,  as  the  Tribunal  have 
not  thought  fit  to  make  any  intimation,  nor  my  learned  friends  either, 
of  course  I  can  leave  no  ground  untouched  which  demonstrates  beyond 
question  the  position  we  assume.  The  concluding  sentences  are  as 
follows: 

The  right  of  the  subjects  of  His  Majesty  to  navigate  freely  in  the  Pacific  cannot 
be  held  as  matter  of  indulgence  from  any  Power.  Having  once  been  publicly  ques- 
tioned, it  must  be  publicly  acknowledged. 

We  do  not  desire  that  any  distinct  reference  should  be  made  to  the  Ukase  of  1821; 
but  we  do  feel  it  necessary  that  the  statement  of  our  ri^ht  should  be  clear  and  posi- 
tive, and  that  it  should  stand  forth  in  the  convention  in  the  place  which  properly 
belongs  to  it  " — that  is,  the  first  Article, — "  as  a  plain  and  substantive  stipulation, 
and  not  be  brought  in  as  an  incidental  consequence  of  other  arrangements  to  which 
we  attach  comparatively  little  importance. 

Now,  I  beg  attention  to  the  remainder  of  this. 

This  stipulation  stands  in  the  front  of  the  Convention  concluded  between  Russia 
and  the  United  States  of  America;  and  we  see  no  reason  why  upon  similar  claims  we 
should  obtain  exactly  the  like  satisfaction. 

The  word  u  not "  is  left  out  there.  The  sentence  which  follows  is 
particularly  significant. 

For  reasons  of  the  same  nature,  we  cannot  consent  that  the  liberty  of  navigation 
through  Behring  Straits  should  be  stated  in  the  Treaty  as  a  boon  from  Russia. 

Of  course,  if  there  was  to  be  navigation  through  Behring  Straits, 
there  must  be  navigation  through  Behring  Sea,  which  leads  to  Behring 
Straits. 

The  tendency  of  such  a  statement  would  be  to  give  countenance  to  those  claims 
of  ezolusive  jurisdiction  against  which  we,  on  our  own  behalf,  and  on  that  of  the 
whole  civilized  world,  protest. 


164      ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P. 

No  specification  of  this  sort  is  fonnd  in  the  Convention  with  the  United  States  of 
America,  and  yet  it  cannot  be  doubted  that  the  Americans  consider  themselves  as 
secured  in  the  right  of  navigating  Behring  Straits  and  the  sea  beyond  them. 

Mr.  Justice  Harlan. — May  I  ask  you,  Sir  Charles,  whether  you  con- 
tend that  the  Ukase  of  1821  was  intended  to  close  the  open  waters  of 
Behring  Sea,  outside  of  the  100  miles,  to  navigation f 

Sir  Charles  Eussell. — I  certainly  most  distinctly  say  that  that 
was  its  effect,  whatever  the  intention  was:  it  was  the  assertion  of, a 
right  to  do  it. 

The  language  of  M.  de  Poletica  is  distinct.     He  says: 

We  have  a  right  to  treat  it  as  a  shut  sea;  it  fulfils  all  the  conditions  of  a  shut  sea; 

916  He  was  asserting  that  there  was  only  an  intention  to  exercise 
territorial  jurisdiction  100  miles  from  the* land,  apparently  igno- 
rant of  the  fact  that  the  assertion  of  100  miles  from  the  land  would 
make  Behring  Sea  a  closed  sea.  There  can  be  no  question  about  it,  I 
think.  It  was  so  treated  by  the  King's  Advocate:  it  was  so  treated  by 
Lord  S to  well,  whose  authority  of  course  is  great.  Both  these  lawyers 
treated  it  as  an  assertion  of  territorial  dominion  practically  closing 
Behring  Sea,  and  assuming  dominion  over  Behring  Sea.  In  fact,  M. 
Poletica's  explanation  is  clear.  He  says: — That  is  the  extent  of  our 
right,  but  we  do  not  intend  to  exercise  it  beyond  100  miles  from  the 
shore. 

The  President. — The  language  of  M.  de  Poletica,  and  of  the  Min- 
ister of  Foreign  Affairs,  Count  Nesselrode,  which  you  read  yesterday, 
is  very  significant  upon  the  point — that  Bussia  asserted  a  right  which 
they  did  not  intend  perhaps,  to  exercise,  or  press;  but  they  asserted  it, 
and  were  very  eager  in  these  Treaties  not  to  bring  into  the  discussion 
any  question  of  principle. 

Sir  Charles  Bussell. — There  is  no  other  part  of  that  letter  which 
I  think  is  important.  There  is  however  one  letter  I  should  like  to  call 
attention  to  in  the  United  States  correspondence  relative  to  the  Eng- 
lish Treaty.  It  is  on  page  152  of  Volume  1  of  the  Appendix  to  the 
United  States  Case.  Mr.  Middleton  is  writing  from  St.  Petersburgh, 
and  he  is  giving  his  views  of  the  Treaty,  which  he  knows  has  just  then 
been  concluded  between  Great  Britain  and  Bussia.    He  says: 

I  have  the  honor  to  acquaint  you  that  a  convention  was  signed  yesterday  by  the 
Russian  and  British  Plenipotentiaries  relative  to  navigation,  fisheries,  and  com- 
merce in  the  Great  Ocean,  aud  to  territorial  demarcation  upon  the  northwest  coast 
of  America.  In  a  conversation  held  this  clay  with  Mr.  Stratford  Canning,  I  have 
learned  this  Treaty  is  modelled  in  a  degree  upon  that  which  was  signed  by  me  in 
the  month  of  April  last,  and  that  its  provisions  are  as  follows,  to  wit : 

The  freedom  of  navigation  and  fishery  throughout  the  great  Ocean,  and  upon  all 
its  coasts;  the  privilege  of  landing  at  all  unoccupied  points;  that  of  trading  with 
the  natives;  and  the  special  privileges  of  reciprocal  trade  and  navigation  secured 
for  10  years  upon  the  northwest  coast  of  America,  together  with  the  mutual  restric- 
tions prohibiting  the  trading  in  fire  arms. 

And  so  on.  There  is  the  view  which  Mr.  Middleton  expresses  of  the 
British  Treaty. 

Now  let  ine  emphasize  this  matter  before  I  come  to  the  Treaty  itself, 
which,  if  it  were  not  for  the  introduction  of  an  enormous  mass  of  col- 
lateral, aud  to  a  large  extejit  if  releyaut  topics,  I  should,  in  the  ordinarjT 
course,  have  gone  to  straight.  But  let  me,  before  I  come  to  the  Treaty, 
briefly  emphasize  one  or  two  points.  It  is,  clear,  first,  that  the  United 
States^  by  the  mouth  of  Mr.  Adams,  traversed  the  whole  claim  set  up 
by  Bussia: — We  can  admit  no  part  of  this  claim.  That  claim  was  an 
assertion  of  territorial  right  from  the  Behring  Strait,  along  the  coast 
south  to  55  degrees  of  north  latitude. 
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The  attitude  of  Great  Britain  on  the  other  hand,  is  equally  emphatic, 
I  might  almost  say  more  emphatic,  because  they  say  again  and 

917  again, — There  are  two  questions  here  involved — the  question  of 
territorial  dominion  on  the  mainland,  and  the  assertion  of  terri- 
torial dominion  on  the  sea:  We  regard  the  latter  as  the  more  important. 

And  what  can  be  more  emphatic  than  that  note  of  the  Duke  of  Wel- 
lington which  I  read  yesterday,  in  which  he  says,  in  reference  to  the 
paper  handed  to  him  as  an  intended  basis  for  negotiation:  We  can- 
not condescend  to  enter  into  negotiation  upon  the  basis  of  a  paper 
which  claims  this  absurd  pretension  of  jurisdiction  100  miles  from  the 
coast. 

You  recollect  the  memorandum  I  read  yesterday. 

We  will  not  enter  into  a  negotiation  until  that  is  removed  from  the  area  of  dis- 
cussion. 

Thereupon  we  have  the  intimation  given  that  the  orders  to  cruisers 
will  be  confined  to  the  coast;  that  nothing  will  be  done  that  will  call 
for  objection;  that  the  orders  given  by  Russia  to  its  cruisers  will  limit 
the  effect  of  the  Ukase  to  the  distance  from  the  shore  recognized  by 
general  international  law;  and  upon  that  basis  the  question  proceeds. 

Now  I  come  to  the  Treaty  itself,  making  my  final  comment,  if  I  may 
be  permitted  to  do  so,  in  the  shape  of  a  question.  Supposing  Bussia 
had  said :  We  intend  to  confine  this  treaty  to  the  south  of  the  Aleutians 
as  far  as  freedom  of  navigation  is  concerned,  but  we  do  not  intend  to 
budge  one  inch  from  our  assertions  of  claim  of  dominion  and  jurisdic- 
tion in  B^hring  Sea — What  would  have  been  the  result!  Is  there  any 
member  of  the  Tribunal  who  has  any  doubt  that  there  would  have  been 
an  end  of  the  negotiations  altogether,  and  the  question  never  could  have 
been  settled  at  all  on  the  lines  of  the  Treaty,  because  the  Duke  of  Wel- 
lington says:  I  will  not  treat  a  paper  as  the  basis  of  the  negotiations 
in  which  that  pretention  is  put  forward. 

Now  I  come  to  the  Treaty,  which,  as  I  said,  in  an  ordinary  case  I 
should  have  come  to  hours  ago.    I  refer  for  convenience    consideration  of 
to  the  print  of  that  Treaty  in  the  first  volume  of  the  Tn*j  of  1836. 
United  States  Appendix,  page  39.    It  begins  by  reciting  that  the  Powers 
are  desirous — 

By  means  of  an  agreement  which  may  settle  upon  the  basis  of  reciprocal  conven- 
ience the  different  points  connected  with  the  commerce  navigation  and  fisheries  of 
their  subjects  in  the  Pacific  Ocean : 

Without  any  limitation. 

As  well  as  the  limits  of  their  respective  possessions  on  the  northwest  coast  of 
America. 

Again  without  any  limitation. 

I  auswer  the  suggestion  that  that  went  up  to  Yakutat  Bay,  at  59° 
3C,  by  saying  that  there  is  no  contemporaneous  document  in  which 
any  such  limitation  of  the  northwest  coast  is  mentioned,  while  there 
area  great  number — I  have  already  read  many  of  them,  beginning  with 
the  Ukase  itself— in  which  the  northwest  coast  is  described  as  begin- 
ning from  Behring  Straits  and  going  down,  according  to  the  Russian 
claim,  to  55°  of  north  latitude. 

918  Then  it  proceeds  in  Article  I,  in  these  words: 

It  is  agreed  that  the  respective  subjects  of  the  High  Contracting  Parties  shall  not 
be  troubled  or  molested  in  any  part  of  the  ocean,  commonly  called  the  Paoiflo  Ocean, 
either  in  navigating  the  same,  in  fishing  therein,  or  in  landing  at  snob  parts  of  the 
coast  as  shall  not  have  been  already  occupied,  in  order  to  trade  with  the  natives, 
under  the  restrictions  and  conditions  specified  in  the  following  Articles. 
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Is  there  any  one  Member  of  the  Tribunal  in  whose  mind  there  is 
the  slightest  doubt  that  in  this  Treaty  (which  was  a  Treaty  to  cover 
the  whole  area  of  the  dispute,  in  order  to  settle  once  and  for  ever  the 
pretensions  of  the  Ukase  of  1821  with  its  assertion  of  jurisdiction) 
it  was  intended  by  the  use  of  the  words  "  in  any  part  of  the  Ocean 
commonly  called  the  Pacific  Ocean  ",  to  include  Behring  Seat  Is  there 
the  slightest  doubt  that  it  was  not  intended  to  exclude  from  that  term 
" Pacific  Ocean"  a  vast  extent  of  sea  measuring  from  north  to  south 
something  like  1,400  miles  and  from  east  to  west  in  its  widest  part 
something  like  1,000  miles? 

Now  I  go  on  to  Article  II,  which  says : 

In  order  to  prevent  the  right  of  navigating  and  fishing  exercised  npon  the  ocean 
by  the  Contracting  Parties,  from  becoming  the  pretext  for  an  illicit  commerce,  it  is 
agreed  that  the  subjects  of  His  Britannic  Majesty  shall  not  land  at  any  place  where 
there  may  be  a  Russian  establishment  without  the  permission  of  the  Governor  or 
Commandant:  and,  on  the  other  hand,  that  Russian  subjects  shall  not  land  without 
permission  at  any  British  establishment  on  the  north-west  coast. 

Then  Article  III,  says: 

The  line  of  demarcation  between  the  possessions  of  the  High  Contracting  Parties 
upon  the  coast  of  the  continent  and  the  islands  of  America  to  the  north-west,  shall 
be  drawn  in  the  manner  following. 

I  need  not  trouble  the  Tribunal  to  follow  that  line  of  demarcation,  but 
the  concluding  words  of  the  description  are  not  unimportant.  After 
describing  the  course  of  the  line  nearly  up  to  the.  Arctic  Ocean,  the 
Article  concludes  with  these  words: 

Shall  form  the  limit  between  the  Russian  and  British  possessions  on  the* continent 
of  America  to  the  north-west. 

What  does  that  mean  except  the  north-west  coast  of  America f 
Then  there  is  a  stipulation  as  to  the  mode  in  which  the  inland  bound- 
ary is  to  be  drawn,  namely,  that  it  is  not  to  exceed  10  marine  leagues 
from  the  ocean,  following  the  line  of  mountains  where  they  do  not 
exceed  10  marine  leagues.    Then  it  proceeds  in  Article  V  to  say: 

It  is  moreover  agreed  that  no  establishment  shall  be  formed  by  either  of  the  two 
parties  within  the  limits  assigned  by  the  two' preceding  Articles  to  the  possessions 
of  the  other;  consequently  British  subjects  shall  not  form  any  establishment 


I  call  attention  to  this  language- 


either  upon  the  coast  or  upon  the  border  of  the  continent 

that  is  the  lisidre 

919     comprised  within  the  limits  of  the  Russian  possessions  as  designated  in  the  two 
preceding  Article^  and,  in  like  manner  no  establishment  shall  be  formed  by 
Russian  subjects  beyond  the  said  limits. 

Then  Article  VI  says : 

It  is  understood  that  the  subjects  of  His  Britannic  Majesty,  from  whatever  quar- 
ter they  may  arrive,  whether  from  the  ocean  or  from  the  interior  of  the  continent, 
shall  forever  enjoy  the  right  of  navigating  freely  and  without  any  hindrance  what- 
ever, all  the  rivers  and  streams  which  in  their  course  towards  the  Pacific  Ocean  may 
cross  the  line  of  demarcation  npon  the  line  of  ooast  described  in  Artiole  III  of  the 
present  Convention. 

That  clearly  applies  to  the  lisibre;  and  it  is  a  provision  that,  the  crest 
of  the  mountains  when  they  do  not  exceed  10  marine  leagues  from  the 
coast  being  the  dividing  line,  there  is  to  be  a  right  of  navigation  of  rivers 
which  would  be  the  means  of  reaching  the  British  possessions  behind 
that  10-league  strip,  and  therefore  the  stipulation  is  that  for  ever  there 
shall  be  the  right  to  navigate  these  rivers  freely  and  without  hindrance. 
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Kow  I  go  to  Article  VII.  Article  YI  grants  a  perpetual  right.  Arti- 
cle VII  is  limited  to  a  definite  period.    It  says: 

It  is  also  understood  that,  for  the  space  of  ten  years  from  the  signature  of  the  present 
Convention,  the  vessels  of  the  two  Powers,  or  those  belonging  to  their  respective 
subjects  shall  mutually  be  at  liberty  to  frequent,  without  any  hindrance  whatever, 
all  the  inland  seas,  the  gulfs,  havens  and  creeks  on  the  coasts  mentioned  in  Article  III, 
for  the  purposes  of  fishing  and  of  trading  with  the  natives. 

Therefore  under  that  Article  there  is  for  a  limited  period  of  time  a 
right  given  (even  as  to  waters  which  would  be  according  to  law  territo- 
rial waters)  of  user  of  such  waters,  and  that  extends  along  the  whole 
of  the  coast  mentioned  in  Article  III.  Really  I  feel  that  I  should  be 
wrong  in  dwelling  too  long  on  this  matter;  but  there  are  one  or  two 
other  things  to  which  I  must  call  attention. 

The  Tribunal  will  ask  the  question: — What  position  after  this  Treaty, 
and  before  the  concession  to  the  United  States,  did  Russia  in  fact 
assume?  Because  of  course  the  conduct  of  Russia  will  throw  light  upon 
its  view  of  its  obligations  and  its  rights  so  far  as  they  were  based  on  that 
Treaty,  or  so  far  as  they  are  affected  by  that  Treaty,  or  so  far  as  they 
existed  according  to  general  law.  For  that  purpose  I  will  refer  the 
Tribunal  to  the  British  Case,  and  I  would  begin,  (although  I  do  not 
intend  to  read  it  all)  at  page  77,  which  gives  a  history  of  the  various 
records,  so  far  as  we  have  got  them,  of  tradings,  which,  up  to  1824-1825 
unquestionably  were  almost  entirely  south  of  the  Aleutian  peninsula. 
But  I  pass  on,  and  I  ask  the  Tribunal  to  follow  the  position  taken  up  by 
the  United  States  in  the  first  instance  in  1840  in  the  case 
of  the  "Loriot".  This  vessel  undoubtedly  was  seized  or  t^SBHSSJ 
interfered  with  in  a  position  south  of  the  Aleutians,  and  J»_  the  owe  of 
somewhere  in  the  neighbourhood  of  Sitka.    But  we  have        °  ' 

got  the  views  taken,  at  that  time,  by  Mr.  Forsyth  (who  was  then 
920      the  Secretary  of  State),  of  the  effect  of  the  Treaty  of  1824.    At 
page  80  an  excerpt  is  given  from  a  letter  to  Mr.  Dallas.    It  is  in 
these  words: 

On  the  other  hand,  should  there  prove  to  he  no  Russian  Establishments  at  the 
places  mentioned,  this  outrage  of  the  "  Loriot "  assumes  a  still  graver  aspect.  It  is 
a  violation  of  the  right  of  the  citizens  of  the  United  States,  immemorially  exercised, 
and  secured  to  them  as  well  by  the  law  of  nations  as  by  the  stipulations  of  the  1st 
article  of  the  convention  of  1824,  to  fish  in  those  seas  and  to  resort  to  the  coast,  for 
the  prosecution  of  their  lawful  commerce  upon  points  not  already  occupied.  As 
such  it  is  the  President's  wish,  that  you  should  remonstrate  in  an  earnest  and  respect- 
ful tone  against  this  groundless  assumption  of  the  Russian  Fur  Company,  and  claim 
from  His  Imperial  Majesty's  Government  for  the  owners  of  the  brig  "  Loriot",  for 
their  losses  and  for  the  damages  they  have  sustained,  suoh  indemnification  as  may, 
on  an  investigation  of  the  case,  be  found  to  be  justly  due  to  them. 

Mr.  Dallas  himself,  wrote  on  the  16th  August  in  these  terms: 

The  1st  artiole  asserts  for  both  countries  general  and  permanent  rights  of  naviga- 
tion, fishing,  and  trading  with  the  natives,  upon  points  not  oooupied  by  either  north 
or  south  of  the  agreed  parallel  of  latitude 

without  any  limitation  at  all. 

Then  Mr.  Forsyth  writes  to  Mr.  Dallas  on  the  3rd  November,  referring 
to  the  same  Article.    He  says: 

The  1st  Article  of  that  instrument  is  only  declaratory  of  a  right  which  the  parties 
to  it  possessed  under  the  law  of  nations,  without  conventional  stipulations,  to  wit, 
to  navigate  and  fish  in  the  Ooean  upon  an  unoccupied  coast,  and  to  resort  to  such 
coast  for  the  purpose  of  trading  with  the  natives. 

The  United  States,  iu  agreeing  not  to  form  new  establishments  to  the  north  of 
latitude  of  54°  40'  N.,  made  no  acknowledgment  of  the  right  of  Russia  to  the  terri- 
tory above  that  line. 
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So  far  as  tbe  United  States  is  concerned  probably  that  may  be  cor- 
rect; I  do  not  stop  to  criticise  that.    Then  he  goes  on: 

It  cannot  follow  that  tbe  United  States  ever  intended  to  abandon  the  just  right 
acknowledged  by  the  1st  Article  to  belong  to  them  nnder  the  law  of  nations — to 
frequent  any  part  of  the  unoccupied  coast  of  North  America  for  the  purpose  of  fish- 
ing or  trading  with  the  natives.  All  that  the  Convention  admits  is  an  inference  of 
the  right  of  Russia  to  acquire  possession  by  settlement  north  of  54°  40'  N.  Until 
that  actual  possession  is  taken,  the  1st  Article  of  the  Convention  acknowledges  the 
right  of  the  United  States  to  fish  and  trade  as  prior  to  its  negotiation. 

Then  in  his  despatch  of  the  23rd  February,  1838,  Count  Hesselrode 
says: 

It  is  true,  indeed,  the  first  Article  of  the  Convention  of  1824,  to  which  the  pro- 
prietors of  the  "  Loriot "  appeal,  secures  to  the  citizens  of  the  United  States  entire 
liberty  of  navigation,  in  the  Pacific  Ocean,  as  well  as  the  right  of  landing  without 
disturbance  upon  all  points  on  the  northwest  coast  of  America  not  already  occu- 
pied, and  to  trade  with  the  natives. 

Again,  Mr.  Dallas  wrote  to  Count  Nesselrode  on  the  5th  (17th) 
March  1838,  and  in  that  he  interprets  the  Convention  as  applying  to 
any  part  of  the  Pacific  Oceau.    He  says : 

The  right  of  the  Citizens  of  the  United  States  to  navigate  the  Paciflo  Ocean, 
921  and  their  right  to  trade  with  the  aboriginal  natives  of  the  north-west  coast  of 
America,  without  the  jurisdiction  of  other  nations,  are  rights  which  consti- 
tuted a  nart  of  their  independence  as  soon  as  they  declared  it.  They  are  rights 
founded  in  the  law  of  nation*  enjoyed  in  common  with  all  other  independent  sov- 
ereignties, and  incapable  of  being  abridged  or  extinguished  except  with  their  own 
consent. 

Then  he  proceeds  to  argue  the  question ;  but  I  do  not  think  I  need 
trouble  the  Tribunal  to  read  the  whole  of  that,  although  I  do  not  mean 
to  suggest  it  is  not  important;  but  it  looks  like  piling  up  a  mass  of 
argument  upon  a  point  which  we  have  to  submit  is  exceedingly  clear. 

Somewhere  between  1835  and  1845  the  whaling  industry  seems  to 
have  become  very  important.  Whalers  undoubtedly  had  penetrated  to 
Behring  Sea,  and  accordingly  you  will  find  at  the  bottom  of  page  83 
this  statement: 

At  this  time- 
that  is  in  1840: 

whalers  were  just  beginning  to  resort  to  Behring  Sea;  from  1840  to  1842  a  large  part 
of  the  fleet  was  engaged  in  whaling  on  the  "  Karliak  Grounds  ".  Writing  in  1842, 
Etholen  says,  that  for  some  time  he  had  been  constantly  receiving  reports  from 
various  parts  of  the  Colony  of  the  appearance  of  American  whalers  in  the  neighbor- 
hood of  the  shores. 

In  the  same  year  Etholen  relieved  Kuprianof  as  Governor  at  Sitka. 

In  1841  the  Charter  of  the  Russian  American  Company  was  renewed  for  a  further 
term  of  twenty  years.  Etholen  reported  the  presence  of  fifty  foreign  whalers  in 
Behring  Sea. 

I  hope  the  importance  of  this  is  appreciated — whaling  is  one  of  the 
things  expressly  mentioned  in  the  Ukase.  There  is  no  restriction  in 
the  Treaty  to  any  kind  of  fishing;  it  is  general  and  without  qualifica- 
tion.   Then  at  the  bottom  of  page  83  you  will  find  this: 

In  1842,  according  to  Etholen,  thirty  foreign  whalers  were  in  Behring  Sea.  He 
asks  the  Russian  Government  to  send  cruisers  to  preserve  this  sea  as  a  mare  claueum. 

His  efforts  were,  however,  unsuccessful,  the  Minister  for  Foreign  Affairs  replying 
that  the  Treaty  between  Russia  and  the  United  States  gave  to  American  citizens  the 
right  to  engage  in  fishing  over  the  whole  extent  of  the  Pacifio  Ocean. 

The  reference  to  that  is  given. 

Mr.  Justice  Harlan.— Who  is  Etholen t 

Sir  Charles  Russell. — He  was  at  that  time  Governor  of  Alaska. 
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Then  it  proceeds: 

In  the  same  year,  inland  explorations  by  Zagoskin,  which  continued  till  1844, 
began.  Sir  George  Simpson,  Governor  of  the  Hudson's  Kay  Company,  reached  the 
Stikinepost  just  in  time  to  prevent  an  Indian  uprising.  He  also  visited  the  Russian 
establishment  at  Sitka,  and:  completed  an  arrangement  between  the  Companies  to 
interdict  trade  in  spirits  on  the  coast. 

Lord  Hansen. — You  were  about,  Sir  Charles,  to  tell  us  where  that 
statement  is.    I  am  referring  to  the  bottom  of  page  83. 

Sir  Charles  Russell. — It  is  in  Bancroft's  History  of  Alaska, 
page  583. 
922         Lord  Hanhrn. — I  mean  the  sentence  with  reference  to  the 
Minister  for  Foreign  Affairs. 

Sir  Charles  Russell.— That  will  be  found  in  the  citations  lower 
down. 

Lord  Hannen.— That  is  what  I  want  to  get. 

Sir  Charles  Russell. — It  is  in  Bancroft,  who  is  an  American 
author,  as  probably  you  are  aware.    Then  it  goes  on  to  say : 

About  this  time  the  Russian  American  Company  became  alarmed  at  the  danger  to 
their  fnr  trade.  Every  effort  was,  therefore,  put  forward  by  the  Company  and  the 
Governors  to  induce  the  Foreign  Office  of  the  Russian  Government  to  drive  off  these 
whalers  from  the  coasts,  and  by  excluding  them  for  a  great  distance  from  shore 
prevent  trespasses  on  shore  and  the  traffic  in  furs. 

At  this  time  pelagic  sealing,  although  it  is  admitted  to  have  been 
carried  on  from  time  immemorial — I  mean  from  the  coasts,  by  the 
natives — probably,  had  not  assumed  very  large  proportions;  and  appar- 
ently the  American  subjects  and  the  British  subjects,  and  others,  were 
doing  what,  at  another  period,  the  Americans  had  done  in  the  Falkland 
Islands,  namely,  making  descents  on  the  islands  themselves,  and  taking 
seals  in  that  way,  which  they  had  no  right  from  any  point  of  view  to 
do;  and  accordingly  the  suggestion  is  here  made,  that  in  order  to  pre- 
vent raids  the  Russian  Government  should  authorize  the  driving  of 
these  whalers  off  the  coasts. 

Then  it  proceeds  to  say: 

In  1843  explorations  were  carried  out  by  the  Russian  on  the  Sustchina  and  Copper 
Rivers. 

The  whalers  from  1843  to  1850  landed  on  the  Aleutian  and  Kurile  Islands  commit- 
ting depredations.  United  States  captains  openly  carried  on  a  traffic  in  furs  with 
the  natives.    Tikhmenieff  writes, 

From  1843  to  1850  there  were  constant  complaints  by  the  Company  of  the  increasing 
boldness  of  the  whalers. 

This  is  an  extract  from  a  historical  review  of  the  formation  of  the  Rus- 
sian American  Company  and  their  proceedings,  written  by  Tikhmenief, 
a  Bussian  chronicler.  It  is  referred  to  on  page  40  of  volume  1  of  the 
Appendix  to  the  British  Case. 

I  am  also  reminded  in  this  connection  that  the  United  States  Counter 
Case,  on  page  24,  refers  to  this  enumeration  of  historical  facts  by  us, 
and  says: 

Later,  however,  especially  in  the  years  following  1840,  Behring  Sea  was  actually 
visited,  as  pointed  out  at  pages  83  to  90  of  the  British  Case,  by  numerous  vessels, 
mostly  whalers. 

Of  course,  the  point  of  this  is  to  see  what,  if  anything,  Bnssia  did. 
That  is  the  point  which  I  am  now  coming  to.  I  now  read  from  page  84 
of  the  British  Case. 

In  1846  the  Governor  General  of  Eastern  Siberia  asked  that  foreign  whalers  should 
not  he  allowed  to  come  within  40  Italian  miles  of  the  Russian  shores. 
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Tikhmenieff  thus  describes  the  result  of  these  representations: 

The  exact  words  of  the  letter  from  the  Foreign  office  are  as  follows: 
823  The  fixing  of  a  line  at  sea  within  which  foreign  vessels  should  be  prohibited 
from  whaling  off  our  shores  would  not  be  in  accordance  with  the  spirit  of  the 
Convention  of  1824,  and  would  be  contrary  to  the  provisions  of  our  Convention  of 
1825  with  Great  Britain.  Moreover,  the  adoption  of  such  a  measure,  without  pre- 
liminary negotiation  and  arrangements  with  the  other  Powers,  might  lead  to  protests, 
since  no  clear  and  nniform  agreement  has  yet  been  arrived  at  among  nations  in 
regard  to  the  limit  of  jurisdiction  at  sea. 

In  1847  a  representation  from  Governor  Tebenkof  in  regard  to  new  aggressions  on 
the  part  of  the  whalers  gave  rise  to  further  correspondence.  Sometime  before,  in 
June  1846,  the  Governor  General  of  Eastern  Siberia  had  expressed  his  opinion  that, 
in  order  to  limit  the  whaling  operations  of  foreigners,  it  would  be  fair  to  forbid  them 
to  come  within  40  Italian  miles  of  our  shores,  the  ports  of  Petropaulovsk  and  Okhotsk 
to  be  excluded,  and  a  payment  of  100  silver  roubles  to  be  demanded  at  those  ports 
from  every  vessel  for  the  right  of  whaling.  He  recommended  that  a  ship  of  war 
should  be  employed  as  a  cruiser  to  watch  foreign  vessels. 

Kbw  there  is  a  distinct  claim  addressed  to  the  Government  for  pro- 
tection.   This  is  the  answer: 

The  Foreign  Office  expressly  stated  as  follows  in  reply: 

This  is  again  a  textual  quotation. 

We  have  no  right  to  exclude  foreign  ships  from  that  part  of  the  Great  Ocean 
which  separates  the  eastern  shore  of  Siberia  from  the  northwestern  shore  of  America, 
or  to  make  the  payment  of  a  sum  of  money  a  condition  to  allowing  them  to  take 
whales. 

What  was  that  sea  which  is  part  of  the  Great  Ocean  unless  it  was 
the  Behring  Sea — that  part  of  the  Great  Ocean  which  separates  the 
eastern  shore  of  Siberia  from  the  north-western  shore  of  America!  May 
I  call  the  attention  of  the  Tribunal  to  the  map?  What  is  the  sea  that 
separates  Siberia,  on  the  one  hand,  from  the  north-west  coast  of  America 
on  the  other,  unless  it  is  the  Behring  Sea;  and  what  is  the  Great  Ocean 
of  which  that  intervening  sea  is  described  as  part  unless  it  is  the  Great 
South  Sea,  or  the  Pacific  Ocean  f  The  language  is  indubitable  and 
unmistakeable. 

Tikhmenieff  continues, 

The  Foreign  Office  were  of  opinion  that  the  fixing  of  the  line  referred  to  above 
would  re-open  the  discussions  formerly  carried  on  between  England  and  France  on 
the  subject.  The  limit  of  a  cannon-shot,  that  is,  about  three  Italian  miles,  wonld 
alone  give  rise  to  no  dispute.  The  Foreign  Office  observed  in  conclusion,  that  no 
Power  had  yet  succeeded  in  limiting  the  freedom  of  fishing  in  open  seas, 

that  is  literally,  historically  true; 

and  that  such  pretensions  had  never  been  recognized  by  the  other  Powers.  They 
were  confident  that  the  fitting  out  of  colonial  cruisers  would  put  an  end  to  all  diffi- 
culties; there  had  not  yet  been  time  to  test  the  efficacy  of  this  measure. 

That  is  with  reference  to  preventing  raiding  upon  the  islands  and 
coasts.  Then  there  is  another  statement  there  with  further  details, 
bringing  it  down  to  a  later  period. 

The  President. — Is  the  authority  of  this  official  gentleman  acknowl- 
edged by  the  other  party  t 
924         Sir  Charles  Russell. — Yes,  I  thought  I  read  a  moment  ago 
a  passage  in  which,  referring  to  the  very  pages  I  am  reading  from 
(pages  83  to  90) — the  United  States  referred  to  these  quotations  in  our 
Case. 

The  President. — I  mean  the  quotations  from  the  Russian  official 
documents? 

Sir  Charles  Russell. — Yes,  I  thought  the  Tribunal  would  have 
appreciated  my  reference.    I  referred  to  page  24  of  their  Counter-Case, 
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in  which,  referring  to  the  very  passages  I  have  been  reading,  they  make 
this  comment  * 

Later,  however,  especially  in  the  years  following  1840,  Behring  Sea  was  actually 
visited,  as  pointed  out  at  pages  83  to  90  of  tbe  British  Case,  by  numerous  vessels, 
mostly  whalers,  but  it  is  shown  by  Bancroft,  the  author  so  frequently  quoted  by  the 
British  Government,  that  the  whaling  industry  was  not  for  the  Russians  a  profit- 
able one. 

And  this  is  their  comment: 

General  Poster. — Would  it  be  convenient  for  yon  to  read  page  255. 

Sir  Charles  Russell.— I  will,  if  yon  like. 

General  Foster. — I  should  be  glad  if  you  would,  in  view  of  the 
President's  enquiry,  because  it  shows  that  we  contradict  distinctly  the 
quotations,  made. 

Sir  Charles  Russell. — I  will  read  it  if  you  wish.    It  says  here: 

Bnt  it  is  shown  by  Bancroft,  the  author  so  frequently  quoted  by  the  British  Gov- 
ernment, that  the  whaling  industry  was  not,  for  the  Russians,  a  profitable  one,  and 
there  appears  to  have  been  no  motive  for  protecting  that  industry  by  the  imperial 
Ukase  of  the  colonial  government. 

That  is  all  the  comment  that  is  made  so  far.    Then  it  goes  on : 

Bancroft  is  also  referred  to  in  the  British  Case  (pp.  83  and  84)  to  show  that  in  1842 
the  Russian  Government  refused  Etholin's  request  that  Behring  Sea  be  protected 
against  invasions  of  foreign  whalers,  on  the  ground  that  the  Treaty  of  1824  between 
Russia  and  the  United' States  gave  to  American  citizens  the  right  to  engage  in  fish- 
ing over  the  whole  extent  of  the  Pacific  Ocean.  From  what  is  said,  however,  by  this 
same  author  immediately  following  the  above  citation,  it  appears  that,  through  the 
endeavours  of  Etholin  the  Government  at  length  referred  the  matter  to  a  committee 
composed  of  officials  of  the  navy  department,  who  reported  that  the  cost  of  fitting 
ant  a  cruiser  for  the  protection  of  Behring  Sea  against  foreign  whalers  would  be 
200,000  roubles  in  silver,  and  the  cost  of  maintaining  such  a  craft  85,000  roubles  a 
year.  To  this  a  recommendation  was  added  that,  if  the  company  were  willing  to 
assume  the  expenditure,  a  cruiser  should  at  once  be  placed  at  their  disposal.  Hence, 
according  to  Bancroft,  the  failure  to  protect  Behring  Sea  can  not  be  traced  to  the 
fact  that  the  Russian  Government  considered  it  had  lost  the  right  to  do  so  by  the 
treaties  of  1824  and  1825. 

General  Foster. — It  was  a  question  of  money,  not  of  right. 

Sir  Charles  Russell. — Gould  any  thing  be  more  absurd  than  this 
comment,  which  is  gravely  referred  to  as  a  comment  impugning  the 
accuracy  of  the  excerpts  from  these  official  accounts  f  Where  is  the 
suggestion  that  these  accounts  are  not  accurate!  What  there  is  here 
is  a  suggestion  that  the  failure  to  protect  Russian  rights  was 
925  owing  to  the  fact  that  it  would  be  too  expensive  to  do  it.  That 
is  the  only  suggestion  that  is  made  on  this  page. 

General  Foster. — Bancroft  says  so. 

Sir  Charles  Russell. — If  he  said  so,  it  is  cited  in  your  case. 

General  Foster. — Quoting  from  your  own  author. 

Sir  Charles  Russell. — I  think  there  must  be  a  limit  to  these  inter- 
ruptions. I  have  gratified  you  so  far,  and  have  been  pleased  to  be  able 
to  gratify  you,  because  it  is  a  strong  point  in  favour  of  what  I  have 
been  addressing  the  Tribunal  upon.  I  have  read  the  pages  from  the 
letters  of  the  Foreign  Miuister  in  which  he  said:  We  have  no  right  to 
do  it:  it  will  reopen  the  question  between  the  British  Government  and 
the  Government  of  America  if  we  attempt  to  do  it. 

The  President. — Is  that  all,  General  Foster,  you  wish  to  be  read 
from  the  Counter-Case  under  the  present  circumstances? 

General  Foster. — As  it  appears  the  interruption  is  unwelcome,  I 
will  reserve  it. 

Sir  Charles  Russell. — I  assure  you,  it  is  not  unwelcome — my 
Mend  is  quite  wrong.    If  I  am  reading  anything,  and  there  is  any- 
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thing  else  which  explains  its  meaning  or  puts  a  different  meaning  on 
it,  I  shall  always  be  willing  to  read  it;  bnt  really  to  make  this  a  foun- 
dation for  stating  that  the  United  States  had  impugned  the  accuracy 
of  our  quotations,  I  must  say,  is  absurd. 

General  Foster. — I  understood  Counsel  just  now  to  remark  that  he 
has  read  an  authoritative  declaration  from  the  Russian  Minister.  He 
will  And  that  he  read  it  from  a  historian. 

The  President. — That  is  quoted  from  the  Foreign  Office.  It  is  in 
inverted  commas. 

bir  Charles  Russell. — I  beg  General  Foster's  pardon.  It  may  be 
my  fault,  but  I  thought  I  read  "  Tikhmenieff  thus  describes  the  result 
of  these  representations";  and  then  he  proceeds  to  say:  "The  exact 
words  of  the  letter  from  the  Foreign  Office  were  as  follows  ".  Then  the 
words  are  given  in  inverted  commas.  Then  on  the  next  page — I  have 
no  doubt  I  was  not  expressing  myself  with  sufficient  clearness — he  goes 
on  in  inverted  commas  to  say  "  The  Foreign  Office  expressly  stated  as 
follows  in  reply: 

We  hare  no  right  to  exclude  foreign  ships  from  that  part  of  the  Great  Ocean 
which  separates  the  eastern  shore  of  Siberia  from  the  north-western  shore  of  Amer- 
ica, or  to  make  the  payment  of  a  sum  of  money  a  condition  to  allowing  them  to  take 
whales. 

Lord  Hannbn. — Have  you  got "  Bancroft  *  here!  I  do  not  mean  in 
the  room,  but  for  reference. 

Sir  Charles  Russell. — We  have.  It  is  quite  available,  and  I  can 
send  for  it  at  any  moment. 

Now,  I  am  loth  to  make  a  reference  to  a  subject  not  pleasant  to 
either  of  us,  and  1  will  content  myself  with  saying  that  certain  of 
those  falsified  documents  relate  to  the  period  after  the  Treaties, 
926  and  consist,  in  large  part,  of  interpolations  suggesting  that  there 
had  been  interference  by  Russia,  which  would  have  been  incon- 
sistent with  its  true  action  as  we  now  know  it  to  be.  I  content 
myself  with  saying  that.  They  begin  at  page  60  of  the  original  Case, 
and  go  on.    I  do  not  enlarge  upon  it. 

Then  there  is  one  other  thing  I  must  say  in  this  connection,  and  I 
think  it  brings  this  matter  practically  to  a  conclusion .  After  the  Ukase 
of  1821,  there  were  two  confirmatory  Charters  granted  to  the  Russian- 
American  Company,  and  the  significant  change  in  the  language  of  those 
Charters,  compared  with  the  original  Charter  under  the  Ukase  of  1821, 
is  itself  significant  and  conclusive  upon  the  point  upon  which  I  am 
addressing  you. 

In  order  that  this  point  may  be  appreciated,  let  me  invite  your  atten- 
tion to  volume  I  of  the  United  States  Appendix,  at  page  16,  to  look  at 
what  the  terms  of  the  original  Ukase  were. 

The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry  on  all 
islands,  ports,  and  gulfs,  including  the  whole  of  the  northwest  coast  of  America, 
beginning  from  Bebring  Straits  to  the  51°  of  northern  latitude,  also  from  the  Aleutian 
Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Korile  Islands  from 
Bebring's  Straits  to  the  South  cape  of  the  Island  of  Urup,  namely,  to  the  46°  50' 
northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

That  is  the  4th  of  September,  1821.  There  are  provisions,  as  you 
will  recollect,  for  the  confiscation  of  vessels  that  come  within  the  limits 
there  set  out.  The  Charter  of  1821  is  on  page  24,  and  it  concedes  to 
the  Company  the  privilege  of  hunting  and  fishing,  to  the  exclusion  of 
all  other  Russian  or  foreign  subjects,  throughout  the  territories  long 
since  in  the  possession  of  Russia,  and  then  it  describes  the  extent  of 
those  territories  in  much  the  same  language.    Now,  if  you  turn  to 
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page  21 ,  you  will  find  the  document  at  the  bottom  of  that  page  headed, 
"Confirmation  of  Charter  of  1821".  This  confirmation  was,  in  fact, 
published  by  the  Senate  on  March  29th  (April  10th)  1829,  five  years 
after  the  Treaty  with  the  United  States,  and  four  years  after  the 
Treaty  with  Great  Britain.  If  Russia  was  acting,  as  we  assume  she 
was,  in  good  faith  in  the  matter,  you  would  expect  to  see  a  recognition 
of  these  Treaties,  and  of  the  fact  of  limiting  the  rights  which  could  be 
properly  granted  to  the  different  subjects,  and,  accordingly,  you  do  And 
it  on  page  28. 

The  limits  of  navigation  and  industry  of  the  Company  are  determined  by  the 
treaties  concluded  with  the  United  States  of  America  5  (17),  1824,  and  with  England 
February  16  (18),  1825. 

In  all  the  places  allotted  to  Russia  by  these  Treaties  there  shall  be  reserved  to  the 
Company  the  right  to  profit  by  all  the  fur  and  fish  industries,  to  the  exclusion  of  all 
other  Russian  subjects. 

You  see  the  change  at  once.    Then  comes  Article  Vll. 

All  the  articles  of  these  rules  and  of  the  privileges  published  together  with  them, 
which  are  not  limited  by  the  aforesaid  Treaties,  and.  which  are  not  contrary  to  the 
Ukase  of  October  14th,  1827,  concerning  outran ce  into  sendee,  shall  remain  in  fall 
force. 

Therefore,  it  is  the  clearest  recognition  that  they  had  no  longer 
927  the  right  to  exclude  foreigners  from  the  pursuit  of  fishing, because 
the  power  in  the  first  was  exclusive  of  all  other  Russian  and  of 
all  foreign  subjects.  In  the  confirmatory  Charter  of  1829,  it  is  Russian 
subjects  only;  and  the  powers  granted  to  Russian  subjects  are  to  be 
determined  and  limited  by  the  effect  of  those  Treaties. 

Mr.  Justice  Harlan. — Do  you  construe  that  to  mean  that  Russia 
intended  foreign  subjects  to  profit  in  the  fur  and  fish  industries  which 
would  otherwise  belong  to  Russia! 

Sir  Charles  Russell. — No;  I  have  said  nothing  that  would  bear 
that  meaning.  In  the  Treaty,  so  far  as  there  were  exclusive  rights 
given,  of  course,  she  had  a  right  to  deal  with  them;  but  I  deal  with  the 
one  point  only,  and  do  not  want  to  be  led  away  to  others,  of  the  recog- 
nition of  the  right  of  the  subjects  of  Great  Britain  and  of  the  United 
States  to  fish  in  the  Behring  Sea;  that  under  the  terms  of  the  Charter 
of  1821,  six  days  after  the  date  of  the  Ukase,  in  the  whole  area, 
embracing  and  including  Behring  Sea,  there  was  an  exclusion  of  all 
foreign  subjects  and  of  all  Russian  subjects;  but,  in  the  confirmatory 
Charter  of  1829,  there  is  the  omission  of  the  exclusion,  as  far  as  the 
Treaty  affects  the  area,  of  foreign  subjects  altogether. 

Mr.  Justice  Harlan. — I  think  I  ought  to  say  that  I  have  no  desire 
to  lead  Counsel  to  other  subjects;  my  only  wish  was  to  follow  out  the 
matter  to  which  he  referred,  as  I  supposed. 

Lord  Hannen. — And  I  am  bound  to  say  I  have  the  same  difficulty  as 
Mr.  Justice  Harlan.  That  is  plainly  confined  to  the  exclusion  of  all 
Russian  subjects  in  places  allotted  to  Russia. 

Sir  Charles  Russell. — Clearly. 

The  President. — The  ten-year  clause,  I  suppose. 

Sir  Charles  Russell. — Yes.  May  I  respectfully  beg  Mr.  Justice 
Harlan's  pardon;  I  am  sure  I  did  not  mean  to  convey  that  I  did  not 
desire  the  question  to  be  put.    I  thought  I  had  made  my  meaning  clear. 

So  in  the  Confirmatory  Charter  of  1844,  on  page  28,  dated  the  10th 
of  October,  1844,  Article  II  says. — 

The  limits  of  the  navigation  and  trade  of  the  Company  on  the  shore  of  the  Conti- 
nent and  on  the  Island*  of  Northwestern  America,— 
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and  it  repeats  the  coarse  of  the  line  of  demarcation  in  the  Treaty 
between  Great  Britain  and  Russia;  and  then,  in  section  3,  it  provides: 

In  all  places  annexed  to  Russia  by  the  above-mentioned  delimitation  there  is 
granted  to  the  Company  the  right  to  carry  on  the  fur  and  fishing  industries  to  the 
exclusion  of  all  Russian  subjects. 

I  do  not  think  there  is  anything  else  in  that  which  it  is  important  to 
draw  attention  to. 

Now,  I  have  practically  dealt  with  both  branches  of  Article  L  The 
Tribunal  will  observe  that  it  contains  two  divisions:  first,  what  exclu- 
sive jurisdiction  in  the  sea  known  as  Behring  Sea  did  Russia 
928  assert  and  exercise,  and  what  exclusive  rights  in  the  seal-fisher- 
ies did  Russia  assert  and  exercise  f  I  have  inciden  tally,  of  course, 
addressed  myself  to  both  questions.  I  want  to  say  one  word,  however, 
about  the  question  of  the  exclusive  right  in  the  seal  fisheries. 

Mr.  Justice  Harlan. — Before  you  go  to  that,  Sir  Charles,  let  me  make 
one  enquiry  so  that  I  may  gel  your  view  fully. 

We  are  required  in  the  first  question  to  answer  what  exclusive  juris- 
diction Russia  asserted  and  exercised.  If  I  remember  rightly,  both  M. 
de  Poletica  in  his  letter  to  Mr.  Adams,  and  Baron  Nicolay  in  his  letter 
to  Lord  Londonderry  or  Count  Lieven,  said  that  Russia,  if  it  deemed 
proper,  could  declare  the  whole  of  the  Ocean,  the  Pacific  Ocean,  mare 
clausum ;  but  they  did  not  intend  by  such  Ukase  to  assert  any  such 
right,  but  only  limited  their  declaration  to  particular  localities.  Now, 
do  you  contend  that  in  answering  that  question  we  should  regard  this 
announcement  of  Russia  of  its  right,  if  it  thought  proper,  to  exercise 
this  exclusive  jurisdiction  over  these  waters,  as  an  assertion  within  the 
meaning  of  the  Treaty  f 

Sir  Charles  Russell. — Certainly,  an  assertion. 

Lord  Hannen. — But  not  an  exercise  f 

Sir  Charles  Russell. — But  not  an  exercise.  I  will  formulate  in 
precise  language  what  we  submit  ought  to  be  the  answers  to  each  of 
these  four  questions. 

I  was  saying  a  word  about  what  exclusive  rights  in  the  seal-fisheries 
did  Russia  assert  and  exercise.    Upon  this  there  does  not  seem  to  be 

any  room  for  question.  Russia  was  the  territorial  owner 
dnsi*?*  right6  ein  °'  tlje  Pribilof  Islands.  Russia  exercised  the  rights  of 
the  s**i  fisheries  territorial  ownership  upon  those  Islands,  and  had  the 
Bassia.Ised     by  rights,  whether  she  exercised  them  or  not  I  know  not  and 

care  not,  but  the  right  to  exercise  them  exclusively  of  all 
other  persons  and  Powers,  not  only  on  the  Islands,  but  within  3  miles 
of  the  coast  of  the  Islands.  There  is  no  suggestion  that  Russia,  as 
regards  the  seal  fisheries,  made  at  any  time  any  assertion  greater  than 
or  different  from  the  assertion  which  she  would  be  justified  in  making 
as  territorial  owner.  I  find  none.  My  learned  friends  would  answer 
that,  and,  as  I  conceive,  quite  rightly,  by  saying  that  there  was  no  need 
for  her  to  assert  any  right  outside,  because  pelagic  sealing  had  not  got 
to  such  dimensions  as  to  call  for  her  interference.  That  I  do  not  propose 
to  deal  with  at  this  stage  of  the  argument  at  all,  because  it  would 
embrace  the  more  wide  and  general  question  of  what  right  she  could 
have  asserted  in  point  of  fact,  which  is  not  the  point  touched  by  ques- 
tion 1.  It  is  not  the  question  of  what  right  she  had  in  fact,  it  is  what 
right  she  asserted  and  exercised.  I  will  consider  whether  she  could 
have  any  right.  Of  course,  the  Tribunal  knows  I  assert  that  she  could 
not,  except  the  rights  that  belong  to  her  as  territorial  owner, — rights 
ratione  soli;  the  exclusive  right  to  take  what  was  upon  her  territory, 
the  right  to  exclude  anybody  else  from  that  territory;  and  a  similar 
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right  extending  to  the  maritime  belt  of  three  miles  beyond  her  terri- 
tory. 

929  Senator  Morgan. — As  to  that  marginal  belt,  I  understood  yon 
to  say  a  moment  ago  that  Russia  at  that  time  said  that  the  Nations 

had  not  agreed  to  the  3-mile  limit  as  a  matter  of  international  law. 

Sir  Charles  Russell.— In  order  that  the  Tribunal  may  follow  this 
exactly,  I  will  repeat  the  question  that  you,  Sir,  have  been  good  enough 
to  address  to  me  in  relation  to  my  limitation  of  the  3-miles  on  the  coast: 
you  suggest  to  me  that,  in  one  of  the*  communications  from  Russia,  it 
had  been  stated  that  the  3-mile  marginal  belt  was  not  then  determined, 
or  fixed  or  universally  agreed  upon  limit  of  territorial  waters. 

I  think  there  is  truth  in  that  suggestion.  It  was,  to  a  greater  or 
less  extent,  indeterminate.  It  was  I  think  generally  fixed  at  the 
length  to  which  cannon-shot  could  be  carried,  and  that  may  have  varied 
more  or  less;  but  it  is  quite  true  to  say  that  at  that  time  it  was  not 
quite  clearly  fixed,  whether  it  was  3  miles,  or  4  miles,  or  5  miles,  but 
beyond  that  there  was  no  difference.  There  was  a  certain  marginal  belt, 
the  precise  limit  of  which  has  in  later  years  come  to  be  recognized  at  3 
miles,  or  a  marine  league. 

The  President. — It  has  no  relation  to  our  subject,  and  perhaps  it 
would  be  better  not  to  press  that  question  too  tightly  even  to  day. 

Sir  Charles  Russell. — No,  because  as  the  power  of  arms  is 
increased,  it  may  be  the  application  of  that  principle  terras  dominium 
finitur  uHfinitur  armorum  vis  may  receive  a  greater  expansion.  It  is 
not  a  question,  I  would  venture  to  say,  that  need  trouble  us. .  It  is 
admitted  that  there  is  a  marginal  belt  which  to-day  may  be  indetermi- 
nate, but  indeterminate  only  within  narrow  and  confined  limits. 

Senator  Morgan. — Then,  I  take  it,  it  was  entirely  indefinite  how 
far  Russia  claimed  at  that  time  jurisdiction  in  a  territorial  sense  in  Beh- 
ring  Sea. 

Sir  Charles  Russell. — Do  yon  mean  before  or  after  the  Ukase  t 

Senator  Morgan. — At  that  time. 

Sir  Charles  Russell. — There  is  a  great  difference.  It  is  clear 
that  by  the  Ukase  if  that  had  been  persisted  in  she  claimed  territorial 
jurisdiction  over  the  whole  of  Behring  Sea.  As  I  have  pointed  out  she 
was  insisting  on  100  miles  from  the  land,  which  100  miles  from  the  land 
would  have  shut  Behring  Sea  and  made  it  a  mare  clausum. 

Mr.  Justice  Harlan.—- May  not  that  throw  some  light  on  the  fact, 
which  struck  me  in  the  correspondence,  that  Mr.  Canning  did  not  at 
any  time  mention  the  Behring  Sea  or  the  Sea  of  Kamschatka,  but 
seemed  to  have  constantly  in  his  mind  keeping  open  Behring  Straits, 
because  if  the  100-mile  limit  was  enforced  that  would  close  Behring 
Strait.  Of  course  he  must  have  proceeded  on  the  ground  that  Russia 
disclaimed  any  purpose  of  keeping  foreign  vessels  out  of  the  open 
waters  of  Behring  Sea.  They  could  not  get  out  to  the  Arctic  Ocean 
unless  Behring  Straits  were  open. 

Sir  Charles  Russell. — With  deference  that  is  not  what  the  corre- 
spondence shews,  because  the  question  of  Behring  Straits  being 

930  closed  comes  up  in  relation  to  a  different  subject — the  access  to 
the  Arctic  Ocean  beyond  it. 

Mr.  Justice  Harlan. — Mr.  Canning  said — We  cannot  get  to  the 
Arctic  Ocean  with  vessels  of  discovery  unless  we  go  through  Behring 
Straits. 

Sir  Charles  Russell. — True  he  uses  the  reference  in  a  very  signifi- 
cant way.  He  says  the  Power  that  could  propose  to  itself  the  notion 
of  treating  the  Pacific  Ocean  as  mare  clawtum  mi£ht  think  it  right  to 
close  Behring  Straits,  which  is  only  18  miles  wide.    That  the  Ukase 
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involved  the  assertion  of  territorial  dominion  over  Behring  Sea  is  made 
apparent  also  by  the  statement  of  M.  Poletica  justifying  the  Ukase  on  the 
ground  that  they  were  entitled  to  treat  it  as  a  mare  clausum,  merfermte, 
but  they  did  not  intend  to  push  their  rights  to  that  length,  losing  sight 
of  the  fact  that  pushing  their  rights  of  sovereignty  to  100  miles  from 
the  coast  did,  it  was  insisted  on,  effectually  close  Behring  Sea  up.  And 
that  that  was  a  claim  of  territorial  sovereignty  is  clear  from  the  opinion 
of  the  King's  Advocate,  which  I  read,  and  also  the  more  important 
opinion  of  Lord  Stowell,  that  &  right  to  prevent  people  coming  over 
any  land  covered  by  water  is  necessarily  an  assertion  of  territorial 
dominion  over  that  water. 

Mr.  Justice  Harlan. — Thejanguage  of  Lord  Stowell  is,  the  territo- 
ries claimed  are  of  different  species,  islands,  portions  of  the  Continent, 
and  large  portions  of  the'sea  adjoining. 

Sir  Charles  Russell. — Quite  right,  Sir,  and  Behring  Sea  would 
be  a  very  large  portion  of  the  sea  adjoining,  and  that  would  make  the 
point  stronger.  He  was  regarding  it  as  100  miles  from  the  coast  He 
says  that  is  territorial  jurisdiction  over  100  miles  from  the  coast. 

Mr.  Justice  Harlan. — I  do  not  say  you  are  not  right;  1  only  wanted 
to  see  what  your  view  was. 

Sir  Charles  Russell. — I  do  not  think  it  could  be  contended  by 
the  other  side  that,  if  a  Power  asserts  an  exclusive  right  to  possession 
of  a  certain  area  of  land  covered  by  water,  and  says,  we  have  the  right 
to  exclude  anybody  else  from  coming  in  that  area,  that  that  is  anything 
but  an  assertion  of  territorial  jurisdiction  over  that  area. 

Mr.  Carter. — My  argument  was  distinctly  the  other  way. 

Sir  Charles  Russell. — I  confess,  it  astonishes  me  to  hear  it. 

Mr.  Carter. — 1  only  seek  to  correct  a  misapprehension. 

The  President. — And  of  course  it  is  correct  for  Counsel  to  acknowl- 
edge that  they  did  not  argue  the  point  in  that  way.  1  think  they  stand 
on  the  same  ground  as  you  do.  They  do  not  argue  the  point  of  juris- 
diction as  to  the  first  question.  [To  Mr.  Carter]!  do  not  understand 
in  your  argument  you  called  upon  us  to  decide  that  the  rights  claimed 
or  exercised  by  Russia  were  rights  of  territorial  jurisdiction. 

Mr.  Carter. — We  do  not.  The  interpretation  that  I  put  in  my 
argument  on  the  Ukase  was  that  it  was  not  an  assertion  of  territorial 
dominion  over  the  sea,  but  a  mere  assertion  of  a  right  to  protect  a  shore 
industry  by  protective  measures  stretching  over  the  sea. 

Sir  Charles  Russell. — Then  weagree  as  to  the  first  question. 
931  The  President. — It  is  a  relief  to  us  to  believe  you  do.  You  do 
not  deny  historically,  that  is  as  a  point  of  history,  that  Russia 
asserted  these  territorial  rights  of  jurisdiction,  which,  upon  my  impres- 
sion at  first  sight  (though  I  do  not  express  any  definite  opinion  of  my 
own)  according  to  the  despatches  of  M.  de  Poletica  and  Baron  Nicolay 
and  Count  Nesselrode,  seem  to  be  expressly  reserved  by  Russia. 

Mr.  Carter. — I  do  not  quite  understand  the  suggestion  of  the 
learned  President. 

The  President. — In  the  diplomatic  despatches  of  M.  de  Poletica 
and  Baron  Nicolay  and  of  Count  Nesselrode,  the  Minister  of  Foreign 
Affairs,  the  Russians  declared  that  they  might  have  the  right  of  con- 
sidering the  sea  between  the  two  coasts  of  Asia  and  America,  that  is 
to  say,  not  only  Behring  Sea  but  a  great  portion  of  the  .North  Pacific 
Ocean,  as  being  a  mare  clausam;  that  is  to  say,  a  sea  on  which  they 
have  the  rights  of  territorial  sovereignty.  I  say  you  did  not  touch 
that  point  in  your  argument. 

Mr.  Carter. — I  said  in  reference  to  that,  that  while  they  declared 
that  they  might  have  asserted  that  right,  they  expressly  declared,  or 
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what  I  understood  as  expressly  declared,  that  they  did  not  intend  to 
assert  it;  that  the  measure  was  designed  as  a  preventive  one.  That  is 
to  say,  it  was  as  I  understood  it  for  the  purpose  of  protecting  a  shore 
industry;  that  they  did  not  intend  to  assert  territorial  dominion  over 
Behring  Sea,  although  they  said  they  might  assert  it. 

The  President. — That  they  might  assert  it  if  they  chose  to  do  sot 

Mr.  Garter. — If  they  chose  to  do  so;  but  that  they  did  not  choose 
to  assert  it  by  the  Ukase. 

The  President. — There  is  some  doubt  as  to  the  use  of  the  word 
"assert".  I  think  you  use  the  word  "assert"  in  a  different  meaning 
from  what  Sir  Charles  does. 

Mr.  Garter. — They  said  they  might  assert  it,  and  assert  it  right- 
fully.   There  is  no  doubt  about  that. 

The  President. — They  did  not  mean  to  exercise  it!       * 

Mr.  Garter. — They  did  not  mean  even  to  assert  it. 

Sir  Charles  Russell. — Mr.  President,  there  is  a  latent  ambiguity 
in  my  friend's  statement  which  must  be  cleared  up.  I  began,  in  order 
to  avoid  that  ambiguity,  by  giving  to  this  Tribunal  what  I  conceived  to 
be  the  meaning  of  that  first  question,  in  order  to  show  that  when 
"right"  and  "exclusive  jurisdiction"  were  there  referred  to,  it  did 
not  mean  the  general  inherent  right  which  a  nation  has  to  protect  its 
property  or  its  interests,  which  I  will  discuss  hereafter,  but  that  the 
question  was  pointed  to  whether  Eussia  had  asserted  and  exercised 
territorial  jurisdiction. 

Let  me  recur  to  that  point,  which  I  now  see  I  was  quite  right  in 
endeavouring  to  make  clear  at  the  beginning  of  the  discussion.  I 
pointed  out  that  a  right  of  defence  of  property  or  interest  was  not  an 
exclusive  right.  The  word  in  the  question  is  "  exclusive".  I  pointed 
out  further  that  still  less  was  it  an  exclusive  right  of  jurisdiction 
932  in  a  defined  area,  because  I  pointed  out  that  a  right  of  defence 
or  protection  of  property  or  interest  knew  no  circumscription  of 
space  except  where  the  property  to  be  defended  was,  where  the  interest 
to  be  defeuded  was.  I  was  not  then  discussing  whether  there  were  the 
rights  which  my  learned  friend  professes  exist  in  that  regard.  I  was 
assuming  them  for  the  moment.  Thereupon  I  proceeded  to  point  out, 
and  I  hope  established,  that  what  the  question  meant  was  whether 
Eussia  had  or  had  not  asserted  a  sovereign  authority  exclusive  of  all 
other  persons,  and  in  a  defined  and  definite  area,  namely,  Behring  Sea; 
and  I  made  that  out — at  least  I  thought  I  made  it  out — by  saying 
that  the  case  of  the  United  States  had  been  built  up  on  that  theory  by 
the  use,  amongst  other  things,  of  these  documents  which  have  proved  to 
be  unreliable.  I  made  that  out  by  showing  the  legislative  enactments 
of  the  United  States  Congress,  based  upon  its  derivative  title.  I  fur- 
ther made  that  out  by  the  mode  in  which  they  have  invoked  that 
municipal  authority,  as  a  municipal  authority  exercisable  in  a  definite 
area.  And  finally  I  made  that  out  by  the  libel  in  the  Court;  by 
the  argument  of  their  counsel;  by  the  argument  before  the  Supreme 
Court  at  Washington,  and  by  the  appreciation  of  that  argument  and 
position  as  expressed  by  the  Judges  of  that  High  Court. 

The  President. — That  is  perhaps  more  of  historical  than  of  prac- 
tical interest  to  the  question  which  is  laid  before  us. 

Sir  Charles  Eussell. — I  think  myself  it  is  important,  as  I  take  the 
liberty  of  saying,  because  of  its  far-reaching  consequences.  My  argu- 
ment has  been,  from  first  to  last,  that  every  one  of  these  assertions  up 
to  the  time  we  came  into  Court— practically  every  one  of  these  asser- 
tions— is  based  on  the  territorial  claim  of  the  United  States:  questiou 

B  s,  pt  xiii 12 
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five  as  well  as  questions  one,  two,  three,  and  four.  But  I  do  not  wish 
to  anticipate.  The  point  I  am  upon  is  this:  you  have,  with  great 
deference,  to  answer  the  question  in  the  sense  in  which  you  understand 
that  question ;  and  the  sense  in  which  that  question  is  to  be  under- 
stood, I  am  respectfully  submitting,  is  that  the  Tribunal  is  asked  to 
say  whether  Eussia  asserted  and  exercised — and  I  repeat  my  words, 
asserted  and  exercised — territorial  or  sovereign  authority,  exclusive  of 
all  other  persons,  in  the  Behring  Sea.  That  is  the  question  to  which 
you  have  to  make  your  answer. 

The  President. — Certainly ;  one  of  the  questions. 

Sir  Charles  Kussell. — As  to  the  question  of  exclusive  rights  in 
the  seal  fisheries,  1  have  already  dealt  with  that,  and  I  cannot  see  that 
there  is  mijch  room  for  discussion  or  difference  between  us.  There  is 
no  suggestion  that  Russia  either  asserted  or  exercised  any  rights  in 
relation  to  seal  fisheries  other  than  those  that  belonged  to  her,  ratione 
soli,  as  owner  of  the  Pribilof  Islands. 

Mr.  Justice  Harlan. — The  difference  between  counsel,  then,  in 
respect  to  this  finding,  I  understand  to  be  this :  You  assert  that  Eussia, 
in  these  different  ways  you  have  pointed  out,  did  assert,  within  the 
meaning  of  that  question,  exclusive  jurisdiction  in  the  whole  of 
933  Behring  Sea  by  this  Ukase.  On  the  other  side,  it  is  contended 
that  Russia  did  not  assert  such  exclusive  jurisdiction  by  that 
Ukase,  but  expressly  disclaimed  a  purpose  to  assert  it. 

Sir  Charles  Russell. — So  I  understand.  But  again,  Judge,  with 
great  deference,  that  statement  illumines  the  point  with  which  the 
Tribunal  must  still  deal,  as  to  what  is  the  meaning  of  the  question. 

Mr.  Justice  Harlan. — I  understand  that. 

Sir  Charles  Russell. — And  my  point  is — and  I  submit  I  have  dem- 
onstrated it — that  when  "  exclusive  jurisdiction  n  is  spoken  of,  it  means 
exclusive  jurisdiction  in  Behring  Sea;  and  an  exclusive  jurisdiction  in 
Behring  Sea  means  exclusive  jurisdiction  in  a  particular  and  defined 
area;  and  that  exclusive  jurisdiction  in  a  particular  and  defined  area 
means  territorial  or  sovereign  jurisdiction,  and  nothing  else.  Of  course 
if  I  am  to  argue  the  question  again  as  to  what  the  Ukase  meant,  I 
should  have  to  go  over  the  ground  with  which  yon  are  very  familiar. 

Mr.  Justice  Harlan. — I  think  we  all  understood  your  argument. 

Sir  Charles  Russell. — That  I  am  not  going  to  do;  but  how  it  can 
be  contended  that  when  it  is  stated  in  the  Ukase  of  1821, 

the  pursuits  of  commerce,  whaling  and  fishery,  and  of  all  other  industry  on  all 
islands,  ports  and  gulfs,  including  the  whole  of  the  northwest  coast  of  America, 
beginning  from  Behring  Straits  to  the  51st  degree  of  Northern  latitude,  also  from  the 
Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands 
from  Behring  Strait  to  the  South  Cape  of  the  Island  of  Urup,  viz,  to  the  45  degree 
50  minutes  northern  latitude,  is  exclusively  granted  to  Russian  subjects: — 

and  when  in  furtherance  of  that  exclusive  grant  it  is  prohibited  to  all 
foreign  vessels  to  approach  within  less  than  one  hundred  Italian  miles, 
subject  to  confiscation : 

How  those  two,  taken  together,  can  be  anything  less  than,  or  different 
from,  an  assertion  of  territorial  sovereignty,  with  a  sanction  to  support 
that  territorial  sovereignty,  passes  my  comprehension.  And  that  was 
the  case  originally  made  by  the  United  States.  I  will  leave  the  subject 
by  citing  one  more  passage  from  their  Case,  page  69.  This  makes  it 
apparent,  unless  I  am  greatly  mistaken.    It  is  near  the  top  of  page  69: 

From  the  foregoing  historical  review  it  appears : 

First.  That  prior  and  up  to  the  date  of  the  Treaties  of  1824  and  1825,  Russia  did 
assert  and  exercise  exclusive  rights  of  commerce,  hunting  and  ii&hing,  on  the  shores 
and  in  all  the  waters  of  Behring  Sea. 
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Second.  That  the  body  of  water  known  as  Behring  Sea  was  not  included  in  the 
phrase  "  Pacific  Ocean  "  as  used  in  tbe  Treaty  of  1825. 

What  does  that  meant  It  means  that  there  was  nothing  in  those 
Treaties  which  interfered  with  Russia's  assertion  and  exercise  of  exclu- 
sive rights  in  Behring  Sea  mentioned  in  paragraph  one. 

Third.  That  after  said  Treaty  of  1825,  the  Russian  Government  continued  to  exer- 
cise exclusive  jurisdiction  over  the  whole  of  Behring  Sea  up  to  the  time  of  the  cession 
of  Alaska,  in  so  far  as  was  necessary  to  preserve  to  the  Russian-American  Company 
the  monopoly  of  the  fur-seal  industry,  and  to  prohibit  the  taking  on  the  land  or 
934     in  tbe  water  by  any  other  persons  or  companies  the  fnr-seaiB  resorting  to  the 
Pribilof  Islands. 

As  I  have  pointed  out,  there  is  not  a  trace  of  evidence  which  relates 
to  tbe  question  so  far  as  far-seals  are  concerned. 

Bnt  here  again  my  learned  friend  Mr.  Garter,  as  I  respectfully  think, 
is  confusing  the  motive  of  this  attempted  legislation  by  Russia  with 
the  effect.  The  motive  may  have  been  to  protect  this,  that  or  the  other; 
bnt  the  fact  was  that  it  asserted  territorial  sovereignty. 

I  will  bring  out  my  meaning,  in  concluding  this  branch  of  the  ques- 
tion, by  formulating  precisely  the  answers  which  I  submit  the  Tribunal 
ought  to  give  to  these  four  questions.  They  are  formulated  with  some 
care  and  at  length  at  page  26  of  our  printed  Argument: 

The  foregoing  facts  and  arguments,  it  is  submitted,  conclusively  establish  that 
the  following  answers  should  be  given  to  the  first  four  questions  in  article  6  of  the 
Treaty  of  Arbitration. 

To  question  one.  That  Russia  exercised  no  exclusive  jurisdiction  in  Behring  Sea 
prior  to  1867;  that  in  1321  only,  Russia  asserted  exclusive  jurisdiction  over  a  part  of 
Behring  Sea  along  its  coasts,  but  that  she  withdrew  the  assertion,  and  never  after- 
wards asserted  or  exercised  such  jurisdiction. 

Btr.  Justice  Harlan. — What  do  you  mean  by  the  phrase  there,  "over 
a  part  of  Behring  Sea"  t 

Sir  Charles  Russell. — That  is  the  hundred  miles  which  is  men- 
tioned in  the  Ukase.  We  might  have  treated  M.  Poletica's  letter  as  an 
assertion  of  authority  over  the  whole  of  Behring  Sea,  and  I  think  we 
should  have  been  well  founded  in  doing  so;  but  we  preferred  to  take 
the  legislative  act,  which  speaks  of  one  hundred  miles. 

Mr.  Justice  Harlan. — I  do  not  understand  that  answer  to  include 
the  idea  that  Russia  asserted  exclusive  jurisdiction  over  the  whole  of 
Behring  Sea  by  the  Ukase  of  1821. 

Sir  Charles  Russell. — I  do  not  think  it  necessarily  means  that. 
What  the  framers  of  these  answers  have  done  is  this:  They  might 
according  to  the  statement  of  M.  de  Poletica,  or  according  to  the  effect 
of  the  Ukase,  perhaps  have  been  justified  in  adopting  the  claim  of 
dominion  over  the  whole  of  Behring  Sea;  but  what  they  have  been  con- 
tent with  doing  was  to  rely  upon  the  legislative  act  itself,  the  Ukase: 
and  as  the  Ukase  made  the  limit  of  100  miles,  to  state  that  in  the  terms 
of  the  Ukase  itself.  I  say  therefore  that  this  is  literally  the  correct 
answer  to  question  one: 

That  in  1821  only  Eussia  asserted  exclusive  jurisdiction  over  a  part  of  Behring 
Sea  along  its  coasts,  bnt  that  she  withdrew  the  assertion,  and  never  afterwards 
asserted  or  exercised  such  jurisdiction. 

That  Russia  exercised  no  exclusive  rights  in  the  seal  fisheries  in  Behring  Sea  prior 
to  1867;  that  in  1821,  only,  Russia  claimed  exclusive  rights,  as  included  in  her  claim 
of  jurisdiction  extending  to  100  miles  from  the  coast,  but  that  she  withdrew  the 
assertion  and  never  afterwards  asserted  or  exercised  such  rights.  The  only  exclusive 
right  which  Russia  subsequently  exercised  was  the  right  incidental  to  her  territorial 
ownership. 
To  question  two.  That  Great  Britain  neither  recognized  nor  conceded  any  claims 
by  Russia  of  jurisdiction  as  to  the  seal  fisheries,  i.  e.,  either  (a)  of  exclusive 
jurisdiction  in  Behriug  Sea,  or  (b)  exclusive  rights  in  the  fisheries  in  Behring 
Sea,  save  as  already  mentioned. 
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That  is  to  say,  saving  the  rights  incidental  to  territorial  ownership. 

To  question  three.  That  Behring  Sea  was  included  in  " Pacific  Ocean"  in  the 
Treaty  of  1825;  that  Russia  neither  held  nor  exclusively  exercised  any  rights  in  Beh- 
ring Sea  after  the  Treaty  of  1825,  save  only  such  territorial  rights  as  were  allowed 
to  her  by  international  law. 

To  question  four.  That  no  rights  as  to  jurisdiction  or  as  to  the  seal  fisheries  in 
Behring  Sea  east  of  the  water  boundary  in  the  Treaty  between  the  United  States  and 
Russia  of  the  30th  March  1867,  passed  to  the  United  States  under  that  Treaty, 
except  such  as  were  incidental  to  the  islands  and  other  territory  ceded. 

Those  are  the  answers  which  we  say  we  have  by  the  argument  that  I 
have  submitted  established  as  the  correct  answers  to  be  given  to  each  of 
these  four  questions. 

Senator  Morgan. — There  are  seven  or  eight  answers  there  to  four 
questions,  as  I  understand  it. 

Sir  Charles  Russell. — As  a  matter  of  fact  there  are  four  answers 
to  four  questions.  There  is  the  precise  number  of  answers  to  the  pre- 
cise number  of  questions. 

Now,  sir,  I  have,  I  am  happy  to  say,  got  to  the  end  of  that;  and  I 
really  feel — or  1  did  feel  until  my  friend's  interposition — that  1  ought 
to  offer  an  apology  for  taking  so  long  to  demonstrate  what  we  humbly 
submit  is  very  easily  made  clear. 

The  President. — We  will  come  next  to  the  fifth  question. 

Sir  Charles  Russell. — Yes,  Sir. 

The  Tribunal  here  adjourned  lor  a  short  time. 

THE  FIFTH  QUESTION. 

Sir  Charles  Russell. — Mr.  President,  I  now  proceed  to  address 
myself  to  the  consideration  of  what  the  answer  of  the  Tribunal  ought 
to  be  to  the  oth  question  of  Article  VI;  and  in  order  to  assist  the  Tri- 
bunal in  formulating  that  answer,  it  is  obviously  necessary,  in  the  first 
place,  as  I  have  thought  it  necessary  in  the  case  of  the  first  four  ques- 
tions, to  endeavour  to  fix  what  is  the  meaning  of  the  question  itself, 
because,  unless  the  question  itself  is  clearly  understood,  it  cannot  be 
seen  what  is  the  proper  and  definite  answer  to  the  question.  Now,  in 
order  to  convey  to  the  Tribunal  the  meaning  which  I  submit  is  the  cor- 
rect one,  I  have  to  call  your  attention  to  what  I  understand  to  be  the 
general  suggestion  or  meaning  put  upon  it  by  my  learned  frieudson  the 
other  side,  and  I  wish  to  state  to  the  Tribunal  how  I  propose  to  deal 
with  the  matter.  I  propose  in  the  first  place  to  state  and  to  justify,  if 
I  can,  the  meaning  which  I  attach  to  the  question. 

I  cannot,  of  course,  venture  to  assume  that  that  is  the  construc- 
936  tion  which  the  Tribunal  will  attach  to  it;  and,  therefore,  I  shall 
proceed  to  consider  what  ought  to  be  the  answer  assuming  that 
my  construction  is  wrong,  and  that  put  by  the  other  side  is  right.  Now, 
speaking  broadly,  the  construction  put  by  the  other  side  is  this,  that 
the  Tribunal  is  asked  to  say  what  right  of  protection  or  of  property  of 
any  kind,  the  United  States  possesses  in  respect  to  seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea,  when  such  seals  are 
found  outside  the  ordinary  three-mile  limit.  They  put  their  interpre- 
tation in  various  ways:  first,  what  right  is  there  in  the  individual  fur- 
seal  t  although  they  say  it  is  not  necessary  for  them  to  put  the  right  so 
high  as  that:  secondly,  if  they  have  not  property  in  the  individual  fur- 
seal,  what  right  of  property  is  there  in  what  they  are  pleased  to  call  the 
fur-seal  herd  t  and,  again,  they  say  it  may  not  be  necessary  to  put  it  even 
so  high  as  that.    And,  finally,  if  they  have  no  property  in  the  individual 


ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.      181 

seal,  nor  any  property  in  the  herd,  what  right  in  the  nature  of  a  prop- 
erty right  is  there  in  the  industry  carried  on  by  means  of  the  fur-seals 
upon  the  Pribilof  Islands!  They  say  that  in  one  way  or  other  of 
those  three  forms  question  5  is  addressed  to  the  question  of  property: 
either  in  seals,  in  the  herd,  or  in  the  industry;  and  that  the  right  of 
protection  there  referred  to  is  such  right  of  protection  as  a  nation  may 
exercise,  according  to  international  law,  in  defence  of  its  property  in 
the  seals,  or  in  the  herd,  or  in  the  industry  founded  upon  them. 

ISow  I  think  I  have  stated  correctly  the  various  modes  in  which  their 
suggestions  are  made.  I  shall  consider  those,  and  assume  that  they 
are  right  in  their  construction  of  the  meaning  of  the  question,  but  I 
have  first  to  say  that  I  dissent  entirely  from  that  as  being  the  meaning 
of  the  question.  I  dissent  from  the  suggestion  that  it  is  either  the  right 
of  property  or  the  right  of  protection  that  is  intended  to  be  covered  by  that 
fifth  question.  Then  I  shall  be  asked,  and  properly  asked,  what  is  my 
construction  of  that  question!  Does  it  mean  property  and  right  of  pro- 
tection in  the  fur-seals  frequenting  the  Behring  Sea  wherever  those  fur- 
seals  are  to  be  found  f  1  say,  no.  It  is  a  question  just  like  Questions  1, 
2,  3,  and  4,  at  the  bottom  of  which  is  the  assertion  of  exclusive  juris- 
diction; and  therefore  (I  am  now  indicating  the  point,  not  arguing  it: 
I  will  justify  it  presently),  that  as  the  main  volume  and  strength  of  their 
case  was  presented  and  is  presented  in  the  correspondence, 
the  property  right  indicated  in  Question  5  is  the  exclusive  b^JJJJJteii  6  hone 
right  to  take  fur-seals  in  the  Behring  Sea;  that  is  to  say,  of  exclusive  Juris- 
a  property  right  of  an  exclusive  character  in  the  fishery  in  ^on  in  ****** 
the  Behring  Sea  and  not  in  the  seals  either  as  indixnduals  or 
as  a  herd, — in  other  words,  an  exclusive  right  to  take  fur-seals  in  Behring 
Sea,  to  prevent  anyone  else  taking  them  in  Behring  Sea, — in  other  words, 
the  assertion  of  a  property  right  of  an  exclusive  character  in  the  fishery 
in  Behring  Sea,  and  not  in  the  individual  seals  or  in  the  herd. 

How  is  this  position  made  clear?    In  the  first  instance,  the  reference 

in  the  opening  words  of  Article  VII  shew  that  the  framers  of  the 

937      Treaty  designed  to  treat  article  V,  like  the  preceding  questions, 

as  a  question  of  exclusive  jurisdiction,  because  the  words  of 

article  VII  are : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  snob  position  that  the  concurrence  of 
Grei^  Britain  is  necessary: 

Then  the  question  of  Eegulations  is  to  arise;  and  it  is  not  argued, 
it  could  not  be  argued,  therefore,  that  question  5,  as  it  stands  in  this 
Treaty,  wjn  not  intended  to  raise  a  question  of  exclusive  jurisdiction. 
That  exclusive  jurisdiction  would  be  the  exercise  of  the  right  to  which 
I  have  already  adverted,  the  exclusive  right  to  take  the  seals  in  the 
Behring  Sea  and,  accompanying  that  right  and  in  protection  of  that 
right,  exclusive  jurisdiction  in  the  eastern  part  of  Behring  Sea,  for  the 
protection  of  that  right. 

Now?  how  is  that  made  apparentt  I  have  referred  to  the  language 
of  Article  VII;  I  have  now  to  refer  to  the  5th  article  of  the  Modus 
Vivendi  of  1892.  That  Article  deals  with  what  is  to  be  the  effect  on 
the  qnestion  of  compensation  should  the  right  of  Great  Britain  be 
affirmed,  or  should  the  right  of  Great  Britain  to  take  seals  be  negatived. 

Senator  Morgan. — You  mean  British  subjects;  not  the  Government 
of  Great  Britain  t 

Sir  Charles  Kussell. — Yes,  certainly;  I  mean  British  subjects, 
because  it  runs  thus — If  the  result  of  the  Arbitration  be  to  affirm  the  right 
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of  British  sealers  to  take  seals  in  the  Behring  Sea  within  the  bounds 
claimed  by  the  United  States,  that  is  the  eastern  part  of  Behring  Sea 
under  its  purchase  from  Russia,  then  compensation  is  to  be  made  by  ike 
United  States;  if  on  the  other  hand,  the  result  of  the  arbitration  is  to 
deny  the  right  of  British  sealers  to  take  seals  within  the  said  waters,  then 
compensation  is  to  be  made  by  Great  Britain  to  the  United  States* 

And  I  point  out  that  if  question  5  was  intended  to  touch  or  to  raise  a 
question  of  property  in  the  individual  seals,  or  in  the  herd  of  seals  as  they 
have  been  called,  or  in  the  industry  founded  on  those  seals,  the  limitation 
as  to  compensation  could  not  have  been  restricted  to  the  mere  question  of 
the  right  to  take  seals  in  Behring  Sea;  because  property  is  property,  and 
if  the  property  in  the  fur-seal  is  affirmed  to  be  in  the  United  States,  I  agree 
most  entirely  with  the  argument  of  Mr.  Carter  that  that  right  of  property 
is  not  lost  because  possession  of  the  thing  is  lost. 

The  rights  of  property  attach  to  a  thing  wherever  the  tiling  is;  so  as 
to  the  herd,  so  as  to  the  industry;  and  whac  makes  this  point  clear  is 
that  we  have  now  upon  the  question  of  Regulations  the  argument  put 
forward  that  in  truth  the  greatest  injury  that  is  done  to  the  seals  as 
individuals,  to  the  seals  as  a  herd,  to  the  industry  carried  on,  or  said  to 
be  carried  on  in  relation  to  them,  is  done  outside  Behring  Seta  and  in  the 
approaches  to  the  Aleutian  passes;  and  yet  the  limitation  as  to  compensa- 
tion is  to  depend  simply  upon  "aye"  or  "no",  is  there  a  right  in  the  Brit- 
ish subject  to  take  seals  in  Behring'  Sea  within  the  bounds  claimed  by  the 

United  States  under  its  purchase  from  Russia. 
938  Senator  Morgan.— That  is  not  the  compensation  that  is  pro- 
vided in  the  Modus  Vivendi.  That  compensation  is  provided, 
because  the  Government  has  taken  this  subject  up,  and  it  is  a  question 
between  the  Governments  as  to  damages  under  the  Modus  Vivendi, 
beoause  of  their  intervention  in  the  matter  of  seal  hunting  or  fishing,  to 
prevent  it- 
Sir  Charles  Russell. — I  quite  agree,  but  I  do  not  see  how  that 
weakens  the  force  of  my  position. 

Senator  Morgan. — 1  do  not  say  that  it  does  at  all. 

Sir  Charles  Russell. — The  two  Governments,  of  course,  are 
merely  representatives  of  the  interests  of  their  respective  nations. 

Senator  Morgan.— This  is  the  first  time  they  assumed  to  be  so. 
They  made  the  Modus  Vivendi  and  agreed  to  submit  the  damages  aris- 
ing out  of  that  fact  to  the  Arbitrators. 

Sir  Charles  Russell. — That  may  be.  I  am  not  concerned  to  dis- 
pute that.  My  point,  of  coarse,  is  this,  that  if  the  framers  of  this 
Treaty  had  any  idea  of  raising  before  this  Tribunal  the  question  as  it 
is  now  presented,  of  individual  property  in  the  seals  or  in  the  seal  herd 
or  in  tlie  industry  founded  upon  it,  the  Article  dealing  with  the  question 
of  compensation  ought  not  to  have  been  restricted,  could  not  legally  have 
been  restricted,  merely  to  killing  within  Behring  Sea,  especially  as  it  is 
apparent,  according  to  the  allegation  made  on  the  other  side,  that  the  greater 
portion  of  the  mischief  is  done  outside  Behring  Sea. 

Mr.  Justice  Harlan. — May  that  not  be  explained  in  part  by  the 
fact  that  that  relates  to  damages  for  abstaining  from  the  exercise  of 
that  right,  during  the  pendenoy  of  the  Arbitration,  to  take  seals  out- 
side Behring  Seat 

Sir  Charles  Russell. — That  is  exactly  what  I  am  pointing  out.  If 
it  was  intended  to  say  there  was  a  right  in  the  individual  seals  outside 
Behring  Sea,  or  in  the  herd  outside  Behring  Sea,  or  that  the  industry  could 
be  affected  by  anything  outside  Behring  Sea,  then  the  limit  of  compensa- 
tion would  not  have  been  put  as  it  is  in  the  5th  Article.  That  is  exactly 
my  argument;  but,  of  course,  I  am  only  beginning  my  justification  of 
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this  meaniug,  because  the  Tribunal  must  be  good  enough  to  bear  in 
mind, — I  have  in  all  conscience  recurred  to  it  often  enough,  and  1  am 
afraid,  so  as  to  weary  the  Tribunal, — that  my  contention  is  this,  that 
the  whole  case  of  the  United  States  actually  presented  in  the  diplo- 
matic correspondence  was  a  case  founded  primarily  upon  territorial 
dominion  and  jurisdiction  in  the  eastern  part  of  Behring  Sea.  The  case 
based  upon  their  municipal  legislation — the  case  advanced  in  the  Courts, 
inferior  and  superior — the  case  based  on  the  Executive  action — based 
on  the  instructions  and  argument  of  their  counsel — based  on  the  rea- 
sons on  which  they  invoked  the  authority  of  their  municipal  Tribu- 
nals— based  on  the  arguments  presented  to  the  Supreme  Court — based 
on  the  judgments  of  those  Supreme  Courts,  was  a  case  founded  upon 
this  territorial  dominion.    I  am  not  saying  that  there  is  not  in  the  Case 

and  Counter-Case  put  forward  by  the  United  States  Counsel  a 
939      different  interpretation.    1  am  dealing  with  the  Treaty,  with  the 

conduct  of  the  United  States  and  their  advisers,  and  with  the 
diplomatic  correspondence  up  to  the  date  of  the  Treaty.  And  now  I 
turn  to  that  correspondence  for  one  moment,  though  not  at  any  great 
length.  I  begin  with  an  important  letter  of  Mr.  Blaine,  frequently 
referred  to,  of  the  17th  Dec,  1890,  which  is  at  page  263  of  the  large 
volume  of  the  United  States  correspondence.  I  am  not  going  to  trouble 
the  Tribunal  with  the  whole  of  that  letter. 

On  the  2nd  of  August  1890,  the  Marquis  of  Salisbury  had  written  to 
Sir  Julian  Pauncefote  the  letter  of  that  date,  to  which  I  do  not  think  I 
need  refer,  in  which  the  Marquis  of  Salisbury  says  as  you  well  recollect, 
Sir: 

You  will  state  that  her  Majesty's  Government  have  no  desire  whatever  to  refuse 
to  the  United  States  any  jurisdiction  in  Behring  Sea  which  was  conceded  by 
Great  Britain  to  Russia,  and  which  properly  accrues  to  the  present  possessors  of 
Alaska 

and  so  on. 

Now  on  the  17th  December  Mr.  Blaine's  letter  is  written,  in  which 
that  passage  occurs  to  the  effect  that:  If  Behring  Sea  was  included  in 
the  phrase  Pacific  Ocean,  then  there  is  no  ground  of  complaint;  and 
towards  the  end  of  which  he  invokes  some  general  considerations  based 
upon,  I  think,  Mr.  Phelps'  letter  of  September  1888.  But  the  part  I  am 
now  upon  is  this.  He  says  in  that  letter — I  am  reading  from  page  285 
of  volume  I  of  the  Appendix  to  the  United  States  Case: 

It  will  mean  something  tangible,  in  the  President's  opinion,  if  Great  Britain  will 
consent  to  arbitrate  the  real  questions  which  have  been  under  discussion  between 
the  two  Governments  for  the  last  four  years.  1  shall  endeavour  to  state  what,  in  the 
judgment  of  the  President,  those  issues  are. 

And  then  he  formulates  a  number  of  questions.  Then  he  says,  in  the 
preceding  paragraph  to  the  one  I  have  just  read: 

The  second  offer  of  Lord  Salisbury  to  arbitrate,  amounts  simply  to  a  submission 
of  the  question  whether  any  country  has  a  right  to  extend  its  jurisdiction  more 
than  1  marine  league  from  the  shore. 

Then  he  says: 

Her  exception  placed  an  obstacle  in  the  highway  between  continents.  The  United 
States,  in  protecting  the  seal  fisheries,  will  not  interfere  with  a  single  sail  of  com- 
merce on  any  sea  of  the  globe. 

Then  he  proposes  questions  1,2,  3  and  4,  all  of  which  deal,  as  it  is 
conceded,  with  the  questions  of  exclusive  jurisdiction  and  exclusive 
rights,  and  then  he  proceeds: 

Fifth.  What  are  now  the  rights  of  the  United  States  as  to  the  fur-seal  fisheries  in 
the  waters  of  the  Behring  Sea  outside  of  the  ordinary  territorial  limits,  whether 


184      ORAL  ARGUMENT  OP  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P. 

Bach  rights  grow  oot  of  the  cession  by  Russia  of  any  special  rights  or  jurisdiction 
held  by  her  in  such  fisheries  or  in  the  waters  of  Behring  Sea,  or  out  of  the  ownership 
of  the  breeding  islands  and  the  habits  of  the  seals  in  resorting  thither  and  rearing 
their  young  thereon  aud  going  out  from  the  islands  for  food,  or  out  of  any  other 
fact  or  incident  connected  with  the  relation  of  those  seal  fisheries  to  the  territorial 
possessions  of  the  United  States. 

940  Now,  shortly  stated,  that  question  is  briefly  this :  What  are  now 
the  rights  of  the  United  States  as  to  the  seal  fisheries  in  the 

waters  of  Behring  Sea  outside  the  ordinary  territorial  limits,  however 
such  rights  have  arisen.  Seal  fisheries  in  the  waters  of  Behring  Sea: 
those  are  the  words. 

In  farther  elucidation  of  that  same  meaning,  I  may  point  to  question 
6  which  he  suggests  shall  be  as  follows: 

If  the  determination  of  the  foregoing  questions  shall  leave  the  subject  in  snoh 
position  that  the  concurrence  of  Great  Britain  is  necessary  in  prescribing  regulations 
for  the  killing  of  the  fur  seal  in  any  part  of  the  waters  of  Behring  Sea,  then  it  shall 
be  further  determined :  First,  how  far,  if  at  all,  outside  the  ordinary  territorial 
limits  it  is  necessary  that  the  United  States  should  exercise  an  exclusive  jurisdiction 
in  order  to  protect  the  Beal  for  the  time  living  upon  the  islands  of  the  United  States 
and  breeding  therefrom.  Second,  whether  a  closed  season  (during  which  the  killing 
of  seals  in  the  waters  of  Behring  Sea  outside  the  ordinary  territorial  limits  shall  be 
prohibited)  is  necessary  to  save  the  seal  fishing  industry,  so  valuable  and  important 
to  mankind,  from  deterioration  or  destruction — 

and  so  forth. 

Now  in  the  answer  on  page  290  of  the  same  volume}  Lord  Salisbury, 
writing  to  Sir  Julian  Pauncefote  on  February  21st,  criticizes  these  ques- 
tions.   As  to  the  5th  question  he  says,  at  page  294, 

The  first  clanse,  what  are  now  the  rights  of  the  United  States  as  to  the  fur  seal 
fisheries  in  the  waters  of  the  Behring  Sea  outside  of  the  ordinary  territorial  limits! 
is  a  question  which  would  be  very  properly  referred  to  the  decision  of  an  Arbitrator. 

Now  I  pass  on.  The  next  letter  to  which  I  desire  to  refer,  is  from  Sir 
Julian  Pauncefote  to  Mr.  Wharton,  on  page  326.  There,  Sir  Julian 
Pauncefote  writing  to  Mr.  Wharton  says: 

Either  Government  may  submit  to  the  Arbitrators  any  claim  for  compensation 

which  it  may  desire  to  prefer  against  the  other  Government  in  respect  of  any  losses 
or  injuries — 

You  will  observe  the  large  words  in  which  Sir  Julian  Pauncefote  pro- 
poses the  reference. 

any  losses  or  injuries  in  relation  to  the  fur-seal  fishery  in  Behring  Sea. 

And  so  on. 

Mr.  Wharton  replies  on  the  23rd  of  July,  at  page  326.  He  replies 
proposing  instead  this  clause,  which  you  will  see  printed  in  small  type 
on  page  398. 

The  Government  of  Great  Britain  having  presented  the  claims  of  its  subjects  for 
compensation  for  the  seizure  of  their  vessels  by  the  United  States  in  Behring  Sea 

that  matter  is  to  be  referred  to  the  Arbitrators.  Then  I  go  on,  next,  to 
the  letter  of  Mr.  Blaine  to  Sir  Julian  Pauncefote  of  the  4th  of  May  1891. 
This  is  distinctly  in  relation  to  the  Modus  Vivendi.  It  is  at  page  301. 
Mr.  Blaine  there  writes  proposing  the  following  arrangement. 

The  Government  of  the  United  States  limits  the  number  of  seals  to  be  killed  on 
the  islands,  for  purposes  just  described,  to  7,500. 

941  The  Government  of  the  United  States  guarantees  that  no  seals  shall  be  killed 
in  the  open  waters  of  the  Behring  Sea  by  any  person  on  any  vessel  sailing 

under  the  American  flag  or  any  American  citizen  sailiug  under  any  other  flag. 

The  Government  of  Great  Britain  guarantees  that  no  seals  shall  be  killed  in  the 
open  waters  of  the  Behring  Sea  by  any  person. 

« 

and  so  on. 
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"Sow  on  the  3rd  June  1891  at  p.  305  this  is  the  proposal  which  Her 
Majesty's  Government  puts  forward  for  a  modus  vivendi. 

The  Government  of  Great  Britain  and  of  the  United  States  shall  prohibit,  nntil 
May.  1892,  the  killing  of  seals  in  Behring  Sea  or  any  islands  thereof,  and  will,  to 
the  best  of  their  power  and  ability,  insure  that  subjects  and  citizens  of  the  two 
nations 

and  so  on. 

And  Mr.  Wharton,  on  the  following  day  replies  in  the  letter  which 
is  at  page  306,  and  which  will  be  found  to  be  very  important  in  this 
regard.    He  says : 

I  am  directed  by  the  President  to  say,  in  reply  to  your  note  of  the  3rd  instant,  con- 
veying to  the  Government  of  the  United  States  the  response  of  Her  Majesty's  Govern- 
ment to  the  proposal  of  Mr.  Blaine  for  a  modus  vivendi,  relating  to  the  seal  fisheries 
in  Behring  Sea  during  the  present  season 

First.  In  place  of  the  first  and  second  subdivisions  of  the  agreement,  as  submitted 
to  you,  the  President  suggests  the  following: 

(1)  The  Government  of  Great  Britain  shall  prohibit,  until  May  1892,  the  killing  of 
seals  in  all  that  part  of  the  Behring  Sea  lying  east,  eastwardly/or  southeastwardly, 
of  the  lino 

that  is  the  line  of  demarcation. 
Then: 

(2)  The  Government  of  the  United  States  shall  prohibit,  until  May,  1892,  the  kill- 
ing of  seals  in  that  part  of  Behring  Sea  above  described— 

and  so  on. 
He  then  proceeds,  in  the  next  paragraph,  to  say: 

These  changes  are  suggested  in  order  that  the  modus  may  clearly  have  the  same 
territorial  extent  with  the  pending  proposals  for  arbitration; 

You  observe  the  words  "these  changes " — that  is  to  say  the  limitation 
to  the  eastern  part.  You  will  observe  the  counter  proposal  was  gen- 
eral— "all  killing  in  Behring  Sea".  Says  Mr.  Wharton:  We  change 
that  to  "  the  eastern  part  of  Behring  Sea". 

These  changes  are  suggested  in  order  that  the  modus  may  clearly  have  the  same 
territorial  extent  with  the  pending  proposals  for  arbitration. 

Then,  near  the  middle  of  the  third  paragraph  of  that  letter,  he  says: 

The  fourth  clause  of  the  proposal  of  Her  Majesty's  Government,  limiting  the  tak- 
ing effect  of  the  modus  vivendi  upon  the  assent  of  Russia,  presents  what  seems  to  the 
President  an  insuperable  difficulty 

and  so  on 
942         Then  he  says : 

He  is  surprised  that  this  result  did  not  suggest  itself  to  Lord  Salisbury,  and  does 
not  doubt  that  it  will  be  apparent  to  him  on  a  re-examination. 

Then  comes  this  important  passage:  I  respectfully  ask  attention  to 
this  language : 

I  am  also  directed  to  remind  you  that  the  contention  between  the  United  States 
and  Great  Britain  has  been  limited  to  that  part  of  Behring  Sea  eastward  of  the  line 
of  demarcation  described  in  our  convention  with  Russia 

and  so  on. 
Then  the  final  sentence  in  that  paragraph  is  in  these  words: 

It  was  never  supposed  by  any  one  representing  the  Government  of  the  United 
States  in  this  correspondence  or  by  the  President,  that  an  agreement  for  a  modus 
vivendi  could  be  broader  than  the  subject  of  contention  stated  in  the  correspondence 
of  the  respective  Governments. 

Iu  other  words,  it  is  limited  to  the  eastern  part  of  Behring  Sea,  and 
cannot  go  outside  the  eastern  part  of  Behring  Sea,  and  it  never 


186      ORAL  ARGUMENT  OF  8IR  CHARLES  RUSSELL,  Q.  C.  M.  P. 

occurred — it  was  never  supposed  by  anyone  representing  the  Govern- 
ment of  the  United  States — that  the  Modus  Vivendi  could  be  broader 
than  the  subject  of  contention.    Now  in  the  next  sentence  he  says: 

Negotiations  for  an  Arbitration  have  been  proceeding  between  the  United  States 
and  Great  Britain,  and  if  these  Powers  are  competent  to  settle  by  this  friendly 
method  their  respective  rights  and  relations  in  the  disputed  watei 

always  a  limitation  of  area 


upon  a  permanent  basis,  it  would  seem  to  follow  that  no  qnestion  could  arise  as  to 
their  competency  to  deal  directly  with  the  subject  for  a  single  season.  If  Great 
Britain  now  insists  upon  impossible  conditions,  viz,  that  the  conclusion  of  a  modus 
Vivendi  is  to  be  delayed  until  and  made  contingent  upon  the  assent  of  Russia  to  stop 
the  killing  of  seals  on  its  own  islands  and  in  its  own  waters,  and  upon  the  exercise 
by  the  President  of  powers  not  conferred  by  law,  this  would  be,  in  his  opinion,  a  prac- 
tical withdrawal  by  Great  Britain  from  the  negociations  for  a  modus  vivendi 

and  so  on. 

Then  comes  the  memorandum  from  Sir  Julian  Pauncefote,  with 
which  I  do  not  think  I  need  trouble  you.  But,  finally,  on  the  9th  of 
June,  Mr.  Wharton  wrote  proposing  the  Modus  Vivendi  which  was 
ultimately  actually  adopted ;  and  in  the  letter  on  the  subject  you  will 
find  this  passage,  on  page  312. 

As  to  the  third  clause  of  your  proposition,  I  am  directed  to  say  that  the  contention 
between  the  United  States  and  Great  Britain  has  relation  solely  to  the  respective 
rights  of  the  two  Governments  in  the  waters  of  Behring  Sea,  outside  ordinary  ter- 
ritorial limits,  and  the  stipulations  for  the  co-operation  of  the  two  Governments 
during  this  season  have,  of  course,  the  same  natural  limitation.  This  is  recognized 
in  Articles  I  and  II  of  your  proposal 

and  then  he  goes  on  to  argue  the  point. 
Then  comes  the  Agreement,  which  he  sets  out  at  page  313. 

An  Agreement  between  the  Government  of  Her  Britannic  Majesty,  and  so  on, 

943      for  the  purpose  of  avoiding  irritating  differences,  and  with  a  view  to  promote 

friendly  settlement  of  the  questions  pending  between  the  two  Governments 

touching  their  respective  rights  in  Behring  Sea  and  for  the  preservation  of  the  seal 

species,  the  following  Agreement  is  made. 

At  this  time,  it  is  clear  that  the  fifth  question  which  I  am  now  upon, 
had  been  already  settled  and  determined,  as  appears  from  a  letter  of 
the  14th  April,  1891.    This  therefore  is  the  modus  vivendi. 

Her  Majesty's  Government  will  prohibit  until  May  next  seal  killing  in  that  part 
of  Behring  Sea  lying  eastward  of  the  line  of  demarcation. 

and  so  on. 

The  United  States  Government  in  the  same  part  of  Behring  Sea  will  prohibit  seal 
killing  for  the  same  period. 

Then: 

Every  vessel  or  person  offending  against  this  prohibition  in  the  said  waters  of 
Behring  Sea 

and  so  forth. 

And  now  comes,  at  page  353,  a  letter  of  the  24th  February  1892,  from 
Mr.  Blaine  to  Sir  Julian  Pauncefote. 

We  have  now  passed  the  time  of  the  agreement  to  the  Treaty. 

I  am  in  receipt  of  your  favour  of  the  19th.  You  therein  inform  me  that  Lord  Salis- 
bury cannot  express  any  opinion  on  the  subject  of  the  modus  vivendi  until  he  kuows 
what  we  desire  to  propose.  I  am  glad  to  hear  that  Lord  Salisbury  contemplates  a 
modus. 

This  is  the  Modus  Vivendi  of  1892. 
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Then  he  goes  on  to  say: 

If  Her  Majesty's  Government  would  make  her  efforts  most  effective,  the  sealing 
in  the  North  Pacific  Ocean  should  be  prohibited,  for  there  the  slaughter  of  the 
mothers  heavy  with  young  is  the  greatest. 

Then  on  the  7th  March,  Sir  Julian  Panneefote  again  writes,  which 
will  be  fonnd  at  page  355 : 

Lord  Salisbury's  proposal  of  a  30  mile  radius  round  the  Pribilof  Islands  within 
which  no  sealing  should  be  allowed,  is  a  judicious  temporary  measure  of  precaution 
pending  the  establishment  of  permanent  Regulations  for  the  fishery  as  a  whole.  It 
is  a  somewhat  larger  proposal  than  that  which  you  originally  made  to  me  on  the  16th 
March  1891,  and  which  was  for  a  similar  radius  of  25  miles  only. 

Then  comes  the  most  important  of  these  letters  from  Mr.  Wharton  to 
Sir  Julian  Panneefote,  of  the  8th  March,  1892,  which  is  at  page  356. 

The  United  States  claims  an  exclusive  right  to  take  seals  in  a  portion  of  Behring 
Sea,  while  Her  Majesty's  Government  claims  a  common  right  to  pursue  and  take  the 
seals  in  those  waters  outside  a  three-mile  limit.  This  serious  and  protracted  contro- 
versy, it  has  now  been  happily  agreed,  shall  be  submitted  to  the  determination  of  a 
Tribunal  of  Arbitration,  and  the  Treaty  only  awaits  the  action  of  the  American 
Senate. 

We  have,  therefore,  got  to  the  point  not  merely  of  the  Treaty 
944  of  Arbitration,  but  we  have  at  this  time  readied  the  second 
Modus  Vivendi,  and  here  we  have  Mr.  Wharton's  distinct  intima- 
tion of  what  is  at  that  point  (and  Mr.  Wharton  was  qnite  right,  because 
it  was  the  case  that  was  made  in  the  previous  diplomatic  correspond- 
ence), the  case  made  as  to  the  justification  of  the  seizure. 

The  United  States  claims  an  exclusive  right  to  take  seals  in  a  portion  of  Behring 
Sea,  while  Tier  Majesty's  Government  claims  a  common  right  to  pursue  and  take  the 
seals  in  those  waters  outside  a  three-mile  limit. 

That  is  exactly  what  I  say  is  the  issue  intended  to  be  raised  by  this 
fifth  question. 
I  think  there  is  one  other  passage  that  perhaps  I  ought  to  read: 

The  President  cannot  agree,  now  that  the  terms  of  Arbitration  have  been  settled, 
that  the  restrictions  imposed  shall  be  less  than  those  which  both  Governments 
deemed  to  be  appropriate  when  it  was  still  uncertain  whether  an  early  adjustment 
of  the  controversy  was  attainable.  He,  therefore,  hopes  that  Her  Majesty's  Gov- 
ernment wiU  consent  to  renew  the  arrangement  of  last  year  with  the  promptness 
which  the  exigency  demands,  and  to  agree  to  enforce  it  by  refusing  all  clearances  to 
sealing  vessels  for  the  prohibited  waters,  and  by  re-calling  from  those  waters  all  such 
vessels  as  have  already  cleared.  This  Government  will  honourably  abide  the  Judg- 
ment of  the  High  Tribunal  which  has  been  agreed  upon,  whether  that  Judgment  be 
favourable  or  unfavourable,  and  will  not  seek  to  avoid  a  just  responsibility  for  any 
of  its  acts  which,  by  that  Judgment,  are  found  to  be  unlawful.  But  certainly  the 
United  States  cannot  be  expected  to  suspend  the  defence,  by  such  means  as  are  within 
its  power,  of  the  property  and  jurisdictional  rights  claimed  by  it  pending  the  Arbi- 
tration and  to  consent  to  receive  them  from  that  Tribunal,  if  awarded,  shorn  of  much 
of  their  value  by  the  acts  of  irresponsible  persons. 

Senator  Morgan. — Will  you  allow  me  to  suggest  to  you  this  enquiry? 
The  Modus  Vivendi  of  1891,  as  I  understand,  is  not  included  in  the 
Treaty  of  February  the  29th  1892;  but  the  Modus  Vivendi  of  1892  is 
included  in  that  Treaty? 

Sir  Charles  Russell.— Quite  so. 

Senator  Morgan. — The  Modus  Vivendi  of  1891  is  entirely  left  out  of 
consideration  in  the  Treaty  of  February  the  29th  1892? 

Sir  Charles  Russell. — That  is  so,  Sir. 

Senator  Morgan. — Now,  the  proposition  you  have  just  read  is  that 
the  United  States  claims  an  exclusive  right  to  take  seals  in  a  portion 
of  Behring  Sea,  while  Her  Majesty's  Government  claims  a  common  right 
to  pursue  and  take  the  seals  outside  of  the  3  mile  limit.    I  wish  to  call 
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attention  to  this  as  a  question,  and  only  as  a  question,  whether  that 
exact  subject  is  not  provided  for  in  Article  I,  instead  of  in  the  5th  point 
in  Article  VI, 

Sir  Charles  Eussell.— No;  with  great  deference,  I  think  not, 
because  question  I,  as  you  yourself  very  early  in  the  discussion  pointed 
out.  is  entirely  conversant  with  what  exclusive  jurisdiction  and  what 
exclusive  rights  Russia  asserted  and  exercised. 

Senator  Morgan. — I  spoke  of  article  I  of  the  Treaty. 
Sir  Charles  Eussell. — Oh,  I  beg  your  pardon. 

945  Senator  Morgan. — I  think  when  they  came  to  formulate  the 
Treaty,  and  drew  up  the  final  agreement,  the  question  you  have 

been  considering  and  reading  an  extract  from  was  included  in  the  first 
question  submitted  in  Article  I  of  the  Treaty. 

Sir  Charles  Eussell. — I  was  about  to  refer  to  that  Article, 
strangely  enough,  in  an  entirely  different  sense,  to  show  that  that 
supports,  as  I  submit,  the  contention  I  am  upon. 

Senator  Morgan. — It  may  do  so. 

Sir  Charles  Eussell. — The  thread  of  that  contention  on  the  part 
of  the  United  States  runs  all  through  the  assertion  of  exclusive  juris- 
diction in  a  defined  area,  and  I  submit  it  is  borne  out  by  the  language 
of  Article  I. 

The  questions  which  have  arisen  between  the  Government  of  Her  Britannic 
Majesty  and  the  Government  of  the  United  States  concerning— 

what! 

the  jurisdictional  rights  of  the  United  States  in  the  waters  of  the  Behring  Sea  and 
concerning  also  the  preservation  of  the  fur-seal. 

Jurisdictional  rights  to  be  determined  as  a  matter  of  right:  the  pres- 
ervation of  the  fur-seal  to  be  determined  as  a  matter  of  regulations. 

Senator  Morgan. — The  questions  submitted  seem  to  be  presented  in 
Article  I,  while  the  five  suggestions  or  enquiries  in  Article  VI  are  called 
points — five  points  which  very  properly  may  be  included  within  the 
questions  for  consideration.  The  question  submitted  to  the  Arbitration 
seems  to  me  to  be  worthy  of  consideration,  whether  the  questions  are 
not  the  ones  to  which  the  Award  must  respond. 

Sir  Charles  Eussell. — 1  should  have  thought,  with  deference,  that 
the  questions  are  formulated,  and  if  there  be  anything  outside  these 
questions  mentioned  in  Articles  VI  and  VII  which  the  Tribunal  should 
think  ought  to  be  answered,  of  course  they  are  to  be  answered;  but  I 
take  Articles  VI  and  VII  as  intended,  whether  they  have  been  effective 
or  not  is  another  question,  to  formulate  for  the  assistance  of  the  Tri- 
bunal the  precise  questions  which  would  settle  the  controversy  between 
the  parties.    The  way  in  which  the  matter  is  put  is  this: 

In  deciding  the  matters  submitted  to  the  Arbitrators  it  is  agreed  that  the  following 
five  points  shall  be  submitted  to  them,  in  order  that  their  award  shall  embrace  a 
distinct  decision  npon  each  of  the  said  five  points,  to  wit 

and  then  Article  VII  very  properly  treats  those  as  questions. 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subjeot  in  such  a  position  that  the  concurrence  of 
Great  Britain  is  necessary 

then  there  are  to  be  [Regulations. 
Senator  Morgan. — That  brings  us  up  to  the  point  whether  or  not  the 
word  u  questions"  in  article  VII  does  not  refer  to  the  three  ques- 

946  tions  which  are  propounded  in  the  first  Article  of  the  submission, 
and  not  to  the  five  points  mentioned  in  Article  VL 
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Sir  Charles  Eussell. — I  should  with  great  deference  have  said, 
when  Article  VII  began  with  the  words  "  If  the  determination  of  the 
foregoing  questions",  which  you  will  observe  are  all  put  with  a  wote  of 
interrogation  at  the  end  of  them,  that  Article  VII  pointedly,  clearly, 
and  distinctly  referred  to  the  foregoing  five  questions,  and  I  think  I  am 
right  in  saying,  subject  to  correction  on  that  point,  that  there  was  not 
any  difference  in  the  argument  of  my  learned  friend  and  that  which  I 
now  submit. 

Senator  Morgan. — I  am  aware  of  that  fact,  but,  of  course,  we  have 
our  own  views. 

Sir  Charles  Eussrll. — Naturally,  and  I  do  not  suggest  the  con- 
trary. Now  I  think  I  have  only  to  refer  to  two  other  letters.  On  the 
22nd  March  there  is  a  letter  from  Mr.  Wharton  to  Sir  Julian  Pauncefote 
at  page  361 : 

For  it  must  not  be  forgotten  that  if  Her  Majesty's  Government  proceeds  during 
this  sealing  season  upon  the  basis  of  its  contention  as  to  the  right  of  the  Canadian 
sealers,  no  choice  is  left  to  this  Government  but  to  proceed  on  the  basis  of  its  confident 
contention  that  pelagic  sealing  in  the  Behring  Sea  is  an  infraction  of  its  jurisdiction 
and  property  rights. 

Finally,  on  page  363,  Sir  Julian  Pauncefote  writes  to  Mr.  Wharton 
thus: 

As  an  alternate  course,  Her  Majesty's  Government  are  also  willing,  after  the  ratifi- 
cation of  the  Treaty,  to  prohibit  sealing  in  the  disputed  waters,  if  vessels  be  excepted 
from  the  prohibition  which  produce  a  certificate  that  they  have  given  security  for 
such  damages  as  the  Arbitrators  may  assess  in  case  of  a  decision  adverse 

and  so  on. 
Then  there  is  a  letter  on  page  364: 

With  reference  to  my  previous  note  of  this  date,  and  to  the  discussions  which  have 
taken  place  regarding  the  claims  of  our  respective  Governments  to  compensation  in 
relation  to  the  fur-seal  fishery  in  Behring  Sea,  I  have  been  instructed  by  the  Marquis 
of  Salisbury, 

and  so  on.    Then  he  says  this: 

That  in  case  the  Arbitrators  shall  decide  in  favour  of  the  British  Government,  that 
Government  may  ask  them  further  to  decide  whether  the  United  States  Government 
has  since  1885  taken  any  action  in  Behring  Sea  directly  inflicting  a  wrongful  loss  on 
the  United  States  or  its  lessees,  and  if  so,  to  assess  the  damage  incurred  thereby. 

Senator  Morgan. — But  that  featurg  did  not  get  into  the  Treaty. 

Sir  Chables  Russell.— That  is  the  feature  which  did  get  into 
Article  V  of  the  Modus  Vivendi,  which  is  a  part  of  this  Treaty. 

Senator  Morgan. — Yes. 

Sir  Charles  Eussell. — Then  there  is  one  passage  which  I  wish  to 
emphasize  before  I  go  on,  in  the  letter  of  the  4th  of  June,  1891;  it  is  at 
the  foot  of  page  306: 

The  fourth  clause  of  the  proposal  of  Her  Majesty's  Government,  limiting  the 
947      taking  effect  of  the  modus  vivendi  upon  the  assent  of  Russia,  presents  what 
seems  to  the  President  an  iusnperable  difficulty,  as  an  adherence  to  that  sug- 
gestion by  Her  Majesty's  Government  will,  in  his  opinion,  prevent  the  conclusion  of 
any  Agreement  and  will  inevitably  cause  such  a  delay. 

and  so  on : 

That  I  have  already  read.  You  observe  that  the  object  of  Sir  Julian 
Pauncefote  was,  by  including  Russia,  to  have  the  extension  of  the 
Modus  Vivendi  so  as  to  prohibit  the  killing  in  other  parts  of  the 
Behring  Sea  westward  of  the  line  of  demarcation;  and  this  is  the  way 
in  which  that  suggestion  is  met  by  Mr.  Wharton. 

I  am  also  directed  to  remind  you  that  the  contention  between  the  United  States 
and  Great  Britain  has  been  limited  to  that  part  of  Behring  Sea  eastward  of  the  line 
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of  demarcation  described  in  our  convention  with  Russia,  to  which  reference  has 
already  been  made,  and  that  Russia  has  never  asserted  any  rights  in  these  waters 
affecting  the  subject-matter  of  this  contention  and  cannot,  therefore,  be  a  necessary 

Sarty  to  these  negotiations  if  they  are  not  now  improperly  expanded.  Under  the 
tatntea  of  the  United  States,  the  President  is  authorized  to  prohibit  sealing  in  the 
Behring  Sea  within  the  limits  described  in  our  Convention  with  Russia,  and  to 
restrict  the  killing  of  seals  on  the  Islands  of  the  United  States.  But  no  authority 
is  conferred  upon  him  to  prohibit  or  make  penal  the  taking  of  seals  in  the  Waters  of 
Behring  Sea  westward  of  the  line  referred  to,  or  upon  any  of  the  shores  or  islands 
thereof  It  was  never  supposed  by  anyone  representing  the  Government  of  the 
United  States  in  this  correspondence,  or  by  the  President,  that  an  Agreement  for  a 
modus  vivendi  could  be  broader  than  the  subject  of  contention  stated  in  the  corre- 
spondence of  the  respective  Governments. 

Now,  Sir,  I  submit  that  I  have  said  enough  to  show  that  I  am  raising 
a  grave  question  for  the  consideration  of  this  Tribunal,  as  to  the  true 
construction  of  that  question  5 :  whether,  in  other  words,  I  am  not  justi- 
fied in  stating  that  that  question,  like  the  first  four,  is  conversant  with 
questions  of  jurisdiction  and  exclusive  right  in  a  limited  area,  namely, 
the  eastern  part  of  Behring  Sea;  and  that  in  no  part  of  the  correspond* 
ence  leading  up  to  the  Treaty,  nor  in  the  Treaty  itself,  is  there  raised 
the  question  of  a  right  of  property  in  the  individual  fur-seal,  or  in  the 
herd,  or  in  the  industry  based  upon  the  fur-seal,  except  as  a  question  of 
jurisdiction  within  this  limited  area.  I,  of  course,  have  already  told 
the  Tribunal  that  I  cannot  venture  to  assume  that  the  meaning  which 
I  am  putting  upon  this  question  is  the  meaning  which  the  Tribunal 
will  say  is  right,  and,  therefore,  it  would  be  incumbent  upon  me  to 
argue  it  presently  as  if  it  had  a  different  meaning,  such  as  my  learned 
Mend  suggests.  That  I  will  not  shrink  from  doing,  but  I  feel  bound 
to  put  before  the  Tribunal  our  view,  justified  as  I  contend  by  the  legis- 
lative and  executive  action  of  the  United  States,  and  by  the  diplomatic 
correspondence:  that  from  first  to  last  this  was  a  question,  in  whatever 
shape  it  was  put,  which  was  based  upon  jurisdiction  of  an  exclusive, 
in  other  words  of  a  territorial  character,  and  it  is  properly  in  that 
character  referred  to,  in  Article  VII,  as  being  a  question  of  exclusive 
jurisdiction. 

Now  I  must  assume  at  this  present  stage  of  my  argument  that 

948      the  question  is,  has  the  United  States  an  exclusive  right  to  take 

fur-seals  in  the  eastern  part  of  Behring  Sea,  and  an  exclusive 

jurisdiction  to  enforce  and  protect  by  the  exercise  of  sovereign  power 

that  right  in  the  eastern  part  of  Behring  Sea? 

The  President.— Do  you  believe  that  the  words  in  Article  VII 

The  far-seals  in  or  habitually  resorting  to  the  Behring  Sea 

were  originally  conceived  as  making  part  of  the  first  wording  of  that 
Article  VII,  or  were  they  brought  in  afterwards?  Do  you  know  any- 
thing about  that? 

Sir  Charles  Russell. — I  can  answer  that  question,  Sir,  because 
the  original  frame  of  the  question  is  to  be  found  in  Mr.  Blaine's  letter 
of  December  1890.  I  have  read  that  letter  to  you  and  I  will  read  it 
again.  It  is  in  page  286  of  the  United  States  Appendix  Volume  1. 
Of  course  I  have  read  the  correspondence  which  brought  it  down  to  a 
later  period,  showing  the  views  of  Mr.  Wharton  after  the  Treaty  was 
actually  executed  and  signed.  The  words  are  there  in  the  original 
letter  of  Mr.  Blaine;  and  if  you  turn  to  page  295,  you  will  see  that  Mr. 
Blaine  repeats  the  substance  of  the  same  question  in  that  letter  of  the 
14th  April  1891;  the  5th  question  is  stated  in  the  form  in  which  it  is 
there  suggested. 

Mr.  Justice  Harlan. — What  Baron  de  Courcel  is  referring  to  now  is, 
what  is  the  7th  Article,  but  which  was  originally  the  6th  question:  and 
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that  6th  question,  in  the  form  in  which  it  appears  in  the  Treaty  first 
appears  in  Mr.  Wharton's  letter  of  June  25th  1891,  page  319. 

Sir  Charles  Eussell. — That  is  quite  right. 

Mr.  Justice  Harlan. — That  is  where  the  words  "  habitually  resort- 
ing to"  come  into  the  6th  question) 

Sir  Charles  Russell. — Yes,  but  with  great  deference  they  also 
appear,  not  as  part  of  the  7th  question,  for  there  was  no  7th  question 
at  that  moment,  but  they  also  appear  in  the  letter  of  Mr.  Blaine  of  the 
17th  December  that  I  have  mentioned. 

Lord  Hannen.—  Is  that  their  earliest  appearance) 

Sir  Charles  Eussell. — As  far  as  £  know. 

Mr.  Justice  Harlan. — What  do  you  say  appears  there) 

Sir  Charles  Eussell. — They  do  not  appear  in  the  letter  of  Decem- 
ber 17th — I  mean  not  exactly. 

Mr,  Justice  Harlan. — I  have  not  been  able  to  find  them  in  the  sixth 
question  anywhere  prior  to  June  the  25th,  1891. 

Sir  Charles  Eussell. — T  think  that  is  correct. 

Mr.  Justice  Harlan. — When  Mr.  Wharton  reframes  the  sixth  Ques- 
tion, he  submits  it  in  the  precise  words  of  Article  VII. 

Sir  Charles  Eussell. — I  think  you  are  right;  I  think  that  is  so. 

Senator  Morgan. — A  different  mind  had  got  hold  of  the  correspond- 
ence, and  put  in  that  additional  idea. 

Sir  Charles  Eussell.— I  should  like  to  emphasize  this.    If 
949 .     you  will  turn  to  page  305,  you  will  see  that,  at  that  time,  the  five 
Questions  had  been  settled ;  and  Sir  Julian  Pauncefote  writes. 

The  undersigned  has  been  instructed  by  the  Marquis  of  Salisbury  to  inform  the 
United  States  Government  that  Her  Majesty's  Government  are  prepared  to  assent  to 
the  first  five  questions  proposed  to  be  submitted  to  arbitration  in  the  note  of  the 
lion.  James  G.  Blaine  to  the  undersigned,  dated  14th  of  April  last. 

That  letter  is  at  page  295. 

Her  Majesty's  Government  cannot  give  their  assent  to  the  sixth  question  formu- 
lated in  that  note.  In  lieu  thereof  they  propose  the  appointment  of  a  commission  to 
consist  of  four  experts,  and  so  on.  "The  Commission  shall  examine  and  report  on 
the  Question  which  follows" : 

For  the  purpose  of  preserving  the  fur-seal  race  in  Bearing  Sea  from  extermination, 
-what  international  arrangements,  if  any,  are  necessary  between  Great  Britain  and 
the  United  States  and  Russia  or  any  other  power? 

As  regards  the  question  of  compensation,  Her  Majesty's  Government  propose  the 
following  article. 

It  shall  be  competent  to  the  Arbitrators  to  award  such  compensation, 

and  so  on. 

Therefore  at  that  date,  and  long  before  the  correspondence  with  Mr. 
Wharton  which  I  have  been  reading,  the  first  five  questions  had  been 
settled,  and  I  was  using  that  correspondence  for  the  light  it  throws 
upon  the  meaning  which  Mr.  Wharton  attached  to  those  five  questions. 
Then,  after  the  3rd  or  4th  June  arises  the  question  which  is  now  the 
7th  Article,  namely  the  question  of  Regulations.  That  is  the  way  in 
which  the  matter  stands. 

The  Pbesident. — Then  you  do  not  construe  the  protection  spoken 
of  in  question  5  of  Article  VI  in  the  same  way  as  the  protection  men- 
tioned in  Article  VII  t 

Sir  (3habl.es  Eussell. — In  one  sense  yes,  and  in  another  sense  no. 
I  would  prefer,  if  the  Arbitrators  would  allow  me  to  do  so,  to  reserve 
my  construction  of  Article  VII  till  I  come  to  it.  I  think  it  would  be 
better  that  I  should  do  so.  I  have  a  strong  view  about  it,  if  the  Presi- 
dent will  allow  me  to  say  so,  but  I  do  not  want  to  mix  up  the  question 
of  right  and  the  question  of  Regulations. 
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Senator  Morgan. — It  occurs  to  me,  perhaps  I  am  entirely  mistaken, 
that  the  decision,  whichever  way  it  may  turn,  on  the  five  questions  in 
Article  VI — still  omits  a  decision  upon  this  question  of  the  righto  of  the 
citizens  and  subjects  of  either  country  as  regards  the  taking  of  fur-seals 
in  or  habitually  resorting  to  the  said  waters.  Of  course,  that  question 
would  be  negatively  answered  in  the  affirmative  proposition  that  the 
seals  belonged  to  the  United  States,  or  that  the  United  States  had  a 
right  of  protection  over  the  seals;  but,  at  the  same  time,  this  affirmative 
question  is  put  to  the  Arbitrators ;  and  we  are  instructed  here  that  we 
shall  decide  every  question  that  is  submitted  to  us,  and  it  seems  to  me 
that  we  must  give  an  affirmative  answer  on  that  proposition.  I  mean, 
by  an  affirmative  answer,  a  direct  answer. 

Sir  Charles  Russell.— I  think  you  do.  I  should  have 
950  respectfully  submitted,  as  far  as  I  can  at  present  see,  that  the 
answers  to  the  first  five  questions  answer  everything.  For 
instance,  assume  the  first  four  questions  to  be  decided  in  the  seuse  that 
Eussia  exercised  and  asserted  these  rights  and  that  Great  Britain 
recognized  and  conceded  them,  and  that  to  those  rights  the  United 
States  succeeded  by  right  of  cession,  then  the  answer  in  that  sense 
would  be  the  negation  of  the  right  of  anybody  else,  because  you  would 
have  then  found  that  there  was  an  exclusive  right  and  aii  exclusive 
jurisdiction,  and  that  would  be  a  distinct  answer.  Equally  the  other 
way;  if  the  answer  is  there  was  no  exclusive  right  and  no  exclusive 
jurisdiction,  then  it  follows  that  it  is  left  to  be  determined  according  to 
general  international  law;  in  other  words,  it  is  a  matter  of  common 
right.  Article  I  is  a  mere  general  statement  of  the  nature  of  the  ques- 
tions that  have  arisen.  Article  YI  deals  with  the  specific  points  which 
are  to  determine  those  questions. 

Senator  Morgan. — But  Article  I  says:  "These  questions  shall  be 
submitted  to  a  Tribunal  of  Arbitration". 

Sir  Charles  Eussell. — Yes;  that  is  to  say,  the  matters  that  have 
arisen. 

Senator  Morgan. — No;  " these  questions." 

Sir  Charles  Russell. — I  know,  Sir;  but  that  is  a  description  merely 
of  the  matters  of  difference  that  have  arise*).    That  is  my  conception. 

Now  if  I  am  right  in  this  interpretation — and  I  have  said  all  1  desire 
to  say  upon  it — I  may  deal  with  the  argument  upon  it  very  briefly 
indeed.  I  have,  in  fact,  already  dealt  with  it  in  the  argument  as  to 
Russian  assertion  of  rights  and  Bussian  exercise  of  rights,  because 
although  it  is  true  to  say  that  question  I  of  Article  VI  does  not  ask 
what  rights  Russia  in  fact  had,  but  only  what  rights  she  asserted  and 
exercised,  it  is  not  too  much  to  say  that  if  she  had  any  other  rights  than 
those  she  did  assert  and  exercise,  she  would  have  asserted  them  and 
exercised  them  if  it  had  been  necessary  for  her  purpose  to  assert  and 
exercise  them. 

We  have  rome  therefore  to  this  point:  That  if  my  interpretation  is 
right — and  of  course  I  am  arguing  upon  that  assumption  at  present — it 
must  be  held  that  the  United  States  can  assert  that  it  has  rights  which 
Russia  had  not.  In  effect  it  comes  to  that.  I  have  already  discussed 
what  rights  Russia  had.  Bussia  was  the  possessor  of  dominion  on  the 
Pribilof  Islands.  She  was  therefore  the  owner  of  the  islands  to  which 
these  animals  resorted  for  a  considerable  portion  of  the  year.  She 
therefore  had  special  facilities  for  capturing,  taking  possession  of,  and 
killing  these  animals.  She  had  that  exclusive  right  by  reason  of  her 
territorial  dominion.  She  had  the  extension  of  that  exclusive  right  to 
the  three  mile  limit,  or  whatever  the  marginal  belt  is  to  be  considered* 
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She  had  no  right  beyond,  unless  there  is  to  be  asserted  on  the  part  of 
Russia,  or  on  the  part  of  United  States,  some  power  over  the  adjoining 
sea  of  an  exclusive  kind,  which  is  not  found  to  be  recognized  by  inter- 
national law.  There  may  be  such  a  right  if  there  is  property  in  the 
fur-seal.    That  I  shall  discuss  when  the  question  comes  up.    There 

951  may  be  such  a  right  if  there  is  property  in  the  seal  herd.    That 
I  shall  discuss  when  I  come  to  the  question  in  its  proper  order. 

I  am  assuming  that  the  question  relates  not  to  property  in  the  seal,  and 
not  to  property  in  the  herd,  but  to  what  the  rights  are;  and  the  circum- 
scription of  the  rights  which,  as  territorial  owner,  any  nation  possesses 
is,  according  to  authority,  exactly  as  1  have  stated  it. 

Now,  what  is  the  foundation  of  this  argument?  The  ultimate  founda- 
tion of  it  is  this — that  no  question  of  exclusive  jurisdiction  in  a  defined 
area  can  exist  apart  from  territorial  dominion,  from  Exclusive  juris- 
sovereign  power,  over  that  area;  because  the  assertion  of  diction  in*  defined 

-....,...         .  '.        ^ ,      .         ,      ,        .       ,         area  cannot  exist 

exclusive  jurisdiction  is  an  assertion  that  nobody  else  has  apart  from  territo- 
a  right  to  go  there;  is  an  assertion  of  the  right  tonaldolninion• 
exclude  everybody  else  from  that  place;  is  an  assertion  of  the  right  to 
treat  the  particular  area  covered  by  so  much  water  just  on  the  same 
principle  as  if  it  were  so  much  land,  and  a  part  of  the  admitted  terra 
firma  of  the  particular  Power  that  is  claiming  to  exercise  it.  What 
does  that  amount  to  when  it  is  extended  to  a  claim  on  the  high  seas? 
It  conflicts  with,  is  repugnant  to,  two  great  principles:  first,  the  prin- 
ciple of  limitation  of  territory  to  a  specific  distance  from  the  shore, 
terrce  dominium  finitur  ubifinitur  armorum  vis.  It  is  next  repugnant 
to  the  great  principle  of  the  equality  of  every  nation,  small  and  great, 
upon  the  high  sea  outside  the  three  mile  limit,  or  whatever  the  mar- 
ginal belt  is.  It  is  therefore  an  assertion  conflicting  with  the  sover- 
eignty of  any  and  all  other  Powers,  who  are  equal  and  have  equal 
rights  upon  the  high  sea. 

Am  I  to  be  invited  by  the  Tribunal  to  justify  that  position,  apart 
from  the  right  of  defence  incident  to  property,  which  I  am  not  dealing 
with  Y  I  am  assuming  the  question  to  mean  what  I  have  endeavoured  to 
demonstrate  it  means.  Is  it  necessary  that  I  should  argue  that  upon 
the  basis  there  is  no  such  right?  Why,  it  is  hardly  put  forward  in  the 
argument  of  my  learned  friend.  What  is  put  forward  by  my  learned 
friends  is  to  be  found  on  page  19  of  their  Counter  Case. 

The  distinction,  between  the  right  of  exclusive  jurisdiction  over  Behring  Sea  on 
the  one  hand,  and  the  right  of  a  nation  on  the  other  hand,  to  preserve  for  the  use 
of  its  citizens  its  interests  on  land  by  the  adoption  of  all  necessary,  even  though 
they  be  somewhat  unusual,  measures,  whether  on  land  or  sea,  is  so  broad — 

Yes,  indeed ! 

as  to  require  no  further  exposition. 

And  so  they  are  content  to  leave  this  proposition.  If  that  means 
preserve  for  the  use  of  its  citizens  its  interests  on  land  by  adopting 
measures  at  sea  to  protect  its  property  or  its  property  interest,  which 
I  suppose  is  what  is  meaut,  I  will  deal  with  it  presently;  but  what  I 
am  dealing  with  now  is  the  first  part  of  the  case,  that  this  claim,  this 
question  five,  points  to  the  right  of  the  exclusive  territorial  jurisdic- 
tion over  the  eastern  part  of  the  Behring  Sea;  and  if  that  be  the  right 
meaning  of  the  question,  my  learned  friends  admit  it  is  the 

952  latter  right,  not  the  former,  that  the  United  States  contend  to 
have  been  exercised,  first  by  Russia,  and  later  by  themselves. 

The  President. — Sir  Charles,  if  you  coustrue  the  question  five  as 
meaning  only  rights  of  jurisdiction,  do  you  uot  think  then  that  ques- 
tion five  would  be  just  a  repetition  of  question  four! 

B  B,  PT  xni 13 
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Sir  Charles  Eussell. — In  one  sense  yes,  and  in  another  sense  no. 
The  President. — I  say  if  under  question  five  in  Article  VI  we  are 
to  understand  nothing  but  rights  of  jurisdiction — 

Has  the  United  States  any  right,  etc. .  . 

that  would  be  just  exactly  the  same  as  question  four. 

Did  not  all  the  rights  of  Russia  as  to  jurisdiction  pass  unimpaired  to  the  United 
States? 

Sir  Charles  Russell. — I  quite  agree,  Sir;  practically,  yes.  That 
is  what  I  am  arguing.  I  have  argued  this  question  five,  and  my  mean- 
ing is  the  same  when  I  have  been  discussing  the  first  four  questions, 
except  with  this  difference:  that  articles  one,  two,  three  and  four  deal 
solely  with  derivative  rights  from  Russia,  and  in  article  five  the  ques- 
tion is,  what  rights  has  the  United  States  as  a  matter  inherent  in  its 
own  possession  of  territory. 

The  President. — The  authors  of  the  Treaty  must  have  anticipated 
something  different  from  what  was  in  the  preceding  questions. 

Sir  Charles  Russell. — It  does  not  necessarily  mean  that  it  should 
be  something  different.  It  contemplates  the  possibility  of  its  being 
something  different;  but  it  merely  contemplates  the  possibility  in  this 
sense:  "We  assert  that  Russia  asserted  certain  exclusive  claims  of 
jurisdiction ;  we  also  assert  that  we  have  certain  exclusive  claims  of 
jurisdiction". 

In  each  case,  if  my  contention  is  right,  it  is  limited  to  a  claim  of 
territorial  dominion. 

The  President. — I  believe,  as  we  understand  the  case  of  the  United 
States,  they  understood  that  this  question  five  meant  also  derivative 
rights.  They  did  not  argue  that  they  had  new  rights  which  originated 
in  the  cession  of  territory  in  their  hands  only,  but  that  the  same  rights 
were  vested  in  Russia. 

Sir  Charles  Russell. — That  is  what  I  venture  to  say;  and  that 
is  the  reason  I  said  that  in  arguing  what  rights  Russia  asserted  and 
exercised,  I  was  also  really  arguing  question  five.  You  see  the  dis- 
tinction is  that  questions  one,  two,  three  and  four,  were  directed  to 
what  rights  were  asserted  and  exercised.  Question  five  may  have  a 
more  restricted  or  a  more  enlarged  meaning — what  rights  in  fact  the 
United  States  have.  But  I  was  about  to  say  that  I  could  deal  with 
this  matter  very  briefly  because  I  have  shown,  if  my  interpretation  of 
the  question  is  right,  that  that  is  not  the  nature  of  the  right  which  the 
United  States  are  claiming  for  themselves;  because  I  take  it  that 
although  this  is  a  statement  that  the  latter  right,  and  not  the 
953  former,  is  the  right  which  the  United  States  contend  was  exer- 
cised first  by  Russia  and  later  by  themselves,  that  they  embrace 
not  only  their  own  derivative  claim  under  Russia,  but  their  own  claim, 
whatever  it  is,  as  inherent  in  their  territorial  possessions. 

The  President. — Their  argument  is  that  they  have  peculiar  rights. 
Your  argument  is  that  this  question  five  merely  limits  the  right  of 
jurisdiction,  like  the  preceding  questions  1 

Sir  Charles  Russell. — Unquestionably,  sir,  although  it  is  conceiv- 
able that  there  may  have  been  aright  which  the  United  States  possessed 
that  Russia  neither  asserted  nor  exercised.  It  is  conceivable.  That 
is  all. 

The  President. — You  think  it  is  upon  that  hypothesis  that  the 
question  has  been  brought  in! 

Sir  Charles  Russell. — I  can  only  judge  by  the  terms  of  the  ques- 
tion itself.    I  take  the  language  in  which  Mr.  Wharton,  the  Acting 
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Secretary  of  State,  construes  it.  I  take  the  language  in  which  the 
diplomatic  correspondence  construes  it. 

I  was  going  to  say  I  propose  to  deal  briefly  with  this  because  of  the 
views  which  have  been  put.  The  point  where  my  friends  and  I  differ — 
materially  differ,  I  mean — here,  is  as  to  what  the  meaning  of  this  ques- 
tion is.  I  have  already  told  the  Tribunal  I  am  not  going  to  assume  my 
meaning  is  the  correct  one.  I  propose  to  argue  it  also  on  the  basis  that 
their  meaning  is  the  correct  one.  That  I  will  presently  come  to;  but  I 
must  take  it  step  by  step. 

The  President. — Do  you  mean  to  argue  it  at  some  length? 

Sir  Charles  Russell. — I  have  four  or  five  authorities;  but  they 
are  authorities  upon  points  which  I  conceive  not  to  be  disputed. 

The  Tribunal  thereupon  adjourned  until  Tuesday,  May  22,  1893,  at 
11 :  30  o'clock  a.  m. 


TWENTY-FIFTH   DAY,    MAY  23rd,  1893. 

The  President. — We  are  happy  to  resume  our  hearing  again,  Sir 
Charles,  and  are  quite  ready  to  hear  you. 

Sir  Charles  Russell. — Mr.  President,  when  the  Tribunal  last  sat, 
I  was  discussing  what  was  the  true  meaning  of  question  5  of  Article 
VI.  I  had  pointed  out  what  we  conceive  to  be  the  meaning,  and  I  had 
added  that  I  proposed  also  to  discuss  the  different  effect  given  to  that 
question  in  various  forms  in  the  Argument  on  the  part  of  the  United 
States.  While  I  was  endeavouring  to  establish  the  point  that  question 
5  is  of  the  same  character  as  the  preceding  questions,  in  the  seuse  that 
it  relates  to  a  question  of  exclusive  jurisdiction,  and  is  so  designated  in 
the  succeeding  Article  VII, — while  I  was  dwelling  upon  that  point,  you, 
Mr.  President,  put  to  me  the  question  whether  the  result  of  the  argu- 
ment would  not  be  in  effect  to  say  that  question  5  was  the  same  as 
question  4:  to  which  I  answered,  and  I  repeat  that  answer:  in  effect, 
yes.  But  I  have  now  to  suggest  the  probable  reason  why  question  5 
was  added. 

It  will  be  observed  by  the  Tribunal  that  all  the  previous  questions, 
1,  2,  3,  and  4,  are  conversant  with  rights  which  Eussia  asserted  and 
exercised.  It  has,  therefore,  nothing  to  do  with  what  rights  Kussia 
possessed. 

Therefore  question  5  might  properly  find  a  place  in  the  Article  in 
order  to  cover  the  possibility  (it  was  no  more  than  a  possibility)  that 
there  were  rights  which  Eussia  had  in  fact,  but  which  she  did  not  assert 
or  which  she  did  not  exercise.  That  would  I  think  be  a  sufficient 
explanation  by  itself  why  question  5,  although  of  the  same  character 
as  the  preceding  questions,  still  finds  a  place  in  that  Article.  A  further 
explanation  might  be  found  in  this  fact,  that  at  the  period  to  which  the 
first  four  questions  relate,  namely,  the  period  of  Russian  dominion,  the 
whole  of  the  territory  on  the  east  side  of  Behring  Sea  down  to  and 
including  the  Aleutian  chain,  and  the  whole  of  the  territory  upon  the 
west  side  of  Behring  Sea  from  Behring  Straits  down  to  the  southern 
side  of  Kamschatka,  were  also  Russian  territory.  Therefore  question 
5  may  also  have  been  framed  in  order  to  leave  open  the  point  whether 
any  rights  over  the  intervening  waters  that  Eussia  may  have  asserted 
and  exercised,  treating  it  if  she  so  willed,  and  as  she  professed  to  have 
the  power  to  do,  as  a  shut  sea — whether  that  condition  of  things  was 
or  was  not  altered  when  the  portion  of  the  territory  bounding  the  east- 
ern side  of  Behring  Sea  passed  into  other  hands  so  that  the  territory 
on  each  side  came  to  be  in  different  ownerships. 

But  so  far  as  the  mere  questions  in  Article  VI  are  concerned — 
955      I  say  it  with  all  respect  to  my  learned  friends — I  care  not  what 
meaning  is  put  upon  them  so  far  as  those  five  questions  are 
concerned. 

I  shall  have  to  submit  that  just  in  proportion  as  they  depart  from  the 
main  argument  of  Mr.  Blaine  based  upon  the  assertion  of  territorial 
dominion  derived  from  Eussia,  just  so  in  proportion  do  they  become 
more  and  more  involved  in  absurdities,  more  and  more  indefensible  in 
law  become  the  positions  they  assume.  1  only  attach  importance  to  it 
196 
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and  would  not  have  dwelt  even  at  this  length  upon  it  but  that  it  has 
strictly  a  more  wide-reaching  significance;  because  I  have  utterly  failed 
in  my  argument  if  I  have  not  conveyed  to  each  member  of  this  Tribunal 
the  contention  which  we  are  submitting,  that  in  truth  the  whole  area  of 
dispute  between  these  parties  was  Behring  Sea,  and  nothing  outside 
Behring  Sea:  and  that  if  the  area  of  dispute  was  Behring  Sea,  and 
nothing  but  Behring  Sea,  th£  area  of  jurisdiction  of  this  Tribunal  is 
restricted  within  the  same  limits. 

But  I  repeat,  and  I  leave  that  part  of  the  argument  by  saying  that  I 
think  the  Tribunal  will  find  the  more  they  examine  the  history  of  the 
United  States  contention,  their  executive  action,  their  proceedings  in 
their  local  Courts,  the  arguments  of  their  representative  counsel  at 
Washington — the  Solicitor  and  Attorney  General — the  diplomatic  cor- 
respondence, Article  VII  of  this  Treaty,  and  lastly  Article  V  of  the 
Modus  Vivendi,  which  recognizes  and  limits  the  right  to  compensation 
to  be  paid  by  us  if  we  have  no  right  to  kill  seals  merely  in  the  Behring 
sea — that,  taking  all  these  things  into  consideration,  the  Tribunal,  what- 
ever may  be  its  desire,  will  find  it  exceedingly  difficult  to  satisfy  them- 
selves that  the  area  of  dispute  is  not  limited  by  the  terms  of  this  Treaty 
strictly  to  Behring  Sea. 

I  have  now  to  say  in  connection  with  this,  and  to  repeat  what  I  have 
already  said,  that  if  my  suggested  interpretation  of  these  questions  bo 
correct,  namely,  that  it  meant  an  exclusive  right  to  take  far-seals  in 
Behring  Sea,  that  is  to  say,  a  property  right  of  an  exclusive  character 
in  the  fishery  in  Behring  Sea  and  not  in  the  seals  as  individuals  or  in 
the  herd,  and  that  the  claim  of  protection  referred  to  meant  a  claim  of 
exclusive  jurisdiction  to  protect  them  within  the  eastern  part  of  Behring 
Sea, — that  if  that  be  the  true  meaning,  1  am  saved  the  discussion  of  it 
because  I  have  already  discussed  it,  and  discussed  it  at  length,  under 
the  question  of  the  derivative  title  claimed  under  Russia.  I  hope  that 
is  appreciated  by  the  Tribunal,  and  I  do  not  desire  to  repeat  myself, 
nor  do  I  at  this  stage  propose  to  trouble  the  Tribunal  with  the  citation 
of  the  authorities  which  show  that  a  claim  within  a  definite  area  and  a 
claim  by  which  it  is  sought  to  exclude  other  ships  of  other  nations  from 
that  definite  area  of  the  sea,  is  a  question  of  the  sovereignty:  that' 
nothing  can  justify  it  according  to  the  rules  of  international  law  short 
of  an  assertion  founded  upon  the  just  reasons  of  prescription  and  acqui- 
escence, upon  which  alone  can  be  based  claim  of  territorial  domiuion 
pure  and  simple. 

Now,  I  assume,  and  I  confess  it  would  be  quite  natural  that  the  Tri- 
bunal should  be  anxious  to  assume,  as  wide  a  meaning  to  this  5th 
956  question  as  it  is  capable  of;  for  I  agree  it  is  much  more  important 
to  determine  what  rights  the  United  States  has  rather  than  what 
is  the  meaning  of  this  particular  question,  although  the  Tribunal,  of 
course,  will  see  that,  in  order  to  answer  that  question  correctly,  the 
attempt  must  be  first  made  to  fix  what  the  true  meaning  of  the  question 
is.    I  have  suggested  one. 

Now,  I  will  assume  that  it  means  the  assertion  of  a  right  of  property 
in  one  of  three  different  forms :  in  the  seals,  or  in  the  herd  as  it  has 
been  called, or  in  the  industry  founded  upon  the  seals;  and,  correlative 
to  that  right  of  property,  the  further  right  of  protecting  it  by  search, 
seizure  and  confiscation;  and  I  proceed,  therefore,  to  enquire  whether 
there  is,  in  any  one  of  those  alleged  forms,  any  legal  right  of  property 
whatever  in  the  United  States. 

I  am  glad  to  find  myself  in  agreement  on  some  points  with  my  learned 
friends;  I  agree  that  the  question  of  property  in  the  seals  or  in  the 
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Awertionof  ro  8ea^8  as  a  collection,  or  group,  or  herd,  depends  upon  the 
erty8i?nth°en-hW;  nature  and  habits  of  the  animal  and  the  physical  rela- 
ezaiuiued.  tions  of  the  United  States  to  that  animal.    For  my  own 

part  I  am  entirely  unable  to  draw  any  distinction  between  the  claim  of 
property  in  the  seals  and  the  claim  of  property  in  the  so-called  seal 
herd.  1  cauuot  see  where  there  is  any  legal  ground  for  any  such  dis- 
tinction. If  there  is  property  in  the  individual  seals,  there  is  property 
in  the  herd  composed  of  those  individual  seals.  If  there  is  no  property 
in  the  individual  seals,  it  passes  human  comprehension,  at  least  my 
comprehension,  how  it  can  be  alleged  that  there  is  a  property  in  the 
herd  or  collection  of  individual  seals.  Because  it  cannot  be  that  a 
congregation  of  items  each  one  of  which  is,  upon  the  hypothesis,  not 
property,  yet,  when  they  make  up  the  whole,  which  is  called  a  herd, 
become  property.  The  question,  therefore,  really  is;  Is  there  a  prop- 
erty in  the  individval  seals?  Because  I  am  not  going  to  argue  (it  would 
be  absurd,  in  my  judgment,  to  argue),  that  if  there  is  a  property  in  the 
individual  seals,  there  is  not  a  property  in  the  herd  which  is  made  up 
of  a  number  of  individual  seals.  I  will  speak  of  the  industry  presently. 
Upon  this  part  of  the  case  the  question  is: — Has  the  United  States 
property  in  the  individual  seals? 

Now,  I  would  like  the  Tribunal  to  note  the  signs  of  distrust  with 
which  this  argument  is  advanced  upon  the  part  of  the  United  States. 
I  propose  to  cull  some  brief  passages  from  the  written  Argument  of  my 
learned  friends.    At  page  104  this  passage  occurs : 

It  may  be  asked  whether  the  claim  made  by  the  United  Stafes  goes  to  the  extent 
of  asserting  a  legal  right  of  property  in  any  individual  seal  which  may  at  any  time  be 
found  in  the  seas  between  the  Pribilof  Islands  at  the  north  and  the  coast  .of  Cali- 
fornia at  the  south.  And  whether  they  would  insist  that  in  the  case  of  any  seal 
captured  anywhere  within  those  limits  by  any  person  other  than  a  native  Indian, 
and  for  purposes  of  scientific  curiosity,  or  to  satisfy  hunger,  a  trespass  had  been 
committed  upon  the  property  of  the  United  States,  and  an  action  might  be  maintained 
in  their  name  in  a  municipal  tribunal  to  recover  damages,  or  for  the  recovery  of  the 
skin  of  the  animal,  if  it  should  anywhere  be  found.  The  United  States  do  not  insist 
upon  this  extreme  point,  because  it  is  not  necessary  to  insist  upon  it.    All  that  is 

needed  for  their  purposes  is  that  their  property  interest  in  the  herds  should  be 
957      so  far  recognized  as  to  justify  a  prohibition  by  them  of  auy  destructive  pursuit 

of  the  animal  calculated  to  injure  the  industry  prosecuted  by  them  on  the 
islands  upon  the  basis  of  their  property  interest.  The  conception  of  a  property 
interest  in  the  herd,  as  distinct  from  a  particular  title  to  every  seal  composing  the 
herd,  is  clear  and  intelligible ;  and  a  recognition  of  this  would  enable  the  United 
States  to  adopt  any  reasonable  measures  for  the  protection  of  such  interest. 

Well,  Mr.  President,  it  may  be  my  fault — the  Tribunal  must  say — but 
I  confess  so  far  from  the  conception  of  a  property  interest  in  the  herd 
being  clear  and  intelligible  as  distinct  from  a  particular  title  to  the  indi- 
viduals composing  the  herd,  I  utterly  and  absolutely  fail  to  appreciate 
it — The  sole  point  is  property  or  no  property.  How  in  the  name  of 
heavens,  if  there  be  no  property  in  the  individual  seal,  the  collection  of  a 
number  of  items,  each  of  which  is  not  property,  yet  go  to  make  up  prop- 
erty in  the  whole,  I  cannot  realize ;  and  it  is  a  matter  greatly  I  think  to  be 
regretted  that  either  in  the  written  argument,  or  in  the  oral  argument, 
more  effort  was  not  made  to  convey  this  so-called  clear  intelligible  con- 
ception to  minds  like  those  of  my  learned  friends  and  like  mine,  which 
have  certainly  entirely  failed  to  grasp  it. 

Now  another  passage  in  the  same  sense  is  found  in  page  133  in  the 
same  argument. 

While  the  United  States  Government  assorts  and  stands  upon  the  full  claim  of 
property  in  the  seals  which  we  have  attempted  to  establish,  it  is  still  to  be  borne  in 
mind  that  a  more  qualified  right  would  yet  be  sufficient  for  the  actual  requirements 
of  the  present  case.    The  question  here' is  not  what  is  the  right  of  ownership  in  an 
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individual  seal,  should  it  wander  in  Bome  other  period  into  some  other  and  far  dis- 
tant sea;  that  is  an  inquiry  not  essential  to  be  gone  into;  but  what  is  the  right  of 
property  in  the  herd  as  a  whole, 

Bat  the  whole  is  made  up  of  parts;  and  if  there  is  no  property  in  the 
parts  how  is  there  property  in  the  whole! — 

in  the  seas  and  under  the  circumstances  in  which  it  is  thus  availed  of  by  the 
United  States  Government  as  the  foundation  of  an  important  national  concern. 

Eow,  lastly  (and  I  cannot  deny  myself  the  pleasure  of  referring  to 
this),  when  my  friend  Mr.  Carter  got  to  this  very  ticklish  point,  some  of 
the  members  of  the  Tribunal  interposed  questions.  I  am  referring  to 
page  475  of  the  revised  text  of  my  friend  Mr.  Carter  argument. 

Mr.  Carter. — One  moment,  Sir  Charles — there  are  not  that  number 
of  pages  in  the  argument  as  revised  by  me.  I  do  not  know  what  you 
are  referring  to  as  the  u  revised  text." 

Sir  Charles  Eussell. — 1  am  inferring  to  the  report  which  we  have 
been  furnishing  to  the  Tribunal. 

Mr.  Carter. — I  shall  insist  that  the  only  report  that  can  be  referred 
to  is  the  one  revised  by  me. 

Sir  Charles  Eussell. — That  would  indeed  be  very  strange. 

The  President. — If  there  is  any  objection  to  what  Sir  Charles  Eus- 
sell reads,  you  will  be  able  to  state  your  objection. 

Mr.  Carter. — Yes,  but  I  object  to  the  practice  of  referring  to  it. 
958         Sir  Charles  Eussell. — That  would  be  very  extraordinary. 
I  have  not  even  read  my  friend's  argument  in  any  other  form 
than  the  form  with  which  I  have  been  familiar. 

The  President. — Both  reports  are  unofficial. 

Mr.  Carter. — Yes,  but  of  two  unofficial  reports  I  submit  that  the 
one  which  the  Tribunal  should  use  in  a  matter  of  reference  should  be 
the  one  prepared  by  counsel. 

The  President. — If  there«is  any  doubt  about  it,  of  course,  you  will 
refer  to  your  text. 

Sir  Charles  Eussell. — I  think  my  friend  will  see  that  he  has  no 
reason  to  complain. 

Mr.  Carter. — I  object  to  the  practice,  that  is  all. 

Sir  Charles  Eussell. — Then  I  insist  on  my  right,  Mr.  Carter,  if 
you  put  it  so. 

Mr.  Carter. — And  I  object  to  it. 

Sir  Charles  Eussell. — I  was  going  to  say  that,  my  friend  will 
have  no  reason  to  complain,  because  if  there  be  anything  that  he  wishes 
to  disavow  in  what  is  here  recorded,  I  will  accept  his  disavowal  at  once. 

Mr.  Carter. — Yes,  but  there  is  an  authorized  report  of  the  argu- 
ment. 

Lord  Hannen. — There  is  no  such  thing  as  an  authorized  report  of  the 
argument. 

Sir  Charles  Eussell. — With  great  deference,  I  cannot  accept  the 
statement  of  my  learned  friend.  The  authorized  argument  was  the  oral 
argument.  We  tor  our  convenience,  and  at  our  own  sole  cost,  have 
furnished  the  Tribunal  all  through  with  an  authentic  report,  carefully 
revised  as  far  as  the  intelligence  of  those  to  whom  that  task  was 
allotted  enabled  them  to  do  it — fairly  and  properly  revised. 

Lord  Hannen. — You  will  tell  us  what  you  believe  Mr.  Carter  said, 
and  if  any  dispute  arises  upon  it,  of  course  we  shall  be  very  happy  to 
hear  what  Mr.  Carter  has  to  say  about  it. 

Sir  Charles  Eussell. — I  may  at  some  future  time,  although  I  will 
not  promise,  have  the  pleasure  of  reading  my  friend's  revised  edition 
of  his  argument,  but  at  present  I  have  not  seen  it  or  even  looked  at  it. 
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Now  the  page  of  the  daily  report  to  which  I  am  referring  is  page  475, 
and  my  learned  friend  is  dealing  with  that  very  thorny  subject — the 
early  history  of  pelagic  sealing.  He  is  face  to  face  with  the  fact,  which 
he  admits,  that  the  first  and  earliest  pursuit  of  fur-seals  known  in  the 
history  of  the  human  race  was  pelagic  fur-sealing,  carried  on  no  doubt 
in  a  rude  fashion — not  in  as  effective  a  fashion  as  modern  appliances 
permit,  but  still  carried  on  as  a  means  of  subsistence,  and  as  a  means 
of  affording  articles  for  barter  (and  in  that  way  furnishing  them  to 
commerce),  along  the  coast  at  the  instance  of  the  aboriginal  natives. 
My  learned  friend,  addressing  himself  to  that  subject,  said: 

As  I  said  before,  many  times  in  the  course  of  my  argument,  the  attack  by  barba- 
rians on  the  fruit*  of  the  earth  is  limited,  confined,  and  generally  not  destructive; 
but  when  civilization  makes  her  attack  upon  them  her  methods  are  perfectly 
969  destructive,  unless  she  makes  use  of  those  appliances  which  civilization 
teaches  her  by  which  that  destruction  may  be  avoided.  Therefore  there  is  no 
difficulty  in  awarding  to  the  United  States  a  right  of  property,  subject  to  the  right 
of  the  Indiaus  to  capture  in  the  manner  in  which  they  were  formerly  accustomed  to 
do  before  the  use  of  vessels  for  pelagic  sealing;  but  not  a  right  to  go  out  and  engage 
in  pelagic  sealing. 

The  President. — Do  you  not  think  it  very  difficult  to  draw  a  legal  line  of  limita- 
tion between  what  an  Indian  is  allowed  to  do  for  himself,  and  what  he  may  be 
allowed  or  permitted  to  do  in  the  service  of  a  European  or  civilized  manf 

Mr.  Garter. — There  are  always  practical  difficulties  connected  with  dealings  with 
barbaric  tribes — greater  or  lesser  difficulties — but  not  insuperable  difficulties  con- 
nected with  it. 

My  friend  evades  the  point, — does  not  even  appreciate  the  point.  It 
is  not  a  question  of  there  being  greater  or  less  difficulties  in  dealing 
with  barbaric  tribes — it  is  the  question  whether  it  is  not  difficult  to 
draw  the  legal  limitation  between  what  is  admitted  to  be  a  thing  that 
the  Indian  may  do  for  himself,  according  to  his  barbaric  methods,  and 
what  he  may  do  if  employed  at  the  instance  of  civilized  man.  The 
learned  President  recalls  my  friend  to  the  question  with  this  obser- 
vation : 

Do  you  find  that  there  is  a  substantial  legal  difference  between  the  two  cases? 
Mr.  Carter. — There  is  a  substantial  one. 

The  President. — Between  the  case  of  an  Indian  fishing  on  his  own  account,  and 
an  Indian  fishing  on  the  account  of  a  civilized  manf 
Mr.  Carter. — I  think  there  is  a  very  substantial  one. 
The  President. — A  substantial  legal  one! 

Then  we  get  to  that  broad  ground  which  is  always  the  refuge  once 
we  are  trying  to  bring  these  vague,  undeterminate  propositions  to  the 
touch  of  legal  principle. 

Yes, 
says  Mr.  Carter, 

when  I  speak  of  "  legal "  I  mean  moral.    We  are  on  international  grounds — inter- 
national law,  and  there  is  a  sharp  distinction.  * 

The  President. — Moral  and  international  are  different  fields  of  discussion,  I 
think. 

Mr.  Carter. — I  said  "  there  is  no  sharp  distinction". 

Sir  Charles  Russell. — Very  well — "  there  is  no  sharp  distinction97. 
I  take  it  so.  TJiat  is  to  say,  being  in  the  field  of  international  law, 
there  is  no  sharp  distinction  between  moral  and  legal  law — that  is  the 
proposition,  therefore,  of  my  friend. 

Mr.  Carter. — It  is. 

Sir  Charles  Russell. — Yes,  I  know.  Then  the  learned  President 
continues : 

Moral  and  international  are  different  fields  of  discussion,  I  think;  but  they  may 
often  join. 
Mr.  Carter. —They  are  not  so  different  as  may  be  supposed. 
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The  President.— They  are  not  contrary. 

Mr.  Cartkr.— Oh  no,  international  law  rests  upon  natnral  law,  and  natnral  law  is 
all  moral. 
The  law  of  nature  is  all  moral,  and  it  in  the  great  part  of  international  law. 

9C0  Here  we  get  back  to  that  same  fallacy  which  I  have  endeavoured 

to  expose  in  a  few  sentences,  and  to  which  I  mast  recur  at  a  later 
period  a  little  more  fully — that  fallacy  which  lies  at  the  basis  of  these 
proposals — that  if  you  can  make  out  to  your  private  satisfaction  that  a 
thing  is  against  morals,  or  against  the  law  of  nature  (whatever  the  law 
of  nature  means  in  the  connection  in  which  it  is  used)  it  is  therefore 
against  international  law:  it  is  therefore  to  be  reprehended.  With 
great  deference  to  this  Tribunal  the  distinction  is  justly,  accurately, 
and  truly  drawn,  in  that  observation  of  the  learned  President  in  which 
he  said,  "Moral  and  international  law  are  two  fields  of  discussion, but 
they  may  often  join",  which  is  to  affirm  in  another  way  the  proposition 
to  whicli  I  invited,  without  any  fear  of  the  result,  the  assent  of  this 
Tribunal,  namely  that  while  moral  law  enters  largely  into  the  concep- 
tion of  international  law — largely  tends  to  the  formation  of  international 
law — yet  only  so  much  of  moral  law  as  international  law  has  taken  up 
into  and  embodied  in  itself  can  be  referred  to  in  a  discussion  of  law- 
yers and  of  judges  as  forming  international  law  at  all.  But  I  do  not 
end  this  discussion  here.  My  friend  Mr.  Carter,  then  proceeds,  it  hav- 
ing been  pointed  out  to  him  by  Lord  Hannen  that  the  mode  of  hunting 
pursued  by  the  natives  was  not  confined  merely  to  their  sustenance, 
but  that  they  were  the  suppliers,  in  the  first  instance,  of  the  skins  of 
these  wild  animals — fur-seals  and  others  included. 
Mr.  Carter  quite  candidly  says : 

That  is  true.  They  were  the  original  traders,  and  they  were  made  nse  of  hy  the 
purposes  of  commerce,  hut  what  I  mean  to  say  is,  that  was  commerce. 

Lord  Hannen. — Yes,  carried  on  by  the  natives. 

Mr.  Carter. — I  know,  but  that  was  commerce.  They  were  supplying  the  com- 
merce of  the  world.  They  were  not  supplying  themselves  with  clothing— they  were 
not  furnishing  themselves  with  seals  for  food. 

The  President. — That  you  would  consider  was  legal  at  the  time,  but  would  not  be 
legal  now. 

Mr.  Carter. — Before  the  Russians  discovered  these  regions  they  were  inhabit'  d 
by  Indiana,  and  these  Indians  did  pursue  seals  in  that  way.  It  is  a  pursuit  without 
method — without  making  any  effort  to  preserve  the  stock:  destructive,  of  course,  in 
its  character,  but  not  of  sufficient  extent  to  endanger  tne  existence  of  the  race  of 
the  animal. 

Then  on  the  next  page,  page  477,  my  friend  said : 

The  distinction  which  I  mean  to  draw  is  a  distinction  of  a  resort  to  the  seals  for 
the  purpose  of  the  personal  use  of  the  people,  such  as  they  were  in  the  habit  of 
making  before  they  were  discovered  by  civilized  men — the  distinction  between  that 
pursuit  and  that  which  is  promoted  by  civilized  men  for  the  purpose  of  supplying 
the  world  with  these  skins.  That  is  the  distinction.  The  first  pursuit  which  is 
confined  to  the  barbarians  is  not  destructive  o(  the  stock.  Nor  is  the  other,  as  long 
as  it  is  limited  to  certain  very  narrow  proportions  and  conditions. 

Well,  the  whole  legal  proposition  is  given  away  in  this  discussion. 
Then  my  friend  continues: 

But  when  it  is  increased  then  it  does  threaten  the  stock.    What  must  you  do 
thenf    You  must  adopt  those  measures  which  are  necessary  to  preserve  the 
961      stock;  and  what  are  the  measures  which  society  always  employs  for  that  pur- 
pose?   I  have  detailed  that  already — it  is  to  award  the  institution  of  property. 

Now,  did  ever  an  able  man  present  so  inconsequential  an  argument 
as  that  to  a  Tribunal  of  intelligent  judges!  It  is  said:  uThe  Indians 
had  a  right  to  pelagic  sealing:  They  had  a  right  to  it,  and  they  carried 
it  on  even  for  the  purposes  of  commerce:  Civilized  men  carried  it  on, 


202       ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P. 

but  carried  it  on  only  to  a  small  extent,  and  they  had  a  right  to  carry 
it  on  to  a  small  extent  so  long  as  it  did  not  affect  the  stodk:  But  when 
it  begins  to  affect  the  stock  then  rights  change — that  which  was  a  right 
the  day  before  ceases  to  be  a  right  the  day  after  that  event  begins  to 
happen";  and  this  Tribunal  is  asked  to  do  what! — Not  to  declare  what 
the  property  rights  had  been  and  were,  but  is  (to  use  the  language  of 
my  friend),  to  award  the  institution  of  property.  I  say  that  it  is  not 
the  function  of  this  Tribunal — it  is  a  misconception  of  the  function  of 
this  Tribunal  to  address  any  such  argument  to  it. 

Mr.  Carter. — I  observe  you  did  not  read  the  whole. 

Sir  Charles  Russell. — 1  did  not,  indeed;  there  are  a  great  many 
hundred  pages  of  it.  If  there  is  any  further  passage  you  desire  to  be 
read,  I  will  read  it  with  pleasure. 

Mr.  Carter. — I  said  you  did  not  read  the  whole  of  what  you  were 
upon. 

Sir  Charles  Russell.— The  whole  of  that  sentence!    It  is  this: 

It  is,  to  award  the  institution  of  property.  Now,  mast  society  withhold  its 
effort, — must  it  forbear  to  employ  those  bounties — 

Mr.  Carter. — "Agencies"  would  be  a  better  word. 
Sir  Charles  Russell. — Very  well. 

because  here  are  a  few  hundreds  of  Indians  in  existence  who  may  have  some  rights 
in  reference  to  themf  No,  they  are  not  to  be  considered,  surely.  We  can  not  allow 
this  herd  of  seals  to  be  extinguished  just  for  the  purpose  of  accommodating  a  few 
hundred  Indians  upon  that  coast, — surely  not. 

Then,  if  I  go  on,  I  shall  have  to  go  on  for  some  distance.  Is  there 
anything  more  you  want  me  to  read  ? 

Mr.  Carter. — I  do  not  wish  you  to  read  anything;  but  when  you 
do  undertake  to  do  it,  I  would  read  the  whole  of  it  if  I  were  you. 

Sir  Charles  Russell. — 1  will  read  to  the  end  of  the  page,  because 
I  think  the  subject  there  ceases. 

The  Prksidbnt. — It  may  be  that  the  civilized  fishermen  may  not  be  more  than  a 
few  hundred  also.  The  number  of  men  employed  is  not  absolutely  a  foundation  of 
legal  discrimination, — a  legal  duty. 

Mr.  Carter. — You  mean  those  employed  on  the  Pribilof  Islands  may  be  a  few 
hundreds  f 

That  was  really  not  the  point  of  the  question. 

The  President. — I  mean,  the  pelagic  sealing  may  be  carried  on  by  a  few  hundred 
Indians,  but  that  is  no  matter.    The  difference  that  yon  make  is  whether  they  are 

Indians  or  civilized. 
962         Mr.  Carter.— Yes. 

The  President. — Suppose  Indians  make  commerce,  selling  or  bartering 
their  skin*, — yon  allow  that  alsot 

Mr.  Carter. — Where  it  is  not  destructive. 

The  President. — It  is  a  question  of  proportion, — of  measure  with  yon. 
•  Mr.  Carter. — If  it  is  destructive,  then  it  is  not  to  be  allowed.    They  have  no 
right  to  destroy  the  race  of  animals. 

The  President. — lu  order  to  give  you  satisfaction,  the  question  would  be  to  know 
within  what  limits  pelagic  sealing  may  be  carried  on  without  being  destructive 

Mr.  Carter. — Yes,  that  is  practically  the  question.  If  you  say  pelagic  sealing 
can  be  carried  on  without  being  destructive. 

The  President. — By  Indians,  at  any  rate? 

Mr.  Carter.— By  Indians  in  their  canoes  in  the  way  in  which  it  was  originally 
carried  on.    That  does  not  threaten  the  existence  of  the  herd. 

The  President. — That  is  a  natural  limitation. 

Mr.  Carter. — But  it  is  possible  to  do  this.  It  would  be  possible  for  those  who 
are  now  engaged  in  pelagic  sealing:  for  instance,  to  say:  "The  Indians  are  per- 
mitted to  carry  on  pelagic  sealing;  we  are  prevented  from  doing  it.  We  will  just 
employ  those  Indians". 

The  President. — That  is  the  difficult  point  which  I  just  hinted  at. 
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Now,  I  thiuk  I  Lave  read  as  much  as  will  make  clear  the  view  that 
is  there  put. 

Again  my  learned  friend  iu  another  part  of  his  argument  said:  "We 
affirm  that  the  property  in  these  seals  is  as  clearly  the  property  of  the 
United  States  as  a  ship  belonging  to  the  United  States."  Well,  it 
does  not  do  to  carry  these  illustrations  too  far;  but  really  this  does 
suggest  itself  to  one's  mind.  My  learned  friend  says  a  seal  is  as  much 
property  as  a  ship.  Let  us  suppose  a  fleet  of  ships.  It  would  be  a 
very  curious  result  that  a  fleet  of  ships  was  the  property  of  the  United 
States,  but  that  the  individual  ships  were  not  the  property  of  the 
United  States,  if  the  parallel  of  the  property  in  the  seal  and  in  the 
ship  is  so  complete  as  my  friend  would  seem  to  suggest. 

EXAMINATION  OF  THE  NATURE  AND  HABITS  OF  THE  FUR-SEAL. 

But  I  approach  the  matter  a  little  more  closely.  What  kind  of 
animal  is  this?  To  what  order  of  animal  is  it  to  be  relegated t  I  do 
not  care  whether  it  is  to  be  called  a  "fish"  or  an  "animal",  or  what  it 
is  to  be  called: — what  is  it?  If  an  animal,  is  it  a  land  animal;  or  is  it 
a  sea  animal t  Well,  I  observe,  in  passing,  that  all  through  the  legis- 
lation of  the  United  States  the  seals  are  always  spoken  of  in  relation 
to  "Fisheries".  But  that  may  not  be  very  important.  What  are  its 
natural  appliances  for  living  on  land?  Can  it  progress  on  land  with 
facility?  Does  it  get  its  support  from  land;  or  any  of  its  support  from 
laud?  No.  The  animal  is  one  which  Nature  has  not  adapted  for  easy 
progression  on  land.  It  has  got  no  legs;  it  has  got  no  feet.  It  can 
flop,  with  great  rapidity,  for  a  few  yards,  60  or  60  at  the  outside,  and 
then  it  falls  down  exhausted;  and  a  curious  circumstance  in  relation 
to  it  is  this,  that  it  is  mauageable  on  land  because  it  is  wholly 
903  helpless  upon  land,  and  has  not  been  furnished  by  Nature  with 
appliances  which  enable  it  easily  to  progress  upon  land. 

In  this  connection,  I  would  like  to  read  one  passage  from  the  Report 
of  Mr.  Elliott  in  1890,  describing  the  character  of  this  animal  when  it  is 
being  driven  on  land.  I  am  reading  from  page  7  of  his  letter  to  the  Sec- 
retary of  the  Treasury  published  with  that  Report.  It  is  the  third  para- 
graph on  that  page. 

The  least  reflection  will  declare  to  an  observer  that,  while  a  fur-seal  moves  easier 
on  land,  and  freer  than  any  or  all  other  seals,  yet,  at  the  same  time,  it  is  an  nn usual 
and  laborious  effort,  even  when  it  is  voluntary ;  therefore,  when  thousands  of  young 
male  seals  are  suddenly  aroused  to  their  utmost  power  of  land  locomotion,  over 
rough,  sharp  rocks,  rolling  clinker  stones,  deep  loose  sand,  mossy  tussocks,  and  other 
equally  severe  impedimenta,  they  in  their  fright  [This  is  the  domestic  animal]  exert 
themselves  most  violently,  crowd  in  confused  sweltering  heaps  one  upon  the  other, 
so  that  many  are  often  "smothered"  to  death;  and  in  this  manner  of  most  extraor- 
dinary effort  to  be  urged  along  over  stretches  of  unbroken  miles,  they  are  obliged  to 
use  muscles  and  nerves  that  nature  never  intended  them  to  use,  and  which  are  not 
fitted  for  the  action. 

This  prolonged,  sudden,  and  unusual  effort,  unnatural  and  violent  strain,  must 
leave  a  lasting  mark  upon  the  physical  condition  of  every  seal  thus  driven,  and  then 
suffered  to  escape  from  the  clubbed  pods  on  the  killing-grounds ;  they  are  alternately 
heated  to  the  point  of  suffocation,  gasping,  panting,  allowed  to  cool  down  at  inter- 
vals, then  abruptly  started  up  on  the  road  for  a  fresh  renewal  of  this  heating  as  they 
lunge,  shamble,  and  creep  along.  When  they  arrive  on  the  killing-grounds,  after 
four  or  five  hours  of  this  distressing  effort  on  their  part,  they  are  then  suddenly 
cooled  off  for  the  last  time  prior  to  the  final  ordeal  of  clubbing;  then  when  driven 
up  into  the  last  surround  or  pod,  if  the  seals  are  spared  from  cause  of  being  unfit  to 
take,  too  big  or  too  little,  bitten,  etc.,  they  are  permitted  to  go  off  from  the  killing- 
ground  back  to  the  sea,  outwardly  unhurt,  most  of  them ;  but  I  am  now  satisfied 
that  they  sustain  in  a  vast  majority  of  cases  internal  injuries  of  greater  or  less 
degree,  that  remain  to  work  physical  disability  or  death  thereafter  to  nearly  every 
veal  thus  released,  and  certain  destruction  of  its  virility  and  courage  necessary  for  a 
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station  on  the  rookery,  even  if  it  ran  possibly  ran  the  gauntlet  of  driving  through  on  t 
every  sealing  season  for  live  or  six  consecutive  years;  driven  over  and  over  again  as 
it  is  during  each  one  of  these  sealing  seasons. 

Therefore,  it  now  appears  plain  to  me,  that  those  young  male  fur-seals  which  may 
happen  to  survive  this  terrible  strain  of  seven  years  of  driving  overland,  are  rendered 
by  this  act  of  driving  wholly  worthless  for  breeding  pnrposes — that  they  never  go  to 
the  breeding-gronnds  and  take  up  stations  there,  being  utterly  demoralized  in  spirit 
and  in  body. 

This  is  also  to  be  found  in  the  British  Counter-Case,  at  page  264. 

Jfow,  Mr.  President,  it  will  probably  occur  to  you  or  to  some  other 
Members  of  the  Tribunal,  though  we  have  heard  a  great  deal  of  the 
inhumanity  in  relation  to  pelagic  sealing,  yet  that  probably,  if  the  seal 
could  have  its  choice  whether  it  would  have  itself  knocked  on  the  head 
on  the  island  after  these  renewed  and  protracted  efforts  of  cruelty,  as 
one  alternative,  or  would  take  its  chance  of  being  shot  in  its  natural 
element  as  the  other,  if  it  is  half  as  intelligent  as  my  learned  friends  in 
other  portions  of  their  argument  assert  it  is,  there  can  be  very  little 
doubt  which  the  seal  would  choose.  I  am  dealing  with  this,  not  for  the 
purpose  of  attacking  the  management  of  the  Islands,  but  for  the  purpose 
of  citing  the  man  vouched  by  the  United  States  as  a  great  authority 

on  the  seal  question. 
964         Mr.  Carter.— Where  is  that  vouched  for! 

Sir  Charles  Russell. — Again,  and  again,  and  again;  and  I 
will  refer  to  the  American  authorities  and  executive  officers  of  the 
American  Government  who  have  referred  to  Mr.  Elliott  as  a  great 
authority,  one  or  more  of  them  indeed  referring  to  him  as  the  only 
authority  on  sealing. 

Mr.  Carter. — You  do  not  refer  to  anything  in  the  evidence  before 
the  Court. 

Sir  Charles  Russell. — I  do  indeed.  Mr.  Blaine's  letters,  among 
others,  refer  to  Mr.  Elliott  as  the  great  authority  on  seal  life;  and  I 
have  certainly  many  other  references. 

I  was  upon  the  point  of  showing  what  the  character  of  this  animal 
is — that  its  helplessness  on  land  arises  from  the  fact  that  it  is  not  really 
a  land  animal.  On  the  contrary,  it  is  admitted  that  upon  the  sea  it  is 
at  home:  that  it  is  capable  of  easy  progression  many  miles  in  a  day, 
without  any  unusual  strain  upon  its  vital  powers. 

Now  does  it  get  its  sustenance  from  the  land?  Not  at  all.  It  gets  no 
sustenance  from  the  land,  and  perhaps  the  passage  I  am  now  about  to 
read  on  the  question  of  what  it  does  feed  upon,  may  suggest  to  this 
Tribunal  that  if  the  fur-seal  does  perish  from  the  face  of  the  earth,  as 
the  buffaloes  have  perished  from  the  face  of  the  earth  so  far  as  Ameri- 
can possessions  are  concerned,  it  will  not  be  an  unmixed  evil.  On  page 
72  of  the  same  book  to  which  I  am  now  referring,  and  referring  only  for 
this  purpose,  there  occurs  this  description  of  the  food  of  these  animals. 

Lord  HanWen. — I  see  it  is  in  inverted  commas.  What  is  it  quoted 
from! 

Sir  Charles  Russell. — It  is  a  quotation  from  Mr.  Elliott's  earlier 
Report  of  1874. 

Think  of  the  enormous  food  consumption  of  these  rookeries  and  hauling  grounds; 
what  an  immense  quantity  of  finny  prey  must  pass  down  their  voracious  throats  as 
every  year  rolls  by. 

A  creature  so  full  of  life,  strung  with  nerves  muscles  like  bands  of  steel,  cannot 
live  on  air.  or  absorb  it  from  the  sea.  Their  food  is  fish,  to  the  practical  exclusion 
of  all  other  diet.  I  have  never  seen  them  touch,  or  disturb  with  the  intention  of 
touching  it,  one  solitary  example  in  the  flocks  of  water-fowl  which  rest  upon  the 
surface  of  the  water  all  about  the  islands. 

I  was  especially  careful  in  noting  this,  because  it  seemed  to  me  that  canine  arma- 
ture of  their  mouths  must  suggest  flesh  for  food  at  times  as  well  as  fish ;  but  fish  we 
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know  they  eat.  Whole  windrows  of  the  heads  of  cod  and  wolf  fishes  bitten  off  by 
these  animals  at  the  nape  were  washed  up  on  the  son th -shore  of  St.  George  during  a 
gale  in  the  summer  of  1873.  This  pelagic  decapitation  evidently  marked  the 
progress  and  the  appetite  of  a  band  of  fur-seals  to  the  windward  of  the  islands,  as 
they  passed  into  and  through  a  stray  school  of  these  fishes. 

So  apparently  they  destroyed  a  great  deal  more  than  they  actually 
consumed :  they  bit  the  fish  at  the  nape  of  the  neck,  the  choicest  part, 
and  let  the  rest  go. 

Senator  Morgan. — Do  you  remember  if  any  other  witness  besides 
Mr.  Elliott  has  ever  spoken  of  that  fact. 

Sir  Charles  Russell. — i  think  every  writer  has  spoken  of  the 
enormous  consumption  of  fish. 
9G5         Senator  Morgan. — But  the  partial  consumption  by  Biting  off 
the  heads  at  the  nape  of  the  neck. 

Sir  Charles  Russell, — I  am  not  aware;  it  may  be,  but  I  do  not 
know. 

Senator  Morgan. — I  think  he  drew  on  his  imagination  for  that. 

Lord  Hannen. — Yes,  but  he  does  not  say  that.  He  simply  says  their 
heads  were  bitten  off.  It  does  not  show  that  some  were  bitten  slightly 
and  escaped.    They  probably  reject  tbat  which  they  do  not  like. 

Sir  Charles  Russell. — 1  take  it  to  mean  that  they  ate  the  choicest 
parts. 

Lord  Hannen. — But  you  added  to  it  that  some  escaped.  There  is 
nothing  in  Elliott's  Report  about  that. 

Sir  Charles  Russell. — No,  I  did  not  think  the  Senator  meant  that. 
I  think  I  am  right  in  saying  that  it  is  well  known  that  otters,  frequent- 
ing salmon  rivers,  will  if  fish  is  plentiful  simply  eat  the  back  of  the 
neck  of  the  salmon  and  not  eat  the  rest.  That  is  an  experience  prob- 
ably all  of  us  who  know  anything  about  otter  hunting  are  quite  aware  of. 

How  many  pounds  per  diem  is  required  by  an  adult  seal  and  taken  by  it  when 
feeding  is  not  certain  in  my  mind.  Judging  from  the  appetite,  however,  of  kindred 
aniraalB,  such  as  sea-lions  k»pt  in  confinement  at  Woodward's  gardens,  San  Fran- 
cisco, I  can  safely  say  that  forty  pounds  for  a  full  grown  fur-seal  is  a  fair  allowauce, 
with  at  least  ten  or  twelve  pounds  per  diem  to  every  adult  female,  and  not  much  less, 
if  any,  to  the  rapidly  growing  pups  and  young  "  holluschickie."  Therefore,  this  great 
body  of  four  and  five  millions  of  hearty,  active  animals  which  we  know  on  the  seal 
islands,  must  cousume  an  enormous  amount  of  such  food  every  year.  They  cannot 
average  less  than  ten  pounds  of  fish  each  per  diem,  which  gives  the  consumption,  as 
exhibited  by  their  appetite,  of  over  six  million  tons  of  fish  every  year.  What  won- 
der, then,  that  nature  should  do  something  to  hold  these  active  fishermen  in  check. 

Mr.  Carter. — He  revises  those  observations  on  page  307,  I  see. 

Sir  Charles  Russell. — I  am  obliged.  I  will  refer  to  it  with  pleas- 
ure.   I  had  not  noticed  it. 

Mr.  Carter. — It  begins  in  the  middle  of  the  page  at  the  words 
"Using  the  above  as  a  suggestion". 

Sir  Charles  Russell. — 

Using  the  above  as  a  suggestion,  several  writers  have  hastily  assumed  that  it 
would  oe  a  good  thing  if  the  seals  were  exterminated — that  by  exterminating  them, 
just  so  much  more  would  be  given  to  our  salmon  and  cod  fishermen  to  place  upon 
the  markets  of  the  world.  These  men  forget  the  fact  that  all  animal  life  in  a  state 
of  nature  existing  to-day  as  the  fishes  and  seals  do  is  sustained  by  a  natural  equilib- 
rium, one  animal  preying  upon  the  other,  so  that  year  after  year,  only  so  many  seals, 
so  many  cod,  so  many  halibut,  so  many  salmon,  so  many  dog-fish,  and  so  on  through- 
out the  long  list,  can  and  do  exist. 

That  is  dealing  with  the  state  of  nature. 
Mr.  Carter. — But  it  goes  on. 

Sir  Charles  Russell.— Very  well,  my  learned  friend,  Mr. 

906      Phelps,  will  refer  to  it  if  it  is  important-.     I  referred  to  him  not 

for  the  purpose  of  shewing  the  food  they  consume,  but  for  the 
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purpose  of  shewing  they  were  sea  animals.  So  much  therefore  as  to 
being  fitted  for  land  and  deriving  no  food  from  laud;  and  so  far  as  we 
have  progressed,  it  stands  thus,  that  as  regards  formation,  as  regards 
the  food  on  which  they  live,  as  regards  the  element  in  which  they  move 
most  easily  and  most  naturally,  they  are  sea  animals — free  swimming 
sea  animals.  These  facts  have  some  legal  bearing.  It  is  said  that  this 
sea  animal  is  a  domestic  animal,  or  that  it  is  to  be  relegated  to  the 
category  of  domestic  animals;  I  have  pointed  out  already  in  ray  open- 
ing observations  that  this  is  the  first  time  that  such  a  proposition  has 
ever  been  advanced  in  the  history  of  the  world,  and  I  have  to  point  out 
that  if  I  am  right  in  saying  that  it  is  a  free  swimming  sea  animal,  and 
if  I  am  also  right  in  pointing  out  that  for  the  greater  part  of  its  exist- 
ence ( I  will  come  to  the  justification  of  that  in  a  moment)  it  spends  its 
life  in  what  I  have  called  its  natural  element,  in  which  not  only  no 
authority  is  exerted  over  it,  but  no  authority  can  be  exerted  over  it, 
then  I  say  it  belongs,  so  far  as  legal  assertion  of  property  in  it  is  con- 
cerned, exactly  to  the  same  category  (though  the  difficulties  are  even 
greater  in  this  case)  as  the  birds  of  the  air  or  any  fish  or  free  swimming 
animal  in  the  ocean.  My  learned  Mends,  on  the  other  hand,  say  it  is 
to  be  relegated  to  the  same  category  as  cattle  on  the  plains — the  bound- 
less prairies  of  the  American  Continent. 

My  learned  friends,  surely,  did  not  suppose  that  we  were  ignorant  ot 
what  is  the  legislation  in  the  United  States,  and  in  each  of  the  States 
I  believe,  upon  the  subject  of  cattle  on  the  plains :  that  there  is  a  regular 
system  there  of  branding  each  individual  member  of  the  herd;  that 
these  branded  marks  are  the  subject  of  legislation,  and  are  required  to 
be  publicly  announced,  publicly  advertised,  or,  as  we  should  say,  regis- 
tered, so  that  the  trade  mark  of  one  man  may  be  distinguishable  from 
the  trade-mark  of  another  man ;  and,  I  speak  subject  to  the  correction 
of  my  learned  friends,  I  think  it  will  be  found  that,  even  in  the  case  of 
cattle  on  the  plains,  which  admittedly  belong  to  the  category  of  domestic 
animals,  if  these  branding  marks  are  omitted,  or  are  not  registered, 
there  is  very  great  difficulty  in  the  owner,  who  seeks  to  claim  them, 
establishing  his  right  of  property  at  all. 

Now,  it  is  said  that  these  animals  resort  to  the  Islands  to  breed,  and 
resort  there  in  compliance  with  what  has  been  picturesquely  described 
as  the  "imperious  instincts  of  their  nature  ".    They  do. 

And  when  they  get  there,  what  do  the  representatives  of  the  United 
States  do!  Can  they  do  anything  to  improve  the  breed?  Nothing. 
Do  they  make  any  selection  of  sire  and  dam,  of  bull  and  cow!  Indeed, 
could  they!  No.  What  do  they  do!  They  do  two  things,  one  positive 
the  other  negative,  and  two  things  only.  The  positive  thing  is  that 
they  do  what  a  preserver-game  does;  he  has  a  gamekeeper  to  prevent 
poaching;  they  have  people  on  the  Islands  to  prevent  raiding.  The 
negative  thing  that  they  do  is  that  they  do  not  kill  all.  They 
967  knock  on  the  head  a  certain  number,  but  exercise  a  certain 
amount  of  discrimination  or  a  large  amount  of  discrimination. 
That  is  the  whole  sum  and  substance  of  what  they  do,  no  more,  no  less. 

Let  me  illustrate  my  meaning.  Suppose  the  existence,  which  there 
may  well  be  in  some  undiscovered  region,  of  an  Island  where  there  are 
seals;  what  does  the  United  States  do  on  the  Pribiloff  Islands  that 
Nature,  unassisted,  does  not  do  on  the  undiscovered  Island! 

The  only  thing  that  Nature  does  not  do  is  that  she  does  not  knock 
them  on  the  head.  Therefore,  as  they  do  nothing  to  bring  the  seals 
there,  so,  when  the  seals  are  brought  there,  they  do  nothing  in  regard 
to  them  to  improve  their  stock  or  to  increase  their  stock;  and  except  for 
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the  control,  whether  effective  or  not  I  do  not  care,  by  which  raiders  are 
kept  off  by  the  representatives  of  the  United  States,  or  of  the  lessees, 
upon  the  Islands,  they  do  nothing,  except  the  negative  act  of  not  knock- 
ing some  of  them  on  the  head,  exercising,  with  regard  to  killing,  as  I 
have  said,  a  certain  amount  of  discrimination. 

Do  they  do  anything  to  induce  them  to  go  there!  !Nb,  they  do  not. 
On  the  contrary,  if  they  were  to  attempt  by  any  kind  of  artificial 
means  to  provide  for  the  reception  of  the  seals,  it  would  have  the  effect 
of  driving  them  away,  not  of  inducing  them  to  come.  Unlike  the  case 
of  the  bees, — the  wild  hive  of  bees,  for  which  the  man  desiring  that 
hive  provides  a  mechanical  contrivance,  and  also  the  beginning  of  a  sup- 
ply of  food  for  them  to  induce  them  to  form  their  combs  of  honey, — 
unlike  the  case  of  the  doves,  for  which  the  owner  supplies  food  and  a 
dovecote  where  they  get  shelter  from  the  weather,  the  owners  of  the 
Pribiloff  Islands  do  nothing ;  and  if  they  were  to  do  anything,  it  would 
have  the  effect  of  repelling  rather  than  of  inducing  them  to  come. 

]Now,  let  me  go  a  little  further.  It  is  said  that  they  come  to  the 
Islands,  and  I  think  I  must  refer  to  the  very  words  in  which  this  is  put, — 
I  could  not  do  justice  to  the  pathetic  language  used  in  this  case  if  I  did 
not  read  it, — it  is  said,  not  only  do  they  come  to  the  Islands,  but  that 
they  "voluntarily  submit  themselves  to  the  control  of  man",  and  have 
entered  into  a  kind  of  treaty  ("pact"  I  think  is  the  actual  word  used) 
to  yield  up  a  certain  proportion  of  their  skins  in  consideration  of  the 
protection  that  man  affords  them  and  in  return  for  it.  Let  me  read  it, 
so  that  it  may  not  be  said  I  am  doing  an  injustice  to  this  passage.  I 
read  from  page  92  of  their  Argument. — 

In  tbe  added  light  thrown  by  this  inquirjr  into  the  found  at  ion  8  of  the  institution 
of  property  the  case  of  the  fur-seal  can  be  no  longer  open  to  doubt,  if  it  ever  was. 
It  is  a  typical  instance. 

Now,  this  is  the  sentence  which  I  desire  to  read. 

Polygamous  in  its  nature,  compelled  to  breed  upon  the  land,  and  con  fined  to  that 
element  for  half  the  year,  gentle  and  confiding  in  disposition,  nearly  defenceless 
against  attack,  it  seems  almost  to  implore  the  protection  of  man,  and  to  offer  to 
968      him  as  a  reward  that  superfluity  of  increase  which  is  not  needed  for  a  continu- 
ance of  the  race. 

The  other  passage  to  which  I  wish  to  refer,  where  the  phrase  is  used, 
is  on  page  47. 

The  Alaskan  fur-seals  are  a  typical  instance  for  tbe  application  of  this  doctrine. 
They  are  by  the  imperious  and  unchangeable  instincts  of  their  nature  impelled  to 
return  from  their  wanderings  to  the  same  place;  they  are  defenseless  against  man. 
and  in  returning  to  the  same  place  voluntarily  subject  themselves  to  his  power,  and 
enable  him  to  treat  them  in  the  same  way  and  to  obtain  from  them  the  same  bene- 
fits as  may  be  had  in  the  case  of  domestic  animals. 

!Nbw,  what  is  the  meaning  of  that  phrase,  "  voluntarily  submit  them- 
selves to  his  power"!  Does  it,  in  fact,  mean  more  than  that  they  come 
to  the  Islands  and  breed,  and  that,  being  on  the  Islands  to  breed,  they 
can  be  the  more  readily  knocked  on  the  head!  But,  in  the  sense  of 
saying  that  they  do  voluntarily  and  of  their  own  free-will  submit  them- 
selves to  the  control  of  man,  the  idea  is  absurd  on  the  face  of  it  and  it 
is  unsupported  by  facts.  They  come,  "  by  the  imperious  necessity  of 
their  nature  "  (if  I  am  to  adopt  that  rather  grandiloquent  expression, 
which  I  am  willing  to  do),  to  breed  on  the  Islands;  they  are  in  a  posi- 
tion in  which  man  can  readily  knock  them  on  the  head ;  but  it  is  absurd 
to  say  that  they  come  to  the  Islands  to  submit  themselves,  or  that  they 
do  submit  themselves,  voluntarily,  by  the  exercise  of  any  volition  on 
their  part,  to  the  control  of  man,  in  the  same  sense  of  the  word  as 
domesticated  animals  undoubtedly  do. 
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They  submit  themselves  to  the  control  of  man  just  in  the  same  sense, 
and  in  no  other  sense,  as  they  submit  themselves  to  the  control  of  the 
killer- whale  when  they  go  out  into  the  sea  where  the  killer-whale  can 
catch  them.  They  are  safe  from  the  killer- whale  on  land;  but  they  are 
obliged,  "  by  the  imperious  instincts  of  their  nature  ",  to  return  to  the 
sea,  and  there  they  return  to  a  place  where  they  are  exposed  to  the  rav- 
ages of  the  killer-whale;  and  it  would  be  as  true  to  say  that  they  vol- 
untarily submit  themselves  to  the  ravages  of  the  killer- whale  as  to  say 
that  by  resorting  to  the  Islands  they  voluntarily  submit  themselves  to 
the  control  of  man.  You  might  as  well  say  the  turtle,  that  comes  to 
deposit  its  eggs  in  the  sand  to  be  hatched  by  the  rays  of  the  sun,  coming 
upon  the  land  indeed  "  by  the  imperious  and  unchangeable  instinct  of 
its  nature  "  submits  itself  to  the  control  of  man  because  man  may  take 
advautage  of  the  opportunity  to  knock  it  on  the  head ;  or,  as  my  learned 
friend  reminds  me,  may  begin  by  turning  it  on  its  back  and  keeping  it 
on  its  back  a  certain  time  before  it  is  knocked  on  the  head. 

Then  the  next  thing  said  is  this;  they  have,  by  this  imperious  and 
unchangeable  instinct  of  their  nature,  the  animus  revertendi.  And  then 
_    ..  the  United  States  say  they  constantly  come  back  to  us, , 

Animas  revertendi.         ,         .,     .«  ,  li  •         x       t  /•      ±      j.\  -i 

and  ev£n  if  we  do  nothing  to  domesticate  them,  even  if 
we  cannot  found  a  property  in  them  per  industriam,  even  if  we  do  noth- 
ing to  induce  them  to  come  there  or  to  give  them  this  habit  of 
969  returning,  yet  the  fact  of  their  coming  back  gives  us  a  property 
interest.  Now,  with  great  deference,  this  is  an  entire  misconcep- 
tion of  the  doctrine  of  animus  revertendi.  First  of  all,  I  know  of  no 
case,  and  my  learned  friends  have  cited  none,  in  which  this  doctrine 
has  ever  been  applied  to  the  case  of  migratory  animals. 

Gould  it  be  applied  for  instance  to  the  wild  ducks  that  breed  in  the 
northern  parts  of  the  Canadian  territory  and  come  down  at  a  different 
season  to  the  south,  afterwards  returning  to  the  north!  There  is  no  case 
that  I  am  aware  of  decided  on  this  doctrine  of  animus  revertendi,  or 
which  has  any  reference  even  to  it,  unless  the  habit  or  custom  of  return- 
ing operates  after  a  short  interval  calculated  by  hours,  or  perhaps  by 
days.  As  truly  might  you  say  that  there  was  the  animus  revertendi  to 
the  ocean  as  au  animus  revertendi  to  the  Pribylof  Islands.  When  you 
get  an  animal  which  spends  half  its  life  in  one  place  and  half  in  the 
other,  I  think  it  will  be  found  that  this  doctrine  of  animus  revertendi 
has  no  bearing  on  the  question. 

But  there  is  another  ground  on  which  the  reference  to  this  doctrine 
has  beev  entirely  misconceived.  There  is  uo  case  that  I  am  aware  of, 
and  I  speak  subject  to  correction,  but  certainly  none  has  been  cited, 
where  animus  revertendi  has  been  referred  to  in  connection  with  the 
right  of  property,  except  where  the  animus  has  beeu  induced  by  the 
effort  or  industry  of  man. 

Where  the  instinct  belongs  to  an  animal  and  it  acts  accordiug  to  its 
influence,  where  man  has  nothing  to  do  to  get  it  to  return,  where  man 
has  nothing  to  do  to  foster  that  return,  where  man  has  nothing  to  do  to 
induce  it  to  return,  as  by  providing  home  or  food,  the  doctrine  of  animus 
revertendi  has  no  application.  And  I  may  illustrate  my  meaning  I  think 
in  a  sentence.  I  will  take  three  or  four  well  known  classes  of  animals: 
pheasauts,  rabbits,  grouse,  hares.  Let  us  see  what  happens  in  each  of 
these  cases. 

What  does  the  mau  who  raises  pheasants  begin  by  doing!  He 
begius  by  stealing  the  pheasants'  eggs  out  of  the  nest  in  order  to  induce 
the  hen  pheasant  to  lay  more  eggs;  and,  having  done  that,  he  proceeds 
to  hatch  the  eggs  he  has  abstracted  under  a  common  barn-door  hen. 
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When  the  birds  are  young  he  feeds  them,  and  when  they  are  old  he 
feeds  them.  They  spend  a  great  part  of  their  time  on  his  land,  bat 
they  make  excursions  to  adjoining  land  which  is  not  his,  and  they 
return  to  his  land  because  they  expect  to  be  fed  there. 

Take  again  rabbits :  you  have  a  warren  in  a  sand-hill  on  your  estate, 
which  supplies  very  little  food  indeed  to  the  rabbits,  but  which  gives 
them  every  facility  for  constructing  their  houses  or  burrows  in  the  sand. 
They  go  elsewhere,  it  may  be  to  another  estate  of  yours,  it  may  be 
upon  your  neighbour's  estate,  in  the  dead  of  the  night,  or  early  morning, 
for  their  food;  and  then  they  come  back  to  your  warren.  They  have, 
by  the  imperious  and  unchangeable  instincts  of  their  nature,  the 
animus  revertendi. 

And  with  grouse  almost  the  same  thing  happens. 
970  So  with  wild  deer.    One  may  multiply  the  instances.    These 

animals  all  have  the  animus  revertendi:  but  has  any  law  ever 
said,  though  there  are  cases  in  which  you  actually  induce  them  to 
return  by  making  them  homes,  and  even  by  giving  them  food,  that 
your  neighbour,  when  they  are  off  your  land,  may  not  shoot  them  as  wild 
animals.  No:  no  case  has  ever  said  anything  of  the  kind.  No  case 
ever  could  say  anything  of  the  kind. 

I  go  a  little  further.  It  is  stated  in  this  case, — and  I  am  at  present 
engaged,  as  the  Tribunal  will  see,  not  in  building  up  an  affirmative 
argument,  but  in  examining  and  analysing  the  argument  put  by  the 
other  side:  taking  it  to  pieces,  as  I  hope  successfully — it  is  said  in  the 
case,  and  was  repeated,  to  my  amazement,  by  Mr.  Coudert,  if  not  also  by 
my  learned  friend,  Mr.  Carter,  that  when  the  seals  were  on  the  island 
they  were  the  complete  and  absolute  property  of  the  United  States  or 
their  lessees. 

Thereupon  Senator  Morgan  very  astutely  put  the  question :  if  they 
are  the  absolute  property  of  the  United  States  or  their  lessees  when 
they  are  on  the  islands,  when  do  they  cease  to  be  their  property,  and 
how  do  they  cease  to  be  their  property, — a  very  proper  question 
indeed.    But  there  is  much  virtue  in  an  "if.w    "If"  thev  are  their 

9*  

property  on  the  islands,  they  are  their  property  off  the  islands.  But 
my  learned  friends  have  utterly  failed  to  grasp — I  see  no  trace  of  it  in 
the  whole  of  the  argument,  written  or  oral, — the  distinction  between  the 
right  to  take  a  thing  when  it  is  on  your  land,  from  which  land  you  can 
exclude  everybody  else,  and  an  absolute  right  of  property  in  the  thing 
itself.  Surely  it  is  a  legal  conception  capable  of  very  ready  and  easy 
apprehension,  recognized  by  all  systems  of  municipal  law,  in  all  civil- 
ized countries,  that  on  the  land  you  have  a  right  to  exclude  everybody 
else:  you  have  a  right  to  treat  that  somebody  else  as  a  trespasser. 
It  follows  from  that  that  you  have  the  right  to  take  what  is  on  the 
land,  even  though  it  be  wild;  and  the  right  to  exclude  others  from 
the  opportunity  of  taking  it.  But  it  follows  also,  that  when  the  wild 
animals  are  off  your  land  your  exclusive  right  ceases.  Thus  it  is  that 
the  owner  of  the  land  has  a  special  right  by  reason  of  his  right  of 
ownership,  of  taking  the  wild  animals  on  his  lands:  the  right  known 
as  ratione  soli.  This  fundamental  principle  I  find  no  trace  of  in  the 
argument  written  or  oral  of  my  learned  friend;  but  it  is  a  principle 
which  it  is  important  and  very  essential  to  be  borne  in  mind  in  this 
case. 

Now  let  us  look  at  the  question  again  by  the  light  of  an  application 
of  my  learned  friend's  doctrine  of  property  in  seals.  What  does  it 
import!  What  are  the  consequences  of  it!  It  imports  this,  that  if 
they  are  property  on  the  Islands  they  are  property  everywhere;  and 
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herein  I  agree  thoroughly  with  my  learned  friend  Mr.  Garter  (one  of 
my  few  points  of  agreement  1  am  afraid)  that  once  yon  establish  the 
right  of  property  the  law  will  suppose  you  are  in  possession,  even  though 
you  have  lost  the  physical  control  and  dominion  over  the  thing. 

You  do  not  lose  your  property  if  you  once  have  it,  if  it  escapes  out 

of  your  hand ;  you  do  not  lose  your  property  in  your  sheep  or  horse, 

or  in  any  other  animal  as  to  which  you  have  an  absolute  right 

971  of  property,  because  it  may  have  strayed  miles,  even  hundreds 
of  miles,  away ;  and  therefore  if  there  is  property  in  these  seals 

the  property  attaches  wherever  they  are. 

Senator  Morgan. — A  case  of  constructive  possession. 

Sir  Charles  Kussell. — Quite  so.    That  is  a  convenient  expression. 

But  that  id  only  where  you  have  the  property  in  the  same  sense,  to  use 
Mr.  Carter's  illustration,  as  you  have  property  in  a  ship.  What  conse- 
quences does  this  lead  us  tot  It  leads  us  to  those  absurd  consequences 
from  which  my  learned  friends  most  naturally  seek  to  escape,  but  from 
which  they  cannot  escape,  namely,  that  if  there  is  property  on  the 
Islands  there  is  property  a  thousand  miles  away  from  the  islands.  And 
one  might  invent,  or  one  might  imagine,  a  colloquy  between  a  repre- 
sentative of  the  lessees  of  Pribilof  Islands  and  a  pelagic  sealer  off  Cape 
Flattery.  The  pelagic  sealer  is  about  to  shoot  a  seal  which  he  sees 
there,  and  the  agent  of  the  lessee  says:  "No  you  must  not,  that  belongs 
to  me".  a  Well,  when  did  you  see  it  last ?"  "  Well  I  do  not  know  that 
I  ever  saw  it  before."  "How  do  you  know  it  is  yours?"  "Well  I  can- 
not be  quite  certain  that  it  is  mine.  I  have  no  mark  upon  it,  but  I  think 
It  comes  from  the  Pribilof  Islands".  "You  say  the  property  is  yours. 
Do  you  say  that  that  particular  seal  is  yours?"  "Well  I  cannot  quite 
say  that;  it  is  not  necessary  that  I  should  say  that;  but  it  belongs  to  a 
lot  of  seals;  we  call  them  a  herd, — though  I  cannot  quite  undertake  to 
say  that  particular  seal  is  mine  I  am  pretty  sure  it  is  one  of  a  lot  of 
seals  that  probably  came  from  the  Pribilof  Islands.  You  must  not 
shoot  him,  because  when  he  goes  back,  as  I  expect  he  will  (I  am  not 
sure)  by  the  imperious  instincts  of  his  nature,  to  the  Pribilof  Islands  I 
intend  to  knock  him  on  the  head".  I  need  not  say  the  seal,  not  inter- 
ested in  this  discussion,  has  meanwhile  disappeared,  and  his  life  is  so 
far  prolonged.  But  does  it  not  present  the  absurdity  of  the  argument 
of  property  in  the  individual  seal,  so  that  as  one  may  say,  <;a  saute 
aux  yeiuc. 

Need  I  dwell  upon  the  farther  consequences,  namely,  that  in  defence 
of  this  property  in  the  individual  seals,  or  in  the  seal  herd,  it  is  claimed 
by  the  United  States  that  they  may  search  and  seize  ships  that  they 
believe  to  be  engaged  in  pelagic  sealing,  and,  if  they  make  good  the 
accusation,  confiscate  such  ships? 

Now  let  me  just  see  whether  the  facts  which  I  have  so  far  mentioned 
as  characteristic  of  this  animal  are  not  facts  as  to  which  there  is  no 
doubt  or  dispute.  Is  there  any  real  dispute  that  the  animal  is  a  sea 
animal,  a  free  swimming  animal?  Is  there  any  dispute  that  it  spends 
at  least  half  of  its  time  in  the  open  sea?  I  think  not.  My  learned 
friend,  Mr.  Coudert,  went  the  length  of  saying  that  it  spent  eight 
months  of  the  year  on  the  islands.  Now  that,  upon  the  examination  of 
the  figures,  will  be  found  to  be  quite  incorrect.  It  will  be  found  that  a 
much  nearer  approximation  is  from  three  to  five  months  in  the  year, 
and  the  way  in  which  the  longer  period  has  been  arrived  at  has  been 
by  taking  the  date  of  the  earliest  arrival  and  the  latest  departure;  but 
if  you  take  the  mean  it  will  be  found  somewhere  between  four 

972  and  five  months,  taking  each  class  of  seal;  the  argument  that 
we  have  put  forward  on  this  point,  seems  to  be  warranted  by  the 
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figures  given.  It  is  not  much  more,  if  anything  more,  than  a  third  of 
each  year.  So  far,  therefore,  there  is  very  little  difference  between  us. 
I  am  not  concerned  however  to  demonstrate  that  the  seal  is  a  sea  ani- 
mal. Probably  the  true  explanation  is  that  it  is  partly  a  land  animal 
and  partly  a  sea  animal,  or  in  other  words,  what  is  commonly  called 
"amphibious";  but  that  does  not  seem  to  be  very  important. 

Is  there  any  dispute  abont  the  other  facts  which  are  important  on 
the  question  of  property :  that  it  gets  no  sustenance  from  land,  there  is 
no  dispute  as  to  that:  or  upon  the  fact  that  the  lessees  of  the  United 
States  do  nothing  artificially  to  induce  it  to  come  to  the  islands,  and 
that  if  they  did  try  to  do  anything  artificially  to  induce  it  to  come  to 
the  islands,  it  would  probably  have  a  repellent  effect.  There  does  not 
seem  to  be  any  dispute  about  that. 

Then  what  does  it  come  to!  It  comes  to  this:  that  it  is  an  animal 
which  breeds  on  the  islands,  and  resorts  to  the  islands  mainly  to  breed. 
That  will  be  found  to  be,  ultimately,  the  material  fact  in  the  controversy 
upon  the  question  of  property.  But  how  about  the  character  of  the 
animal  itself!    Is  it,  or  can  it  be  called,  a  domestic  animal! 

Now  I  would  like  to  refer  to  one  or  two  points  in  this  connection  which 
I  think  are  not  unimportant.  We  have  one  instance  given  in  the  United 
States  Case,  where  an  attempt  was  made  to  tame  a  young  seal,  and  I 
would  like  to  refer  to  it  as  it  is  the  only  one  I  think  that  is  given.  The 
story  is  given  on  page  33  of  the  Second  Volume  of  the  Appendix  to  the 
case  of  the  United  States.  It  is  the  case  of  a  pup  called  "  Jimmie". 
He  was  very  short-lived.  How  he  got  his  name  does  not  appear;  but 
the  accident  of  his  birth  is  mentioned  at  the  beginning  of  the  section: 

Little  "  Jimmie",  as  this  particular  pup  was  called,  was  the  child  of  adverse  cir- 
cumstances, as  his  mother  happened  accidentally  to  be  caught  in  a  large  drive  and 
could  not  be  separated  from  the  herd  until  the  killing  ground  was  reached. 

Shortly  after  being  parted  out  and  allowed  to  go  free,  on  her  way  to  the  water,  she 
hurriedly  gave  birth  to  this  pup  and  continued  on  her  journey.  The  pup  was  watched 
carefully  for  a  few  days,  and  when  it  was  thought  to  have  been  deserted  a  kind- 
hearted  'employe*  of  the  Company,  Mr.  Allis,  brought  it  into  the  village  with  a  double 
view  of  trying  to  save  its  life  as  well  as  to  make  a  pet  of  it. 

For  the  first  few  days,  as  nobody  could  manage  to  make  him  eat,  and  as  he  would 
generally  get  the  best  of  some  friendly  linger  in  these  attempts  at  feeding  he  was  let 
severely* alone.  Then  followed  various  contrivances,  mechanical  and  otherwise,  for 
holding  his  head  so  as  to  feed  him  with  a  spoon  or  a  nursing  bottle,  but  all  to  no  pur- 
pose, for  he  would  get  most  of  the  milk  everywhere  but  where  it  was  entended  to  go. 
This  went  on  for  all  of  two  weeks  or  more.  I  then  equipped  myself  with  a  large 
syringe  and  a  flexible  tub*  and  about  a  pint  or  so  of  warm  fresh  cow's  milk.  Little 
"Jimmie's"  mouth  was  kept  open,  the  tube  was  passed  down  his  throat  into  his 
stomach,  the  syringe  filled  with  milk,  in  quantity  as  before  stated,  and  which  was 
unanimously  agreed  was  not  too  much  for  him  at  one  feeding,  was  slowly  injected 
down  the  tube  into  his  stomach. 

After  the  operation  the  tube  was  carefully  withdrawn,  and  "Jimmie"  was  left  to 
his  own  devices.  The  pup,  much  to  the  gratification  and  amusement  of  all  presort, 
immediately  began  to  show  in  the  most  unmistakable  manner  the  greatest  of  seal 
973  delight,  i.  e.  to  lie  down  in  the  various  positions  of  seal  comfort,  on  his  back 
and  side,  and  wave  and  fan  himself  with  his  flippers,  scratch  himself,  bleat, 
etc.  As  these  signs  were  unmistakable  to  all  present  who  were  familiar  with  the 
habits  of  seals,  the  operation  was  thought  to  be  a  success.  Up  to  the  last  time  the 
pup  was  seen,  late  that  night,  he  was  aoing  finely,  but  next  morning  he  was  found 
dead,  and  I  attribute  his  sudden  taking  off  either  to  the  small  boy  or  an  accident 
during  the  night". 

I  believe  that  is  the  best  authenticated  instance — the  only  one  that 
I  am  aware  of— of  an  attempt  to  domesticate  the  seal :  the  seal  which 
we  are  told  conld  be  induced  to  follow  you — which  was  semi  human  in 
its  intelligence — which  kept  appealing  to  you  for  aid  and  protection. 

Now,  Mr.  President,  in  this  connection,  I  want  to  read  one  or  two 
passages  from  the  same  volume.   The  first  is  at  page  69,  which  expresses, 
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very  strongly,  the  domestic  and  gentle  nature  of  this  animal.  I  think 
it  is  the  strongest  passage  of  this  character,  and  therefore  I  read  it. 

The  name  of  the  gentleman  is  Morton,  who  was  the  Agent  of  the 
lessees  and  Treasury  Agent  on  the  Pribiloff  Islands,  and  he  says: 

I  believe  the  American  Government  to  be  justified  in  assuming  and  maintaining 
the  absolute  proprietorship  of  the  American  seals.  They  may,  I  think,  in  the  broad 
sense  of  the  word,  be  regarded  as  domestic  animals. 

Well,  I  think  it  requires  a  very  "broad  sense77  indeed.  Then  he  pro- 
ceeds: 

They  certainly  possess  qualities  of  a  domestic  nature  which  are  susceptible  of  a 
high  degree  of  development.  During  the  first  two  or  three  months  of  their  lives 
they  are  as  gentle  and  docile  as  most  domestic  animals: 

Well,  "  Jimmie7?  was  not. 

They  may  be  handled  and  petted,  will  accept  food  at  one's  hands: 

"  Jimmie"  would  not. 

can  be  taught  to  follow  one  from  place  to  place,  and  in  various  ways  are  amenable 
to  intelligent  guidance  and  training.  Even  at  mature  age  they  are  subject  to  as 
much  control  as  are  sheep  or  cattle. 

They  may  be  driven  here  and  there  at  will ;  may  be  separated  and  driven  together 
again;  divided  into  groups  or  "pods",  great  or  small,  or  be  herded  by  thousands 
with  less  effort  and  trouble  than  bands  of  cattle  are  herded  on  the  plains.  They  are 
far  from  possessing  that  excessive  timidity  which  has  been  popularly  attributed  to 
them.  They  soon  grow  accustomed  to  the  sight  of  man,  and  iu  the  absence  of 
offensive  demonstration  on  his  part  quickly  learn  to  regard  his  proximity  with 
indifference. 

Now  I  have  read  that  passage  because  it  is  the  strongest  that  I  could 
find  as  to  the  general  statement  of  the  domestic  character  of  this  animal. 
Now  let  me  contrast  it  with  a  passage  which  shews  what  is  the  true 
character  of  these  animals,  how  frightened  they  are  of  man,  and  what 
efforts  they  will  make  to  escape  from. human  control.  I  turn  to  page 
1G2,  and  I  wish  to  point  out  that  the  statement  which  this  witness  makes 

is  for  the  purpose  of  shewing  the  enormous  vitality,  as  he  con- 
974      ceives,  of  the  seals — their  enormous  powers  of  endurance  and 

vitality.    About  the  middle  of  page  162,  you  will  find  this. — 

I  never  saw  or  heard  of  a  case  where  a  male  seal  was  seriously  injured  by  driving 
or  redriving. 

Then  he  proceeds  to  say  how  they  fight  on  the  rookeries,  receive 
wounds,  and  yet  are  full  of  vigour. 
Now  the  next  passage  I  wish  to  read  is  this: 

To  show  the  wonderful  vitality  of  the  male  seal,  I  will  give  one  instance  which 
came  under  my  own  observation :  A  drive  of  about  3,000  bachelors  had  been  made, 
and  after  going  a  short  distance  was  left  in  charge  of  a  boy ;  by  his  negligence  they 
escaped  from  his  control,  and  the  whole  number  plunged  over  a  cliff,  falling  60  feet 
upon  broken  stones  and  rocks  along  the  shore.  Out  of  the  whole  number  only  seven 
were  killed,  the  remainder  taking  to  the  water;  and  these  seven  met  death,  I 
believe,  from  being  the  first  to  go  over  and  the  others  falling  upon  them  smothered 
them. 

These  are  the  animals  which  are  easily  handled,  but  which,  actually, 
in  order  to  escape  from  man,  will  jump  down  a  cliff  sixty  feet,  pell-mell, 
helter-skelter,  upon  the  top  of  one  another;  and  yet  they  are  said  to  be 
so  easy  to  control  that  you  may  drive  them  and  round  them  up  as  you 
would  round  up  cattle  upon  the  plains. 

I  may  of  course  be  misapprehending  the  effect  of  this  passage.  If  so, 
I  should  be  very  glad  to  be  corrected  and  put  right;  but  to  say  that  an 
animal  which  will  expose  itself  to  the  terrible  risk  of  loss  of  life  and 
serious  injury  by  jumping  down  a  cliff  sixty  feet  high,  which  will  rush 
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wildly  away,  wholly  regardless  of  the  consequences  to  itself,  from  the 
attempt  of  control  of  man,  is  not  manifesting  timidity  in  the  presence 
of  man  seems  to  me  very  difficult  to  understand  and  appreciate.  I  may 
not  understand  this  statement  rightly.  If  I  do  not  understand  it  rightly, 
the  judgment  of  the  Tribunal  will  set  me  right,  or  my  learned  friend 
Mr.  Phelps,  when  his  time  comes;  but  I  can  myself  suggest  nothing 
which  more  strongly  points  to  the  timidity  of  the  animal,  and  its  fear 
of  man,  than  the  fact  that  in  its  endeavor  to  escape  it  will  attempt  to 
perform  acts  such  as  these,  which  it  must  be  apparent,  even  to  its  lim- 
ited intelligence,  are  fraught  with  personal  injury  and  danger  to  them- 
selves. He  says  seven  of  them  were  killed,  he  cannot  tell  how  many 
more,  for  they  may  have  been  so  injured  that  death  may  have  resulted 
as  a  consequence. 

Is  there  anything  else,  when  you  come  to  facts,  which  shows  any 
capacity  to  control  or  domesticate  the  sealst  I  know  of  nothing;  but 
not  only  that,  I  know  of  a  fact  which  renders  complete  domesticity 
impossible,  and  that  is  that  if  you  attempted  to  keep  these  animals  under 
control  and  on  the  land,  they  would  inevitably  die.  Therefore  the  case 
is  stronger  than  that  of  most  wild  animals;  because,  as  regards  many 
wild  animals,  you  may  keep  them  under  such  close  confinement,  and  in 
such  close  custody,  and  under  such  close  physical  control  on  the  land, 
as  to  preserve  the  opportunity  of  knocking  them  on  the  head  or 
975  cutting  their  throats  whenever  you  like;  but  you  cannot  do  that 
in  the  case  of  these  seals,  because  if  you  confine  them  or  even 
attempt  to  keep  them  under  your  control  on  the  land,  where  alone  you 
have  any  means  of  exercising  power  over  their  motions  or  their  direc- 
tions, you  kill  them  It  is  by  the  "imperious  necessity  of  their  nature" 
that  they  must  go  to  sea. 

So  far  as  I  have  yet  gone,  it  seems  to  me  that  all  these  facts  that  I 
have  dwelt  upon  are  common  ground:  that  there  is  really  no  difference 
about  the  facts,  so  far  as  I  hpve  dealt  with  them;  and  that,  in  my  judg- 
ment, for  the  reasons  I  shall  presently  give,  they  are  conclusive  upon 
the  question  of  property.  But  there  are  one  or  two  other  The  aeBtlon 
facts  which  I  think  it  is  important  to  ask  the  Tribunal  to  of  intermingling™ 
regard,  which  I  cannot  say  are  admitted  facts,  but  as  to  the  "herd8  '■ 
which  I  can  only  say  that  there  is  a  body  of  evidence  in  regard  to  them. 
The  first  that  I  refer  to  is  the  question  of  intermingling  of  the  seals 
frequenting  the  Pribilof  Islands  with  other  seals  from  different  places. 
That  is  established  principally  by  reference  to  the  character  of  the 
skins  of  these  animals;  and  I  wish  to  point  out  how  the  evidence  stands 
in  relation  to  this  question  of  pelage. 

The  consignments  of  the  Commander  and  Copper  skins,  which  are 
from  the  Russian  Islands,  come  by  different  routes  to  those  who  deal 
with  them  in  the  way  of  commerce  in  London.  The  consignments  from 
the  Pribilof  Islands,  equally,  are  a  separate  consignment,  and  reach  the 
market  as  a  separate  consignment.  And  thirdly,  there  is  the  North- 
west catch,  which  is  the  name  used  to  describe  the  pelagic  catch.  That 
again  finds  its  way  to  the  market  by  a  different  route,  through  different 
agencies,  and  as  a  separate  consignment.  It  appears  to  be  undoubted 
that  the  Alaskan  fur-seal  skin  has  attained  a  higher  reputation  in  the 
market  than  any  other  fur-seal  skin.  Whether  that  is  partly  owing  to 
the  fact  that  it  is  the  oldest  fur-seal  known  in  the  market,  or  whether 
it  is  that  the  name  has  become  attached  to  a  skin  of  a  particular  quality, 
or  partly  one  and  partly  the  other,  I  do  not  quite  know;  but  if  I  am 
able  to  show  that  in  each  of  these  consignments  there  will  be  found  to 
be  a  mixture:  in  the  Alaskan  consignment  an  admixture  of  Copper  and 
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Commander  skins,  and  in  the  Copper  and  Commander  consignments  a 
mixture  of  Alaskan  skins,  and  in  the  Northwest  catch  a  mixture  of 
both :  and  in  all — which  is  to  me  the  most  singular  fact — a  large  per- 
centage of  skins  approximating  to  the  character  of  Alaskan  skins,  or 
approximating  to  the  character  of  Copper  and  Commander  skins:  then 
1  think  it  is  impossible  to  resist  the  conclusion  that  there  is  a  much 
wider  intermingling,  and  not  only  intermingling  but  interbreeding,  in 
the  seal  family  in  this  part  of  the  North  Pacific  than  is  admitted  by  my 
learned  friends  on  the  other  side. 

Senator  Morgan. — 1  believe  there  is  no  ddnbt  that  expert  witnesses 
can  certainly  trace  the  distinctions  between  these  different  skins  of 
different  islands.    You  have  no  doubt  on  that  point! 

Sir  Charles  Russell. — You  will  see,  Sir,  what  it  leaves  no 
976  doubt  upon  when  I  call  attention  to  the  evidence,  which  I  pro- 
pose to  do  in  a  moment  or  two.  This  fact,  if  it  be  the  fact — I  am 
not  treating  it  as  an  admitted  fact  at  all ;  on  the  contrary  it  is  denied — 
but  this  fact,  if  it  be  a  fact,  of  intermingling  and  interbreeding  is  only 
what  you  would  expect.  It  is  a  thing  you  would  probably  look  for; 
because  here  at  least  we  are  on  common  ground,  namely  that  the  seals 
wherever  they  are  found,  whether  in  the  Northwest  Catch  or  the  Rus- 
sian Catch  or  the  Alaskan  Catch,  or  along  the  Southern  shores,  are  all 
of  the  same  species.  Therefore,  there  would  be  nothing  unnatural,  on 
the  contrary  there  would  be  everything  natural,  in  the  fact  of  their 
interbreeding,  if  they  intermingle.  Then  is  there  anything  unnatural 
or  improbable  in  the  fact  of  their  intermingling!  No.  If  the  evidence 
which  I  shall  call  attention  to  in  a  moment  is  well  founded,  it  will  be 
seen  that  although  there  are  two  great  divisions — one  of  which  goes 
south  east  in  its  migrations,  and  the  other  goes  south  west  in  the 
autumn  and  winter — ,  yet  that  they  are  not  two  distinct  armies,  so  to 
speak,  in  regular  Indian  file,  following  one  another,  but  that  they  are 
scattered  over  the  whole  ocean  in  a  greater  or  less  degree :  and  that  in 
point  of  fact  there  is  no  part  of  the  ocean  in  which  they  are  not  to  be 
found,  and  in  considerable  numbers,  at  any  time  during  the  period  of 
their  annual  migration. 

That  again  is  what  one  would  expect,  for  a  very  obvious  reason. 
These  are  amphibious  animals,  that  live  upon  fish,  and  upon  fish  only. 
They  would,  in  the  pursuit  of  their  natural  food,  follow  such  variations 
as  might  be  suggested  to  them  by  the  pursuit  of  their  food,  the  schools 
of  fish  being  here  at  one  time,  and  there  at  another  time;  and  so  this 
intermingling  would  be  brought  about. 

Lastly,  and  this  is  the  only  other  point  in  this  connection  which  I 
wish  to  dwell  upon,  I  think  that  it  will  be  found  to  be  an  entire  mistake 
to  suppose,  as  is  suggested  on  the  other  side,  that  during  the  breeding 
season  the  whole  seal  family  make  their  way  to  the  Pribilof  Islands  and 
to  the  Commander  and  Copper  Islands,  and  that  the  whole  family  or 
whole  families  are  there  on  or  in  the  immediate  neighbourhood  of  the 
islands  during  that  breeding  season.  That  will  be  found  not  to  be  the 
case.  It  will  be  found  upon  the  evidence  that  even  in  the  height  of 
the  breeding  season,  in  the  month  of  July  and  in  the  month  of  August, 
quantities  of  seals  are  to  be  found  all  over  the  seas — I  mean  at  some 
considerable  distance  from  the  coast— as  to  which  the  probability  is 
that  a  very  large  part  of  them  are  barren  females,  youug  bachelors, 
and  old  seals,  that  do  not  go  to  the  islands  at  all;  and  that  as  regards 
the  female  seal,  the  evidence,  even  from  the  witnesses  of  the  United 
States,  is  to  the  effect  that  from  the  moment  she  leaves  the  island  in 
the  autumn  of  the  year  in  which  she  was  pupped,  she  does  not  return 
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to  the  island  until  the  sexual  instinct  prompts  her  return  there  at  two 
or  three  years  of  age,  and  that  she  does  not  return  in  any  permanent 
sense  to  the  island  at  all  until  she  comes  to  deliver  her  first  pup. 

Those  are  points  as  to  which  I  shall  have  to  trouble  the  Tri- 
977      bunal  with  reading  some  passages  in  the  evidence.    I  think  they 
have  some  bearing  upon  this  question  of  property. 

The  Tribunal  here  adjourned  for  a  short  time. 

The  President. — Sir  Charles,  we  are  ready  to  hear  you. 

Sir  Charles  Bussell. — I  am  now  about  to  refer,  Mr.  President,  to 
the  evidence  of  the  intermingling,  which,  as  I  have  said,  is  not  an 
admitted  fact.  I  have  pointed  out  the  reasons  why  I  conceive  it  to  be 
probable  and  natural.  I  will  now  call  attention  to  the  evidence  which 
proves  it;  and  in  calling  attention  to  that  evidence  it  will  be  found  to 
answer  the  question  addressed  to  me  by  Senator  Morgan. 

The  President. — We  should  like,  Sir  Charles,  for  one  moment,  to  refer 
to  the  English  maps  which  give  the  course  followed  by  the  seals  in  gen- 
eral. We  have  the  map  in  the  Report  of  the  British  Commissioners, 
which  illustrates  the  resorts  mid  the  migration  routes  of  the  fur-seals 
in  the  North  Pacific  generally;  and  we  shall  be  able  to  follow  you. 

Sir  Charles  Bussell. — I  do  not  intend,  Sir,  to  refer  to  the  map,  nor 
would  it  aid  the  Tribunal,  in  following  my  argument,  to  have  it  before 
them;  I  was  upon  the  independent  testimony  as  to  the  fact  of  inter- 
mingling. 

The  President. — Is  there  any  contradiction  between  these  maps  and 
the  others! 

Sir  Charles  Eussell. — 1  do  not  think  there  is  auy  contradiction. 
The  further  Report  of  the  Commissioners,  iu  view  of  the  further  infor- 
mation that  they  have  obtained,  undoubtedly  points  to  the  fact  that 
although  there  may  be  said  to  be  two  clearly  marked  main  routes  of 
migration  south,  yet  that  it  would  be  incorrect  to  assume  that  the  whole 
body  of  the  seals  are  gathered  into  one  or  other  of  these  routes — that 
there  are  still  a  considerable  body  or  seals  attached  to  neither  route, 
but  scattered  over  the  whole  sea  from  land  to  land.  The  point  I  was 
upon  was  the  evidence  that  goes  to  show  intermingling;  and  the  same 
evidence  will  answer  the  question  addressed  to  me  by  Senator  Morgan 
as  to  whether  or  not  it  was  possible  to  predicate,  as  to  particular  skins, 
whether  they  were  Alaskan,  or  Copper,  or  Commander  skins;  and  the 
answer  will  be  found  to  be,  that  in  some  cases — in  a  great  many  cases — 
there  are  skins  which  they  say  are  Alaskan  without  doubt;  a  great  many 
which  they  say  are  Copper  without  a  doubt;  but  there  a  great  many 
also  which  they  say  are  undistinguishable  from  either,  and  partake  of 
the  qualities  and  characteristics  of  both.  That  is  the  tendency  of  the 
evidence.  It  begins  at  page  230  of  the  second  volume  of  the  Appendix 
to  the  British  Counter-Case;  and  it  is  the  evidence  of  the  same  persons, 
or  a  great  many  of  the  same  persons,  whose  evidence  has  been  utilized 
by  the  United  States  for  other  purposes.  I  will  only  read  what  is  abso- 
lutely necessary,  and  I  will  commence  with  the  6th  paragraph  of  the 
affidavit  of  Mr.  Poland,  in  which  he  says: 

In  inspecting  the  shipments  mndo  through  Messrs.  Lampson  from  the  Pribilof 

Islands,  I  have  from  time  to  time  noticed  the  presence  amongst  them  of  skins  which 

were  undistinguishable  from  Copper  Island  skins,  and  also  in  the  same  way 

978      I  have  noticed  amongst  Copper  Island  consignments  skins  which  are  evidently 

of  the  Alaskan  description.    I  have  also  noticed  skins  in  both  classes  which  in 

a  lesser  degree  resemble  the  other  class. 

I  dwell  on  this  particularly,  because  my  learned  friend  Mr.  Coudert 
was,  as  I  conceive,  rash  when  he  said — "It  would  be  something  if  it 


216       ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P. 

could  be  shewn  that  Coppers  were  found  amongst  the  Alaskans,  or 
Alaskans  amongst  the  Coppers."  My  friend,  I  think  could  not  have 
bad  his  attention  drawn  to  this  evidence. 

Then  on  the  next  page — page  231 — is  the  declaration,  in  French,  of 
Mr.  Leon  Revillon.    It  is  the  last  paragraph  that  I  call  attention  to: 

En  examinant  lea  peanx  envoyces  des  lies  Pribilof  par  l'intermldiaire  de  Messrs. 
Lampson  de  Londres,  j'ai  reuiarque"  de  temps  a  autre  qu'il  se  troavait  parmi  elles  des 
peaux  qu'on  ne  poavait  pas  distinguer  de  colles  venant  de  "Copper  Island",  et  j'ai 
egaleinent  observe*  dans  les  envois  provenaut  de  "Copper  Island"  des  peanx  qui  sont 
en  toute  npparence  de  la  description  de  celles  dites  "irAlaska".    J'ai  remarque*  anssi 

2ne  dans  ohaqne  classe  des  peanx  il  y  en  avait  qui  resserablaient  dans  nn  moindre 
ogre"  a  l'autre  classe. 

Now  in  turn  to  page  235,  and  will  read  paragraph  6  of  the  evidence 
of  Mr.  Ince: 

In  inspecting  parcels  of  skins  from  Pribilof  Islands  sold  from  time  to  time  by  Messrs. 
Lampsoii,  I  Lave  noticed  amongst  them  skins  of  seals  which  I  should  have  thought, 
had  they  not  been  there,  were  from  the  Commander  Island  skins,  and,  in  the  same 
way,  in  inspecting  skins  of  Commander  Island  seals,  I  have  noticed  amongst  them 
skin  a  just  like  Alaskas,  and,  of  course,  in  each  class  I  have  noted  skins  of  the  other 
class,  but  of  a  less  marked  degree  of  similarity. 

Now  on  the  next  page  is  the  declaration  of  Mr.  Sydney  Poland ;  and 
in  paragraph  6  he  says: 

In  examining  Alaska  consignments  from  the  Pribilof  Islands  sold  by  Messrs.  Lamp- 
son,  I  have  noticed  among  these  skins  which,  in  my  opinion,  were  absolutely  un dis- 
tinguishable from  Copper  Island  skins,  and  in  the  same  way  I  have  found  among  skins 
consigned  from  the  Copper  Islands,  skins  which  were  nndistinguishable  from  Alaskas, 
and  of  course  also  many  skins  in  each  class  which  in  a  less  degree  resembled  the 
other  class. 

Then  in  paragraph  7  he  says: 

In  their  dressed  and  finished  condition  it  is  exceedingly  difficult,  and  to  my  mind 
impossible,  to  distinguish  an  Alaska  from  a  Copper,  and  I  assert  that  if  half-a-dozen 
of  each  description  manufactured  into  jackets  were  put  before  any  dealer,  however 
experienced,  he  would  find  it  impossible  to  tell  one  from  the  other? 

I  read,  next,  from  the  declaration  of  Mr.  Lansdell.  At  the  top  of 
page  237,  in  paragraph  5,  he  says : 

I  have  found  among  the  Alaska  consignments  sold  by  Messrs.  Lampson,  skins  which 
it  would  be  impossible  for  me  to  distinguish  from  Copper  Island  skins  were  it  not 
for  the  fact  that  they  were  in  the  Alaska  catalogue,  and  also  among  Copper  Island 
consignments  I  have  found  in  the  same  way  Alaskas. 

Then  at  the  bottom  of  page  237,  Mr.  Jay  of  Eegent  Street,  London, 
says,  paragraph  5,  of  his  declaration : 

In  inspecting  consignments  from  the  Pribilof  Islands  sold  by  Messrs.  Lampson  I 
have  repeatedly  observed  amongst  them  skins  which  were  to  my  mind  undis- 

979  tinguishable  from  skins  from  the  Copper  Islands:  and,  in  the  same  way,  in 
inspecting  consignments  from  the  Copper  Islands,  I  nave  noticed  amongst  them 

a  considerable  quantity  of  skins  which  I  could  not  have  distinguished  from  Alaska 

skins.    I  should  not  like  to  say  what  the  percentage  of  these  skins  would  be,  but  I 

should  think  that  25  to  30  per  cent  was  probably  a  fair  average. 

The  next  is  Mr.  Boulter,  paragraphs  2  and  3,  page  238. 

The  three  best  known  descriptions  of  seal-skins  are  (a)  the  Alaskas,  which  come 
from  the  Pribilof  Islands;  (b)  the  Coppers,  which  come  from  the  Commander  Islands; 
and  (c)  what  is  known  as  the  North- West  catch. 
•  I  have  carefully  considered  what  difference  there  is  between  Alaskas  and  Coppers. 

Then  Mr.  Politzer,  paragraph  2,  is  to  the  same  effect.  I  will  not 
trouble  the  Tribnual  by  reading  that;  but,  in  the  next  paragraph, 
paragraph  3,  the  top  of  page  239,  he  says : 

I  have  noticed  in  inspecting  the  consignments  from  the  Pribilof  Islands  skins 
(sometimes  as  many  as  30  or  40  per  cent)  which  were  perfectly  undistingnishable 
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from  Copper  Island  skins,  and  in  the  same  way,  in  inspecting  consignments  of  skins 
from  the  Commander  Islands  I  have  noticed  skins  whioh  were  similar  to  Alaskas. 
and  of  course  in  both  classes  I  have  fonnd  skins  which  in  a  lesser  degree  resemble 
the  other  class. 

So  agaiu  Mr.  Halsey  speaks  to  the  same  effect.  I  will  not  trouble 
the  Tribunal  by  reading  each  one  of  these. 

So  Mr.  Slater,  on  page  240. 

So  Mr.  Weber,  on  pages  240  and  241. 

So  Mr.  Junginann,  of  Paris,  and,  in  paragraph  4,  you  will  see  he  says 
the  same  thing. 

So  Mons.  Smile  Hertz,  of  Paris;  at  the  top  of  page  242,  he  says: 

At  the  request  of  the  Representative  of  Great  Britain,  I  declare  in  addition  thereto 
that  1  have  from  time  to  time  seen  anions  the  consignments  of  Alaska  seals  offered 
for  public  sale  by  Messrs.  Lampson  and  Company,  of  London,  skins  resembling  Cop- 
per Island  skins,  and  among  the  consignments  of  this  latter  sort  skins  resembling 
the  Alaska  kind,  bnt  I  believe  it  to  be  impossible  to  affirm  absolutely  that  these 
doubtful  skins  belong  to  one  or  other  of  these  two  localities. 

So  Mr.  Grebert. 

So  Mr.  Haendler. 

So  Mr.  Eysoldt;  who  says  in  paragraph  5,  on  page  243. 

In  consignments  that  I  have  inspected  from  the  Copper  Islands,  sold  by  Messrs. 
Lampson  and  Company,  I  have  noticed  a  certain  percentage  of  skins  which,  had  I 
seen  them  elsewhere,  I  should  have  considered  them  Alaska;  and  in  the  same  way  I 
have  found  skins  amongst  Alaska  consignments  that  J  have  inspected  which  resem- 
bled the  Copper  description. 

It  is  a  matter  of  considerable  difficulty  to  say  what  is  the  exact  percentage  I  have 
so  noticed,  but  I  think  it  would  be  a  safe  estimate  to  say  that,  in  the  Copper  con- 
signment, I  have  found  from  25  to  30  per  cent,  which  resembled  Alaskas,  and  in 
inspecting  Alaska  consignments  about  the  same  percentage  of  skins  which  resem- 
bled Coppers. 

So  Mr.  Friedeberg,  paragraph  4,  page  244.    He  pnts  the  percentage 

from  20  to  40  per  cent. 

980         So  Mr.  Creamer,  in  paragraph   4;  he  puts  the  percentage  at 

rather  less,  I  think. 

So  Mr.  Stamp,  whose  evidence  has  been  dealt  with  by  Mr.  Coudert 

as  perfectly  reliable,  and  I  have  no  donbt  it  is.    He  says  in  paragraph  3. 

In  my  opinion,  there  is  no  absolute  line  of  demarcation  between  the  Copper  Island 
skins  and  Alaskas:  and  in  inspecting  the  consignments  made  each  year  from  the 
Pribilof  Islands  through  Messrs.  Lampson  and  Company  I  have  found  a  certain  per- 
centage of  skins  which  were  fac  simile*  of  Copper  Island  skins;  and  in  the  same  way, 
in  inspecting  the  consignments  of  Copper  Island  skins,  I  have  seen  skins  which,  had 
I  seen  them  elsewhere,  I  should  have  classed  as  Alaskas,  and  also  a  certain  number 
of  the  intermediate  degrees  of  similarity.  The  qnalities  of  the  skins  vary  greatly 
in  different  years;  some  years  the  Coppers  approach  in  quality  very  closely  to  the 
Alaskas. 

Then  he  speaks,  in  paragraph  5,  abont  noticing  females  among  the 
recent  consignments. 

So  Mr.  Apfel,  on  page  246;  but  I  do  not  think  I  need  trouble  the 
Tribunal  with  any  more  of  this  evideuce. 

Mr.  Henry  Poland's  statement  is  at  page  250. 

Now,  unless  I  am  mistaken,  the  Tribunal  cannot  fail  to  attach  impor- 
tance to  this  evidence,  because  it  must  be  recollected  that  the  case  of 
the  United  States  has  been  that,  although  they  do  not  go  the  length  of 
saying  that  the  Alaskan  fur-seal  is  a  distinct  species,  yet  they  say  that 
the  seals  that  frequent  the  Pribilof  Islands  are  a  family  of  seals,  of 
which  no  doubt  there  are  other  species  in  the  Ocean,  that  keep  their 
own  society,  that  go  on  definite  routes  to  the  South,  that  goon  definite 
routes  to  the  North  and  make  the  Pribilof  Islands  their  home.  Well, 
of  course,  it  is  obvious  that  if  these  facts,  which  have  been  vouched  by 
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these  gentlemen,  are  true,  there  cannot  be  any  such  distinction  of 
family  as  they  allege,  and  the  more  they  assert  a  distinctive  character 
for  the  Alaskan  far-seal  skin,  the  more  they  assert  that  the  Alaskan 
fur-seal  skin  is  superior  in  character,  by  reason  of  the  density  of  its  far, 
the  stronger  becomes  the  evidence  of  intermingling  and  interbreeding. 
If  you  find  this  large  percentage  of  an  entirely  different  set  of  skins  mixed 
with  the  Alaskan,  if  you  find  a  large  class  in  this  consignment  where 
the  qualities  of  the  Copper  and  Alaskan  approach  one  another,  that  is 
the  strongest  evidence  that  could  be  given  not  merely  of  intermingling 
but  of  interbreeding  of  these  different  branches  of  this  species  of  the 
fur-seal. 

There  are  one  or  two  other  points  in  that  connection  which  I  think  it 
well  also  to  notice;  namely,  that  upon  examination  it  will  not  be  found 
that  the  theory  presented  of  an  annual  migration  north  of  what  I  may 
call,  for  brevity's  sake,  the  Alaskan  seal  family, — north  to  the  Pribilof 
Islands, — and  a  migration  south  of  the  same  family,  so  that  the  south- 
ern resort  of  this  fur-seal  family  would  be  vacant  during  the  breeding 
season  when  the  main  portion  of  the  family  were  on  the  Pribilof  Islands, 
will  not  be  found  to  be  well  established;  and  for  that  purpose  I  will 
refer  the  Tribunal  to  one  or  two  points,  not  at  any  length,  for  I 
981  am  very  anxious  to  get  over  the  ground,  to  show  that  at  all 
times  of  the  year  there  are  to  be  found  (and  my  evidence  will  be 
principally  directed  to  the  months  of  June,  July,  August  and  Septem- 
ber when  the  breeding  season  is  all  over)  seals  south  of  the  Aleutians, 
and  north  of  the  Aleutians  as  well. 

The  first  reference  I  shall  make  is  to  the  Report  of  the  British  Com- 
missioners at  page  175,  where  there  is  set  out  a  very  interesting  letter 
from  a  gentleman  named  Swan,  who  seems  to  have  taken  a  great  deal 
of  interest  in  seals.  He  is  a  gentleman  who  lives  at  Port  Townsend  in 
Washington  territory  and  is  a  United  States  judge  in  that  neighbour- 
hood. 

Mr.  Phelps. — No. 

Mr.  Justice  Harlan. — He  is  not  a  United  States  Judge  I  think :  if 
that  be  important. 

Sir  Charles  Russell. — If  I  have  done  him  an  injustice  I  am  sorry. 

Mr.  Justice  Harlan. — He  may  be  a  Judge  in  Canada. 

Mr.  Tupper. — No  he  is  not. 

Sir  CnARLES  Russell. — Probably,  Mr.  President,  when  each  of 
these  great  countries  disclaim  him,  the  United  States  on  the  one  hand 
and  Canada  on  the  other,  the  explanation  is  to  be  found  in  the  fact  that 
he  is  a  collector  of  customs. 

Mr.  Phelps. — No,  he  is  the  owner  of  a  sealing  schooner. 

Mr.  Justice  Harlan. — At  any  rate  he  is  called  a  Judge. 

Sir  Charles  Russell. — Yes.  In  my  own  justification  I  was  going 
to  say  that  I  called  him  Judge  because  I  found  him  called  Judge. 
Perhaps  it  is  because  of  his  superior  wisdom  he  has  been  so  called  by 
his  friends  and  admirers.   Let  us  assume  that  that  is  the  understanding. 

Sir  John  Thompson. — We  may  start  with  the  understanding  that 
Port  Townsend  is  not  in  Canada. 

Sir  Charles  Russell — Yes,  and  that  information  is  necessary  for 
my  learned  friend  Mr.  Phelps,  because  he  inquired  the  other  day. 

Mr.  ^Phelps. — Yes,  I  have  since  found  out.    • 

Sir  Charles  Russell. — And  1  trust  that  the  information  we  gave 
has  been  found  accurate. 

On  the  top  of  page  175  there  is  a  good  deal  of  abuse  of  the  Lessees 
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in  various  points  of  "the  Islands  with  which  I  will  not  trouble  you,  and 
he  says: 

The  seals  begin  to  make  their  appearance  in  the  region  about  Cape  Flattery  in 
the  latter  part  of  December  or  the  first  of  January,  varying  with  different  seasons. 
When  easterly  winds  prevail  with  much  snow  they  keep  well  off  shore,  and  do  not 
make  their  appearance  in  great  numbers  before  the  middle  of  February  or  the  first 
of  March.  Last  winter  was  very  mild,  with  but  little  snow,  but  the  prevailing  winds, 
which  were  south  and  south-west,  were  exceedingly  violent,  preventing  sealing- 
schooners  from  doing  much  hunting.  The  mildness  of  temperature,  however,  with 
the  direction  of  the  prevailing  winds,  drove  the  seals  toward  the  coast  in  incredible 
numbers.  They  gradually  work  up  the  coast  toward  Queen  Charlotte  Island,  when 
the  larger  portion  of  the  herds  move  along  the  Alaskan  coast  toward  Uniinak  Pass 
and  other  western  openings  into  Bering  Sea.    A  portion  of  these  seals,  however, 

pass  into  Dixon's  Entrance,  north  of  Queen  Charlotte  Island,  and  into  Cross 
982      Sound  and  Cook's  Inlet,  and  do  not  go  to  Bearing  Sea,  but  have  their  young 

on  the  innumerable  islands,  fiords,  and  bays  in  Southern  Alaska  and  British 
Columbia.  These  seals  are  seen  in  these  waters  all  summer,  at  the  same  time  of  the 
breeding  on  the  rookeries  of  the  Pribilof  Islands,  and  are  killed  by  Indians  and  the 
skins  sold  to  dealers.  The  great  body  of  the  seals,  however,  do  enter  Behring  Sea, 
where  they  are  followed  by  the  sen  ling-vessels.  They  usually  take  to  the  islands 
about  the  first  of  June,  the  breeding  cows  and  bulls  being  earlier  than  the  rest  of 
the  herd.  • 

And  on  the  other  side,  page  176  the  third  paragraph  from  the  top: 

Very  little  has  been  published  about  the  migrations  of  the  seals  on  the  North 
Pacific  coast  before  they  enter  the  Bering  Sea,  and  this  point  is  one  from  which 
we  got  a  lot  of  interesting  matter.  We  have  taken  a  good  deal  of  evidence  abont 
the  presence  of  seals  at  Cape  Flattery,  and  have  been  told  that  they  were  more 

numerous  last  spring  than  they  have  ever  been  before I  find  a  peculiar  idea 

existing  among  those  who  claim  to  be  authorities  in  regard  to  seals  found  in  the 
waters  of  South  America,  especially  about  Tierra  del  Fuego  and  the  Straits  of 
Magellan.  The  notion  that  they  are  the  same  species  of  seal  as  those  found  in 
Behring  Sea  and  the  North  Pacific  is  quite  erroneous. 

That  is  a  different  matter. 

Mr.  Justice  Harlan.— That  is  the  language  of  Dr.  Dawson. 

Sir  Charles  Russell. — Yes. 

General  Foster. — All  of  these  are  quotations. 

Sir  Charles  Russell. — No. 

Mr.  Justice  Harlan. — That  which  you  read  before  is  not  a  quotation. 

General  Foster. — It  is  from  the  London  Weekly  Times. 

Mr.  Justice  Harlan. — No,  the  end  of  the  quotation  from  the  news- 
paper stops  before  that. 

Sir  Charles  Russell. — Now  I  come  to  a  paragraph  I  wish  to  read. 
I  need  hardly  perhaps  have  troubled  the  Tribunal  with  the  other: 

These  facts  about  the  habits  of  the  fur-seals  of  Cape  Flattery,  which  I  have 
known  for  more  than  thirty  years,  have  this  year  been  proved  to  be  correct  by  the 
Royal  scientists,  and  will  seem  to  show  there  are  always  two  sides  to  every  question. 
While  I  join  with  all  the  sealers  with  whom  I  have  conversed  that  there  should  be 
a  close  season  on  the  Pribilof  Islands,  when  no  seals  should  be  killed  on  those  islands 
or  in  Behring  Sea,  I  equally  join  with  some  of  the  more  intelligent  and  observing 
of  these  sealers,  that  the  hunting  of  seals  along  the  coast  of  Washington,  British 
Columbia  and  Sou th -en b tern  Alaska  does  not  in  any  way  affect  the  seal  catch  on  the 
Pribilof  Islands,  as  there  is  every  reason  to  assume  that  these  coast  seals  never  enter 
Behring  Sea. 

Thereupon  he  proceeds  to  give  his  views  upon  pelagic  sealing,  which 
is  not  the  point  I  am  now  upon. 

Then  in  the  last  paragraph  but  one,  on  page  177  he  refers  to  what  is 
certainly  a  remarkable  fact  if  it  is  correct — I  believe  it  is  correct — that 
after  the  seals  are  skinned  their  dead  bodies  are  left  on  the  island,  and 
are  not  turned  to  account  for  the  purpose  of  extraction  of  oil. 

Mr.  Tupper  is  anxious  that  Mr.  Swan's  position  should  be  vindicated, 
and  he  refers  me  to  a  communication  which  is  in  volume  III  of  the 
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Appendix  to  the  British  Case;  p.  191, 1  do  not  think  I  need  trouble  the 

Tribunal  to  refer  to  it.    He  is  described  as  Assistant  Collector,  Port 

Townsend,  Washington  Territory.     1  am  surprised  that  my 

983  friends  should  attempt  to  disclaim  him.  It  is  a  communication 
that  is  published  in  the  records  of  the  50th  Congress  miscel- 
laneous documents  no  78  presented  by  Mr.  Dolph  on  the  15th  March 
1887,  and  ordered  to  lay  on  the  table  and  be  printed  by  the  United 
States;  and  this  shows  that  he  was  previously  employed  to  report, 
because  in  page  192  he  says. 

In  1883  I  was  instructed  by  Professor  Baird  to  investigate  the  habits  of  the  fur-seals 
and  to  make  a  report  thereon,  which  report  may  be  found  in  the  Bulletin  of  the 
United  States  Fish  Commission,  volume  III,  1883,  page  201. 

So  that  he  had  some  official  position,  and  why  my  learned  friends 
should  think  it  right  to  disclaim  him  I  do  not  know. 

Now  upon  this  question  of  property,  I  need  not  point  out  that  if  there 
be  this  intermingling,  that  if  there  be  this  interbreeding  to  however 
limited  a  degree,  it  makes  the  question  of  property  in  the  individual 
seals  a  hopeless  one,  because  the  United  States  say,  "These  seals  are 
the  result  of  breeding  upon  the  Pribilof  Islands";  equally  Russia  might 
say,  u  They  are  the  result  of  breeding  upon  the  Commander  Islands"; 
and  when  you  get  to  a  community  and  commingling  and  confusion  of 
the  two  herds,  and  an  intermingling  or  interbreeding  of  these  two  herds 
or  families,  whatever  they  are  called, — to  say  there  can  be  fixed,  in  point 
of  law,  a  property  in  any  one  of  that  mixed  and  confused  family  is  a 
proposition  that  is  quite  untenable. 

Now,  still  in  that  same  connection,  a  very  curious  fact  comes  out  in 
the  evidence  of  the  British  Commissioners,  and  I  speak  subject  to  con- 
tradiction and  correction  if  I  am  wrong.  1  do  not  think  it  is  in  any  way 
met  or  contradicted  by  the  United  States  Commissioners.  It  is  this — 
that  the  skins  of  the  seals  that  come  to  land  become  almost  immediately, 
or  soon  after  they  come  to  the  land,  in  the  condition  known  as  u  stagey"; 
that  is  to  say,  a  condition  in  which  their  pelage  is  not  in  the  best  condi- 
tion for  the  purpose  of  commerce,  but  that  among  the  seals  that  are 
killed  at  sea  by  the  pelagic  sealers  the  number  of  stagey  skins  is  exceed- 
ingly limited.  This  fact  would  seem  to  suggest  that  a  change  takes 
place  periodically,  probably  annually,  in  the  skins  of  each  of  these  aui- 
maJs;  yet  when  they  remain  almost  continually  in  the  water  the  change 
is  more  gradual  and  scarcely  noticeable,  whereas  when  they  come  to 
land  and  remain  on  the  land,  and  are  exposed  to  the  effect  of  the  atmos- 
phere and  sun  for  a  considerable  time,  the  stagey  condition  becomes 
more  marked. 

I  will  not  stop  to  read  them,  but  I  would  respectfully  ask  the  Tribunal 
to  note  that  in  paragraphs  134, 281, 631  and  632  of  the  British  Commis- 
sioners' Beport  the  facts  that  I  have  adverted  to  are  mentioned;  and 
in  Mr.  Macoun's  Beport,  to  be  found  in  the  first  volume  of  the  British 
Counter  Case,  Appendix,  at  pages  145  and  139,  the  same  result  seems 
to  have  been  noticed  by  him. 

Now  one  other  point.    I  have  stated  that  as  regards  certain  of  the 

seals  they  do  not  return  to  the  islands  at  all,  until  they  come  there  for 

certain  definite  purposes  in  connection  with  the  perpetuation  of 

984  their  species :  in  other  words,  that  there  is  no  need  for  the  young 
male  seals  to  come  there  till  they  are  a  certain  age;  that  some  do 

come  but  a  great  many  do  not;  that  in  the  case  of  the  female  seal  there 
is  no  need  for  her  to  come  there  until  she  comes  under  the  influence  of 
the  sexual  instinct.    Now  I  want  to  show  that  that  is  a  fact* 
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Senator  Morgan. — Before  you  approach  th^t  point,  Sir  Charles,  I 
should  like  to  make  a  suggestion.  Counsel  on  both  sides  in  this  case 
seem  to  ine  to  have  neglected  a  very  considerable  and  definite  part  of 
the  evidence  upon  the  subject  of  a  necessity  that  nature  has  imposed 
on  all  seals,  to  land  during  some  portion  of  the  season  for  the  purpose 
of  undergoing  this  very  process  of  shedding  their  hair.  The  evidence 
to  my  mind  is  convincing  that  that  is  just  as  much  a  necessity  of  the 
nature  of  the  seal  as  the  other  instincts  to  which  you  refer;  and  that 
therefore  it  is  that  every  seal  is  bound  by  a  compulsion  of  nature  to 
visit  the  shores  during  this  stagey  season,  as  they  call  it,  wheu  the  coat 
is  being  shed.  That  impression  having  been  made  on  my  mind,  I  call 
attention  to  it  merely  for  the  purpose  of  inviting  discussion. 

Sir  Charles  Eussell. — With  great  deference,  I  am  not  surprised 
that  my  learned  friends  on  the  other  side  have  not  dwelt  upon  that.  I 
think  that  view  is  not  well  founded.  It  does  not  appear  to  be  so,  and 
the  evidence  to  which  I  have  directed  attention  points  in  a  different 
direction— that,  though  this  stagey  operation  may  be  gone  through  in 
the  cas.e  of  each  seal  every  year,  yet  it  is  not  necessary  for  the  seal  to 
come  to  laud.  The  probability  is  that  the  operation  is  more  gradual  in 
the  case  of  those  when  they  do  not  land  than  when  they  do — in  other 
words,  the  evidence  rather  points  to  the  fact  that  they  have  been  on 
land  than  to  the  fact  that  they  are  going  ou  land. 

Senator  Morgan. — In  order  to  get  through  with  it — at  all  events  it 
has  made  that  impression  on  my  mind,  and  especially  that  Report  of 
Mr.  Elliott  to  which  you  refer. 

Sir  Charles  Russell. — We  will  look  at  it  again  in  view  of  the 
intimation  that  you  have  been  good  enough,  Sir,  to  make. 

In  reference  to  this  difficulty,  which  points  to  the  impossibility,  or 
impracticability,  or  both,  of  identification,  all  they  say  about  it  is  on 
page  49  of  their  written  Argument: 

The  difficulty  of  identification  may  be  suggested,  but  it  does  not  exist.  There  is 
no  commingling  with  the  Russian  herd.  Every  fur-seal  on  the  North- West  coast 
belongs  indisputably  to  the  Alaakan  herd. 

That  is  statement,  but  it  is  not  proof.    On  page  232  they  say: 

The  marked  differences  between  the  Alaskan  and  the  Russian  seals  are  such  as  to 
be  readily  and  plainly  discernible  to  persons  familiar  with  the  two  herds  and  their 
characteristics.  This,  once  established,  would  naturally  prove  that  there  is  no  oom- 
mingling  of  the  respective  herds. 

We  have  shown  by  the  evidence  which  I  have  read  (which  I  can  see 
no  reason  to  doubt,  though  it  is  for  the  Tribunal  to  judge)  that  there  is 

commingling. 
985  I  am  now  going  to  another  point;  namely  the  absence  of  these 

seals  for  a  long  period  of  their  lives  from  the  Islands.  I  refer  to 
the  evidence  of  Mr.  Bryant  in  volume  1  of  the  Appendix  to  the  British 
Counter  rase,  page  125.  Mr.  Bryant  is  a  gentleman  who  has  been 
employed  by  the  United  States  before  to  report  on  this  question;  and, 
on  page  125,  we  have  put  side  by  side  a  comparison  of  the  statements 
made  by  this  gentleman  in  his  monograph  of  1880,  written  at  the  instance 
of  the  United  States  Government,  and  the  reports  and  evidence  which 
he  gave  from  1869  to  1876. 

Mr.  Justice  Harlan. — Which  side  of  that  page  do  you  refer  to? 

Sir  Charles  Eussell. — For  this  purpose,  to  both.  He  differs,  you 
will  see,  as  to  the  duration  of  the  absence;  but  in  each  case  he  admits 
that  it  is  for  a  long  time. 

In  1876  he  said : 

About  the  20th  of  July  the  great  body  of  the  previous  year's  pups  arrive  and 
occupy  the  slopes  with  the  younger  class  of  males,  and  they  continue  to  be  mixed 
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together  during  the  remainder  of  the  season.  The  2-year-old  females{  which  pair 
with  the  young  males  in  the  water  near  the  island,  also  now  associate  with  the  other 
females. 

At  this  stage  they  (the  female  pups)  leave  the  island  for  the  winter,  and  very  few 
appear  to  return  to  the  ishind  until  they  are  3  years  old,  at  which  age  they  seek  the 
males  for  sexual  intercourse. 

On  the  other  hand,  the  males  return  the  following  year  with  the  mature  females. 

Mr.  Justice  Harlan. — Does  tbat  mean  the  young  males  f 
Sir  Charles  Russell. — I  think  it  does. 

But  the  young  females,  ns  already  stated,  are  not  seen  in  numbers  until  they  are  3 
years  old,  'when  they  arrive  in  the  height  of  the  breeding  season. 

Then: 

The  masters  and  officers  of  these  schooners  (of  the  Alaska  Commercial  Company) 
who  are  familiar  with  the  seals,  say  they  see  small  groups  of  small  (apparently  1  and 
2  year  old)  seals  at  all  times  during  July  and  August. 

That  means  in  the  sea. 

These,  I  think,  may  be  young  females,  which,  as  already  stated,  do  not  visit  the 
island  till  they  are  3  years  old. 

Then  the  other  statement  that  he  made  in  his  later  Report  was : 

Returning  again,  this  time  as  2-year-old, 

This  is  the  deposition  which  he  makes  in  this  case;  therefore,  he  makes 
a  curious  contradiction  there  of  one  year, 

the  males  go  upon  the  haul i rig-grounds  with  the  bachelor  seals,  and  the  females  land 
on  the  breeding  rookeries.  It  is  probable  that  the  females  of  this  age  are  fertilized 
by  the  bulls,  and  leave  the  islands  in  the  fall  pregnant. 

On  returning  the  third  year  the  young  male  goes  again  upon  the  hauling-grounds, 
and  the  female  to  the  rookeries,  where  she  brings  forth  one  pup. 

Now,  there  is  certainly  a  very  remarkable  difference  in  the  two  state- 
raents;  the  first  statement  is  the  earlier;  the  one  on  the  left-hand  side 
is  that  the  female,  after  leaving  as  a  pup  a  few  months  old,  does  not 
986      come  there  except  acting  under  the  impulse  of  the  sexual  instinct, 
and  then  she  returns  at  three  years  of  age;  and,  again  returns 
the  next  year,  as  a  4-year  old,  to  deliver  her  pup. 
Mr.  Justice  Harlan. — The  phrase  "2-year  olds"  refers  to  males. 
Sir  Eichabd  Webster. — I  think  to  both. 
Sir  Charles  Kiissell. — Yes,  it  goes  on  to  say: 

It  is  probable  that  the  females  of  this  age,  and  so  on. 

Mr.  Justice  Harlan. — The  first  sentence  refers  to  males. 
Sir  Charles  Russell. — Yes;  but  to  females  in  the  next  instance. 
He  says : 

Returning  again,  this  time  as  2-year-olds,  the  males  go  upon  the  hauling- ground 

That  is,  of  course,  2-year  olds : 

And  the  females,  that  is  the  females  of  the  same  age,  land  on  the  breeding  rookeries. 
It  is  probable  that  the  females  of  this  age  are  fertilised  by  the  bulls. 

And  so  on. 

Now  finally  in  this  connection,  and  still  bearing  on  the  question  of 
property  and  the  possibility  of  identification,  you  will  recollect  that  my 
learned  friends  have  again  and  again  said  that  not  merely  do  they  return 
to  the  island  upon  which  they  were  born  and  attach  themselves  to  the 
land  of  their  birth,  but  that  they  return  to  the  same  spot.  We  have 
luckily  the  means  of  testing  this  by  experiments  which  their  own  wit- 
nesses depose  to.  This  same  Mr.  Bryant  went  through  the  experiment 
of  marking  a  certain  number;  the  account  of  the  experiments  will  be 
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found  in  the  large  volume  of  the  British  Appendix  page  451.  He  states 
that  he  was  an  agent  employed  by  the  United  States  and  had  previously 
reported. 

I  find  he  states  in  his  deposition,  made  for  the  purpose  of  the  Case 
of  the  United  States,  that  his  experience  in  the  Pribilof  Islands  extended 
from  1869  to  1877,  so  that  he  had  considerable  experience. 

If  you  want  to  know  more  about  his  experience,  I  shall  be  able  to  give 
it  to  you  but  I  do  not  think  it  is  importaut  enough.  I  was  referring  to 
page  451  of  this  last  volume.  I  think  it  is  the  same  experiment  that 
was  referred  to  by  Mr.  Elliott,  and  the  paragraph  to  which  I  refer  is 
about  the  middle  of  the  page.  He  makes  a  citation  from  Mr.  Elliott  in 
which  he  says: 

Mr.  Elliott  in  fact  himself  writes  on  the  same  page  (referring  to  the  presence  of  a 
large  sealing  fleet  in  Behriug  Sea),  that  it  could  not  fail  in  a  few  short  years  in  so 
harassing  and  irritating  the  breeding  seals  as  to  cause  their  withdrawal  from  the 
Alaska  rookeries  and  probably  retreat  to  those  of  Russia,  a  source  of  undoubted 
Muscovite  delight  and  emolument,  and  of  corresponding  loss  and  shame  to  us. 

Mr.  Justice  Harlan. — That  is  not  Mr.  Bryant's  statement. 

Sir  Charles  Ktjssell.— No  I  think  I  said  he  began  by  citing  Mr. 
Elliott. 

Mr.  Justice  Harlan. — I  mean  to  say  that  that  document  is  not  pre- 
pared by  Mr.  Bryant.  It  is  prepared  by  Dr.  Dawson  as  a  memo* 
987  randum  on  Mr.  Blaine's  letter  to  Sir  Julian  Pauncefote  as  you 
will  see  at  page  436.  All  I  meant  to  say  was  that  that  was  not 
the  statement  of  Mr.  Bryant. 

Sir  Charles  Bussell. — Quite  so.    I  think  you  are  right  so  far. 

I  thought  it  was  and  I  think  it  will  be  found  that  it  is  in  another 
form.    If  I  have  been  mistaken  in  that  I  shall  be  very  sorry. 

I  will  read  the  print,  however,  as  it  stands. 

His  remark  implies  that  the  seals  may  resort  to  either  the  Pribilof  or  the  Russian 
Islands,  according  to  circumstances;  and  who  is  to  judge,  iu  the  case  of  a  particular 
animal,  in  which  of  these  places  it  has  been  bornf  The  old  theory,  that  the  seals 
returned  each  year  to  the  same  spot,  has  been  amply  disproved.  Elliott  himself 
admits  this,  and  it  is  confirmed  by  Captain  Charles  Bryant,  who  resided  eight  years 
in  the  Pribilof  Islands  as  Government  Agent,  and  who,  having  marked  100  seals  in 
1870  on  St.  Paul  Island,  recognized  the  next  year  four  of  them  in  d liferent  rookeries 
on  that  island,  and  two  on  St.  George  Island. 

Those  two  islands  being  some  30  miles  apart.  But  I  should  like,  as 
Mr.  Justice  Harlan  has  referred  to  it,  to  see  exactly  what  Mr.  Bryant 
says. 

Mr.  Justice  Harlan. — You  will  probably  find  it  in  Mr.  Allen's  book. 

Sir  Charles  Russell. — Perhaps  that  is  what  it  is.  1  know  I  have 
satisfied  myself  that  it  was  adopted  by  Mr.  Bryant;  but  I  think  your 
observation  is  quite  correct.  I  find  that  my  reason  for  so  stating  it  is 
that  on  page  129  of  our  Counter  Case,  after  giving  the  Elliott  experi- 
ments which  I  am  now  going  to  refer  to,  the  observation  is  then  made, 
the  same  or  a  very  similar  experiment  is  referred  to  by  Captain  Bryant, 
and  I  can  prove  that. 

Lord  Hannrn. — The  passage  seems  to  be  referred  to. 

Sir  Charles  Bussell. — Yes,  and  I  find  also  in  the  Congressional 
Report  on  the  Fur-seal  Fisheries  of  Alaska,  Dr.  H.  H.  Mclntyre,  who 
was  referred  to  by  my  friend  as  a  great  authority,  says  the  seals  are 
foujid  indiscriminately  on  the  two  islands;  that  is,  seals  born  on  St. 
George  are  found  on  St.  Paul,  and  vice  vetsa. 

Now  I  wish  to  read  this  experiment  of  Mr.  Elliott.  His  is  the  Census 
Report  for  1880,  which  has  been  frequently  referred  to,  published  in 
1881.    The  document  is  printed  at  the  Government  Printing  office  at 


224      ORAL  ARGUMENT  OF  SIR  CHARLES  RUS8ELL,  Q.  C.  M.  P. 

Washington,  Department  of  the  Interior,  10th  census  of  the  United 
States,  Walker,  superintendent,  and  so  on.  The  paragraph  to  which  1 
am  referriug  is  on  page  31. 

The  first  arrivals  are  not  always  the  oldest  bulls. 

I  will  read  this  shortly. 

Their  method  of  landing  is  to  come  collectively  to  those  breeding  grounds,  where 
they  passed  the  prior  season ;  but  I  am  not  able  to  say  authoritatively,  nor  do  I  believe 
it,  strongly  as  it  has  been  urged  by  many  careful  men . . .  that  these  animals  come 
back  to  and  take  up  the  same  position  on  their  breeding  grounds  that  they  individ- 
ually ocoupied  when  there  last  year.  From  my  knowledge  of  their  action  and 
habit  I  should  say  very  few,  if  any  of  them  make  such  a  selection  and  keep  these 
places  year  after  year. — 

988      and  so  on.    And  he  comes  to  the  conclusion  that  they  do  not 
come  to  the  same  spot. 
He  proceeds: 

It  is  entertaining  to  note  in  this  connection,  that  the  Russians  themselves,  with 
the  object  of  testing  this  mooted  query,  during  the  later  years  of  their  possession  of 
the  Islands,  drove  up  a  number  of  young  males  from  Lukannon,  cut  off  their  ears, 
and  turned  them  out  to  sea  again.  The  following  season,  when  the  droves  came  in 
from  the  hauling  grounds  to  the  slaughtering  fields,  quite  a  number  of  those 
oropped  seals  were  in  the  drives,  but  instead  of  beiii£  found  all  at  one  place,  the 
place  from  whence  they  were  driven  the  year  before,  they  were  scattered  examples 
of  croppies  from  every  point  on  the  island.  The  same  experiment  was  again  made 
by  our  people  in  1870  (the  natives  having  told  them  of  this  prior  undertaking)  and 
they  went  also  to  Lukannon,  drove  up  100  young  males,  cut  oft*  their  left  ears,  and 
set  them  free  in  turn.  Of  this  number  during  the  summer  of  1872  when  I  was  there, 
the  natives  found  in  their  driving  of  75,000  seals  from  the  different  hauling  grounds 
of  St.  Paul  up  to  the  village  killing  grounds,  two  on  Novatoslmah  rookery,  10  miles 
north  of  Lukannon,  and  two  or  three  from  English  bay  and  Tolstoi  rookeries,  6 
miles  west  by  water;  one  or  two  were  taken  on  St.  George  Inland,  36  miles  to  the 
south-east,  and  not  one  from  Lukannon  was  found  among  those  that  were  driven 
from  there;  probably,  had  all  the  young  males  on  the  two  islands  this  season  been 
examined,  the  rest  of  the  croppies  that  had  returned  from  the  perils  of  the  deep, 
whence  they  sojourned  during  the  winter,  would  have  been  distributed  quite  equally 
about  the  Pribilof  hauling  grounds.  Although  the  natives  say  that  they  think  the 
cutting  off  of  the  animal's  ear  gives  the  water  such  access  to  its  head  as  to  cause  its 
death,  yet  I  noticed  that  those  examples  which  we  had  recognized  by  this  auricular 
mutilation  were  normally  fat  and  well  developed.  Their  theory  does  not  appeal  to 
my  belief,  and  it  certainly  requires  confirmation. 

Therefore,  that  experiment  shews  that  this  suggestion  of  attachment 
to  a  particular  spot  or  even  to  a  particular  rookery,  is  not  well-founded; 
that  it  does  not  exist  even  with  regard  to  a  particular  Island,  but  that 
of  those  that  were  so  marked  on  one  Island  some  were  found  on  another 
Island  36  miles  away,  and  some  were  not  found  at  all.  What  became 
of  the  restf  Who  can  tellf  Their  natural  enemies,  no  doubt,  could 
account  for  some  of  them;  some  may  have  intermingled  with  the 
Russian  herd,  and  others  gone  elsewhere.  Who  can  tellf  No  one. 
And  all  this  difficulty  and  uncertainty  of  identification,  the  Tribunal 
cannot  fail  to  see,  has  a  most  important  bearing  on  the  question  of  the 
claim  to  legal  property  in  the  individual  seals.  Let  me  illustrate  what 
I  mean;  supposing,  instead  of  both  these  Islands  being  in  the  posses- 
sion of  the  United  States,  that  the  dividing  line  of  territory,  had  been 
drawn  between  these  Islands,  and  one  was  left  in  the  possession  of 
Russia  and  the  other  of  the  United  States :  would  such  a  claim  to 
property  be  possible  then!  Or,  again,  to  take  another  case  which 
throws  a  stronger  light  on  this  question  of  property.  Supposing  that 
instead  of  the  United  States  being  not  merely  the  sovereign  owners  of 
the  laud,  but  also  the  owners  of  the  dominium  utile, — suppose,  as  is 
the  case  with  the  Scilly  Islands  on  the  south-west  coast  of  England, 
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and  as  is  the  case  with  many  Islands  in  the  Golf  of  St.  Lawrance,  And 

as  is  probably  the  case  with  many  Islands  off  the  coast  of  America, 

that  the  dominium  utile  was  not  in  the  Government  but  only  the 

989  "eminent  domain w,— that  the  dominium  utile  was  in  the  man 
who  lived  on  the  Island, — let  us  see  what  would  be  the  result  of 

this.  The  argument  for  the  United  States  must  go  the  length  of  say- 
ing that  the  owner  of  those  Islands  could  assert,  against  all  the  world, 
property  in  the  individual  seals  frequenting  those  Islands  and  might 
assert  the  rignt  to  maintain  that  claim  of  property  wherever  those 
seals  were  to  be  found. 

Again  let  me  put  a  case  which  further  illustrates  what  I  conceive  to 
be  the  untenable  character  of  the  position.  Assume  that  the  Islands 
are  separately  owned  by  two  different  owners ;  or  separately  leased,  one 
to  one  lessee  and  one  to  another  lessee;  would  it  be  possible  to  assert, 
even  inter  se,  the  right  of  property  in  individual  seals  found  in  Behring 
Sea,  or  anywhere  out  of  Behring  Sea,  as  belonging  to  one  or  other  of 
the  lessees  of  those  Islands?  If  it  be  difficult,  inter  se,  to  regulate  the 
rights  and  claims  of  property,  it  is  still  more  difficult  as  regards  third 
persons. 

Now,  all  these  considerations,  each  of  them  strong  in  itself,  collect- 
ively, I  submit,  are  very  difficult  to  meet,  and  do  something  more  than 
suggest  the  impossibility,  as  I  submit,  of  affirming  property  in  the  seals 
on  this  initial  difficulty  of  identification. 

But  those  are  not  the  only  difficulties.  Is  there  any  one  of  the  Tribu- 
nal who  has  any  doubt  that,  taking  the  facts  which  are  not  in  dispute 
as  regards  this  animal,  this  amphibious  animal,  I  have  described  an  ani- 
mal which  the  law  has  classed,  has  designated,  an  animal  feras  natural. 
Is  there  any  one  who  doubts  it?  There  are  undoubtedly  three  classes 
in  this  connection:  The  class  of  wild  animals,  the  class  of  Theanegcdtame. 
domestic  animals,  the  class  of  animals  which,  while  belong-  new* of  theeeai con- 
ing to  the  class  of  wild  animals,  have  been  taken  out  of sidcred- 
that  class  by  reclamation,  so  that  they  have  ceased  to  be  wild:  have 
become  reclaimed,  domesticated,  and  therefore  are  removed  in  law  out 
of  the  category  of  wild  animals.  Now  is  it  to  be  gravely  said  that  seals 
are  in  the  category  of  tame  animals!  What  is  the  index  to  their  being 
tame!  How  have  the  United  States  even  professed  to  tame  them? 
Have  they  alleged,  can  they  truly  allege,  anything  more  than  that  which 
I  have  conceded  to  them  from  the  beginning,  that  by  reason  of  the  inca- 
pacity and  mildness  of  this  animal  to  defend  himself  on  land,  he  presents 
an  easier  task  to  the  man  who  goes  to  knock  him  on  the  head  with  a 
club;  and  thereby  gives  to  the  United  States  or  their  lessees  greater 
facilities  for  killing  them!  but  except  knocking  them  on  the  head,  and 
preventing  anybody  else  knocking  them  on  the  head,  what  do  these  gen- 
tlemen, or  the  representatives  of  this  Government,  do  to  take  even  the 
simplest  step  towards  acquiring  property  in  the  animal  on  the  ground 
of  reclamation,  or  per  industriam. 

One  further  remark  before  I  come,  as  I  suppose  I  must  come,  to  the 

propositions,  the  vague  and  general  propositions,  my  friends   have 

advanced.    It  has  been  a  matter  of  surprise  to  me  that  my  learned 

friends  have  not  addressed  themselves  to  the  consideration  of  the  very 

first  step  which  is  to  be  taken  before  there  can  be  an  assertion  of 

990  property  in  any  wild  animal :  that  step  is  possession.    You  must 
first  take  the  animal.    They  have  on  the  islands  tens  of  thousands, 

according  to  Mr.  Elliott,  millions,  of  seals.  They  drive  large  numbers  of 
them  under  circumstauces  of  great  cruelty,  if  Mr.  Elliott's  account  be 
true,  for  the  purpose  of  selecting,  knocking  on  the  head,  taking  pos- 

b  s,  pt  xra 15 
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session  of,  a  certain  number.  In  that  certain  number  their  property 
becomes  absolute.  They  have  killed  them  and  taken  possession  of  them 
just  in  the  same  way  as  the  man  who  shoots  a  rabbit  and  puts  it  in  his 
pocket  or  in  his  hunting  bag  has  taken  possession  of  that  rabbit;  the 
property  is  his,  unless,  according  to  English  and  according  to  American 
law,  he  lias  shot  it  upon  land  in  the  character  of  a  trespasser,  in  which 
case  he  does  ljot  get  the  property  even  then — wherein  the  English  munic- 
ipal law  and  the  American  municipal  law,  as  one  of  your  body  will  tell 
you,  differs  from  the  civil  law.  According  to  the  Eomau  law — which  is 
a  little  stronger  illustration  of  the  wild  animal  being  no  one's  property 
until  possession  is  taken  of  it — according  to  the  civil  law,  if  I  shoot  a 
rabbit  upon  another  man's  land,  although  I  am  committing  a  trespass 
on  the  land  in  the  act  of  shooting,  yet  the  property  in  that  rabbit  will 
be  in  me  whereas  according  to  English  law  the  property  would  not  be 
in  the  trespasser,  but  would  be  in  the  owner  of  the  land.  The  French 
law  is  the  same,  as  I  shall  hereafter  have  the  opportunity  of  showing  to 
the  Tribunal. 

I  wish  now  to  come — because  I  am  not  relieved  from  any  part  of  this 
task — to  a  little  closer  examination  of  the  position.  If  I  am  right  in 
saying  that  this  animal  originally  is  properly  described  as  an  animal 
ferce  naturce,  it  lies  upon  my  learned  friends  to  bring  him  out  of  that 
category,  to  show  that  he  belongs  to  a  different  category  as  a  reclaimed 
animal.  I  have  ventured  to  suggest  there  is  not  a  scintilla  of  evidence 
to  justify  the  claim  of  reclamation.  The  onus  is  upon  my  learned  friends 
by  some  authority,  upon  some  principle  of  law,  to  show  that  in  such  cir- 
cumstances they  have  a  claim  to  property  in  that  animal  on  the  high  sea, 
or  wherever  it  is  outside  their  domain.  I  have  pointed  out  they  have 
not  the  property  even  when  it  is  on  the  Island.  They  have  the  right 
to  kill  it.  They  have  the  right  to  prevent  anybody  else  killing  it;  but 
that  is  not  property.    It  is  a  mere  right  to  kill;  nothing  more. 

My  learned  friend  is  met  with  this  difficulty:  He  asks  himself  the 
question.  By  what  law,  in  view  of  what  law,  am  I  to  consider  this  ques- 
tion? and  knowing,  as  he  does,  that  the  municipal  law  of  Great  Britain 
is  the  same  as  the  municipal  law  of  the  United  States,  my  learned  friend 
says  that  this  is  not  a  matter  to  be  determined  by  municipal  law,  but  a 
matter  to  be  determined  by  international  law.  I  dispute  that  proposi- 
tion.   What  has  international  law  to  do  with  itf 

Am  I  not  well  founded  in  saying  that  by  the  municipal  law  of  every 
country  in  the  world,  the  right  to  property  in  things  must  be  made  out 
according  to  the  municipal  law  of  the  place  where  the  property  is  situ- 
ated, subject  always  to  certain  rules  as  to  devolution,  etc.,  with  which 
we  are  not  now  concerned,  founded  upon  the  principle  that  mobilia 
991  sequuntur  personam.  They  must  have  their  right  of  title  by 
municipal  law.  Does  the  United  States  municipal  law  give  them 
property!  No.  The  legislation  even  of  the  United  States  has  not 
affected  to  give  property.  The  United  States  legislation  has  proceeded 
upon  the  principle  which  I  have  so  often  adverted  to,  of  the  assertion 
of  territorial  dominion  over  a  given  area,  and  the  application  of  what  I 
may  call  game  laws  to  that  area;  but  it  has  not  in  its  Statutes  nor  by 
any  executive  act,  nor  by  lease,  nor  in  any  other  mode,  affected  to  claim 
for  itself  the  property  as  such,  nor  to  give  to  the  lessees  the  property  as 
such.  They  give  to  the  lessees  no  more  thau  they  had  themselves:  a 
right,  namely,  a  license  to  kill  within  certain  limits  as  to  number. 

Senator  Morgan. — I  was  about  to  inquire  whether  all  game  laws 
were  not  predicated  upon  the  ultimate  ownership  of  theprox>ertyin  the 
sovereign! 


ORAL    ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.      227 

Sir  Charles  Russell. — No,  Sir ;  they  are  not.  There  are  certain 
classes  of  animals,  which  unquestionably  in  ancient  days — the  subject 
is  almost  without  interest  in  these  times — the  taking  or  killing  of  which 
were  within  the  exclusive  grant  and  right  and  franchise  of  the  Sover- 
eign— the  sturgeon  was  a  royal  fish,  the  swan  was  a  royal  bird.  These 
were  the  only  exceptions  that  I  can  tor  the  moment  call  to  mind.  There 
were  certain  other  franchises  which  were  supposed  to  be  only  within 
the  power  of  the  Sovereign  to  create,  as  for  instance,  a  free  warren,  or 
a  deer  park;  but  these  are,  again,  instances  which  have  passed  from 
the  domain  of  practical  importance. 

But  the  game  laws  of  different  countries  have  nothing  to  do  with  the 
question  of  property  in  the  wild  animals.  Their  sole  operation  is  that 
the  hand  of  the  slayer  shall  be  stayed  for  a  certain  period  of  the  year; 
that  within  the  defined  period  called  the  a close  time",  he  shall  not  be 
at  liberty  to  exercise  that  right  of  killing  which  the  law  itself  recog- 
nizes; but  it  does  not  touch,  it  does  not  affect  in  any  way  the  question 
of  property.  The  question  of  property,  according  to  the  law  of  every 
civilized  country  that  I  know  of,  depends  upon  the  considerations  of 
possession  and  dominion,  upon  the  nature  and  habits  of  the  animal,  and 
upon  the  physical  relations  of  man  towards  that  animal. 

Senator  Morgan. — I  do  not  question  that  position  as  between  indi- 
viduals, but  between  the  Crown  and  individuals  I  think  it  is  otherwise. 

Sir  Charles  Eussell. — Well,  Sir,  I  am  not  aware  of  any  authority 
which  gives  to  the  Sovereign  any  more  exclusive  right  to  kill  wild  birds 
than  anybody  else,  or  to  interfere  with  anybody  else  killing  them. 
Indeed  I  may  remind  Senator  Morgan  that  the  term  that  is  used  to 
describe  wild  animals  with  reference  to  the  rights  of  others  is  borrowed 
from  the  civil  law.  They  are  described  as  res  nullitis,  and  therefore  a 
thing  which  any  one  may  capture,  a  thing  which  the  man  who  first  pos- 
sesses and  captures  may  acquire  the  property  in.    The  authorities  which 

I  shall  presently  refer  to  I  think  will  make  that  clear. 
992  There  is  one  other  preliminary  word  I  should  like  to  say;  and 
it  may  have  some  bearing  upon  what  Senator  Morgan  has  been 
good  enough  to  ask.  I  think  that  perhaps  what  the  learned  Senator 
may  have  in  his  mind  is  a  historical  recollection  of  a  state  of  things 
which  has  long  passed  away,  which  relates  back  to  the  time  when  the 
feudal  system  existed  and  when — and  the  learned  President  will  recog- 
nize the  illustration  I  am  giving  in  reference  to  the  state  of  things  in 
France  before  the  Revolution — when  no  one  below  a  certain  degree  or 
status  had  a  right  to  indulge  in  these  sports,  which  were  reserved  to 
what  was  then  supposed  to  be  the  better  part  of  mankind;  and  when 
these  privileges  of  hunting,  shooting,  etc.,  had  to  be  acquired  by  author- 
ity from  the  sovereign — a  state  of  things  which  has  long  passed  away, 
both  in  this  and  most  countries,  and  in  England:  but  it  has  nothing 
whatever  to  do  with,  does  not  touch  in  the  faintest  degree,  the  question 
of  property. 

I  must  notice,  before  I  proceed,  a  suggestion,  I  did  not  really  conceive 
it  to  be  much  more  than  a  suggestion,  that  this  question  of  property 
was  to  be  judged  differently  from  the  mode  in  which  it  would  be  judged 
if  it  were  a  claim  by  a  private  owner  of  the  Pribilof  Islands  to  the  prop- 
erty in  himself;  in  other  words  that  the  question  of  property  assumes  a 
different  character — I  do  not  know  that  I  am  well  founded  in  saying  that 
this  distinction  was  made — but  that  the  question  of  property  assumes  a 
different  character,  is  a  different  thing,  is  to  be  tested  by  different  prin- 
ciples, when  the  claim  to  the  property  is  put  forward  in  the  name  of  the 
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United  States.  If  that  is  so — I  do  not  know  really  whether  it  is  meant 
to  be  so  or  not — I  say  there  is  no  such  distinction  to  be  made.  For  what 
would  be  the  result!  You  would  be  called  upon  to  say  that  if  the  Pri- 
bilof  Islands  were  owned  by  a  private  owner,  and  that  he  was  the  per- 
son who  was  here  formulating  the  complaint  of  interference  with  his 
rights  of  private  property,  his  cause  being  taken  up  by  his  Government 
and  presented  to  this  Tribunal,  you  would  be  obliged  to  affirm — if  I  am 
right  in  my  argument  so  far — that  he  had  no  property;  but  that  if  the 
United  States  is  the  owner  of  the  Islands,  and  merely  leases  them  to  the 
lessees,  a  different  set  of  considerations  apply,  and  that  that  collective 
idea,  that  legal  entity,  the  Government  of  the  United  States,  may  have 
property  although  the  private  individual  could  not.  I  say  there  is  no 
warrant  in  law  for  the  attempt  to  draw  the  distinction.  Governments 
may  own  property  just  as  individuals  do;  but  their  right  to  that  prop- 
erty depends  upon  the  same  principles  and  the  same  considerations  of 
possession  and  dominion  which  are  vital  to  the  question  of  property  in 
an  individual.  If  there  be  any  doubt  in  the  minds  of  the  Tribunal  upon 
that  point,  I  will  endeavour  to  elaborate  it  a  little  later  in  my  argument. 

That  being  the  position  of  things,  and  my  learned  friend  having  cited 
authorities  in  his  written  Argument  which  disprove  his  case,  as  I  hope 
to  satisfy  the  Tribunal,  and  having  been  obliged  to  admit  that  he  cannot 
found  any  title  based  upon  the  municipal  law  of  his  own  country,  or  the 
municipal  law  of  England,  or  the  municipal  law  of  any  civilized 
993  country  in  the  world,  what  does  my  learned  friend  do  !  He  has — 
I  say  it  with  all  deference  to  him,  because  he  has  made  the  best 
of  a  difficult  position — he  has  in  the  absence  of  definite  authority  been 
obliged  to  indulge  in  treacherous  generalities;  he  has  been  obliged  to 
accept  the  theories  of  metaphysical  writers  as  to  what  they  think  the 
law  ought  to  be  instead  of  what  the  law  is.  He  has  floated  about 
amongst  the  clouds,  and  he  has  made  very  eloquent  appeals,  very  elo- 
quent appeals  indeed,  to  the  eternal  and  immutable  principles  of  justice 
and  humanity.  I  am  reminded  of  an  aphorism,  attributed  to  the  late 
Lord  Brougham,  who  is  reported  to  have  said  on  one  occasion  when  he 
heard  an  advocate  make  an  eloquent  appeal  to  the  immutable  principles 
of  nature  and  of  justice,  that  he  felt  quite  certain  that  advocate  had 
very  little  law  on  his  side. 

A  similar  expression  of  opinion,  I  think  not  without  its  significance, 
was  also  attributed  to  another  distinguished  judge,  Lord  Ellenbrough. 
On  one  occasion,  an  advocate  almost  as  eloquent  as  my  learned  friends, 
Mr.  Carter  and  Mr.  Coudert,  was  making  the^e  appeals,  and  amongst 
other  authorities  he  referred  to  the  great  Book  of  Mature. 

44  What  are  your  authorities!"  said  Lord  Ellenbrough.  "My  Lord, 
the  Book  of  Nature  ".  "What  page,  and  what  edition  f  v  said  the  learned 
Judge. 

The  orator  was  obliged  to  descend  a  little  rapidly  to  the  dull  level  of 
prose. 

Now,  what  are  these  propositions  of  my  learned  friend ;  because  I 
suppose  I  must  examine  them.  We  have  had  a  disquisition  upon  the 
institution  of  property,  and  as  to  its  foundations.  We  have  been  told, 
and  I  was  rather  startled  at  the  suggestion,  that  property  existed  ante- 
rior to  human  society,  and  that  one  of  the  great  objects  of  the  inven- 
tion of  society  was  the  preservation  of  property.  That  will  be  found 
at  page  306  of  the  report.  Therein  my  learned  friend,  I  think,  put  the 
cart  before  the  horse.  "  Subjects  of  property  existed  anterior  to  soci- 
ety, but  there  was  no  property  in  the  legal  sense  of  that  term,  until 
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society."  Then  my  learned  friend  said,  on  page  393,  that  individual 
ownership  was.  an  invention  of  society,  from  which  it  would  appear  to 
follow  that  community  of  property  had  existed  previous  to  society;  and 
finally  he  said  that  "  property  sprang  from  the  necessity  of  peace  and 
of  order." 

I  quite  agree;  but  when  Adam  walked  out  of  the  Garden  of  Eden, 
there  was  no  need  of  a  policeman  to  keep  order,  and  property  grew 
because  the  needs  of  society  required  that  property  should  grow.  Prop- 
erty grew  because  of  that  desire,  inherent  in  the  human  breast,  for 
peace,  for  order,  for  convenience,  for  the  avoidance  of  disturbance;  and 
as  society  grew,  even  in  its  earliest  and  rudest  stage,  a  certain  moral 
opinion  grew  with  it,  which  gradually,  at  first  in  very  small  matters, 
afterwards  in  much  wider  matters,  grew  to  a  recognition  of  a  special  or 
exclusive  right  of  user  of  particular  things.  •  But  when  my  learned 
friend  in  this  connection  goes  on  further  to  appeal  to  the  law  of  nature, 
I  merely  have  to  ask  the  Tribunal,  what  has  the  law  of  nature  to  do 
with  itf  The  law  of  nature,  I  suppose,  means  the  natural  law,  or 
994  the  law  in  a  natural  state  of  society.  Well,  the  law,  so  far  as 
there  could  be  said  to  be  law  in  a  natural  state  of  society,  was 
that  a  man  got  what  he  conceived  to  be  necessary  for  his  wants,  and 
stuck-  to  it,  as  far  as  he  was  able  to  stick  to  it.  I  say  it  would  be  much 
truer  to  say  since  my  learned  friend  is  relying  upon  the  law  of  nature 
to  support  his  argument — it  would  be  much  truer  to  say  that  law  in  its 
development,  has  not  been  based  on  the  law  of  nature,  but  is  in 
restraint  of  the  law  of  nature,  which  had  for  its  sanction  force,  and 
force  only. 

But  these  propositions,  while  interesting  to  discuss,  seem  to  me  very 
wide  of  the  questions  which  we  are  here  engaged  upon;  and  I  shall  be 
very  glad,  if,  as  the  interval  of  adjournment  has  beeu  a  little  longer  than 
usual,  I  might  be  allowed  to  go  on  a  little  further  with  this  question  of 
property. 

The  President. — Certainly. 

Sir  Charles  Russell. — My  learned  friend,  in  his  argument,  stated 
two  propositions,  one  of  which  I  admit  to  be  substantially  right,  the 
other  of  which  I  submit  is  radically  wrong;  and  yet  my  learned  friend 
has  put  them  together,  and  has  said  that  they  were  in  Mr  Carter,e  t 
effect  the  same  proposition.  I  think  it  would  not  be  a  Proposi"oiiVa«^o 
waste  of  time  if  the  Tribunal  would  allow  me  to  read  j^S^v^nSSt 
these  two  propositions  without  comment.  In  the  first 
instance,  on  page  379  of  the  print  of  my  learned  friend's  argument, 
he  says: 

Now  from  all  those  authorities,  drawn  from  the  municipal  law  of  many  different 
nations,  confirmed  by  the  ancient  Roman  law,  these  propositions  are  exceedingly 
clear,  that — 

This  is  his  first  proposition: 

In  reference  to  wild  animals,  if  by  the  art  and  industry  of  man,  they  may  be  made 
to  return  to  a  particular  place  to  such  an  extent  that  the  possessor  of  that  place  has 
a  power  and  control  over  them  which  enables  him  to  deal  with  them  as  if  they  were 
domestic  animals,  they  are  in  law  likened  to  domestic  animals,  and  are  made  prop- 
erty just  as  much  as  if  they  were  domestic  animals. 

That  proposition  is,  I  admit,  substantially  correct.  Then  he  goes  on, 
a  little  farther  down : 

And  you  may  state  another  proposition  fully  substantiated  by  these  authorities. 
It  is  scarcely  another  proposition;  it  is  almost  the  same  thing,  but  the  language  is 
in  a  different  form. 
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Here  is  the  next  proposition  which  is  said  to  be  the  same  as  the  first. 
I  agree  substantially  with  the  first,  but  respectfully  differ  with  the 
second: 

That  whenever  man  is  capable  of  establishing  a  husbandry  in  respect  of  an  animal 
commonly  designated  as  wild,  such  a  husbandry  as  is  established  in  reference  to 
domestic  animals,  so  that  it  can  take  the  increase  of  the  animals,  and  devote  it  to 
the  public  benefit  by  furnishing  it  to  the  markets  of  the  world,  in  such  cases  the 
animal,  although  commonly  designated  as  wild,  is  the  subject  of  property,  and 
remains  the  property  of  that  person  as  long  as  the  animal  is  in  the  habit  of  volun- 
tarily subjecting  himself  to  the  custody  and  control  of  that  person. 

995  Tou  observe  the  propositions  are  essentially  different.  In  the 
first,  he  correctly  states  the  foundation  upon  which  the  claim  of 
reclamation,  or,  in  other  words,  the  claim  per  industriamy  is  based: 
namely,  that  by  the  art  and  industry  of  man,  the  wild  animals  are  made 
to  return  to  a  particular  place,  so  that  they  can  be  dealt  with,  etc. 

But  in  the  next  proposition  it  is  said  that  u  whenever  a  man  is  capa- 
ble of  establishing  a  husbandry  in  respect  of  an  animal  commonly  des- 
ignated as  wild,  so  that  he  can  take  the  increase",  etc.,  that  equally 
gives  him  the  property. 

Now,  let  me  test  these  two  propositions.  If  the  latter  proposition  is 
true,  it  is  true  also  that  the  owner  who  rears  pheasants  on  his  estate  is 
the  absolute  owner  of  them.  So  as  to  rabbits;  so  as  to  wild  deer, 
unenclosed;  so  as  to  gronse.  Now  let  me  call  attention  to  the  fact 
how  much  stronger  the  case  as  to  pheasants,  grouse,  rabbits,  deer, 
is.  In  the  case  of  the  pheasants  I  have  already  stated  what  is  done  in 
the  way  of  rearing  them.  I  have  already  stated  what  is  done  in  the 
way  of  feeding  them.  *  I  have  already  stated  what  is  done  in  the  way 
of  preserving  them  from  attacks  from  outside  by  means  of  game- 
keepers and  others.  If  this  proposition  is  true,  theu  the  owner  of  the 
pheasantry  who  kills  his  game,  as  he  may  do,  for  the  purpose  of  sup- 
plying the  market,  and  so  establishing  an  industry  or  a  husbandry,  and 
who  can  discriminate  the  sexes,  because  he  can  Shoot  only  his  cock 
pheasants, — he  too  has  a  property,  forsooth,  in  the  industry,  and  in  the 
cock  pheasants  and  in  the  hen  pheasants,  and  he  may  deuy  the  right 
which  the  law,  as  I  have  said,  of  every  municipal  country  now  gives  to 
everybody,  the  right  of  killing  these  animals  when  they  are  outside  the 
land  of  the  particular  owner  of  that  pheasantry. 

So  in  the  case  of  rabbits.  A  man  may  establish  an  industry  in  a 
rabbit  warren.  So  in  the  case  of  grouse.  A  man  may  only  kill  his 
cock  birds.  So  in  the  case  of  wild  deer,  in  an  unenclosed  park ;  he  may 
only  kill  his  bucks.  This  argument  would  land  my  learned  friend, 
therefore,  in  the  proposition  that  as  regards  all  these  animals,  which 
are  admittedly  of  the  class  of  animals  fercc  naturce,  which  are  admittedly 
not  domesticated,  but  which  are  "  cherished  "  in  a  higher  sense  than  the 
seals  are  cherished,  for  they  are  fed  and  induced  to  come  back  to  this 
place — all  these  animals  would  become  the  subjects  of  private  property. 

We  have  had  a  frequent  reference  to  the  general  principles  embodied 
in  the  phrase  "  Sic  utere  tuo  ut  alienum  non  IcedaA."  That  maxim  carries 
you  no  further.  You  have  to  define  what  is  yours  and  what  is  mine. 
You  have  to  define  what  is  injury  and  what  is  not  injury.  You  are  all 
in  the  vague;  you  are  all  in  the  general.  These  general  maxims  tell 
you  nothing.  By  merely  saying  "  Sic  utere  tuo  ut  alienum  non  Icedasf1 
you  do  not  carry  your  proposition  one  whit  farther,  nor  help  the  Judge 
who  is  to  decide  the  question. 

Then  we  come  to  another  proposition,  to  which  great  significance  was 
attached — a  proposition  which,  so  far  as  I  oould  see,  had  been  invented 
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by  my  learned  friend  as  a  kind  of  formula  for  the  purpose  of 

996  meeting  the  case  of  the  far-seals.    It  was  this :  That  only  the 
usufruct  of  property  is  recognized  by  law,  and  that  there  is  no 

right  exercisable  in  respect  of  wild  animals,  generally  speaking,  (because 
he  said  there  were  some  which  were  quite  inexhaustible,  and  therefore 
people  might  in  that  case  do  what  they  pleased),  unless  in  the  exercise 
of  your  right  you  take  only  the  superfluous  males,  and  in  that  way  do 
not  interfere  with  the  stock. 

Mr.  Garter. — I  made  no  such  argument. 

Sir  Charles  Russell. — Oh,  really,  Mr.  Carter,  did  you  not  main- 
tain that!    If  not,  I  of  course  withdraw  it. 

Lord  Hannen. — What  page  and  what  edition! 

Sir  Charles  Russell. — I  am  afraid  I  shall  have  to  give  you  a  good 
many  pages.  But  I  will  come  to  it  tomorrow  morning  and  justify 
myself  by  reference  to  the  actual  pages.  I  certainly  wish  to  make  this 
quite  clear  before  I  go  away  to-night.  Did  not  my  learned  friend  say 
that  he  was  affirming  only  a  right  of  usufruct  of  property,  and  that 
there  was  no  such  thing  as  absolute  property! 

Mr.  Carter. — I  said  by  the  law  of  nature  that  was  all  that  was  given 
to  man. 

Sir  Charles  Russell. — But  the  law  of  nature  is  the  same  thing 
as  international  law,  according  to  my  friends,  audit  is  international  law 
that  he  is  here  invoking. 

Mr.  Carter. — If  you  are  determined  not  to  understand  my  argument 
I  cannot  help  it. 

Sir  Charles  Russell. — I  assure  you  I  am  not  in  that  position  at 
all.    I  really  am  not;  but  to  avoid  any  discussion,  I  will  pass  that. 

Mr.  Carter. — I  will  not  interrupt  you  again. 

Sir  Charles  Russell. — Not  at  all;  it  is  not  the  least  interruption 
in  the  world.  I  will  pass  that  as  a  disputed  proposition,  and  I  will 
come  to  it  to-morrow  morning  and  read  the  pages. 

One  topic  I  can  deal  with,  I  think,  without  any  risk  of  being  inter- 
rupted.   My  learned  friends  have  expended  a  great  deal  of  their  elo- 
quence in  the  printed  argument,  and  in  the  oral  argument,  upon  the 
wasteful  character  of  pelagic  sealing.    They  have  denounced  it  as  a 
crime,  a  moral  wrong,  an  indefensible  wrong,  and  have 
used  various  other  strong  epithets.  And  now  I  want  to  ask,  jj$™mv£i* 
and  I  expect  that  an  attempt  will  be  made  to  answer  it  at  relevant  to  deci- 
some  later  stage.    What  is  the  relevance  of  that  argu-  JioS  of  property." 
ment  to  the  case  of  the  United  States!    Is  it  because  the 
mode  pursued  by  the  Canadian  sealers  in  killing  seals  is  wasteful  that 
they  have  no  right:  but  that  the  United  States  have  a  right,  an  exclu- 
sive right,  because  their  method  is  not  wasteful!    I  want  to  know. 
Does  their  right  depend  upon,  or  is  it  stronger  or  weaker  according  to 
whether  our  mode  of  killing  is  wasteful  or  not  wasteful!    In  other 
words,  if  we  could  discriminate  while  shooting  at  sea,  between  the 
males  and  females,  if  we  could  only  shoot  barren  females,  if  we  could 
only  shoot  young  males,  do  they  admit  we  have  the  right  to  shoot 

997  them!    Do  they,  if  we  have  the  means  of  shooting  them  in  a 
manner,  to  use  their  formula,  which  is  not  wasteful,  do  they  admit 

we  have  the  right  to  shoot  them! 

The  President. — That  argument  would  perhaps  affect  rather  the 
question  of  regulations. 

Sir  Charles  Russell. — You  are  anticipating  exactly  the  point  to 
which  I  am  coming.    But  it  is  used  in  relation  to  property. 

The  President. — The  other  side  have  argued  both  questions  at  the 
same  time,  in  one  argument 
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Sir  Charles  Eussell. — I  quite  agree,  sir;  but  they  have  mixed 
them  up.  They  have  not  only  argued  them  at  the  same  time,  but  inter- 
mingled them.  This  was  put  distinctly  forward  as  a  consideration  in 
support  of  the  argument  on  property.  I  want  to  know,  is  it  to  be  relied 
upon  or  not.  It  must  be  obvious — as  you,  Sir,  with  your  acuteness, 
have  already  perceived — that  it  can  have  no  bearing  upon  the  question 
of  property.  If  we  have  a  right  to  do  a  thing,  the  fact  that  we  do  it 
in  a  wasteful  way  cannot  change  a  right  into  a  wrong.  The  faot  that 
we  do  it  in  a  wasteful  way  cannot  give  them  a  right  which  they  other- 
wise would  not  have. 

1  dwell  upon  this,  however,  for  this  reason,  that  I  want  to  show  you,  to 
satisfy  you,  that  while  this  question  of  wastefulness  of  pelagic  sealing  is 
most  appropriate  to  be  considered  in  relation  to  the  question  of  regu- 
lations, it  must  be  discarded  from  the  consideration  of  the  question  of 
property,  and  ought  not  to  have  been  introduced  into  the  consideration 
of  the  question  of  property,  where  it  has  no  legitimate  place,  where  it 
could  only  be  used  for  the  illegitimate  purpose,  not  of  aiding  the  judg- 
ment of  the  Tribunal,  but  of  prejudicing  it  and  distracting  it. 

Mr.  Justice  Harlan. — Does  it  not  bear  on  the  question  of  the  right 
to  protect  the  industry  at  the  island! 

Sir  Charles  Russell. — I  am  coining  to  the  question  of  industry 
presently.  I  was  dealing  with  the  question  of  property  either  in  the 
industry  or  in  the  seals.  I  would  ask  that  question  again,  as  Judge 
Harlan  has  been  good  enough  to  put  it.  Is  it  alleged  that  the  right  of 
protection  of  their  industry  depends  upon  whether  we  kill  wastefully 
or  notf  I  should  like  an  answer  to  that.  Is  it  to  be  alleged  that  the 
right  to  protection  of  the  industry  is  strengthened  or  depends  in  the 
slightest  degree  upon  the  question  whether  we  kill  wastefully  or  notf 

Mr.  Justice  Harlan. — If  the  killing  at  sea  is  calculated  to  destroy 
the  industry,  it  would  seem  to  have  some  bearing  on  the  question  of 
protection,  if  that  right  to  protect  exists. 

Sir  Charles  Russell.—"  If".    "  There  is  much  virtue  in  an  *  if ' ». 

Mr.  Justice  Harlan. — I  am  making  a  distinction  between  a  mere 
question  of  property  in  the  seals  or  in  the  herd,  and  the  question  of 
the  right  to  protect  the  industry  on  the  islands. 

Sir  Charles  Russell. — You  mean  the  proposition  which  my  learned 

friend,  Mr.  Phelps,  advances  in  his  argument,  that  even  if  there  is  no 

property  in  the  seal,  and  no  property  in  the  herd,  yet  there  may  be  a 

right  to  protect  the  industry.    That  I  will  come  to  in  a  moment. 

998         Mr.  Justice  Harlan. — Mr.  Carter  covered  that  ground,  the 

question  of  protection,  before  he  got  to  regulations. 

Sir  Charles  Russell. — Yes. 

Mr.  Justice  Harlan. — You  are  saying  that  on  the  question  of  prop- 
erty simply,  the  discussion  as  to  the  wasteful  character  of  pelagic  seal- 
ing was  irrelevant.  I  simply  inquired  whether,  independently  of  the 
question  of  regulations,  and  independently  of  the  question  of  property, 
the  wastefulness  of  pelagic  sealing  would  not  bear  on  the  question  of 
the  protection  of  the  industry  at  the  islands. 

Sir  Charles  Russell. — Oh,  independent  of  any  question  of  property  t 

Mr.  Justice  Harlan. — In  the  seals. 

Sir  Charles  Russell. — That  pelagic  sealing  may  injure  the  industry 
on  the  islands,  if  it  be  so  called,  nobody  doubts.  That  is  not  the  ques- 
tion we  are  discussing;  but  I  say  that  in  respect  to  any  right  of  pro- 
tection of  an  industry,  or  in  resj>ect  to  any  right  of  protection  of  the 
seal  or  of  the  herd,  the  question  of  the  wastefulness  of  the  means  has 
nothing  whatever  to  do  with  it,  and  cannot  give  them  a  right  which  they 
have  not  got  without  it,  or  put  us  in  the  wrong  if  we  are  in  the  right. 
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The  learned  President  has  said,  what  is  quite,  I  think,  the  accurate 
truth  of  the  matter:  it  cannot  be  invoked  to  give  a  title  to  the  United 
States  or  to  their  lessees  which  they  have  not  otherwise  got.  It  is 
material — most  material — when  you  come  to  the  question  of  regulations. 

The  President. — Sir  Charles,  I  must  observe  that  there  is  a  protec- 
tion of  an  industry  which  is  often  called  property  today:  what  we  call 
in  French  "propri6t6  industrielie",  that  is,  a  sort  of  qualified  prop- 
erty. It  is  a  sort  of  right  whicli  in  my  personal  opinion  is  wrongly 
called  property,  but  it  is  so  called,  however,  in  the  current  use  of  the 
language  of  all  nations  to-day,  and  Treaties  have  been  made  between 
nations  to  protect  that  property.  As  it  is  a  certain  artificial  construc- 
tion of  law  it  may  be  relevant  to  plead  that  it  is  more  or  less  worthy 
of  protection,  according  to  the  more  or  less  degree  of  morality  which 
resides  in  it. 

Sir  Charles  Russell. — Could  you  give  a  concrete  illustration,  sir, 
of  that  law! 

The  President. — For  instance,  the  right  of  authors,  copyright. 
That  is  styled  "  propridte  literaire"  in  our  Treaties.  That  is  not  prop- 
erty, in  my  personal  view,  but  it  is  commonly  called  property  in  inter- 
national language.  That  of  course  is  a  sort  of  qualified  right,  which 
may  be  more  or  less  extended  and  which,  in  fact,  has  been  more  or  less 
extended,  I  mean,  to  justify  the  introduction  of  the  argument  of  the 
other  side,  as  to  the  moral  character  of  the  right  which  is  protected,  or 
in  respect  of  which  protection  is  invoked.  I  do  not  argue  the  case 
now,  of  course. 

Sir  Charles  Russell. — If  there  is  a  right  there  is  a  right. 

Lord  Hannen. — I  understand  that  you  are  contending  now,  that  the 
need  of  the  protection  to  make  the  thing  valuable,  does  not  establish 

that  there  is  a  right  to  it  that  protection. 
999         Sir  Charles  Russell. — No;  I  tried  to  say  so,  and  I  think 
I  succeeded  in  saying  so  more  than  once,  and  I  applied  this  to 
the  right  to  the  industry  just  as  to  the  fur-seal. 

May  I  say,  Sir,  as  you  have  introduced  the  question  of  copyright, 
there  is  no  such  thing  as  the  recognition  internationally  of  copy  right 
or  of  patent  right  except  by  Treaty.  There  is  no  such  thing,  and  there 
is  no  country  in  the  world  that  knows  that  better  than  America,  because 
it  is  only  very  late  in  the  day  indeed  that  it  has  come  into  any  arrange- 
ment with  Great  Britain  of  a  protective  character  of  that  kind.  On  the 
other  hand  I  may  point  out  according  to  the  opinion  of  distinguished 
lawyers  in  England,  so  far  as  municipal  property  is  concerned,  the 
statutes  which  protect  copyright  are  but  an  affirmance  of  a  principle 
which  is  a  principle  of  the  common  law. 

The  President. — I  understand  the  argument  of  the  other  side  to  go 
some  what  to  the  same  extent  as  regards  the  protection  of  an  industry. 
They  want  the  industry  protected  as  others  want  copy-right. 

Sir  Charles  Russell. — I  will  come  to  that  presently. 

The  President. — I  think  Mr.  Justice  Harlan  was  speaking  of  an 
industry. 

Sir  Charles  Russell. — He  was,  but  I  was  following  the  line  of 
property  in  the  fur-seal  or  herd  of  the  fur  seal,  and  I  will  come,  in  due 
course,  to  the  question  of  the  industry  itself,  and  what  a  light  in  an 
industry,  in  point  of  law,  means.  That  is  not  the  point  I  was  at  that 
moment  upon. 

The  President. — Then  perhaps  we  had  better  come  to  that  to- 
morrow. 

[Adjourned  till  to-morrow  at  11.30.] 
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Sir  Charles  Russell. — Mr.  President,  yesterday  when  I  was  refer- 
ring to  the  report  of  Mi*.  Elliott  upon  a  point  which  I  conceived  affected 
the  consideration  of  the  question  of  property  in  seals,  I  referred  to  hiin 
as  a  man  who  was  vouched  by  the  Uuited  States  as  a  great  authority 
on  the  seal  question,  and  my  learned  friend  Mr.  Carter  very  properly 
challenged  me  upon  that  and  asked  me  where  he  was  so  vouched.  I 
had  not  the  reference  at  the  moment  at  hand,  but  I  promised  that  I 
would  refer  to  it  this  morning.  As  nearly  in  the  discussion  as  the  4th 
April,  which  seems  now  a  long  way  back,  at  page  13  of  the  printed 
Report  I  referred  to  those  authorities  in  a  passage  which  runs  thus: 

Mr.  Elliott  is  a  gentleman  who  in  the  diplomatic  correspondence  leading  np  to  this 
Treaty  has  been  vouched  by  successive  Ministers  of  the  United  States  as  an  authority 
without  any  equal.  Mr.  Bayard,  when  he  was  Secretary  of  the  United  States,  writing 
upon  the  7th  of  February,  1888,  describes  Mr.  Elliott  as  "  a  weU  known  authority  on 
seal  life".  That  communication  is  to  be  found  in  the  Uuited  States  Appendix  to 
their  Case,  and  I  can  give  my  friends  the  roference,  if  they  have  not  it  at  hand. 
Later,  on  the  1st  of  March,  Mr.  Blaine,  who  was  then  Secretary  of  State  in  America, 
on  that  date  quotes  Mr.  Elliott  again,  in  similar  language,  as  an  important  authority 
on  seal  life:  and  finally  on  the  3rd  of  July  1890,  Mr.  GofF,  Treasury  Agent  to  tho 
United  States.,  cites  Mr.  Elliott  in  this  language :  He  says :  "There  is  but  one  authority 
'on  the  subject  of  seal  life",  and  he  refers  to  Mr.  Elliott  as  that  one  authority. 

That  therefore  is  my  justification  for  the  reference  which  I  yesterday 
made.  I  have  only  to  say  in  addition  that  this  gentleman  was,  by  a 
special  statute  of  Congress  of  the  United  States,  appointed  in  the  year 
1890  for  the  purpose  of  making  the  very  examination  which  resulted  in 
the  Report  from  which  I  yesterday  made  certain  extracts.  At  this 
stage  of  the  discussion,  and  in  this  connection,  I  say  no  more  tfpon  the 
subject. 

There  are  one  or  two  points  to  which  I  wish  to  refer  in  order  to  clear 
up,  possibly,  a  lingering  doubt  which  may  remain  in  the  mind  of  Senator 
Morgan,  as  to  the  question  he  put  to  me  as  to  the  paramount  tight  of  a 
State  in  relation  to  property.  I  referred  yesterday,  and  I  think  with 
correctness,  to  the  law  of  France  and  the  law  of  England  in  ancient 
days,  founded  on  the  feudal  principle,  as  to  grants  of  hunting  and  so 
forth,  being  in  the  nature  of  royal  franchises;  up  to  a  certain  period  in 
the  history  of  both  countries,  these  franchises  were  only  conceded  to 
persons  of  a  certain  status.  But  I  have  since  been  thinking  that  the 
learned  Senator  had  in  his  mind  the  idea  expressed  by  the  words  "  emin- 
ent domain":  if  any  doubt  remains  that  that  has  no  connection 
1001  with  the  question  of  property  which  we  are  here  considering,  I 
would  wish  to  clear  it  up.  I  can  best  illustrate  that  by  giving  a 
concrete  illustration  of  the  law  of  eminent  domain.  Assume  that  the 
owner  of  a  given  estate  dies  without  heirs:  by  right  of  eminent  domain 
that  estate  would  go  to  the  Crown,  according  to  the  English  law,  but 
it  would  go  to  the  Crown  with  just  the  same  rights  and  no  more  than 
the  original  owner  of  the  estate  possessed;  and  applying  it  to  the  con- 
TOte  subject  which  we  are  here  discussing  namely,  the  question  of 
234 
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rights  as  to  wild  animals  that  might  be  upon  the  estate,  the  rights  would 
be  precisely  the  same  as  those  possessed  by  the  previous  owner. — The 
right  ratione  soli  to  kill  the  wild  animals  when  on  his  land,  the  cesser 
of  that  right  when  off  his  land,  and  the  right  of  any  persons  who 
might  then  capture  them  to  take  them  according  to  the  general  law. 
Therefore,  this  right  of  the  Crown  does  not  in  any  sense  touch  the 
question  which  we  are  engaged  in  discussing. 

Senator  Morgan. — It  was  not  the  right  of  eminent  "domain  that  I 
had  in  my  mind,  but  it  was  the  power  of  the  sovereign  Government  of 
every  nation  to  control  any  property  within  its  territorial  limits  if  it  is 
res  nullius. 

Sir  Charles  Russell. — That  is  undoubtedly  the  power  of  the  State 
within  its  own  territory — it  can  pass  any  laws  it  pleases.  That  is 
undoubted.  That  is  a  proposition  of  constitutional  law  which  cannot 
be  argued. — It  has,  undoubtedly,  a  perfect  right  to  make  any  laws  it 
pleases  within  the  limits  of  its  territorial  jurisdiction,  in  relation  to  the 
property  within  that  jurisdiction. 

Senator  Morgan. — And  can  therefore  assume  ownership  or  pro- 
prietor-ship over  property  that  is  res  nullius. 

Sir  Charles  Russell. — Certainly,  if  it  so  chooses,  and  I  think  I  am 
right  in  saying  that  by  the  law  of,  at  least,  one  country,  the  law  of 
Russia,  there  is  no  such  thing  as  res  nullius:  for  that  which  is  not 
appropriated  to  private  ownership  is  by  the  law  of  Russia  regarded  as 
in  the  ownership  of  the  Crown. 

Senator  Morgan. — 1  thought  it  was  the  law  of  Great  Britain  as  well, 
but  1  am  mistaken  in  that. 

Sir  Charles  Russell. — Yes,  I  think  so,  Sir.  I  think  I  have  stated 
it  correctly.  I  do  not  wish  to  recur  to  my  argument  which  related  to 
the  conditions  necessary  to  constitute  property  in  wild  animals,  but  I 
wish  to  emphasize  a  point  which  I  am  afraid  I  did  not  emphasize  suffi- 
ciently— that  there  is  no  such  thing  as  absolute  property  in  wild  animals. 
Without  recurring  to  the  conditions  which  affect  the  acquirement  of 
property  in  wild  animals  I  wish  to  emphasize  this  point,  that  even  in 
the  case  of  animals  that  are  reclaimed,  there  is  no  absolute  property: 
the  property  that  is  created  by  reclamation  ceases  if  the  animal  resumes 
its  wild  habits  and  escapes  at  large,  the  animus  revertendi  disappears. 
So  that  even  in  the  case  of  reclaimed  animals  there  is  no  such  thing  as 
absolute  or  perfect  property. 

When  I  was  upon  the  point  that  the  manner  in  which  seals 
1002  were  killed  by  pelagic  sealers  could  not  be  the  foundation  of,  or 
even  a  buttress  for  the  right  of  those  on  the  Islands,  I  failed  to 
notice  one  point.  If  that  is  admitted,  then,  of  course,  as  I  said  yester- 
day, all  this  discussion,  so  far  as  it  relates  to  property — but  not  to  Reg- 
ulations, for  I  agree  it  then  becomes  relevant — may  be  disregarded  as 
a  mere  matter  of  prejudice;  but  I  failed  to  point  out  what  must  follow 
from  that. 

If  it  is  admitted  to  be  irrelevant,  as  I  contend  it  must  be  admitted  on 
the  question  of  property,  then  it  must  necessarily  follow  that  the  United 
States  will  be  driven  to  say  that  they  are  asserting  upon  the  sea  a  right 
superior  to  ours,  even  if  we  kill  by  pelagic  sealing  only  barren  females 
or  old,  or  superfluous  males;  even  if  we  can  kill  non-wastefully, 
economically  and  discriminately.    That  follows  inevitably. 

Now,  I  also  desire  to  give  in  this  connection  an  illustration  of  the 
position  as  to  property  and  as  to  the  right  to  pelagic  sealing  by,  not  an 
ideal  case,  but  by  the  case  as  we  know  it  exists.  I  will  put  it,  in  the 
first  instance,  as  if  it  were  an  ideal  case.    Assume  pelagic  sealing  to  be 
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pursued  for  a  century,  and  the  island  on  which  the  seals  breed  to  be 
undiscovered :  can  it  be  doubted  that,  in  that  state  of  things,  there  is 
a  right  to  kill  the  seals  in  the  manner  called  pelagic  hunting!  Can  it 
be  doubted!  Then,  if,  at  the  end  of  a  century,  the  island  on  which 
those  seals  breed,  is  discovered,  does  that  which  for  a  century  was  a 
right  which  all  the  world  might  exercise,  cease  to  be  a  right,  and  does 
the  mere  fact  Jbhat  you  have  discovered  the  breeding  place  on  those 
islands  change  that  which  was  exercised  by  mankind  in  common  as 
a  right  into  a  moral  crime,  an  indefensible  wrong,  and  all  the  rest  of  it! 

Now,  I  say  this  is  no  ideal  case;  this  is  the  actual  case  you  are  dis- 
cussing, because  it  stands  confessed  that,  till  the  year  1786,  the  Pribilof 
Islands  were  unknown,  and  it  was  in  that  year,  for  the  first  time,  that 
it  was  discovered  that  they  were  a  breeding  place  for  seals.  That  is 
the  statement  of  my  learned  friend,  and  the  correct  statement,  so  far  as 
I  know,  historically.  Up  to  that  time  all  who  had  an  interest  to  engage 
in  this  pursuit,  namely  the  aboriginal  inhabitants  along  the  coasts, 
engaged  in  it;  and  is  it  to  be  said,  can  it  be  said,  with  any  show  of 
reason  or  justice,  or  with  any  warrant  of  law,  that  straight  away  the 
discovery  of  the  breeding  place  of  the  seals  deprived  those  who  previ- 
ously exerc  sed  the  rights  of  pelagic  sealing,  or  the  industry  of  pelagic 
sealing,  of  those  rights! 

Now,  I  proceed  with  the  main  line  of  the  argument  at  the  point  where 
I  left  off,  and  I  had  been  stating  (I  had  not  got  very  far  in  stating  it) 
when  my  learned  friend,  Mr.  Carter,  interrupted  me  (I  am  not  making 
any  complaint  of  the  interruption  at  all):  he  did  not  recognize  the 
proposition  which  I  was  stating  in  order  to  combat  it  as  one  which  he 
had  advanced.  I  had  not  got,  at  the  moment  of  his  interposition,  to 
the  full  statement  of  it;  but  I  will  cite  it  now,  and  will  endeavour  to 
show  that  I  am  justified  in  stating  it  as  a  proposition  advanced  by  my 
learned  friend  and  which  I  have  to  meet.  I  will  state  the  proposition 
in  two  ways,  because  I  find  it  stated  with  some  variations.  One 
1003  is  that  only  the  usufruct  of  property  is  recognized  by  law;  and 
that,  with  the  exception  of  a  certain  class  of  living  creatures 
said  to  be  inexhaustible,  you  can  only  take  the  superfluous  males,  and 
that  you  can  exercise  your  right  of  usufruct  only  in  such  a  way  as  not 
to  interfere  with  the  stock.  And,  in  another  place  the  proposition  is 
stated  in  very  much  the  same  way,  but  in  slightly  different  language; — 
that  property  in  animals  useful  to  mankind,  exhaustible  in  their  nature, 
is  by  law  given  to  him  who  can  best  utilize  such  animals  for  the  benefit 
of  mankind  by  taking  the  increase  and  preserving  the  stock.  I  do  not 
think  that  my  learned  friend  will  quarrel  with  that  as  being  a  pretty 
accurate  statement  of  the  propositions  which  he  advanced! 

Mr.  Carter. — The  last  is  accurate;  the  first  is  ambiguous. 

Sir  Charles  Russell. — I  do  not  think  it  is  ambiguous;  but,  how- 
ever, he  accepts  the  last  as  accurate. 

Now,  I  should  like  to  refer  to  the  way  this  is  illustrated  in  the  argu- 
ment of  my  learned  friend,  because  I  think  I  shall  satisfy  the  Tribunal 
that  he  has  here  got  out  of  the  domain  of  law  and  into  the  domain  of 
ethics, — that  he  has  been  relying  upon  the  opinions  of  writers  who 
have  either  been  dealing  with  what  the  law  ought  to  be,  and  the  ethical 
principles  which  ought  to  permeate  law  and  upon  which  it  ought  to  be 
based;  or  he  has  got  to  metaphysical  writers  who  have  been  struggling 
to  find  a  metaphysical  reason  to  account  for  the  law,  and  who  are  not 
content  to  accept  the  law  as  it  is. 

Before  I  read  these  passages  of  my  learned  friend,  I  should  like  to 
make  one  preliminary  observation.    You  observe  the  point  of  this 
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proposition  is  that  you  are  not  to  kill  females;  that  yon  are  to  take  the 
increase  of  males;  that  you  are  not  to  do  anything  which  will  diminish 
the  birth-rate  of  the  particular  class  of  animals  with  which  you  are 
dealing. 

Now,  I  want  to  kuow  where  has  any  municipal  law  of  any  country, 
except  the  special  Statute  of  the  United  States  in  relation  to  female 
seals,  prohibited  the  killing  of  females: — auy  municipal  law,  to  begin 
with!  I  do  not  know  of  any.  I  know  of  no  system  of  municipal  law 
which  lays  down  any  such  rule.  I  do  know  that,  both  in  hunting  and 
shooting,  owners  of  land  do  exercise  a  certain  discrimination  in  pre- 
serving a  certain  proportion  of  females;  but  whoever  suggested  that  it 
would  be  wrong  to  killa  doe,  or  that  it  would  be  wrong  to  kill  a  hen- 
pheasant,  or  a  hind,  or  wrong  to  kill  any  but  cock-grouse  or  cock- 
pheasants  f 

There  is  no  such  principle  that  I  know  of  to  be  found  in  any  munici- 
pal law.  Is  there  any  such  principle  to  be  found  in  international  law! 
Has  international  law  ever  affirmed  in  any  shape  or  form  the  proposi- 
tion that  there  was  something  intrinsically  wrong,  morally  wrong,  or 
criminal,  in  the  fact  of  killing  a  female  in  any  species  of  animal  to  be 
found  anywhere  on  the  face  of  the  earth!    I  know  of  none. 

Senator  Morgan. — I  think  all  the  game  laws  applicable  to  what  we 

call  terrestrial  animals — birds  and  deer  and  the  like — have  very 

1004    distinct  reference  to  protecting  the  breeding  season  or  nesting 

season.    I  suppose  that  is  for  the  purpose  of  protecting  the 

females  that  they  may  rear  their  young. 

Sir  Charles  Eussell. — I  quite  agree;  undoubtedly,  that  is  the 
object  of  a  close  season — not  to  interfere  with  the  process  of  nature  in 
producing  their  young;  but  there  is  no  question  of  property  involved; 
it  is  a  question  of  municipal  regulations.  What  I  am  now  dealing 
with  is  this  appeal  to  law — either  municipal  or  international  law — and 
herein  I  do  not  find  any  principle  which  treats  it  as  a  crime  or  a  wrong 
to  kill  a  female. 

I  want  to  follow  this  reference  of  my  learned  friend  a  little  more. 
At  page  58  of  the  printed  Argument  this  point  of  usufruct  is  developed, 
and  the  whole  argument  at  this  point  is  addressed  to  ownership  not 
being  absolute.  He  is  asking  what  is  the  extent  of  the  dominion  which 
is  given  by  the  law  of  nature  to  the  owner  of  property.    He  there  says. 

In  the  common  apprehension  the  title  of  the  possessor  is  absolute,  and  enables 
him  to  deal  with  his  property  as  he  pleases,  and  even,  i£  he  pleases,  to  destroy  it. 
This  notion,  sufficiently  accurate  for  moftt  of  the  common  purposes  of  life,  and  for 
all  controversies  Viet  ween  man  and  man,  is  very  far  from  being  true.  No  one, 
indeed,  would  assert  that  he  had  a  moral  right  to  waste  or  destroy  any  useful  thing; 
but  this  limitation  of  power  is,  perhaps,  commonly  viewed  as  a  mere  moral  or 
religions  precept — 

So  far  I  have  nothing  to  say  against  it.  We  are  in  the  region  of 
moral  law:  we  are  in  the  region  of  ethics,  and  I  have  nothing  more 
to  say. 

for  the  violation  of  which  man  is  responsible  only  to  his  Maker,  and  of  which 
human  law  takes  no  notice. 

That,  he  says,  is  the  common  notion,  but  he  goes  on  in  the  next  sen- 
tence to  say  that  it  is  a  mistaken  notion. 

The  truth  is  far  otherwise.  This  precept  is  the  basis  of  much  municipal  law,  and 
has  a  widely-reaching  operation  in  international  jurisprudence. 

Thus  he  immediately  slips  away  from  the  domain  of  ethics,  and  he 
affirms  that,  though  the  common  idea  is  that  this  is  a  merely  moral  law. 
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as  to  which  I  agree,  yet  he  apparently  goes  on  to  say  it  is  a  mistake  to 
suppose  it  is  not  also  law  in  the  strict  sense  of  that  term.  Then  he 
puts  this  question  of  usufruct,  and,  in  the  second  paragraph  he  says: 

No  possessor  of  property,  whether  an  individual  man,  or  a  nation,  has  an  absolute 
title  to  it.    His  title  is  coupled  with  a  trust  for  the  benefit  of  mankind. 

That  is  his  first  proposition. 

Second.  The  title  is  further  limited.  The  things  themselves  are  not  given  him. 
but  only  the  usufruct  or  increase.  He  is  but  the  custodian  of  the  stock,  or  principal 
thing,  holding  it  in  trust  for  the  present  and  future  generations  of  man. 

That  may  be  all  very  well  as  a  question  of  ethics.  It  is  not  law.  I 
apply  it  to  a  concrete  illustration  straight  away,  to  one  indeed  which 
is  put  by  my  learned  friends  themselves  in  argument;  it  shows  how 
little  faith  they  have  in  these  vague  general  propositions.  I 
1005  affirm,  as  my  learned  friends  have  affirmed,  that  the  United 
States  would  have  a  right  if  they  chose — a  right  in  point  of  law, 
and  no  one  could  complain  of  their  doing  it  except  as  an  offence  against 
the  moral  opinion  of  the  world,  if  indeed  it  were  such, — they  would 
have  a  right  to  knock  on  the  head  every  seal  that  came  to  the  Islands; 
and  my  learned  friends  have  claimed  it,  for  they  have,  I  will  not  say 
threatened,  but  suggested  it  to  the  Tribunal  as  a  thing  to  weigh  with 
it  in  arriving  at  its  decision. 

Mr.  Carter. — We  have  not  asserted  that  right. 

Sir  Charles  Eussell. — I  assure  you  I  am  well  founded  in  what  I 
say.  If  I  am  challenged  on  that,  I  will  refer  to  the  passage  to-morrow 
morning. 

The  President. — Mr.  Carter  says  it  was  not  an  assertion  of  right. 
He  has  not  asserted  that  right,  but  you  are  to  take  it  as  a  hint. 

Sir  Charles  Russell. — What  is  it  if  it  is  not  an  assertion! 

The  President.— Call  it  a  hint. 

Sir  Charles  Russell. — Very  well,  I  will  call  it  a  hint.  I  certainly 
understood  him  to  say — and  he  was  well  within  his  legal  rights  in  say- 
ing it — that  if  this  Tribunal  did  not  help  the  United  States  to  protect 
the  seals  for  the  benefit  of  mankind,  so  that  the  blessings  of  Providence 
might,  through  the  agency  of  the  United  States,  be  distributed  to 
mankind,  that  they  would  have  the  right,  I  think  he  went  even  further 
than  that  and  said  they  would  be  justified — which  is  a  wider  word  than 
right,  for  it  would  embrace  moral  considerations  also — in  knocking 
every  seal  on  the  head. 

Now  one  other  passage.  At  page  67  of  the  Argument,  enlarging 
upon  this  topic  and  still  upon  the  question  of  right  to  the  usufruct 
merely,  he  says: 

There  are  some  exceptions,  rather  apparent  than  real,  to  the  law  which  confines 
each  generation  to  the  increase  or  usufruct  of  the  earth. 

Mark  the  words  he  uses.  And  then  he  proceeds  to  give  these  excep- 
tions: minerals,  wild  birds,  and  fish  of  the  sea,  which  he  describes  as 

inexhaustible  and  outside  this  rule  of  usufruct.  As 
aM^tiJJn^that  reg»rd«  that  8tateinent?  I  think  it  will  be  found  that  there 
there  is  only  a  is  no  such  thing  as  any  m exhaustible  treasure  of  the  earth 
frSto^pro^erty!  or  the  sea;  certainly  in  the  case  of  fish  it  has  been  found, 

in  the  experience  of  many  countries,  necessary  to  restock 
the  rivers  and  to  try  and  replace  various  kinds  of  fish  which  have  been 
exhausted. 

Now  I  say,  so  far,  that  I  have  justified  myself;  but  my  friend  car- 
ries, quite  logically,  his  argument  still  further;  and  fiom  individuals 
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restricted  to  usufruct  (which  I  say  is  not  the  law),  he  passes  on  to  the 
question  of  what  nations  may  do  with  regard  to  their  property  or  their 
possessions;  and  in  the  printed  report  of  his  argument,  at  page  399, 
my  friend  shows  he  is  quite  consistent,  because  he  proceeds  to  lay  down 
a  series  of  extraordinary  propositions  to  this  effect:  That  if  a  partic- 
ular nation  produces  a  particular  commodity  the  rest  of  the  world  can, 
as  of  right,  compel  that  nation*  to  part  with  its  .commodity  for 

1 006  the  benefit  of  the  world.    He  instanced  the  case  of  india-rubber; 
he  instanced  the  case  of  tea.    Why  not  instance  the  case  of 

Bordeaux  wine,  or  any  other  wine,  or  any  other  commodity!  He  says 
even  that  if  the  interests  of  a  particular  nation  will  not  prompt  it  (as 
of  course  it  will),  to  exchange  its  commodities  for  other  commodities  of 
the  world,  yet  as  a  matter  of  international  right,  as  a  matter  of  law,  a 
strong  nation  can  take  a  weak  nation,  so  to  speak,  by  the  throat,  and 
compel  it  to  sell  its  tea,  compel  it  to  sell  its  india-rubber,  compel  it  to 
sell  its  wine;  the  argument  I  venture  to  think  being  a  good  deal  dam- 
aged, when  my  friend  felt  compelled  (in  answer  to  a  question  addressed 
to  him  by  one  member  of  the  Tribunal),  to  admit  so  much  at  least  as 
this — that  the  nation  which  produced  the  particular  commodity  could 
fix  its  own  price.    My  learned  friend  admitted  it  could  fix  its  own  price, 

.  but  he  put  a  qualification  on  that — "so  long  as  it  is  not  prohibitory". 
Who  is  to  be  the  judge  of  whether  it  is  prohibitory  or  not!  All  this, 
I  say,  is  enough  to  show  the  Tribunal  that  my  learned  friend  is  in  all 
this  discussion  arguing  as  a  great  thinker,  adopting  the  thoughts  of 
great  thinkers  on  ethical  and  metaphysical  subjects,  and  applying 

.  ethics  and  metaphysics  to  law.  He  is  not,  at  least  I  cannot  imagine 
that  he  is,  arguing  as  a  lawyer  to  lawyers — as  a  judge  to  judges:  he 
is  in  an  atmosphere,  and  at  a  point  of  elevation,  quite  beyond  my 
reach,  or  even,  I  will  add,  beyond  the  necessity  of  ray  even  making 
the  attempt  to  reach  him  except  in  the  way  I  am  now  doing. 

Now  I  say  with  reference  to  each  of  these  propositions — I  care  not  in 
what  form  they  are  stated,  that  they  cannot  be  accepted  merely  because 
my  frieud  is  able  to  cite  vague  passages  of  theoretical  writers,  not 
dealing  as  I  have  said,  with  the  matter,  as  lawyers,  which  would  give 
some  kind  of  colour,  economically  if  you  like,  ethically  if  you  like,  to 
these  views.  I  am  addressing  a  Tribunal  called  upon  to  declare  legal 
rights — that  is  common  ground  between  us;  and  to  support  that  posi- 
tion, therefore,  my  friend  is  bound  to  produce  authority  of  lawyers,  of 
judges,  or  to  show  (if  he  thinks  that  international  law  has  any  applica- 
tion to  the  subject  matter),  that  international  law  has  either  laid  down 
a  principle  within  which  his  contention  clearly  falls,  or  has  adopted  a 
concrete  rule  applicable  to  this  case.  I  say  he  has  done  neither  the 
one  nor  the  other;  and  if  one  comes  to  the  basis  of  his  argument,  one 
fails  to  see  why,  if  there  be  any  principle  in  it  at  all,  it  is  to  be  confined 
to  one  class  of  animals.  Why  is  it  to  be  confined  to  animals  at  all!  If 
usufruct  only  of  property  is  to  be  allowed,  why  may  a  man  eat  up  all 
his  capital  f 

I  presume  my  friend  will  not  deny  that  there  is  no  law  which  compels 
a  man  merely  to  live  upon  the  usufruct  of  his  capital  estate — that 
there  is  no  law  which  compels  him  to  live  only  upon  the  interest  of  his 
invested  money — that  he  may  eat  up  his  capital  if  he  pleases;  and  yet 
my  friend's  argument,  and  the  authorities  he  cites,  show  that  he  is 
embracing  within  this  comprehensive  principle  even  the  case  I  am  put- 
ting, for  he  cites  economic  writers  to  show  that  abstinence,  or 

1007  self  restraint,  or  frugality — abstinence  from  spending  is  the 
defence  which  these  ethical  writers  make  for  the  accumulation 

of  capital. 
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Now,  Mr.  President,  I  cannot  think  that  this  helps  us  very  ranch,  nor, 
so  far  as  this  particular  case  is  concerned,  do  I  see  that  it  helps  us  at 
all.  Suppose  there  are  three  persons  or  nations  who  are  interested — to 
take  the  concrete  case  of  pelagic  sealing — three  nations,  the  American, 
the  Russian  and  the  Canadian  people:  suppose  further  that  the  home 
of  the  seals  is  still  undiscovered ;  that  they  are  only  known  to  frequent 
these  seas  at  particular  times  of  the  year;  that  these  three  nations  each 
pursue  the  seals  in  the  sea:  but  that  none  of  them  pursue  them  eco- 
nomically— all  aiming  at  destroying  the  stock:  are  all  to  be  restricted 
according  to  my  friend,  or  which  is  to  be  restricted!  If  all  are  on  an 
equality  as  to  wastefulness,  or  if  all  are  on  an  equality  as  to  economic 
use,  whose  is  the  right  to  take!  or  have  none  the  right  to  take,  or  are 
all  excluded!  And  how  are  you  to  determine  it,  if  all  three  are  equally 
economic: — whose  is  the  right,  or  whose  is  the  property!  The  truth  is 
that  these  vague  propositions  afford  no  guide  and  no  help  at  all  to  the 
elucidation  of  the  particular  matter  in  question.  It  looks  to  me,  indeed, 
as  if  this  proposition,  that  property  in  animals  useful  to  mankind, 
exhaustible  in  their  nature,  is  to  vest  in  him  who  can  best  utilize  such 
animals  and  preserve  the  stock,  was  a  proposition  invented  to  meet  the 
case  of  fur-seals,  invented  for  the  occasion,  and  ingeniously  invented 
for  the  purpose  of  evading  the  difficulties  which  stared  my  friend  in  the 
face.  1  say,  therefore,  Mr.  President,  as  regards  the  whole  of  this  mat- 
ter, and  the  whole  of  the  argument  addressed  to  these  propositions,  that 
while  they  have  a  certain  academic  interest  they  have  only  an  academic 
interest;  they  do  not  assist  this  Tribunal  in  determining  the  question 
before  us;  and,  pushed  to  its  legitimate  result,  even  if  there  be  a  prin- 
ciple of  ethics  or  economics  in  it  at  all,  it  would  result  in  the  affirmation 
of  a  principle  that  property  should  be  attributed  to  him,  or  to  the  nation, 
that  can  best  turn  it  to  account:  a  proposition  of  a  very  wide  character, 
which  would  lead  to  the  transfer  of  a  good  deal  of  the  world's  posses- 
sions from  the  hands  that  now  possess  them  to  others,  but  for  which  no 
warrant  is  to  be  found  in  any  system  of  jurisprudence  that  I  am  aware 
of,  and  which  international  law  has  never  even  made  any  approach  to 
recognizing.  Let  me  say  in  this  connection — I  shall  have  to  say  some- 
thing about  it  a  little  later — that  while  my  friend  is  quite  logical  if  his 
original  position  is  correct,  namely,  that  the  law  of  nature  and  the  law 
of  morals  are  the  same  as  international  law — while  my  friend  is  quite 
logical  if  that  first  proposition  is  made  out,  the  superstructure  that  he 
has  built  on  that  first  proposition  falls  to  the  ground  if  that  original 
position  is  not  made  out.  I  say  that  original  position  is  not  made  out. 
I  have  already  dealt  with  this  before  in  general  language — that  the 
moral  law  and  the  natural  law  are  not  international  law,  but  only  so 
much  of  them  as  have  been  taken  up  into  international  law,  and  adopted 
with  theconsent  of  nations.  And  I  would  put  this  practical  test. 
1008  Can  my  friends,  or  can  the  erudition  of  any  member  of  this  Tri- 
bunal refer  to  any  case  of  international  controversy  that  has  ever 
been  decided  by  a  direct  appeal  either  to  the  law  of  nature  or  to  the 
moral  law!  I  say  there  is  none.  The  moral  law,  and  the  law  of  nature, 
of  course,  have  been  great  factors  in  the  formation  of  international  law, 
but  they  are  not  international  law ;  and  1  say  there  is  no  controversy — 
of  course  I  speak  subject  to  correction — which  can  be  referred  to  upon 
the  question  of  right  between  nations,  which  has  ever  been  determined 
by  direct  reference  either  to  the  moral  law  or  to  the  law  of  nature. 

Senator  Morgan. — You  remember,  Sir  Charles,  that  in  the  Treaty 
between  Great  Britain  and  the  United  States,  the  Treaty  of  Washington 
in  1871,  the  two  Governments  failed  to  agree  as  to  what  the  international 
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law  was  in  its  application  to  the  alleged  fitting  oat  of  those  cruisers, 
and  so  forth.  That  they  agreed  upon  three  distinct  propositions  or  rules 
of  right  to  operate  between  the  two  Governments  in  respect  of  their 
controversy.  They  could  not  agree  on  them  as  propositions  of  interna- 
tional law,  but  they  were  so  obviously  just  and  proper  that  they  made 
an  agreement  in  the  same  Treaty  that  hereafter  those  three  propositions 
should  stand  for  international  law  between  the  two  Governments. 

Sir  Charles  Russell. — I  have  no  doubt  they  showed  their  good 
sense. 

Senator  Morgan. — I  have  no  doubt  they  did. 

Sir  Charles  Russell. — But  what  were  they  doing! 

Senator  Morgan. — Making  international  law. 

Sir  Charles  Russell. — With  great  deference,  supplying  the  absence 
of  international  law. 

Senator  Morgan. — That  is  what  I  mean. 

Sir  Charles  Eussell. — Doing  by  Convention  that  which  interna- 
tional law  did  not  do. 

Senator  Morgan. — That  is  what  I  mean. 

Sir  Charles  Eussell. — And  in  truth  that  is  the  subject  which  must 
engage  your  attention  a  little  later  when  I  come  to  another  branch  of 
this  case,  that  the  fact  is,  there  being  no  international  law  upon  this 
question,  the  place  of  international  law  is  determined  by  Convention, 
which  so  far  as  this  Tribunal  is  concerned  gets  another  name — "  Regu- 
lations". 

But  now  I  turn  from  these  vajpie  propositions  (as  I  must  respectfully 
call  them,  while  I  am  sure  I  do  not  desire  otherwise  than  to  express  my 
admiration  for  the  learning  and  ability  of  my  friend),  with  a  certain 
sense  of  relief  to  see  whether,  when  we  come  to  definite  authority,  my 
friend  is  able  to  produce  anything  definite  in  support  of  his  views;  and 
when  I  come  to  these  authorities  what  do  I  find  f  that  of  the  authorities 
cited,  all  of  them  support  the  argument  of  Great  Britain,  some  of  them 
indeed  are  referred  to  in  it;  and  to  the  examination  of  those  authorities 
I  now  invite  the  attention  of  this  Tribunal. 

1009     EXAMINATION  OF  AUTHORITIES  OITED  BY  THE  UNITED  STATES. 

The  authorities  cited  in  the  Argument  of  the  United  States  are  to 
be  found  at  page  108.  They  begin  with  a  citation  from  "  Studies  in 
the  Eoman  law  "  by  Lord  Mackenzie. 

Deer  in  a  forest,  rabbits  in  a  warren,  fish  in  a  pond,  or  other  wild  animals  in  the 
keeping  or  possession  of  the  first  holder  cannot  be  appropriated  by  another  unless 
they  regain  their  liberty,  in  which  case  they  are  free  to  be  again' acquired  by  occu- 
pancy. Tame  or  domesticated  creatures,  such  as  horses,  sheep,  poultry,  and  the  like, 
remain  the  property  of  their  owners,  though  strayed  or  not  confined.  The  same  rule 
prevails  in  regard  to  such  wild  animals  already  appropriated  as  are  in  the  habit  of 
returning  to  their  owners,  such  as  pigeons,  hawks  m  pursuit  of  game,  or  bees 
Awarming  while  pursued  by  their  owners. 

All  perfectly  sound — pigeons  for  whom  a  dovecote  is  provided,  who 
are  supplied  with  food  and  induced  to  return  not  merely  to  a  particular 
place,  but  to  fly  for  the  shelter  of  home  to  a  particular  place.  So 
hawks,  trained  by  great  effort  and  labour,  to  fly  game  and  return  to 
the  wrist  or  shoulder  of  the  owner.  So  bees,  naturally  wild,  but  which 
in  a  swarm  are  captured,  put  into  an  artificial  hive,  supplied  with  food 
to  commence  their  saving  operations, — supplied  with  mechanical  con- 
trivances to  aid  them  in  the  construction  of  their  combs — it  is  of  these 
last  you  will  properly  say  that  there  is  qualified  property  in  them :  that 
that  property  is  not  lost  when  they  temporarily  disappear.    It  is  in 
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fact  only  lost  when  they  have  definitely  lost  their  habit  of  returning* 
and  have  resumed  their  former  wild  state. 

An  extract  from  Gains'  Elements  of  Roman  Law  follows,  which  I  do 
not  think  I  need  trouble  to  read,  as  it  is  to  the  same  effect.  There  is 
then  a  quotation  from  Von  Savigny  on  Possession.  The  second 
paragraph  is  this. 

Wild  animals  are  only  possessed  so  long  as  some  special  disposition  (custodia) 
exists  which  enables  us  actually  to  get  them  into  our  power.  It  is  not  every  cuato- 
dia,  therefore,  which  is  sufficient;  whoever,  for  instance,  keeps  wild  auimals  in 
a  park,  or  fish  in  a  lake,  has  undoubtedly  done  something  to  secure  them,  but  it  does 
not  depend  on  his  mere  will,  but  on  a  variety  of  accidents  whether  he  can  actually 
catch  them  when  he  wishes,  consequently,  possession  is  not  here  retained. 

How  completely  that  applies ! 

When  these  animals  are  on  the  Islands  the  lessees  have  the  capacity 
to  knock  a  great  many  of  them  on  the  head  and  so  get  possession  and 
capture  them ;  but  the  moment  they  go  away  to  sea,  they  are  beyond 
all  human  control.  And  further  it,  is  impossible — (as  I  have  pointed 
ont  already  it  makes  the  case  of  the  seals  a  fortiori),  to  keep  them  iu 
that  continuous  confinement  which  is  possible  in  the  case  of  purely 
terrestrial  animals,  because  if  they  are  kept  on  land  they  die. 

Now  about  the  animu*  revertendi  I  read  from  the  bottom  of  page  108 
from  Savigny. 

Wild  beasts  tamed  artificially — 

1010        That  is  to  say  habituated  by  art,  custom,  contrivance  and 
teachiug  of  man. 

Wild  beasts  tamed  artificially,  are  likened  to  domesticated  animals  so  long  as  they 
retain  the  habit  of  returning  to  the  spot  where  their  possessor  keeps  them. 

The  doves  in  a  dove-cot,  the  bees  in  a  hive,  the  hawk,  are  taught  to 
go  and  to  return — they  are  artificially  tamed. 

The  next  writer  cited  is  Puffendorf,  who  is  one  of  the  class  which  I 
may  call  metaphysical  writers,  no  doubt  of  great  distinction,  but  one 
who  is  always  seeking,  as  I  shall  show  you — (judged  not  by  my  state- 
ment, I  need  not  say,  but  by  the  statements  of  critical  men  of  author- 
ity)— for  some  metaphysical  reason  to  justfy  the  existence  of  a  particu- 
lar law.  This  illustration  of  his  method  occurs  to  my  mind  from  the 
reading  of  it.  He  explains  the  right  which  he  admits  to  exist  in  all 
the  nations  of  the  world,  to  take  all  they  choose  to  get  or  can  get  from 
the  high  sea;  and  he  explains  it  upon  the  reason  that  the  products  of 
the  sea  are  inexhaustible.  Well,  that  may  or  may  not  be  a  metaphys- 
ical foundation  for  the  law,  but  it  is  clearly  not  a  reason  of  the  law. 
When  nations  began  to  exercise  their  rights  on  the  high  seas,  they 
never  asked  one  another,  in  settling  their  mutual  rights,  if  the  things 
they  were  pursuing  were  or  were  not  inexhaustible!  They  pursued  them 
on  the  high  sea  because  those  things  were  the  common  property  of 
mankind,  and  because  there  was  no  exclusive  right  of  any  one  in  the 
sea:  because  upon  the  great  Ocean  all  were  equal.  That  I  think  is  a 
fair  illustration  of  the  value  of  Puflendorf  s  statements. 

Then  on  page  109  there  is  a  citation  from  Bracton  which  I  think  my 
friend  did  not  read. 

The  dominion  over  things  by  natural  right  or  by  the  right  of  nations  is  acquired 
in  various  ways.  In  the  first  place,  through  the  first  taking  of  those  things  which 
belong  to  no  person,  and  which  now  belong  to  the  King  by  civil  right,  and  are  not 
common  as  of  olden  time,  such,  for  instance,  as  wild  beasts,  birds,  and  fish,  and  all 
animals  which  are  born  on  the  earth,  or  in  the  sea,  or  in  the  sky,  or  in  the  air; 
wherever  they  may  be  captured  and  wherever  they  shall  have  been  captured,  they 
begin  to  be  mine  because  they  are  coerced  under  my  keeping,  and  by  the  saint* 
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mason,  if  they  escape  from  my  keeping,  aud  recover  their  natural  liberty  they  oea&e 
to  be  mine,  and  again  belong  to  the  first  taker.  But  they  recover  their  natural  lib- 
erty, then,  when  they  have  either  escaped  from  my  sight  in  the  free  air,  and  are  no 
longer  in -my  keeping,  or  when  they  are  within  my  sight  under  such  circumstances, 
that  it  is  impossible  lor  me  to  overtake  them. 

Occupation  also  comprises  fishing,  hunting,  and  capturing;  pursuit  alone  does  not 
make  a  thing  mine,  for  although  1  have  wounded  a  wild  beast  so  that  it  may  be  cap- 
tured, nevertheless  it  is  not  mine  unless  I  capture  it.  On  the  contrary  it  will  belong 
to  him  who  first  takes  it,  for  many  things  u finally  happen  to  prevent  the  capturing 
it.  Likewise,  if  a  wild  boar  falls  into  a  net  which  I  have  spread  for  hunting,  and  I  have 
carried  it  off,  having  with  much  exertion  extraoted  it  from  the  net,  it  will  be  mine, 
if  it  shall  have  come  iuto  my  power,  unless  custom  or  privilege  rules  to  the  contrary. 
Occupation  also  includes  shutting  up,  as  in  the  case  of  bees,  which  are  wild  by 
nature,  for  if  they  should  have  settled  on  my  tree  they  would  not  be  any  the  more 
mine, — 

1011    on  his  land  still — on  bis  tree: 

until  I  have  shut  them  up  in  a  hive,  than  birds  which  have  made  a  nest  in  my  tree, 
and  therefore  if  another  person  shall  shut  them  up,  he  will  have  the  dominion  over 
them.  A  swarm,  also,  which  has  flown  away  out  of  my  hive,  is  so  long  understood 
to  be  mine  as  long  as  it  is  in  my  sight,  and  the  overtaking  of  it  is  not  impossible, 
otherwise  they  belong  to  the  first  taker;  but  if  a  person  shall  capture  them,  he  does 
not  make  them  his  own  if  he  shall  know  that  they  are  another's,  but  he  commits  a 
theft  unless  he  has  the  intention  to  restore  them.  And  these  things  are  true,  unless 
sometimes  from  custom  in  some  parts  the  practice  is  otherwise. 

What  has  been  said  above  applies  to  animals  which  have  remained  at  all  times 
wild;  and  if  wild  animals  have  been  tamed,  and  they  by  habit  go  out  and  return,  fly 
away,  and  fly  back,  such  as  deer,  swans,  seafowls,  and  doves,  and  such  like,  another 
rule  has  been  approved,  that  they  are  so  long  considered  as  ours  as  long  as  they 
have  the  disposition  to  return ;  for  if  they  have  no  disposition  to  return  they  cease 
to  be  ours. 

I  have  already  pointed  ont  that  Savigny  expresses  the  trne  meaning 
of  the  word  "  habituated  v  to  return,  or  "  accustomed"  to  return,  when 
he  describes  it  as  the  taming  of  the  animal  artificially. 

Then,  on  page  110,  there  is  a  citation  from  Bowyer,  a  most  respecta- 
ble gentleman  but  not  admitted  amongst  the  highest  authorities,  I 
think,  but  entirely  in  our  favor.  Sir  George  Bowyer  is  known  to  some 
of  the  Arbitrators,  I  know.  He  is  known  to  Lord  Hannen  I  am  sure, 
and  known  to  me  very  well,  and  to  my  friends.  In  the  second  paragraph 
of  the  citation  he  says : 

When  you  have  eaught  any  of  these  animals  it  remains  yours  so  long  as  it  is 
under  the  restraint  of  your  custody.  But  as  soon  as  it  has  escaped  from  your  keep- 
ing and  has  restored  itself  to  natural  liberty,  it  ceases  to  be  yours  and  again  becomes 
the  property  of  whoever  occupies  it.  The  animal  is  understood  to  recover  its  natural 
liberty  when  it  has  vanished  from  yonr  Bight,  or  is  before  your  eyes  under  such 
circumstances,  that  pursuit  would  be  difficult. 

Then  in  the  middle  of  the  next  page  111,  he  says: 

The  general  principle  respecting  the  acquisition  of  animals,  ferw  natnrm,  is  that  it 
is  absurd  to  hold  anything  to  be  a  man's  property  which  is  entirely  out  of  his  power. 

and  so  on. 

Then  the  edition  of  the  Institutes  of  Justinian,  of  Cooper,  is  referred 
to  at  page  112. 

Section  12.  De  Occupatione  Ferarum. — Wild  beasts,  birds,  fish,  and  all  animals,  bred 
either  in  the  sea,  the  air,  or  upon  the  earth,  so  soon  as  they  are  taken,  become  by 
the  law  of  nations,  the  property  of  the  captor. 

I  ought  to  say,  I  think,  with  great  deference,  it  is  hardly  correct  to 
say  there  "the  law  of  nations."  It  really  is,  jus  gentium.  1  suppose 
what  really  is  meant  there  is  the  law  of  particular  nations. — It  is  not 
the  jus  inter  gentes,  which  is  referred  to;  it  is  the  jus  gentium. 

The  President. — I  believe  from  my  recollection  of  Koman  law  jus 
gentium  meant  natural  law. 
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Sir  Charles  Russell. — The  laws  common  to  those  nations  which 
were  known  to  the  Eomans. 

1012  The  President. — The  Romans,  of  course,  were  not  considered 
as  having  any  international  law. 

Sir  Charles  Russell.— Then  the  Case  of  the  Swans — (7  Coke,  15 
b.),  is  pointed  on  page  113.  The  swan  being  one  of  the  animals  reck- 
oned a  royal  bird,  the  keeping  of  it  required  a  royal  franchise.  The 
technical  phrase  is  the  keeping  of  a  "  game  "  of  swans.  As  we  all  know, 
swans  are  marked,  and  this  case  really  goes  further  in  one  sense  against 
the  contention  of  my  friend  than  he  seems  to  suppose,  because  at  the 
top  of  page  114  it  is  said : 

It  was  resolved  that  all  white  swans  not  marked,  which  have  gained  their  natural 
liberty,  and  are  swimming  in  an  open  and  common  river,  might  be  seized  to  the 
King's  use 

But  howl 

by  his  prerogative,  because  Volatilia  (qua  sunt  J 'era  natures)  alia  sunt  regalia,  alia  oom~ 
munia;  .  .  .  as  a  swan  is  a  royal  fowl;  and  all  those,  the  property  whereof  is  not 
known,  do  belong  to  the  King  by  his  prerogative ;  and  so  whales,  and  sturgeons,  are 
royal  fish,  and  belong  to  the  King  by  his  prerogative. 

But  it  was  resolved  also  that  the  subject  might  have  property  in  white  swans  not 
marked,  as  some  may  have  swans  not  marked  in  his  private  waters,  the  property  of 
which  belougs  to  him  and  not  to  the  King;  and  if  they  escape  out  of  his  private 
waters  into  an  open  and  common  river,  he  may  bring  them  back  and  take  them 
again.    And  therewith  agreeth  Brae  ton. 

Then  he  goes  on : 

But  if  they  have  gained  their  natural  liberty,  and  are  swimming  in  open  and  com- 
mon rivers,  the  King's  officer  may  seize  them  in  the  open  and  common  river  for  the 
King;  for  one  white  swan  without  such  pursuit  as  aforesaid  can  not  be  known  from 
another;  and  when  the  property  of  a  swan  can  not  be  known,  the  same  being  of  its 
nature  a  fowl  royal,  doth  belong  to  the  King. 

I  do  not  thin  k  I  need  trouble  by  reading  that  authority  further.  Then 
on  page  115  there  is  a  reference  to  the  case  of  Child  v.  Ghreenkill,  (3 
Croke,  553). 

Trespass  for  entering  and  breaking  plaintiff's  close  and  fishing  and  taking  fish  in 
his  several  fishery.  Contended  for  the  defendant  that  he  could  not  say  "his"  fishes, 
for  he  hath  not  any  property  in  the  tish  until  he  takes  them  and  has  them  in  his  pos- 
session. Attorneys  lor  plaintiff  main  tained  that  they  were  in  his  several  fishery,  and 
that  he  might  say  "his"  fishes,  for  there  was  not  any  other  that  might  take  them, 
and  all  the  court  was  of  that  opinion. 

Now  this  is  a  matter  which,  Lord  Hannen  will  forgive  me  for  saying 
so,  requires  a  word  of  explanation,  for  I  doubt  if  it  would  otherwise  be 
intelligible  to  those  members  of  the  Tribunal  who  are  not  acquainted 
with  the  technical  rules  of  pleading.  The  question  arose  on  demurrer; 
that  is  to  say,  the  plaintiff  was  complaining  that  he,  being  the  owner  of 
a  several  fishery,  the  defendant  broke  and  trespassed  and  took  and 
carried  away  his  fish,  whereupon  the  defendaut  pleaded — You  cannot 
say  they  are  "  your  "  fish,  because  they  are  not  in  your  possession ;  they 
were  merely  in  your  pond,  or  your  fishery;  and,  therefore,  you  cannot 
say — it  is  erroneous  to  say,  as  a  matter  of  law  and  pleading — they  are 
"  your  "  fish  at  all.    The  complaint  being  trespass  on  the  fishery, 

1013  the  Court  thereupon  decides  that,  if  they  were  nobody  else's  fish, 
they  certainly  were  not  the  defendant's  who  is  breaking  and  enter- 
ing; and  on  the  question  of  pleading,  that  the  pleading  is  not  bad  which, 
complains  of  trespass  of  the  several  fishery,  merely  because  it  states 
these  fish  are  the  property  of  the  plaintiff.    That  is  the  whole  case. 

The  case  of  Keeble  v.  Hickeringill  is  next  cited.  This  I  shall  refer  to, 
because  it  is  not  set  out  in  the  citation  at  page  115  quite  fully,  and  I 
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have,  therefore,  the  report  before  me.  The  report  is  in  the  note  to  11 
East's  Reports,  at  page  573.    It  was  decided  in  the  year  1809. 

Now  this  was  the  case  and  it  is  an  important  case.  The  Plaintiff  had 
erected  at  his  own  expense  upon  his  own  land,  or  npon  the  water  in  his 
own  land,  a  decoy:— decoys  were  at  one  time  a  considerable  industry 
in  varioas  places — in  order  to  attract  ducks  to  that  decoy;  and  his 
complaint  was  that  the  Defendant,  intending  to  injure  him,  and 
maliciously,  not  in  exercise  of  a  right  of  his  own,  or  for  purposes  of 
his  own,  but  maliciously,  had  fired  guns  in  the  neighbourhood  of  that 
decoy,  in  order  to  frighten  the  ducks  away  from  it,  and  the  question 
was  whether  that  was  or  was  not  a  good  cause  of  action.  The  ducks 
attracted  to  the  decoy  were,  of  course,  wild  ducks  in  which  the  Plain- 
tiff could  claim  no  property,  and  did  claim  no  property  till  he  had 
actually  shot  them  or  captured  them.  His  complaint  was  not  that,  but 
that  the  Defendant  had  done  that  maliciously  to  injure  him  not  in  the 
exercise  of  any  right,  but  with  a  view  to  disturbing  him,  the  Plaintiff, 
in  reaping  the  benefit  of  his  decoy :  and  the  question  was  whether  that 
gave  him  a  cause  of  action. 

There  is  so  much  to  say,  and  I  am  anxious  to  get  over  the  ground, 
that  I  will  read  only  enough  to  bring  out  that  point. 

Action  upon  the  case.  Plaintiff  declares  that  he  was,  on  the  8th  of  November  in 
the  second  year  of  the  Queen,  lawfully  possessed  of  a  close  of  land  and  a  decoy  upon 
it,  to  which  wild  fowl  used  to  resort;  and  the  Plaintiff  had  at  his  own  costs  and 
charges  prepared  and  procured  divers  decoy-ducks,  nets,  machines,  and  other 
engines  for  the  decoying  and  taking  of  the  wild  fowl,  and  enjoyed  the  benefit  in 
taking  them.  The  defendant,  knowing  which  and  intending  to  damnify  the  Plaintiff 
in  his  vivary,  and  to  fright  and  drive  away  the  wildfowl  used  to  resort  thither,  and 
deprive  him  of  his  profit,  did,  on  the  8th  of  November,  resort  to  the  head  of  the 
said  pond  and  vivary  and  did  discharge  six  guns  laden  with  gun-powder,  and  with 
the  noise  and  stink  of  the  gunpowder  did  drive  away  the  wildfowl  then  being  in  the 
pond ;  and  on  the  11th  and  12th  days  of  November  the  Defendant,  with  design  to 
damnify  the  Plaintiff  and  fright  away  the  wildfowl,  did  place  himself  with  a  gun 
near  the  vivary. 

And  so  on,  and  Ghief  Justice  Holt,  a  Judge  of  great  authority,  deals 
with  the  matter  thus — 

When  a  man  useth  his  art  or  his  skill  to  take  them  to  sell  and  dispose  of  for  his 

firofit,  this  is  his  trade;  and  he  that  hinders  another  in  his  trade  or  livelihood  is 
iable  to  an  action  for  so  hindering  him.  Why  otherwise  are  scandalous  words 
spoken  of  a  man  in  his  profession  actionable,  when  withont  his  profession  they  are 
not  sot 

1014        And  so  on ; 

But  therein  is  the  difference  to  be  taken  between  a  liberty  in  which  the  public 
hath  a  benefit,  and  that  wherein  the  public  is  not  concerned.  The  other  is  where  a 
violent  or  malicious  act  is  done  to  a  man's  occupation,  profession,  or  way  of  getting 
a  livelihood;  there  an  action  lies  in  all  cases.  But  if  a  man  doth  him  damage  by 
nsing  the  same  employment;  as  if  Mr.  Hickeringill  had  set  up  another  decoy  on  his 
own  ground  near  the  Plaintiff's,  and  that  had  spoilt  the  custom  of  the  Plaintiff,  no 
action  would  lie,  because  he  had  as  much  liberty  to  make  and  use  a  decoy  as  the 
Plaintiff. 

The  action  was  simply  brought  against  the  Defendant  for  an  act  not 
purporting  to  be  done  in  exercise  of  a  right  of  his,  but  maliciously  done 
in  order  to  injure  and  damnify  the  Plaintiff. 

Lord  Hannbn. — At  page  116  in  the  "Modern  Report",  the  antithesis 
is  brought  out  very  clearly. 

Suppose  the  Defendant  had  shot  in  his  own  ground,  if  he  had  occasion  to  shoot,  it 
would  be  one  thing,  but  to  shoot  ou  purpose  to  damage  the  Plaintiff  is  another 
thing  and  a  wrong. 
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Sir  Charles  Russell. — Quite  so.  The  appositeness  is  clear  enough, 
because  the  Tribunal  will  see,  whatever  else  has  been  said  about  pelagic 
sealers,  there  is  one  thing  that  has  not  been  said,  and  could  not  be  said, 
aud  that  is  this:  that  these  pelagic  sealers,  largely  American  and 
largely  Canadian,  were  pursuing  pelagic  sealing  maliciously  intending 
to  injure  anybody.  They  were  pursuing  what  they  considered  to  be  a 
right,  and  they  were  pursuing  this  mode  of  capture  or  industry  in  order 
to  earn  the  profit  which  accrued  to  them  from  its  pursuit. 

Now  I  turn  to  the  case  of  Amory  v.  Flyn.  But,  why  these  cases  have 
been  cited,  I  do  not  know.  It  sometimes  has  come  into  my  mind  that 
my  learned  friend,  with  the  multiplicity  of  affairs  which  no  doubt 
occupied  him,  turned  some  intelligent  student  into  a  library  to  copy 
wholesale  passages  and  pages  which  have  some  remote  bearing  on  the 
case. 

Lord  Hannen. — But  some  of  them  have  a  considerable  bearing,  and 
may  have  been  put  in  out  of  fairness  as  being  authorities  against  them. 

Sir  Charles  Russell. — Well,  my  Lord,  I  withdraw  what  I  said. 
My  learned  friends  have  been  good  enough  to  supply  us  with  them, 
and  I  withdraw  what  I  said,  and  I  ought  not  properly  to  have  said  it. 

What  is  this  easel  It  is  a  case  in  which  one  Amory  brought  an 
action  of  trover  against  Flyn  before  the  Justice  for  two  geese:  It  is  an 
American  case  and  is  reported  in  10  Johnson's  Reports. 

The  plaintiff  proved  a  demand  of  the  geese  and  a  refusal  by  the  defendant  nnleas 
the  plaintiff  would  first  pay  25  cents  for  liquor  furnished  to  two  men  who  had  caught 
the  geese  and  pledged  them  to  the  defendant  for  it. 

The  geese  were  of  the  wild  kind,  but  were  so  tame  as  to  eat  out  of  the  hand. 
They  bad  strayed  away  twice  before,  and  did  not  return  until  brought  back.  The 
plaintiff  proved  property  in  them,  and  that  after  the  geese  had  left  his  premises,  the 
son  of  the  defendant  was  seen  pursuing  them  with  dogs  and  was  informed  that  they 
belonged  to  the  plaintiff. 

1015       In  other  words,  they  were  tame  geese,  and  that  is  what  the 
Court  said. 

Per  curiam.  The  geese  ought  to  have  been  considered  as  reclaimed  so  as  to  be  the 
subject  of  property.  Their  identity  was  ascertained:  they  were  tame  and  gentle, 
and  had  lost  the  power  or  disposition  to  fly  away.  They  had  been  frightened  and. 
chased  by  the  defendant's  son,  with  the  knowledge  that  they  belonged  to  the  plain- 
tiff, and  the  case  affords  no  colour  for  the  inference  that  the  geese  had  regained 
their  natural  liberty  as  wild  fowl  and  that  the  property  in  them  had  ceased. 

Again,  on  page  117  is  the  case  of  Goff  v.  Kilts;  that  is  also  an 
American  authority,  reported  in  15th  Wendell's  Reports. 

The  owner  of  bees  which  have  been  reclaimed 

mark  the  word  "reclaimed" — 

may  bring  an  action  of  trespass  against  a  person  who  cuts  down  a  tree  into  which 
the  bees  have  entered  on  the  soil  of  another,  destroys  the  bees  and  takes  the  honey. 

Where  bees  take  up  their  abode  in  a  tree,  they  belong  to  the  owner  of  the  soil,  if 
they  are  unreclaimed,  but  if  they  have  been  reclaimed,  and  their  owner  is  able  to 
identify  his  property,  they  do  not  belong  to  the  ©wner  of  the  soil,  but  to  him  who 
had  the  former  possession,  although  he  cannot  enter  upon  the  lands  of  the  other  to 
retake  them  witnout  subjecting  himself  to  an  action  of  trespass. 

The  only  point  on  that  which  I  should  have  thought  was  a  little 
doubtful,  but  which  I  think  is  not  material  here,  is  where  he  says  it 
belonged  to  the  owner  of  the  tree.  I  do  not  think  myself  that  that 
would  be  quite  so.  It  merely  means,  1  think,  they  belonged  to  him 
in  the  sense  that  he  would  have  the  right  to  take  them. 

Mr.  Carter. — The  case  does  not  decide  it. 

Sir  Charles  Bussell. — No.  I  am  much  obliged  to  my  learned 
friend;  it  is  really  a  mistake.    It  is  the  headnote  by  the  reporter  of  the 
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case,  and  not  the  Judgment.    I  have  the  reports  here,  and  they  are  at 
the  service  of  any  Members  of  the  Tribuual  who  desire  to  look  at  them. 
Then  it  proceeds. 

Error  from  tbe  Madison  Common  Plena.  Kilts  sued  Goff  in  a  justice's  eonrt  in 
trespass  for  taking  and  destroying  a  swarm  of  beesf  and  the  honey  made  by  them. 
The  swarm  left  the  hive  of  the  plaintiff,  flew  off  and  went  into  a  tree  on  the  lands  of 
the  Lenox  Iron  Company.  The  plaintiff  kept  the  bees  in  sight,  followed  them,  and 
marked  the  tree  into  which  they  entered. 

This  was  obviously  a  swarm  which  the  Plaintiff  had  hived;  he  was 
able  to  identify  them ;  he  keeps  them  in  sight,  follows  them,  and  marks 
the  tree  into  which  they  enter. 

Two  months  afterwards  the  tree  was  cat  down,  the  bees  killed,  and  the  honey 
fonnd  in  the  tree  taken  by  the  defendant  and  others.  The  plaintiff  recovered  judg- 
ment, which  was  affirmed  by  the  Madison  Common  Pleas.  The  defendant  sued  out 
a  writ  of  error. 

By  the  Court,  Nelson,  J. :  Animals  fera  natures,  when  reclaimed  by  the  art  and 
power  of  man — 

That  is  the  true  doctrine  of  reclamation : 

are  the  subject  of  a  qualified  property;  if  they  return  to  their  natural  liberty  and 
wildness,  without  the  animus  revertendi,  it  ceases.  During  the  existence  of  the  quali- 
fied property,  it  is  nnder  the  protection  of  the  law  the  same  as  any  other  property, 
and  every  invasion  of  it  is  redressed  in  the  same  manner.    Bees  are  feres  naturce,  but 

when  hived  and  reclaimed,  a  person  may  have  a  qualified  property  in  them  by 
1016    the  law  of  nature,  as  well  as  the  civil  law.    Occupation,  that  is  hiving  or 

inclosing  them,  gives  property  in  them.  They  are  now  a  common  species  of 
property,  and  an  article  of  trade,  and  th«  wildness  of  their  nature,  by  experience 
and  practice,  has  become  essentially  subjected  to  the  art  and  power  of  man.  An 
unreclaimed  swarm,  like  all  other  wild  animals,  belongs  to  the  first  occupant — in 
other  words,  to  the  person  who  first  hives  them;  but  if  the  swarm  fly  from  the  hive 
of  another,  his  qualified  property  continues  so  long  as  he  can  keep  them  in  sight,  and 
possesses  the  power  to  pursue  them. 

That  is  all  I  think  that  I  need  read  of  that  case. 

Now,  the  case  of  Blades  v.  Higgs  is  on  page  119 ;  and  I  have  the  report 
of  that  case  here  also.  It  was  decided  by  the  House  of  Lords  in  1865. 
You  will  find  it  reported  in  the  11th  "House  of  Lords'  Cases",  at  page 
621.  The  sole  question  in  the  case  was  this; — Was  the  property  in  cer- 
tain rabbits  killed  by  a  trespasser  on  the  land  of  another  person,  in  the 
man  who  killed,  them  or  were  the  dead  rabbits  the  property  of  the  man 
on  whose  land  they  were  killed!  And  1  yesterday  stated,  subject  to 
being  corrected  by  the  Marquis  Venosta  if  I  am  wrong,  that,  according 
to  the  Roman  Law,  the  actual  taker,  though  a  trespasser,  would  have 
the  right  of  property;  wherein  the  American  and  the  English  Law  differ 
from  the  Roman  Law.  The  sole  question,  therefore,  in  the  case  was,  to 
which  of  two  persons  did  the  property  belong!  The  rabbits  were  shot, 
and  the  question  was,  to  whom  they  belonged! 

Now,  Lord  Chancellor  Westbury,  at  page  631,  thus  states  the  law. 

My  Lords,  when  it  is  said  by  writers  on  the  common  law  of  England  that  there  is 
a  qualified  or  special  right  of  property  in  game,  that  is  in  animals  fera  natures  which 
are  fit  for  the  food  of  man,  whilst  they  continue  in  their  wild  state,  I  apprehend  that 
the  word  "property"  can  mean  no  more  than  the  exclusive  right  to  catch,  kill  and 
appropriate  such  animals,  which  is  sometimes  called  by  the  law  a  reduction  of  them 
into  possession.  This  right  is  said,  in  law,  to  exist  ratione  soli  or  ratione privilegii, 
for  I  omit  the  two  other  heads  of  property  in  game  which  are  stated  by  Lord  Coke, 
namely  propter  industriam  and  ratione  impotentia,  for  these  grounds  apply  to  animals 
which  are  not  in  the  proper  sense  feras  nature..  Property  ratione  soli  is  the  common 
law  right  which  every  owner  of  land  has  to  kill  and  take  all  such  animals  fera  natures 
as  may  from  time  to  time  be  found  on  his  land,  and  as  soon  as  this  right  is  exercised 
the  animal  so  killed  or  oaught  becomes  the  absolute  property  of  the  owner  of  the 
soil. 
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Then  farther  on  he  continues: 

The  question  in  the  present  case  is  whether  game  found,  killed,  and  taken  npon 
my  land,  by  a  trespasser  becomes  my  property  as  much  as  if  it  had  been  killed  and 
taken  by  myself,  or  my  servant  by  my  authority.  Upon  principle  there  cannot,  I 
conceive,  be  much  difficulty.  If  property  in  game  be  made  absolute  by  reduction 
into  possession,  such  reduction  must  not  be  a  wrongful  act,  for  it  would  be  unreason- 
.  able  to  hold  that  the  act  of  the  trespasser,  that  is  of  a  wrongdoer,  should  divest  the 
owner  of  the  soil  of  his  qualified  property  in  the  game,  and  give  the  wrongdoer  an 
absolute  right  of  property  to  the  exclusion  of  the  rightful  owner. 

But  in  game,  when  Killed  and  taken,  there  is  absolute  property  in  some  one,  and, 
therefore,  the  property  in  game  found  and  taken  by  a  trespasset  on  the  land  of  A. 
must  vest  either  in  A.  or  the  trespasser;  and,  if  it  be  unreasonable  to  hold  that  the 
property  vests  in  the  trespasser  or  wrongdoer,  it  mnst  of  necessity  be  vested  in  A., 
the  owner  of  the  soil. 

1017  Then  he  proceeds  to  the  conclusion  that  it  vested  in  the  owner 
of  the  soil. 
In  this  connection  an  erroneous  reference  I  think  is  made  by  my 
learned  friends  in  note  in  their  printed  Argument  attributing  I  think  to 
Lord  Chelmsford  what  in  point  of  fact  I  think  Lord  Chelmsford  did  not 
say.    The  note  is  on  page  54. 

Lord  Chancellor  Chelmsford  made  the  proposition  that  every  thing  must  be  owned 
by  some  one,  the  ground  of  his  decision  in  the  House  of  Lords  in  the  case  of  Blade* 
i>.  Higg$. 

I  think  that  will  not  be  found  to  be  quite  correct. 

Mr.  Carter. — I  should  say  it  was  entirely  correct  from  what  you 
have  read. 

Sir  Charles  Russell.— I  have  not  yet  read  Lord  Chelmsford. 

Lord  Hannen. — He  uses  a  phrase  which  Mr.  Carter  thinks  is  equiv- 
alent. 

Sir  Charles  Eussell. — I  quite  agree,  applied  to  the  particular  case 
it  is  the  equivalent  of  it,  and  it  is  quite  right,  but  the  statement  is 
attributed  to  Lord  Chelmsford. 

Lord  Hannen. — It  is  not  a  general  proposition;  it  is  with  regard  to 
the  facts  of  the  particular  case. 

Sir  Charles  Russell. — Quite  so,  it  is  not  worth  dwelling  upon. 
The  general  proposition  that  everything  must  be  owned  by  somebody 
is  attributed  to  Lord  Chelmsford. 

Lord  Hannen. — I  have  opposite  to  my  note  on  that  "page  110  *j 
there  may  be  something  there. 

Sir  Richard  Webster. — That  is  where  it  is  noted  in  the  Appendix 
later  on. 

Sir  Charles  Russell.— Yes  that  is  the  page  I  have  now  got  to  in 
the  Argument.  It  is  not  worth  dwelling  upon.  The  Judges  agree  in 
saying  the  rabbits  which  were  killed  were  wild :  they  were  killed  by  a 
trespasser  on  the  land  of  A,  and  the  question  was  whose  is  the  property! 
And  contrary  to  the  Roman  law  they  arrived  at  the  conclusion  that  the 
property  was  not  the  trespasser's,  but  that  of  the  man  on  whose  land 
it  was  killed. 

The  President. — Before  you  leave  that  subject,  will  you  allow  me  to 
put  a  question  relating  to  one  of  the  earlier  cases  because  I  should  like 
to  know  your  explanation. 

Sir  Charles  Russell.— On  what  page  is  itt 

The  President. — It  is  about  the  white  swans  on  page  114.  There 
is  this,  that  property  vested  in  the  King  by  reason  of  his  prerogative 
because — 

Volatilia  {qua  sunt  f era  natures)  alia  sunt  regalia,  alia  communia. 

Well  of  course  instead  of  "  volatilia  "  you  might  use  animalia  in  gen- 
eral.   Would  you  consider  that,  in  the  case  of  the  white  swans,  this 
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property  vindicated  by  the  King  of  England  would  go  beyond  the 
limits  of  the  jurisdictional  power  of  the  King  of  England — would 

1018  you  consider  that  as  a  right  of  absolute  property,  which  might 
be  vindicated  even  abroad  out  of  the  limits  of  the  realm  f 

Sir  Charles  Russell. — I  should  like  to  consider  that,  Baron,  if 
you  think  it  important;  but  I  should  have  thought  not. 

The  President. — Yes  I  should  like  to  have  some  explanation  of  it. 
If  you  like  to  think  of  it  by  to-morrow  please  do  so. 

Senator  Morgan. — Do  you  mean,  Mr.  President,  going  outside  the 
realm  f 

The  President.— Yes,  with  reference  to  the  question  you  put  before- 

Senator  Morgan. — If  the  Government  has  the  right  by  its  municipal 
laws  to  appropriate  to  itself  all  property  that  does  not  belong  to  any- 
body else  it  does  not  necessarily  follow  that  that  right  must  be  recog- 
nized by  other  nations. 

The  President. — Well,  Sir  Charles,  perhaps  you  will  be  kind  enough 
to  think  of  it. 

Sir  Charles  Russell. — Yes,  I  should  say,  as  regards  the  nationals- 
of  the  particular  country,  that  the  legislative  power  might  decree  any- 
thing it  pleased  as  regards  property  in  white  swans  or  anything  else' 
wherever  that  property  was,  in  any  part  of  the  world,  as  regards  sub- 
jects or  nationals ;  but  so  far  as  legislation  could  affect  anything  outside 
the  territory,  so  far  as  foreigners  are  concerned,  I  should  have  supposed 
it  could  not  affect  them  outside  the  realm. 

Senator  Morgan. — The  question,  to  my  mind,  arose  more  particu- 
larly in  respect  to  that  part  of  the  three  propositions  submitted  im 
Article  I  of  the  Treaty,  relating  to  the  right  of  pelagic  hunting,  as  we 
call  it,  the  right  of  taking  seals.  It  includes  and  makes  it  incumbent 
upon  the  Arbitrators  to  decide  as  to  the  rights  of  the  citizens  and  sub- 
jects of  both  countries,  not  one  but  both.  Well,  it  is  a  material  fact  that 
the  United  States  have  asserted  and  acquired  property  by  their  munic- 
ipal laws  in  the  fur-seals  within  their  recognized  jurisdiction.  When 
the  seals  are  beyond  that  jurisdiction,  then  the  Tribunal  has  to  decide 
whether  the  citizens  of  the  United  States  have  the  right  to  take  those 
seals  although  they  are  appropriated  to  the  Government  of  the  United 
States,  and  their  taking  within  the  jurisdictional  limits  of  the  United 
States  is  prohibited  under  severe  penalties.  It  is  a  peculiar-attitude 
as  the  case  is  stated  here,  and  one  that  has  given  me  some  concern. 

Sir  Charles  Russell. — May  I  point  out,  Senator,  there  seems  to  be 
a  fundamental  error  of  fact  in  the  statement  you  have  made,  because 
the  United  States  never  has,  by  its  legislation,  asserted  property  in 
the  fur  seals. 

Senator  Morgan. — We  differ  as  to  that,  you  see. 

Sir  Charles  Russell. — Well,  I  shall  be  glad  to  be  referred  to  any 

place  where  they  have  asserted  property.    They  have  asserted  an 

exclusive  right  of  legislation  in  the  eastern  part  of  Behring  Sea.    They 

have,  by  that  legislation,  claimed  to  exclude  all  persons  from  the 

pursuit  of  pelagic  sealing  in  that  area;  but  they  have  never 

1019  by  legislation,  or  by  judgment  in  any  of  the  Courts,  affirmed 
property  in  the  fur-seal  either  in  the  United  States  or  in  any- 
body else. 

The  President. — That  is  a  question  of  fact  which  may  be  different 
from  the  other,  but  I  would  like  to  know  your  opinion  on  the  question 
of  right  in  the  case  of  swans.  It  is  not  absolutely  irrelevant,  I  think, 
and  1  should  like  to  hear  your  observations  about  it. 

Sir  Charles  Russell.— Certainly,  Sir, 
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I  will  only  trouble  the  Tribunal  by  reading  one  more  passage  from 
the  judgment  of  Lord  Chelmsford,  on  page  638  of  the  Report. 

With  respect  to  wild  and  unreclaimed  animals,  therefore,  there  can  be  no  doubt 
that  no  property  exists  in  them  so  long  as  they  remain  in  the  Btate  of  nature.  It  is 
also  equally  certain  that  when  killed,  or  reclaimed  by  the  owner  of  the  land  on  which 
they  are  found,  or  by  his  authority,  they  become  at  once  his  property,  absolutely 
when  they  are  killed,  and  in  a  qualified  manner  when  they  are  reclaimed f 

That  is  to  say,  when  they  are  reclaimed  the  property  is  qualified  and 
not  absolute.    If  they  escape  again,  the  property  is  gone. 

The  next  case  is  the  very  long  case  of  Morgan  and  the  executors  of 
Lord  Abergavenny  against  the  Earl  of  Abergavenny.  J  have  here  the 
report  of  that  case  in  full  as  it  is  reported  in  the  8th  Common  Bench 
Reports  at  page  768. 

This  case  of  Lord  Abergavenny  covers  a  good  many  pages  in  the 
printed  Argument ;  but  the  point  may  be  stated  very  briefly.  The  short 
point  was  this :  If  certain  deer  were  wild  and  unreclaimed,  they  did  not 
pass  to  the  personal  representatives  of  the  late  owner.  If  they  were 
reclaimed  so  as  to  be  in  the  category  of  domesticated  animals,  they  did 
pass  to  the  representative  of  the  late  owner.  That  is  the  short  point. 
I  will  read  first  of  all  what  the  jury  found.  The  facts  are  stated  in  vari- 
ous ways: 

These  deer  were  ted.  They  were  described  as  to  their  habits  as 
being  to  a  large  extent  at  least  tame,  some  shy  and  timid.  The  report 
continues: 

That  they  very  rarely  escaped  out  of  the  boundaries;  that  they  were  attended  by 
keepers,  and  were  fed  in  the  winter  with  hay,  beans  and  other  food ;  that  a  few  years 
back  a  quantity  of  deer  had  been  brought  from  some  other  place  and  turned*  into 
Eridge  Park;  that  the  does  were  watched,  and  the  fawns,  as  they  dropped,  were  con- 
stantly marked,  so  that  their  age  at  a  future  time  might  be  ascertained:  that,  at 
certain  times,  a  number  of  deer  were  selected  from  the  herd,  caught  with  the  assist- 
ance of  dogs,  and  were  put  into  certain  parts  of  the  park,  which  were  then  inclosed 
from  the  rest,  of  sufficient  extent  to  depasture  and  give  exercise  to  the  selected  deer, 
which  were  fattened  and  killed,  either  for  consumption,  or  for  sale  to  venison  dealers; 
that  the  deer  were  usually  killed  by  being  shot;  that  there  was  a  regular  establish- 
ment of  slaughter  houses,  for  preparing  and  dressing  them  for  use. 

Those  are  all  the  facts  I  need  trouble  you  with. 

The  jury  found  that  the  place  was  an  ancient  park  with  all  the  inci- 
dents of  a  legal  park :  Secondly,  that  the  boundaries  of  the  ancient 
park  could  be  ascertained.  They  expressed  a  wish  to  abstain  from  find- 
ing for  either  plaintiffs  or  defendant;  but  upon  being  required  to 
1020  do  so,  they  found  a  verdict  for  the  plaintiffs,  and  stated  that  the 
animals  had  been  originally  wild,  but  had  been  reclaimed.  There- 
fore the  jury  found  that  they  were  reclaimed  animals — originally  in  the 
class  of  wild  animals,  but  reclaimed. 

Then  the  rule  came  on  for  argument.    I  read  now  from  the  judgment. 

The  President. — Does  it  appear  that  those  deer  were  selected  and 
shut  up  to  be  fattened  ! 

Sir  Charles  Russell. — Oh  no;  the  question  arose  as  to  all  the  deer, 
some  of  whom  were  shut  up  and  fattened.    The  report  continues: 

The  rule  came  on  to  be  argued  in  Easter  term,  1848;  and  it  appeared,  upon  the  die- 
cubsiou,  that  the  objection  that  no  sufficient  verdiot  had  been  found  by  the  jury, 
had  been  urged  upon  a  misapprehension  of  what  the  jury  had  said. 

The  judgment  of  the  court  was  delivered  by  Mr.  Justice  Maule,  the 
argument  having  been  heard  before  Chief  Justice  Wilde,  Mr.  Justice 
Coltman,  and  Mr.  Justice  Creswell:  and  the  learned  Judge  said. 

The  second  objection  [to  the  summing  up  of  the  Judge]  was  that  the  Judge  had 
misdirected  the  jury;  and  it  was  contended,  in  support  of  that  objection,  that  the 
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Judge  must  be  held  to  have  misdirected  the  jury  in  having  omitted  to  impress  suffi- 
ciently upon  them  the  importance  of  the  fact  of  the  deer  being  kept  in  an  ancient 
legal  park.  But  the  jndge  did  distinctly  direct  the  attention  of  the  jury  to  the  fact 
of  the  deer  being  in  a  legal  park,  if  such  should  be  their  opinion  of  the  place,  as  an 
important  ingredient  in  the  consideration  of  the  question  whether  the  deer  were 
reclaimed  or  not,  when  he  directed  them  that  the  question  whether  the  deer  had  been 
reclaimed,  must  be  determined  by  a  consideration,  among  the  other  matters  pointed 
out  of  the  nature  and  dimensions  of  the  park  in  which  they  were  confined;  and  we 
do  not  perceive  any  objectionable  omission  in  the  Judge's  direction  in  this  respect, 
unless  the  jury  ought  to  have  been  directed  that  such  fact  was  conclusive  to  negative 
the  reclamation  of  the  deer. 

Then  he  proceeds  to  deal  with  the  facts,  and  he  says: 

It  is  not  contended  that  there  wastio  evidence  fit  to  be  submitted  to  the  jury,  and 
that  therefore  the  plaintiff  ought  to  have  been  nonsuited;  bat  it  is  said  that  the 
weight  of  the  evidence  was  against  the  verdict. 

He  deals  with  that  question  thus : 

In  considering  whether  the  evidence  warranted  the  verdict  upon  the  issue,  whether 
the  deer  were  tamed  and  reclaimed,  the  observations  made  by  Lord  Chief  Justice 
Willes  in  the  case  of  Davie*  v.  Powell  are  deserving  of  attention.  The  difference  in 
regard  to  the  mode  and  object  of  keeping  deer  in  modern  times,  from  that  which 
anciently  prevailed,  as  pointed  out  by  Lord  Chief  Justice  Willes  cannot  be  over- 
looked. It  is  truly  stated,  that  ornament  and  profit  are  the  sole  objects  for  which 
deer  are  now  ordinarily  kept,  whether  in  ancient  legal  parks,  or  in  modern  inclosures, 
so  called ;  the  instances  being  very  rare  in  which  deer  in  such  places  are  kept  and 
used  for  sport;,  indeed,  their  whole  management  differing  very  little,  if  at  all,  from 
that  of  sheep,  or  of  any  other  animals  kept  for  profit.  And  in  this  case,  the  evidence 
before  adverted  to,  was,  that  the  deer  were  regularly  fed  in  the  winter ;  the  does  with 
young  were  watched;  the  fawns  taken  as  soon  as  dropped,  and  marked;  selections 
from  the  herd  made  from  time  to  time,  fattened  in  places  prepared  for  them,  and 
afterwards  sold  or  consumed, — with  no  difference  of  circumstance  than  what  attached, 
as  before  stated,  to  animals  kept  for  profit  and  food. 

As  to  some  being  wild,  and  some  tame,  it  is  said, — individual  animals,  no  doubt 
differed,  as  individuals  in  almost  every  race  of  animals  are  found,  under  any  circum- 
stances, to  differ  in  the  degree  of  tameness  that  belongs  to  them.  Of  deer 
1021  kept  in  stalls,  Borne  would  be  found  tame  and  gentle,  and  others  quite  irreclaim- 
able, in  the  sense  of  temper  and  quietness. 

Upon  a  question  whether  deer  are  tamed  and  reclaimed,  each  case  must  depend 
upon  the  particular  facts  of  it;  and.  in  this  case,  the  Court  think  that  the  facts  were 
such  as  were  proper  to  be  submitted  to  the  jury;  and,  ne  it  was  a  question  of  fact 
for  the  jury,  the  Court  cannot  perceive  any  sufficient  grounds  to  warrant  it  in  say- 
ing that  the  jury  have  come  to  a  wrong  conclusion  upon  the  evidence. 

I  therefore  wish  to  point  out  that  all  that  case  really  shows  is  that? 
upon  certain  evidence,  it  was  submitted  as  a  question  of  fact  to  a  jury? 
who  are,  according  to  the  English  system  of  jurisprudence,  charged 
with  the  determination  of  questions  of  fact,  whether  or  not,  in  the  cir- 
cumstances of  the  particular  case,  the  deer  in  question  belonged  to  the 
category  of  wild  and  unreclaimed  deer,  or  belonged  to  the  category  of 
tamed  and  reclaimed  deer;  whether  in  fact  in  the  opinion  of  the  jury 
they  were  tamed  and  reclaimed.  The  jury  found  that  in  fact  they 
were  tamed  and  reclaimed.    That  is  the  whole  case. 

Next  we  have  the  case  of  Davies  v.  Powell,  which  is  reported  in 
Willes'  Eeports.  It  was  decided  in  1737,  long  previous  to  the  case 
last  mentioned;  in  the  middle  of  the  last  century.  This  was  of  the 
same  class  of  cases  for  which  I  must  be  forgiven  for  uttering  one  word 
of  explanation.  This  was  also  on  demurrer.  It  is  found  on  page  126 
of  the  United  States  Argument: 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff  called  Caversham 
Park,  containing  600  acres  of  land,  etc.,  for  treading  down  the  grass,  and  for  chasing, 
taking  and  carrying  away  diversas  feras,  videlicet,  100  bucks,  100  does  and  60  fawns 
of  the  value  of  £600  of  the  said  plaintiff  inclusas  et  coarotata$  in  the  said  close  of 
the  plaintiff. 
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You  will  see  therefore  that  the  plaintiff  was  complaining  that  these 
100  bucks,  does,  etc.  which  he  said  were  bis,  were  inclusas  et  coarctatas 
in  the  close  of  the  plaintiff. 

Lord  Hannen. — Can  you  explain  the  use  of  that  Latin  t  It  was 
long  after  Latin  had  been  used  in  that  way. 

Sir  Richard  Webster. — As  late  as  the  middle  of  the  last  century 
I  think  some  words  were  still  used  in  certain  portions  of  the  pleadings. 

Lord  Hannen. — That  is  the  explanation  I  had  given  of  it,  that  cer- 
tain phrases  were  used. 

Sir  Charles  Russell. — Yes;  certain  words  of  art  were  used  in 
the  Latin  tongue.  I  think  that  is  the  explanation.  But  the  question 
here  was:  Whether  they  were  distrainable  for  rent  which  the  plaintiff 
owed  to  his  landlord,  Lord  Cadogan:  and  if  they  were  the  plaintiff's 
property  they  were  distrainable  for  rent,  but  if  they  were  not  the  plain- 
tiff's property,  if  they  were  animals  ferw  naturce  and  wild,  then  they 
were  not  distrainable;  but  he  was  complaining  that  they  had  been 
seized  to  pay  the  rent  he  owed,  and  he  described  them  as  his  own  bucks 
and  his  own  fawns,  as  inclusas  et  coarctatas  in  his  close. 

This  is  again  raised  on  demurrer.  That  is  to  say  the  plaintiff  having 
made  this  complaint,  the  defendant  pleads,  "I  seized  them  for 
1022  rent.  Admitting  all  your  facts,  I  seized  them  for  rent";  where- 
upon a  demurrer  to  that  defence.  If  you  will  turn  to  page  127, 
the  matter  explains  itself  pretty  well.    It  is  the' second  paragraph: 

To  this  plea  the  plaintiff  demure  generally,  and  the  defendants  join  in  demurrer. 

The  technical  effect  of  that,  Mr.  President,  is  this:  That  the  plaintiff 
says:  Although  I  admit  that  the  facts  you  set  up  in  the  defence  are 
true  in  fact,  I  deny  that  in  point  of  law  they  afford  an  answer  to  my 
claim. 

That  is  the  effect  of  the  demurrer.    Then  the  report  goes  on: 

And  the  single  question  that  was  submitted  to  the  judgment  of  the  court  is 
whether  these  deer  under  these  circumstances,  as  they  are  set  forth  in  the  pleading, 
were  distrainable  or  not.    It  was  insisted  for  the  plaintiff  that  they  were  not; 

(1)  Because  they  were  not  feres  natHrce,  and  no  one  can  have  absolute  property  in 
them. 

(2)  Because  they  are  not  chattels,  but  are  to  be  considered  as  hereditaments  and 
incident  to  the  park. 

(3)  Because  if  not  hereditaments,  they  were  at  least  part  of  the  thing  demised. 

(4)  Their  last  argument  was  drawn  ab  inusitato,  because  there  is  no  instance  in 
which  deer  have  been  adjudged  to  be  distrainable. 

Then  the  argument  is  set  out.  The  judgment  of  the  Chief  Justice 
is  given.    He  says: 

I  do  admit  that  it  is  generally  laid  down  as  a  rule  in  the  old  books  that  deer, 
conies,  etc.,  are  fera  naturce,  and  that  they  are  not  distrainable;  and  a  man  can  only 
have  a  property  in  them  ratione  loci. 

"Ratione  loci"  is  only  another  way  of  saying  ratione  soli. 

And  therefore  in  the  case  of  swans  (7  Co.  15,  16,  17,  18)  and  iu  several  other  books 
there  cited  it  is  laid  down  as  a  rule  that  where  a  man  brings  an  action  for  chasing 
and  taking  away  deer,  hares  and  rabbits,  etc.,  he  shall  not  say  suos,  because  he  has 
them  only  for  his  game  and  pleasure  ratione  privilegii  whilst  they  are  in  his  park, 
warren  etc.  But  there  are  writs  in  the  register  (fol.  102),  a  book  of  the  greatest 
authority,  and  several  other  places  in  that  book  which  show  that  this  rule  is  not 
always  adhered  to.  The  writ  in  folio  102  is  quare  claueum  ipsius  et  intravit  et  cuniculo$ 
suo$  oepit. 

The  reason  given  for  the  opinion  in  the  books  why  they  are  not  distrainable  is 
that  a  man  can  have  no  valuable  property  in  them,  etc. 
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Then  comes  the  real  ground  of  the  decision,  the  second  paragraph  at 
the  top  of  page  128: 

And  that  this  is  the  case  of  the  deer  which  are  distrained  in  this  present  case  is 
admitted  in  the  pleadings.  The  plaintiff  by  bring  an  action  of  trespass  tor  them  in 
some  measure  admits  himself  to  have  a  property  in  them;  and  they  are  laid  to  be 
inclusas  et  coarctatas  in  his  close, 


cluso8  et  coarctatas  in  his  close, 

"They  are  laid  to  be",  means  " alleged  to  be"- 

hinVi  fit.  1aaa+.   otava  "him  a.  r»r«vnArt.v  rnfinitfl.  Inni  •    anil  t.hm 


which  at  least  gave  him  a  property  rationc  loci;  and  they  are  laid  to  be  taken  and 
distrained  there ;  bnt  what  follows  makes  it  still  stronger,  for  in  the  demise  set  forth 
in  the  plea  and  on  which  the  qnestion  depends,  they  are  several  times  called  the 
deer  of  John  Davies,  the  plaintiff. 

.  .  .  .  The  plaintiff  therefore  in  this  case  is  estopped  to  say  either  that  he  had 
no  property  in  them  or  that  bis  property  was  of  no  value. 

1023        The  case  is  a  case  decided  on  demurrer  and  it  is  only  of  interest 
technically.    It  decides  nothing.    It  simply  says — 

Yon  as  plaintiffs  have  alleged  tb«»y  were  yon  r  property.  If  they  were  your  property, 
they  were  distrainable.  The  Court  therefore  say  it  is  a  good  plea,  and  it  is  a  good 
answer  to  your  claim. 

I  have  come  to  the  end  of  all  the  authorities  cited  on  the  question  of 
property,  with  one  exception,  and  that  is  an  additional  authority  cited 
by  my  learned  friend  Mr.  Phelps  at  page  180  of  the  printed  argument. 
That  is  the  only  case  which  he  adds  to  the  authorities  citied  by  my 
friend  Mr.  Carter,  the  case  of  Hannam  v.  Mocket.  This  is  a  case  of 
rooks.  I  have  got  the  report  here  for  the  use  of  my  learned  friends  if 
they  desire  it,  or  for  any  member  of  the  Court;  but  there  is  quite  enough 
in  this  for  me  to  refer  to. 

The  facts  there  are  these: 

The  declaration  [that  is  to  say  the  plaintiff's  claim]  stated  that  the  plaintiff  was 
possessed  of  a  close  of  land  with  trees  growing  thereon,  to  which  rooks  had  been 
used  to  resort  and  to  settle  and  to  build  nests  and  rear  their  young  in  the  trees.  That 
is  to  say,  they  came  there  year  after  year  to  this  same  place;  by  reason  whereof 
plaintiff  had  been  used  to  kill  and  take  the  rooks  and  the  youug  thereof,  and  great 
profit  and  advantage  had  accrued  to  him,  yet  that  the  defendant  wrongfully  and 
maliciously  intending  to  injure  the  plaintiff  and  alarm  and  drive  away  the  rooks  and 
cause  them  to  forsake  the  trees  of  the  plaintiff,  wrongfully  and  injuriously  caused 
guns  loaded  with  gun-powder  to  be  discharged  near  the  plaintiff's  close,  and  thereby 
drove  away  the  rooks;  and  thereby  the  plaintiff  was  prevented  from  killing  and 
taking  the  yonng  thereof. 

I  need  not  say  that  rook-pie  is  supposed  to  be  an  edible  commodity; 
and  the  shooting  of  young  rooks  sometimes  amuses  youthful  sportsmen 
at  all  events. 

Plea  not  guilty. 

The  general  issue,  in  fact. 

"  Plea  not  guilty  w  means  I  deny  what  you  say;  I  did  not  do  the  thing. 
The  Case  is  tried;  decided  in  a  particular  way;  and  then  after  trial, 
motion  in  arrest  of  judgment:  it  was  held  that  this  action  was  not  main- 
tainable, inasmuch  as  rooks  were  a  species  of  bird  ferce  naturce,  destruc- 
tive in  their  habits,  not  known  as  an  article  of  food,  or  alleged  to  be  so, 
not  protected  by  any  Act  of  Parliament;  and  the  plaintiff  could  not 
have  any  right  in  them  or  show  any  right  to  have  them  resort  to  his 
trees.  I  should  like  to  read  what  Mr.  Justice  Bayley  says  in  giving 
judgment: 

A  man's  rights  are  the  rights  of  personal  security,  personal  liberty,  and  private 
property.  Private  property  is  either  property  in  possession,  property  in  action,  or 
property  that  an  individual  has  a  special  right  to  acquire.  The  injury  in  this  case 
does  not  affect  to  be  right  of  personal  security  or  personal  liberty,  nor  any  property 
in  possession  or  in  action ;  and  the  question  then  is  whether  there  is  any  injury  to 
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any  property  the  plaintiff  had  a  special  right  to  acquire.  A  man  in  trade  has  a  right 
in  his  fair  chances  of  profit  and  he  gives  up  capita!  to  obtain  it.  It  is  lor  the  good 
of  the  public  that  he  should.  Bnt  has  it  ever  been  held  that  a  man  has  a  right  in  the 
chance  of  obtaining  animals  fera  natures  where  he  has  tad  no  expense  in  inducing 

them  to  his  premises,  and  where  it  may  be  at  least  questionable  whether  they 
1Q24    will  be  of  any  service- to  him,  and  whether  indeed  they  will  not  be  a  nuisance 

to  the  neighbourhood.  This  is  not  a  claim  propter  impotentiam  because  they 
are  young,  propter  solum  because  they  are  on  the  plaintiff  s  land,  or  propter  i#du$triam 
because  plaintiff  has  brought  them  to  the  place  or  reclaimed  them,  but  propter  utum 
et  coneuetudinem  of  the  birds. 

In  other  words,  the  migratory  habits,  the  animus  revertendi,  of  the 
birds. 

They  of  their  own  choice  and  without  any  expenditure  or  trouble  on  his  part  have 
a  predilection  for  his  trees  and  are  disposed  to  resort  to  them. 

The  seals  have  a  predilection  for  the  Pribilof  Islands  and  have  a  right 
to  resort  to  them. 

But  has  he  a  legal  right  to  insist  that  they  shall  be  permitted  to  do  so f  Allow  the 
right  as  to  these  birds  and  how  can  it  be  denied  as  to  all  others. 

Then  he  proceeds  to  point  oat  the  distinction  in  a  claim  of  this  kind 
between  birds  that  are  fitted  for  food  and  birds  that  are  not  fitted  for 
food.    He  says: 

It  is  not  alleged  in  this  declaration  that  these  rooks  were  not  fit  for  food ;  bnt  we 
know  in  fact  that  they  are  not  generally  so  used,  etc. 

Then  follows  a  passage  which  is  omitted  in  the  Argument,  bnt  which 
is  not  unimportant.    It  follows  after  the  word  "  established  ".    He  says : 

So  far  from  being  protected  by  law  they  have  been  looked  upon  by  the  Legislature 
as  destructive  in  their  nature  aud  as  nuisances  to  the  neighbourhood  where  they  are. 

Then  follows  the  passage  which  is  omitted. 

It  has  been  said  that  a  man  may  acquire  rights  over  other  animals  similis  naturae 
as  affording  him  diversion,  such  as  rabbits  in  a  warren,  doves  in  a  dove-cote.  But 
first  it  is  to  be  observed  that  rabbits  and  pigeons  are  not  only  subjects  of  diversion 
but  coustitute  an  article  of  food.  In  the  second  Inst.  199.  it  is  said  that  the  common 
law  gave  no  wav  to  matters  of  pleasure  (wherein  most  men  do  exceed)  for  that  they 
brought  no  profit  to  the  commonwealth ;  and  therefore  it  is  not  lawful  for  any  mau 
to  erect  a  park,  chace,  or  warren,  without  a  license  under  the  great  seal  of  the 
King. . .  And  even  with  respect  to  animals  feres  naturw,  though  they  may  be  fit  for 
food,  such  as  rabbits,  a  man  has  no  right  of  property  in  them. 

Then  he  goes  on  to  explain,  in  the  way  so  many  other  authorities 
have  done,  what  are  the  rights  in  respect  to  animals  ferce  naturce,  ratione 
soli,  etc. 

I  have  exhausted  the  authorities,  I  have  considered  every  authority 
that  has  been  cited  by  my  learned  friend  on  this  point;  and  I  am  not 
justified  in  doing  more  than  submitting  to  the  Tribunal  at  this  stage  of 
the  argument  that  there  is  not  one  of  them  which  is  not  in  favor  of  the 
propositions  for  which  we  are  contending,  the  non-existence  of  property 
in  the  particular  animal  with  which  we  are  dealing  in  this  case. 

The  Tribunal  here  adjourned  for  a  short  time. 

The  President. — Sir  Charles,  we  are  ready  to  hear  you. 

Sir  Charles  Russell. — My  friend  Mr.  Phelps  has  courteously  inti- 
mated to  me  that  his  impression  is  that  in  that  case  of  Goffi  v.  Kilts 
(which  is  at  page  117  of  the  printed  Argument  of  the  United  States), 
the  learned  Judge  did  affirm  the  proposition  that  when  bees  take 
1025  up  their  abode  in  a  tree  they  belong  to  the  owner  of  the  soil, 
if  they  are  unreclaimed.  I  respectfully  differ  from  my  friend. 
What  I  first  read  is  the  head  note  of  the  case — not  the  reported  words 
of  the  Judge.    The  head  note  ends  with  the  word  "trespass";  but  if. 
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Mr.  President,  you  will  turn  to  page  118  of  the  printed  Argument 
(which  is  the  only  foundation  for  that  note  in  the  judgment),  I  think  it 
will  be  seen  that  it  does  not  rightly  construe  what  the  learned  Judge 
said.    It  is  the  sentence  beginning: 

It  is  said  the  owner  of  the  soil  is  entitled  to  the  tree  and  all  within  it.  This  may  be 
tone,  so  far  as  respects  on  unreclaimed  swarm.  While  it  remains  there  in  that  con- 
dition, it  may  like  birds  or  other  game,  (game  laws  out  of  the  question)  belong 
to  the  owner  or  occupant  of  the  forest  ratione  soli.  According  to  the  law  of  nature, 
where  prior  occupancy  alone  gave  right,  the  individual  who  first  hived  the  swarm 
would  be  entitled  to  the  property  in  it;  but  since  the  institution  of  civil  society,  and 
the  regulation  of  the  right  of  property  by  its  positive  laws,  the  forest  as  well  as  the 
cultivated  field,  belong  exclusively  to  the  owner,  who  has  acquired  a  title  to  it  under 
those  laws.  The  natural  right  to  the  enjoyment  of  the  sport  of  hunting  and  fowling, 
wherever  animals  ferm  -natures  could  be  found,  has  given  way,  in  the  progress  of 
society,  to  the  establishment  of  rights  of  property  better  defined  and  of  a  more 
durable  character.  Hence  no  one  has  a  right  to  invade  the  enclosure  of  another  for 
this  pnrpose.  He  would  be  a  trespasser;  and,  as  such,  liable  for  the  game  taken. 
An  exception  may  exist  in  the  case  of  noxious  animals,  destructive  in  their  nature. 
Mr.  Justice  Blac ketone  says : — If  a  man  starts  game  in  another's  private  grounds,  and 
kills  it  there,  the  property  belongs  to  him  in  whose  ground  it  is  killed,  because  it 
was  started  there,  the  property  arising  rati  one  soli.  (2.  Black  Com.,  419.)  But  if 
animals /»a(K  naturae  that  have  been  reclaimed,  and  a  qualified  property  obtained  in 
them,  escape  into  the  private  gronnds  of  another  in  a  way  that  does  not  restore  them 
to  their  natural  condition,  a  different  rule  obviously  applies.  They  are  then  not 
exposed  to  become  the  property  of  the  first  occupant.  The  right  of  the  owner  con- 
tinues— 

and  so  on. 

I  submit  it  is  clear  that  the  learned  Judge  there  is  referring  to  the 
argument  in  the  course  of  the  case,  in  which  he  says. 

It  is  said  the  owner  of  the  soil  is  entitled  to  the  tree  and  all  within  it.  This  may  be 
true. — 

He  is  treating  it  as  a  point  made  in  argument;  but  he  goes  on  to  show, 
in  the  very  next  words,  that  he  is  there  referring  not  to  the  question 
of  property  strictly  so  called,  but  to  the  right  of  the  owner  ratione  *©K, 
that  exclusive  right  to  take,  and  there  being  no  property  without  taking. 
As  my  friend  was  good  enough  to  call  my  attention  to  it,  I  thought  it 
right  to  make  that  observation. 

Now,  I  have  exhausted  all  the  authorities  cited  by  my  learned  friends 
in  the  course  of  their  written  Argument,  and  there  were  none  others 
referred  to  in  the  course  of  the  oral  argument;  but  my  friend  Mr.  Carter 
has  been  good  enough  to  furnish  us  with  a  small  volume, — I  do  not  know 
whether  the  members  of  the  Tribunal  have  had  it  or  not, — it  is  entitled, 
"  Citations  from  the  Writings  of  Jurists  and  Economists  illustrating 
and  supporting  certain  propositions  maintained  in  the  Argument  of  the 
United  States  upon  the  subject  of  property".  Well,  I  wish  to  pay 
every  tribute  to  the  erudition  and  labour  of  my  friend ;  but  when 
1026  I  cite  the  propositions  in  respect  to  which  these  authorities  are 
collected  together,  unless  I  am  invited  to  do  it  by  the  Court,  I 
certainly  do  not  intend  to  pursue  the  enquiry  further. 

Now,  the  propositions  are  these. 

First.  That  the  earth  and  all  its  bounties  were  originally  bestowed  upon  mankind 
in  common. 

Second.  That  the  institution  of  property,  and  especially  of  private  property  exists 
only  for  the  satisfaction  of  the  great  social  necessities  of  mankind. 

That  snch  necessities  may  be  generally  described  as  two-fold : 

1.  The  preservation  of  peace  and  order. 

2.  The  preservation  of  the  gifts  of  nature,  and  the  making  of  them  more  productive, 
in  order  to  support  the  increasing  population  of  the  earth  which  the  advanoe  of  civil- 
ization necessarily  involves. 

Third.  That  the  institution  of  property  is  governed  by  the  social  necessities  which 
it  is  designed  to  satisfy ;  and  will  be  extended  to  every  subject  to  which  those  neces- 
sities require  its  extension. 
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Fourth.  That  the  extent  of  the  dominion  which  is  allowed  by  the  institution  of 
property,  either  to  nation*  or  to  individuals,  is  always  limited  by  the  social  duties 
which  invariably  accompany  it. 

1.  It  is  the  v$e  only  which  is  given. 

2.  They  mnst  be  so  used  as  to  carry  ont  the  purpose  of  the  original  gift  for  the 
benefit  of  all  mankind.  What  is  not  needed  for  the  use  of  the  nation  or  individual 
owning  the  gift  must  be  offered  on  reasonable  terms  to  the  rest  of  mankind. 

3.  Nothing  mnst  be  wantonly  or  needlessly  destroyed. 

Fifth,  wherever  a  nneful  thing  is  not  furnished  by  nature  in  quantities  sufficient 
to  satisfy  the  desires  of  all,  and  will  be  exhausted  unless  it  may  be  preserved  by 
making  it  the  subject  of  property,  it  mnst  be  made  the  subject  of  property. 

I  really  do,  with  the  greatest  deference  to  my  friend,  and  not,  I  hope, 
using  more  vehemence  of  language,  or  pointedness  of  language  than  the 
occasion  requires,  say  that  this  is  an  invitation  to  us  very  far  afield  from 
the  question  tbat  you  have  to  decide.  You  are  not  here  framing  laws; 
you  are  not  here  judges  of  ethics  or  of  morals;  you  are  here  to  declare 
what  the  law  is;  and  you  are  not  even  to  trouble  to  enquire  into  the 
foundation  npon  which  the  law  rests,  but  you  are  to  declare  it  as  you 
believe  it  to  be. 

Now  I  have  to  supplement  these  authorities  by  certain  authorities 

referred  to  in  our  Argument  and  Counter-Case.    In  the 

thoritiSJ  dtlJa  b1"  British  Counter-Case,  page  82,  a  number  of  authorities 

Great  Britain.   y  are  cited,  with  which  I  do  not  intend  to  trouble  you;  but 

there  is,  on  page  S3,  one  authority  I  should  like  to  cite 
because  it  is  an  American  authority — the  opinion  of  a  writer  of  dis- 
tinction— 1  mean  Chancellor  Kent.  On  page  83  thfcre  will  be  seen  a 
citation  from  the  Boston  edition,  the  9th  edition  of  his  Commentaries, 
page  1858,  vol.  II,  p.  432 : 

Animals  fera  natum,  so  long  as  tbey  are  reclaimed  by  the  art  and  power  of  man, 
are  also  the  subject  of  a  qualified  property;  bat  when  they  are  abandoned,  or  escape, 
and  return  to  their  natural  liberty  and  ferocity,  without  the  animus  revertendi,  the 
property  in  them  ceases.  While  this  qualified  property  continues,  it  is  as  much 
under  protection  of  law  as  any  other  property,  and  every  invasion  of  it  is  redressed 
in  the  same  manner. 

The  difficulty  in  ascertaining  with  precision  the  application  of  the  law  arises 
1027    from  the  want  of  some  certain  determinate  standard:  or  rule,  by  which  to  deter- 
mine when  an  animal  \b  feres  vel  domitce  natures. 

If  an  animal  belongs  to  the  class  of  tame  animals,  as,  for  instance,  to  the  olass  of 
horses,  sheep,  or  cattle,  he  is  then  clearly  a  subject  of  absolute  property;  but  If  he 
belongs  to  the  class  of  animals  which  are  wild  by  nature,  and  owe  all  their  tempo- 
rary docility  to  the  dicipline  of  man,  such  as  deer,  fish,  and  several  kinds  of  fowl, 
then  the  animal  is  the  subject  of  qualified  property,  and  which  continues  so  long 
only  as  the  tameness  and  dominion  remain. 

Then  at  the  bottom  of  that  page  in  our  Counter-Case,  the  argument 
which  is  at  the  basis  of  our  case  on  property  is  suggested,  thus: 

It  would  seem  useless  to  multiply  authorities,  as  there  is  no  suggestion  through- 
out the  United  States  Case  that,  even  in  their  own  law,  the  rule  is  not  laid  down  by 
Kent. 

Then  there  follows  a  statement  which  I  think  is  not  immaterial, 
especially  in  view  of  some  observations  made  by  Senator  Morgan,  but 
which  I  merely  intend  to  refer  to  and  not  to  dwell  upon :  it  is  pointed 
out  that  the  effect  of  the  law  of  the  United  States,  beginning  with  the 
law  of  3rd  March  1869,  by  which  the  Islands  of  St.  Paul  and  St.  George 
were  declared  to  be  a  special  reservation  for  Government,  is  not  an 
affirmation  of  any  property  in  the  fur-seals;  and  it  is  further  pointed 
out,  on  page  84,  that  when  the  lessees  assumed  that  position  from  the 
United  States,  all  that  was  given  to  them  by  their  lease  was  "the 
exclusive  right  to  engage  in  the  business  of  taking  fur-seals  on  the 
Islands  of  St.  Paul  and  St.  George  in  the  territory  of  Alaska."  I  do 
not,  however,  in  this  connection  pursue  this  subject. 
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How  some  further  authorities  are  referred  fo,  in  the  printed  Argu- 
ment of  Great  Britain;  but  inasmuch  as  all  the  authorities  have  been 
discussed  by  ine  at  length,  I  do  not  think  it  necessary  to  do  more  than 
ask  the  Tribunal  to  bear  in  mind  that  there  is  that  reference  to  further 
authorities  at  that  place,  and  that  there  will  be  found  what  we  submit 
is  an  accurate  statement  of  the  law,  both  as  to  that  prevailing  in  the 
United  States  and  that  prevailing  in  Great  Britain. 

On  page  31  of  the  English  Argument  you  will  find  this: 

The  common  law  in  force  both  in  America  and  England  as  to  animals  ferce  natures 
is  identical. 

This  law  recognizes  no  property  in  animals  /era  naturm  nntil  possession.  Prop- 
erty, while  the  animals  are  alive,  remains  only  so  long  as  this  possession  lasts  j  when 
this  possession  is  lost  the  property  is  lost.  The  law  considers  that  they  are  then  wild 
animals  at  large,  and  that  the  tights  of  capture  revert  to  all  alike. 

The  owner  of  land  has  what  is  sometimes  called  a  qualified  property  in  wild  ani- 
mals on  the  land,  hat  this  is  no  more  than  the  exclusive  right  to  take  possession 
while  they  are  there,  and  when  they  leave  the  land  that  exclusive  right  is  gone. 

There  is  one  other  American  authority  to  be  cited.  I  have  already 
referred  to  him,  but  for  another  purpose — I  mean  Professor  Angell — (I 

refer  now  to  page  95  of  the  first  volume  of  the  Appendix  to  the 
1028    Case  of  Great  Britain). — In  his  article  in  the  "Forum",  he  states 

the  argument  of  the  United  States  as  plausibly  as  it  can  be  put. 
He  says: 

It  may  be  argued  that,  since  most  of  the  seals  which  are  taken  by  the  British  breed 
on  our  soil  in  the  Pribylof  Islands,  we  have  an  exclnsive  claim  to  them  in  the  sea, 
or  at  any  rate  a  right  to  protect  them  there  from  extinction.  But  some  of  them 
breed  on  Copper  Island  and  Behring  Island,  both  of  which  belong  to  Russia.  How 
is  it  possible  to  maintain  any  claim  to  ownership  in  seals  on  the  high  seas  under  any 
principle  of  law  applicable  to  wild  animals t  We  can  acquire  no  property  rights  in 
animals  /era  nalurce  from  their  birth  on  our  soil,  except  for  the  time  that  we  hold 
them  in  out  possession.  A  claim  by  Canada  to  the  wild  ducks  hatched  in  her  terri- 
tory, after  the  birds  have  passed  her  boundary,  would  seem  to  be  just  as  valid  as 
ours  to  seals  in  the  open  sea. 

Then  a  little  lower  down  he  says: 

On  the  whole,  we  find  no  good  ground  on  which  we  oan  claim  as  a  right  the  exclu- 
sion of  foreigners  from  the  open  waters  of  Behring  Sea  for  the  purpose  of  protecting 
the  seals. 

Now  I  intend  to  supplement  the  authorities  already  referred  to  by 
only  one  or  two  more.  I  refer  to  the  case  of  OiOett  v.  Mason,  which  is 
a  United  States  case,  decided  in  1810,  and  reported  in  the  7th  Volume 
of  Johnson's  Reports.  It  is  on  the  question  of  bees.  I  cite  it  merely 
to  shew  that  the  law  of  the  United  States,  as  regards  bees,  is  the  same 
as  the  law  of  Great  Britain ;  and,  indeed,  that  the  judgment  was  based 
upon  the  citation,  to  which  reference  has  already  been  made,  from 
Blackstene. 

Now  the  head  note  in  that  case  is  this: 

Bees  are  ferw  naturae;  and  until  hived  and  reclaimed,  no  property  can  be  acquired 
in  them.  Finding  a  tree  on  the  land  of  another,  containing  a  swarm  of  bees,  and 
marking  the  tree  with  the  initials  of  the  finder's  name,  is  not  reclaiming  the  bees, 
nor  does  it  vest  in  the  finder  any  exclusive  right  of  property  in  them ;  nor  can  the 
finder  maintain  trespass  against  a  person  for  cutting  down  the  tree  and  carrying 
away  the  bees. 

In  giving  his  judgment  the  learned  Judge  cites  the  opinion  of  Black- 
stone  (2  Commentaries  p.  392),  and  of  Justinian,  as  the  justification 
for  the  legal  view  that  he  takes  as  to  property  in  bees. 

Then,  again,  as  regards  rabbits,  I  refer  to  the  ease  known  as  BouU 
fto*9*  (fo#£>  which  is  iu  the  5th  volume  of  Coke's  Reports,  page  512: 

Between  Boutston  and  Hardy  it  was  adjudged  in  the  Common  Pleas  that  if  a  man 
makes  coney-boroughs  in  his  own  land,  whioQ  increase  i,n  so  great  number  that  they 

B  e,  ?x  XW 17 
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destroy  his  neighbour's  land  next  adjoining,  his  neighbours  cannot  have  an  action 
on  the  case  against  him  who  makes  the  said  coney  -boroughs ;  for  so  soon  as  the 
coneys  come  on  his  neighbour's  land  he  may  kill  them,  for  they  are  ferce  natures,  and 
he  who  makes  the  coney-boroughs  has  no  property  in  them,  and  he  shall  not  be 
punished  for  the  damage  which  the  coneys  do  in  which  he  has  no  property,  and 
which  the  other  may  lawfully  kill. 

In  other  words,  if  lie  had  the  property  in  them,  and  kept  them  on  his 
land,  he  would  be  responsible  for  the  damage  that  they  did;  but  being 
no  man's  property — being  the  property  of  the  first  man  who  kills  them — 
and  the  owner  having  the  exclusive  right  to  kill  them  while  on  his  land 

.  and  no  more,  he  is  not  liable  for  the  damage  that  they  did. 
1029  The  last  case  I  intend  to  cite  is  an  interesting  case,  which  per- 
haps, in  this  very  dreary  and  dry  subject  is  something  to  say  for 
it.  It  is  the  case  of  Ibbotson  v.  Peak,  which  is  reported  in  the  34th 
volume  of  the  Law  Journal  Reports,  New  Series,  page  118.  It  was 
decided  in  1865.  The  action  was  a  very  curious  one :  the  facts  are  these. 
There  were  two  adjoining  owners.  One  was  the  Duke  of  Rutland,  who 
had  upon  his  land  grouse  preserves,  which  he  took  great  pains  (to  use 
an  expression  used  by  my  friends  in  their  argument),  to  u  cherish  ". 
Adjoining  him,  was  a  neighbour  who  was  not  unwilling  to  get  some 
benefit  from  the  fact  of  his  contiguity  to  these  same  preserves,  and  who 
had  resorted  to  the  most  unsportsmanlike  and  unneighbourly  means  of 
enticing  the  birds  to  leave  the  Duke  of  Rutland's  preserves  and  come 
upon  his  ground;  and  he  had  done  that  by  seeking  to  decoy  them  by 
putting  down  food  in  particular  places  contiguous  to  the  Duke's  pre- 
serves, with  the  result  that  he  did  induce  a  considerable  number  of  the 
grouse  to  come  to  him. 

Thereupon  the  gamekeeper  of  the  Duke,  not  to  be  out-done,  thought  he 
would  endeavour  to  deprive  the  unneighbourly  neighbour  of  the  advan- 
tage, and  he  proceeded  to  fire  off,  in  the  neighbourhood  where  this  prov- 
ender was  put  as  an  inducement  to  the  grouse,  guns,  rockets,  fireworks, 
and  things  of  that  kind  to  drive  them  away  from  the  lands  to  which 
they  had  been  so  enticed,  and  back  again  to  their  usual  ground  on  the 
Duke's  preserves. 

Thereupon  the  neighbour  brought  an  action  against  the  Duke's  repre- 
sentative for  injuring  him  by  these  means.  The  Duke  in  answer  said, 
"  As  to  so  much  of  the  plaintiff's  case  as  alleges  "—so  and  so — 

the  defendant  says  that  before  the  time  of  the  committing  of  the  said  supposed 
{grievances  in  the  first  count  mentioned,  his  Grace  the  Duke  of  Rutland  was  seised 
in  fee  of  certain  land  abutting  on  and  next  adjoining  the  land  of  the  plaintiff  in  the 
first  count  mentioned,  and  was  entitled  to  the  exclusive  right  of  shooting,  killing 
and  taking  grouse  on  his  land ;  and  the  said  Duke,  before  the  committing  of  the  said 
supposed  grievances,  had  gone  to  great  expense  in  getting  up  and  preserving  great 
numbers  of  grouse  on  his  lands,  as  the  plaintiff  well  knew ;  and  the  defendant  says 
that  just  before  the  committing  of  the  said  supposed  grievances  the  plaintiff  fraudu- 
lently and  wrongfully,  and  with  intent  to  lure  and  entice  the  said  grouse  away  from 
the  said  lands  of  the  said  Duke  on  to  the  lands  of  the  plaintiff  and  to  obtain  for 
himself  the  benefit  of  the  expense  so  incurred  by  the  said  Duke  as  aforesaid,  laid 
and  placed  on  the  land  of  the  plaintiff  near  to  the  lands  of  the  said  Duke,  quantities 
of  oorn  and  other  substances  on  which  grouse  feed,  and  thereby  then  lured  and 
enticed  the  said  grouse. 

Thereupon  he  goes  on  to  say  that  all  he  did  by  his  fire- works  was  to 
get  them  away  from  the  spot  to  which  they  had  been  enticed.  The 
question  was,  Did  an  action  liet  Held  that  an  action,  even  in  that  case, 
lay  against  him.  The  Duke  had  no  property  in  the  grouse.  They  were 
only  his  so  long  as  they  were  on  his  land,  and  he  had  the  right  to  take 
them  while  on  his  land,  and  no  more  than  a  right  to  take  them  when 
they  were  on  his  land.    And  Lord  Bramwell  who  interposed  in  the 
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1030  beginning  of  the  argument  of  the  case,  illustrates  his  view  of 
the  matter  by  saying. 

In  Chasemore  v.  Richards  the  plaintiff  was  possessed  of  a  spring  underground 
which  supplied  his  well.  The  defendant  dug  a  well  on  his  land,  and  the  plaintiff's 
spring  in  consequence  dried  up.  The  only  remedy  the  plaintiff  had  was  to  dig  his 
well  deeper  and  so  retain  the  water  if  he  could. 

So,  says  Lord  Bram  well,  in  the  present  case  the  remedy  of  the  Duke 
is  to  offer  greater  attractions  to  the  grouse,  and  induce  them  to  come  in 
that  way,  and  because  the  plaintiff  has  done  an  unneighborly  thing,  he 
has  got  no  right  to  frighten  them  away. 

He  says: 

What  is  the  reason  given f  The  reason  given  is  this:  That  the  game  which  the 
defendant  frightened  away  was  game  which  the  plaintiff  wholly  or  partially  got 
from  off  the  Duke  of  Rutland's  land, — say  the  Defendant's  land— the  Duke  having 
attracted  it  there  by  providing  food  for  it.  or  taking  care  of  it,  and  then  the  plaintiff 
improperly  attempted  to  get  it  on  his  land  by  putting  down  some  grain  on  his  land. 
Then,  in  order  that  the  plaintiff  may  not  shoot  the  game  which  the  Plaintiff  had  so 
attracted  and  in  order  that  the  plaintiff  may  have  no  inducement  to  go  on  with  such 
conduct — for  that  is  the  only  meaning  of  preventing  him  from  alluring  the  grouse 
aforesaid, — in  order  that  he  should  be  without  inducement  for  such  acts  as  that,  the 
defendant  did  the  thing  complained  of.  I*  appears  to  me  clearly  that  the  plea  is 
bad,  because  I  see  nothing  in  point  of  law,  to  prevent  the  plaintiff  from  doing  that 
which  the  plea  alleges  he  has  done.  If  the  plaintiff  has  done  no  wrong,  how  can 
there  be  a  justification  of  the  defendant's  act.  No  one  can  pretend  for  a  moment 
that  any  action  would  lie  at  the  suit  of  the  Duke  against  the  plaintiff.  The  truth 
is  this:  without  sa\  ing  anything  as  to  the  propriety  of  such  conduct  as  this  between 
gentlemen  and  neighbours,  the  true  remedy,  I  take  it,  where  a  person  knows  game 
is  attracted  away  from  his  land,  is  to  offer  them  stronger  inducements  to  Temaiu. 

Now  I  have  said  that  we  have  exhaustingly  aud  exhaustively  stated  the 
municipal  law  of  these  two  great  communities,  but  I  have  yet  to  trouble 
the  Tribunal  with  the  law  of  another  great  community.  French  law  as  to 
I  mean  the  law  of  France;  and  at  some  trouble,  and  with  wild  animal*. 
some  pains,  we  have  endeavored  to  inform  ourselves  about  this  law; 
and  it  will  do  found  that,  with  very  slight  exceptions,  it  is  essentially 
the  same  in  principle  as  that  of  the  United  States  of  America  and  of 
Great  Britain. 

I  am  glad  to  know  that  there  is,  in  the  President  of  this  Tribunal,  one 
who  can  check  or  correct,  if  any  error  be  committed,  our  statement  of 
the  French  law.  I  find  as  the  result  of  this  enquiry  that  there  are 
recognized  three  main  divisions  of  living  animals;  wild  animals:  Fera7 
who  live  in  a  state  of  natural  freedom,  or  as  the  civilian  expresses  it  in 
laxitate  naturali.  I  find  that  there  are  domestic  animals,  Mansueta;  and 
the  third  class  is  the  half-tame  or  reclaimed  animals.  Mansuefacta,  which 
is  an  intermediate  class  between  the  other  two.  But  I  find  also  that 
the  existence  of  that  third  class  is  not  admitted  universally  by  text 
writers;  but  it  is  to  be  added  that  the  existence  of  that  class  is  a  mat- 
ter of  small  importance,  for  these  animals  are  regarded  by  the  law  in 
the  light  of  domestic  animals  when  they  are  on  the  land,  that  is 

1031  to  say,  the  right  to  take  them  is  recognized  when  they  are  on  the 
land;  and  treated  as  wild,  or  no  man's  property,  when  they  are 

off  the  land. 

Senator  Morgan. — Does  the  Government  of  France  assert  a  title  in 
any  wild  animals  for  any  purposet 

Sir  Charles  Eussell. — I  am  not  aware,  except  on  the  same  lines  I 
have  been  endeavouring  to  explain;  but  I  would  respectfully  refer  to 
the  President  as  a  much  more  reliable  authority. 

Now  as  regards  domestic  animals,  or  the  animals  which  belong  to  the 
first  class,  they  are  dealt  with  by  various  articles  of  the  Code \  and  I 
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do  not  think  I  need  trouble  the  Tribunal  at  all  to  refer  to  that.  As 
regards  wild  animals,  I  will  give  a  definite  reference  to  authorities.  A 
wild  animal  in  a  natural  state  of  freedom  belongs  to  no  one.  It  is  res 
nullius;  the  method  of  acquiring  a  right  of  property  over  it  is  by  taking 
possession;  and  the  reference  to  that  is  Aubry  and  Baa,  Droit  Civil, 
Vol.  2,  paragraph  201. 

The  President. — That  is  the  acknowledged  principle  of  our  French 
law. 

Sir  Charles  Russell. — Yes.  The  things  which  are  recognized  by 
French  law  as  res  nullius  include  these  categories:  Things  which  can 
never  be  the  private  property  of  any  one:  Things  such  as  air,  light,  the 
high  sea,  and  so  on :  Things  which  do  not  actually  belong  to  anyone, 
but  which,  by  their  nature,  become  the  object  of  a  personal  appropria- 
tion by  possession.  Such  are  wild  animals,  the  fish  of  the  sea,  and  so 
forth.  As  regards  the  products  of  the  sea,  such  as  amber,  coral,  and  so 
on,  a  distinction  might  be  made,  which  is  a  distinction  made  iu  Italian 
law  also:  If  the  things  are  taken  from  the  bottom  of  the  sea  or  caught 
upon  the  waves,  they  are  the  property  of  the  first  taker.  If,  on  the  other 
hand,  they  are  simply  found  on  the  sands,  a  part  belongs  to  the  finder 
and  a  part  to  the  State.  And  the  authority  for  that  is  Busson,  "  Des 
£tablissements  de  PGcbe",  page  17. 

The  President. — The  State  is  the  legal  owner  of  the  shore,  but  a 
part  of  the  find  belongs  to  the  finder  as  a  general  rule.  The  shore  of 
the  sea  is  considered  as  belonging  to  the  State  as  it  would  to  any  pri- 
vate man. 

Sir  Charles  Russell. — Quite  so,  but  as  to  the  sea,  everyone  has 
an  equal  right  to  gather  the  riches  which  it  contains,  for  these  riches, 
up  to  the  time  of  their  being  taken  possession  of  by  the  individual  are 
common  to  all ;  for  which  the  authority  is  also  Busson,  "  Des  fitablisse- 
ments  de  P6chew.  Then  I  need  not  refer  to  an  account  which  is  inter-' 
est  in  g,  but  not  directly  ad  rem,  as  to  restrictions  which  in  former  times 
existed  upon  the  pursuit  of  hunting  and  the  way  in  which  those  rights 
were  exercised. 

The  President. — Perhaps  you  would  kindly  give  us  the  authorities 
about  it. 

Sir  Charles  Russell. — Certainly  I  will  read  the  whole  authority. 
Hunting,  says  in  effect  the  Court  of  Cassation,  includes  the  whole 
series  of  operations  which  begin  with  the  search  for  any  wild  animal 
for  the  purpose  of  ultimately  effecting  its  capture.  Hunting  being  the 
means  of  capturing  and  appropriating  to  oneself  wild  animals, 
1032  it  follows  that  hunting  is  only  the  exercise  of  a  natural  right. 
Nevertheless  this  natural  right  has  been  for  a  long  time  appro- 
priated in  France  by  the  feudal  law  to  the  profit  of  the  Sovereign. 

It  was  considered  as  a  royal  right.  The  Nobles  alone  had  the  power 
to  hunt,  but  they  did  not  exercise  it  even  on  their  own  lands  except  by 
royal  license. 

Then  a  reference  is  made  to  the  royal  Ordinance  of  Louis  XIV  in 
which  Articles  XIV  and  XXVIII  are  as  follows : 

We  permit  oil  Lords,  Gentlemen,  and  Nobles  to  hunt  in  noble  fashion  with  dogs 
and  birds  in  their  forests,  thickets,  warrens,  and  plains,  provided  that  they  keep  a 
league  distance  from  our  plesannces  for  buck  and  bitee  noire*  to  a  distance  of  3 
leagues. 

Then  Article  XXVIII  4s: 

We  prohibit  Merchants,  Artizans,  Commoners,  nnd  Inhabitants  of  towns,  bor- 
oughs, parishes,  villages,  hamlets,  peasants  and  yeomen  of  whatever  condition  and 
quality  they  may  be,  not  possessing  fiefs,  lordships,  and  haute  justice  from  hunting  in. 
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any  place,  condition  or  manner,  or  any  farred  or  feathered  game  -whatever  under 
penalty  of  1001  fine  for  the  first  time,  doable  for  the  second,  and  for  the  third,  to  be 
liable  to  three  hones  in  the  pillory  of  their  place  of  residence  on  market  day,  and 
banished  for  three  years  from  the  jurisdiction  of  the  maUrite,  unless  for  some*  cause 
the  judges  can  remit  or  diminish  the  penalty  to  prohibition. 

The  President. — The  right  of  hunting  was  considered  a  regal  right, 
and  the  Lords  had  it  by  tenure  only  as  a  derivative  right. 

Sir  Charles  Russell. — Yes,  as  a  seignorial  right. 

The  President. — As  a  seignorial  right;  and  that  was  all  derived 
from  the  sovereign  right. 

Sir  Charles  Russell. — Quite  so. 

Senator  Morgan. — If  I  understood  it,  Mr.  President,  you  said  it  was 
a  right  derived  from  the  Sovereign,  and  not  inherent  in  the  individual! 

The  President. — It  was  not  inherent  in  the  individual  under  oar 
ancient  law. 

Sir  Charles  Russell. — Quite  so.  It  was  the  old  feudal  law,  in 
which  the  King  was  supposed  to  be  the  source  and  origin,  the  head  of 
the  whole  society — the  Lord  of  all  that  was  possessed,  who  granted  out 
from  his  royal  favour  this,  or  that,  or  the  other.  That  was  the  old 
original  feudal  idea,  undoubtedly. 

The  President. — It  was  somewhat  different  from  the  right  of  prop- 
erty. The  right  of  property  was  quite  independent  of  any  grant  of 
the  King.  Feudal  right  was  derivative,  but  allodial  right  was  not  deriv- 
ative— the  right  of  hunting  was  considered  part  of  the  power,  and  it; 
was  given  in  fee,  just  as  the  right  of  justice  was  given.  Tou  know  that 
landlords  were  judges,  and  were  entrusted  with  the  care  of  judging  in 
certain  provinces  and  at  certain  times.  They  had  the  right  of  u  mint", 
and  several  other  regal  rights  of  that  sort  The  right  of  hunting  was  a 
derivative  right  from  the  sovereign  power.    It  was  not  quite  the  same 

as  property. 
1033  Sir  Charles  Russell. — Then  there  is  a  reference  to  the 
existing  Police  Law  of  1844,  which  I  do  not  think  I  need  trouble 
about.  It  simply  says  that  no  one  shall  have  the  right  to  hunt  on  the 
property  of  another  without  the  consent  of  the  proprietor  or  of  his 
assigns.  The  right  of  hunting  is  thus  accessory  to  property;  but  it 
must  not  be  confounded  with  right  over  the  game.  The  right  of  the 
chase  only  allows  the  proprietor  to  legally  possess  himself  of  wild 
animals  found  on  his  land,  and  so  forth. 

Then  Monsieur  Demolombe,  in  commenting  on  the  general  provisions 
of  Book  3  of  the  Civil  Code — this  is  in  his  "Traits  des  Successions n, 
Volume  I,  sections  26  and  27 — as  to  the  different  methods  in  which  a 
man  acquires  property,  puts  the  question,  does  the  hunter  who  kills  a 
head  of  game  become  the  owner  of  itf  This  is  our  subject.  The 
answer  is  simply,  the  property  in  the  animal  killed  in  hunting  belongs 
to  the  hunter  in  virtue  of  the  right  of  possession.  This  is  one  of  the 
divergences  from  English  Law,  because  this  is  not  restricted  to  hunt- 
ing upon  his  own  land.    It  agrees  there  with  the  Roman  Law. 

This  rule  is  perfectly  clear  when  the  animal  has  been  killed  by  the  hunter  on  his 
own  land,  or  on  the  land  of  another  with  the  permission  of  the  proprietor.  But 
onght  this  rale  to  be  applied  in  the  case  where  the  hunter  has  killed  or  taken  the 
came  on  the  land  of  another  without  the  permission  of  the  proprietor,  or  in  spite  of 
his  prohibition?  This  is  a  very  old  qnestiou,  and  Cirias  has  maintained  the  negative. 
But  the  contrary  solution  has  always'  been  generally  insisted  upon ;  and  it  is  that 
which  follows  from  the  Roman  Laws. 

So  that  be  adopts  that  view. 
Then  he  goes  on: 

Pothier  in  our  ancient  law  likewise  maintained  it  (de  la  Proprie*te*  n°  24),  and  it 
is  without  any  doubt  the  best  according  to  our  present  law.    The  prohibition  by  the 
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proprietor  against  any  person  hunting  on  his  land  does  not  really  change  the  nature 
of  the  game  which  is  none  the  less  always  a  thiug  nulliut;  "  prohibitio  ista"  as  Vin- 
nins  well  says  ^  conditio  uem  animal  is  mutare  non  potest."  The  owner  of  the  land 
cannot  bring  an  action  to  recover  the  game  since  he  has  never  been  the  owner  of  it; 
all  he  can  do  is  to  sne  for  damages. 

That  is  for  the  trespass.  Then  the  Law  of  the  3rd  of  May,  1844, 
which  I  have  already  referred  to,  eoutains  nothing  contrary  to  this 
principle;  but  it  does  appear  to  provide  that  in  the  case  of  hunting 
during  the  prohibited  time  this  law  deprives  the  hunter  of  the  game 
which  he  has  killed  or  taken;  and,  further,  in  reference  to  killing  out 
of  season,  it  is  not  in  order  to  restore  it  to  the  proprietor  of  the  land 
on  which  it  has  been  killed  by  a  third  person,  tor,  as  we  have  seen,  the 
law  gives  it  on  the  contrary  to  charitable  societies. 

Senator  Morgan. — Confiscates  it. 

Sir  Charles  Russell. — Yes,  if  it  can  be  called  confiscation. 

Senator  Morgan. — That  is  because  it  is  killed  in  violation  of  law. 

Sir  Charles  Russell. — Then  the  next  passage  which  is  instructive 
is  from  the  book  by  M.  Villequez,  doyen  de  la  Faculty  de  Droit  de 
Dijon,  "Droit  du  chasseur." 

1034  Game  at  large  which  is  not  confined  in  an  in  dosed  area  from  which  it  can- 
not escape,  belongs  to  no  one,  no  more  to  the  proprietor  of  the  land  on  which  it 
is  harbouring,  lying  or  perching  or  through  which  it  is  passing  than  to  any  one  else. 
It  becomes  the  property  of  the  first  who  takes  possession  of  it  even  on  ground  where 
he  has  not  the  right  of  chase  or  pursuit.  This  is  a  constant  principle  applied  with* 
out  dispute  from  the  time  of  the  Romans  to  our  own  days.  It  results  from  the  very 
nature  of  the  things.  Natural  law  and  reason  alone  would  teach  it,  were  it  not  every- 
where written  and  acknowledged.  A  right  in  fact  is  not  intelligible  except  so  far 
as  it  is  possible  to  exercise  it.  The  exercise  of  the  right  of  property  consists  in  the 
use  of  the  thing  which  is  subject  to  it.  The  proprietor  of  a  field  uses  it  when  he 
cultivates  it,  when  he  reaps  it,  or  even  when  he  walks  over  it.  To  use  a  hare  which 
is  lying  there  he  must  begin  by  taking  it,  or  at  least  by  having  it  in  his  possession 
in  such  a  manner  as  to  be  its  master  and  to  prevent  it  from  escaping.  Up  till  that 
time  it  belongs  to  no  one,  is  its  own  master,  and  often  will  only  lose  its  liberty  with 
its  life,  to  the  profit  of  whoever  kills  it  for  the  purpose  of  appropriating  it  by  taking 
possession. 

The  next  clause  is  from  Pothier  De  la  PropHSU,  No.  57,  and  from 
the  same  author  Demolombe,  vol.  xiii,  No.  26. 

The  property  which  is  established  in  wild  animals  by  possession  rests  so  clearlv 
on  the  fact  of  effective  possession  that  it  is  lost  with  that  possession  when  the  ani- 
mals by  escaping  from  us  have  regained  their  natural  liberty,  and  have  thus  returned 
to  the  "negative  domain"  of  the  human  race;  thus  differing  from  inanimate  things 
and  domestic  animals  in  which  we  retain  the  property  even  when  they  are  lost. 

Then,  npon  the  subject  of  fishing,  fish  of  the  sea  and  in  running 
waters  are  also,  as  we  have  said,  like  wild  animals,  res  nullius.  The 
capture  of  fish  is  effected  by  means  of  a  series  of  operations  covered 
by  the  description  of  fishing.  And  then  from  the  Ordonnance  sur  la 
marine  of  1681, 5th  book,  title  I,  article  2,  and  also  from  Pothier's  Be 
la  PropriStSj  No.  51,  everyone  can  fish  in  the  sea  without  permission. 
It  is,  in  this  sense,  that  one  is  accustomed  to  say  sea-fishing  is  free; 
for,  in  other  respects,  it  is  subject  to  by-laws  and  police  rules,  which  in 
the  general  interest,  in  order  to  prevent  the  destruction  of  the  spawn 
and  to  encourage  the  reproduction  of  different  kinds  of  fish,  determine 
the  seasons  and  hours  during  which  fishing  is  forbidden,  the  method, 
the  machines  and  instruments  prohibited,  and  the  size  of  the  nets 
which  may  be  used.  These  rules  are  not  binding  in  the  open  sea  except 
on  the  nationals  whom  alone  the  national  law  can  follow  outside  their 
territory  (Civil  Code,  article  3).  They  have  no  legal  effect  as  regards 
foreigners,  except  in  the  limits  of  the  territorial  sea. 
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T  *  « 

Then  I  could  refer  if  need  be,  and  I  must  refer  to  it  in  another  con- 
nection, though  I  may  mention  it  here  as  it  is  under  my  eye  at  this 
moment,  to  cases  which  are  constantly  occurring,  where  the  interests  of 
countries  separated  by  water  or  contiguous  by  land  are  concerned: 
thus  boundary  questions  have  arisen  between  France  and  England  as 
to  fisheries,  where  France  has  seen  the  utility  of  admitting  certain 
limitations  and  certain  rights  claimed  by  Great  Britain,  and  Great  Brit- 
ain, on  the  other  hand,  has  seen  the  equity  and  utility  of  conceding  to 

France,  and  Belgium  and  other  Powers,  the  same  limitations, — I 
1035    must  say  something  on  this  at  some  later  period,  probably  at 

greater  length;  but  all  this  goes  to  show  that  these  Conventions 
or  Agreements  for  mutual  accommodation  are  effecting  that  which 
international  law  cannot  effect,  because  it  does  not  provide  for  it. 
They  are  outside  the  domain  of  that  law;  they  are  dealt  with  upon 
principles  of  mutual  give  and  take  and  mutual  convenience;  and  even 
in  these  cases,  I  need  not  say,  the  Conventions  so  made  and  the  legis- 
lation of  the  respective  countries  intending  to  give  effect  to  these  Con- 
ventions only  bind  the  respective  nationals,  and  bind  no  outside  Powers 
and  the  nationals  of  no  outside  Power  whatever,  and,  therefore,  it  does 
not  fall  within  the  scope  of  international  law. 

Now  I  will  only  make  one  further  reference,  and  that  is  to  say  that 
the  law  as  to  bees  is  the  same  as  that  which  I  have  been  already  deal- 
ing with  and  there  is  a  case  decided  by  the  Cour  d'Appel  de  Toulouse 
as  late  as  May  1876,  where  the  principles  are  laid  down  by  that  Court 
in  strict  conformity  with  the  authorities  which  I  have  already  been 
citing: 

When  bees  are  in  a  wild  state,  they  are  res  nullius  and  become  the  property  of 
the  first  taker.  If  they  have  taken  np  their  abode  in  the  hives  they  are  susceptible 
of  private  property.  The  recent  law  of  the  4th  April  1889  of  the  Rural  Code  in 
Article  7  indicates  in  what  manner  the  property  in  bees  ceases  when  the  bees  located 
on  any  land  abandon  it. 

These  are  the  words  of  the  law  of  1889: 

The  proprietor  of  a  swarm  has  the  right  to  retake  it,  and  repossess  himself  of  it 
as  long  as  he  has  not  given  np  its  pursuit;  otherwise  the  swarm  belongs  to  the 
proprietor  of  the  ground  upon  which  it  has  settled. 

He  has  the  right  to  take  it. 

Senator  Morgan. — Is  that  a  Statute  1 

Sir  Charles  Russell. — Yes,  the  Rural  Code  of  1889. 

Lord  Hannen. — There  have  been  some  decisions  on  that. 

Sir  Charles  Russell. — This  decision  could  not  have  been  on  that; 
but  it  was  on  a  similar  law.  This  is  in  1889,  and  it  conforms  to  the 
previous  decision  of  the  Cour  d'Appel  de  Toulouse,  delivered  in  1876. 

Lord  Hannen. — There  is  a  case  somewhere  with  reference  to  silk- 
worms.   Have  you  got  thatf 

Sir  Chables  Russell. — No,  I  have  not  got  that  case.  The  reasons 
given  in  the  Cour  d'Appel  de  Toulouse  I  might  read. 

Considering  that  according  to  the  tests  furnished  both  by  principles  and  by  juris- 
prudence, domestic  animals  are  those  which  associate  with  man,  live  about  him  in 
his  house,  are  nourished  and  bred  by  his  care ;  that  the  bees  still  retain,  after  being 
taken  possession  of  by  man,  their  wild  nature  which  the  Roman  law  recognized; 
that  they  do  not  live  near  man  and  under  his  roof,  and  they  are  separated  from  his 
habitation  by  reason  of  the  inconvenience  and  danger  which  their  proximity 
involves;  that  the  beeB  familiarize  themselves  bo  little  with  man  that  one  is  obliged 
to  take  precautions  in  approaching  their  hives  and  removing  their  honey,  which  the 
labour  of  these  insects  has  stored  in  cells ; 

Considering  further  that  if  in  a  certain  measure  the  surveillance  and  care  of  the 
proprietor  is  employed  in  the  preservation  and  nourishment  of  the  bees,  that  they 
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rely  for  their  subsistence  in  taking  from  shrubs  and  flowers  near  the  hires,  and  in 

carrying  thither  the  substances  that  they  have  gathered. 
1096       Considering  also  that  these  essential  difficulties  make  H  impossible  to  class 

bees  in  the  category  of  domestic  animals. 

That  is  the  short  decision. 

Senator  Morgan. — Was  that  before  the  statute  to  which  you 
referred  1 

Sir  Charles  Russell.— Yes  I  have  said  so.  The  decision  was  in 
1876  and  the  Statute  was  passed  in  1889. 

Lord  Hannen. — It  was  a  codification  of  the  principles  embodied  in 
that  decision. 

Sir  Charles  Russell.— Yes. 

There  is  another  decision  also  referred  to  of  the  Oour  de  Limoges  to 
the  saine  effect. 

Mr.  Phelps. — These  have  not  been  quoted  in  your  previous  argu- 
ment, and  we  have  had  no  access  to  them  or  opportunity  to  see  them. 

Sir  Charles  Russell. — I  do  not  wish  to  say  anything  that  wonld 
be  at  all  irritating,  but  it  is  to  be  borne  in  mind  that  my  learned  friend 
Mr.  Carter  very  early  before  commencing  his  argument  deplored  the 
loss  of  certain  French  authorities  which  he  hoped  to  be  able  to  recover 
or  replace,  and  therefore  my  learned  friend's  mind,  which  was  no  doubt 
laboriously  engaged  in  this  matter,  was  addressed  to  the  subject  of 
French  authorities,  and  indeed  it  was  that  which  suggested  to  us  that 
we  should  explore  the  same  region  with  the  result  that  I  have  put  before 
the  Court. 

The  President. — It  is  an  argument  of  analogy. 

Sir  Charles  Russell. — Yes:  I  claim  to  have  shown  that  the  laws 
of  France,  the  United  States,  and  Great  Britain,  all  concur;  and  so  far 
as  I  know,  but  it  is  not  safe  to  generalize,  the  municipal  law  of  no 
country  can  be  invoked  in  favour  of  the  claim  to  property  in  the  seals; 
and  thus  municipal  law  cannot  be  invoked  in  favour  of  this  claim  of 
the  United  States  to  property.  Now  I  have  dealt  with  the  general 
propositions. 

The  President. — May  I  remind  you  with  regard  to  what  you  said 
as  to  the  Russian  law,  that  the  Russian  law  did  not  admit  of  res  nullius. 

Sir  Charles  Russell. — I  did  say  so. 

The  President.— Yes. 

Sir  Charles  Russell. — I  do  not  think  that  contravenes  the  propo- 
sition I  am  now  upon. 

The  President. — I  merely  remind  you  of  what  yon  have  stated — 
the  seal  in  Russia  would  not  be  res  nuUius. 

Sir  Charles  Russell. — The  law  would  not  give  it  to  the  proprietor 
of  the  land  on  which  it  was  found.  If  it  did  not  belong  to  the  pro- 
prietor, it  would  belong  to  the  State.  I  suppose  that  is  the  result  of 
the  Russian  law. 

The  President. — What  you  stated  this  morning  was  quite  novel  to 
me,  and  I  cannot  form  an  opinion  from  a  law  I  do  not  know. 

Sir  Charles  Russell. — 1  have  seen  it  somewhere  stated.    I  know 
that  Russian  law  does  form  an  exception  to  the  general  law  of 
1037    other  countries  in  that  regard,  that  nothing  is  said  to  be  accord- 
ing to  the  Russian  law  without  an  owner,  and  if  there  is  no 
private  owner  the  State  claims  to  be  the  owner.    I  thought  it  right  to 
say  that,  because  I  had  seen  it,  but  the  authority  for  it  I  do  not  recall. 

The  President. — It  may  be  said  that  is  one  of  the  objects  that  are 
capable  of  appropriation. 

Sir  Charles  Russell. — Yes,  matters  which  are  capable  of  being 
the  subjects  of  property;  and,  as  regards  animals  ferce  naturae,  there  is 
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merely  that  right  to  take  them  and  so  acquire  the  property,  and  nothing 
more, — it  may  be  so. 

The  President. — The  fact  is,  we  do  not,  either  of  us,  know  the  law. 

Sir  Charles  Bussell. — No;  I  do  not  trust  myself  to  speak  posi- 
tively about  it. 

I  am  not  at  all  sure,  Sir,  that  it  would  not  be  a  more  correct  thing  to 
Fay  of  wild  animals  that  they  are  res  communes  rather  than  res  nullius. 
That  may  possibly  be.  I  merely  suggest  it  because  anybody  may  take 
them.    I  should  not  like  to  pledge  myself  to  any  view  about  it. 

Senator  Morgan. — They  are  resy  at  any  rate. 

Sir  Charles  Eussell.— They  are  res,  certainly. 

THE  APPEAL  TO  INTERNATIONAL  LAW. 

But  now,  Mr.  President,  I  have  yet  to  deal  with  another  view  of  this 
question,  what  law  is  to  govern  this  Tribunal  in  determining  this  ques- 
tion. I  submit  that  I  have  demonstrated  that  municipal  law  does  not 
support  this  claim,  but  negatives  it.  I  have  further  submitted  that 
title  in  things  must  take  its  root  in  municipal  law,  and  I  have  sought 
to  illustrate  that  by  pointing  out  to  you  what  the  ease  must  be  if, 
instead  of  the  Pribilof  Islands  being  the  national  property  of  the  United 
States,  they  were,  as  they  well  might  be,  the  private  property  of  an 
ordinary  individual.  I  gave  as  an  illustration  yesterday  the  Scilly 
Islands  on  the  southwest  coast  of  England,  and  many  other  islands 
along  the  coast.  Suppose  that,  in  such  a  case,  the  private  owner  of  those 
islands  asserts  that  his  right  of  property  in  the  seals  is  attacked  by 
pelagic  sealing  in  the  adjoining  ocean. 

What  must  be  his  initial  step!  He  is  complaining  of  an  invasion  of 
his  right  of  property  in  the  fur-seals,  by  a  neighbour,  by  a  pelagic  sealer 
from  the  adjoining  coast.  He  sues  him  in  trespass;  he  sues  him  in 
trover;  he  sues  him  in  any  form  of  action  he  chooses.  The  first  step  he 
must  take,  the  first  position  he  must  lay  down  clearly  and  distinctly,  is 
that  according  to  the  law  of  the  place  he  has  a  title  to  the  thing  which 
be  claims,  and  his  right  to  which  ne  says  has  been  invaded.  Can  there 
be  any  difference — is  there  any  ground  conceivable  for  treating  the 
question  in  a  different  way,  because  the  United  States  happen  to  be  the 
owners  of  the  sovereignty  over  the  Islands  and  have  given  to 
1038  their  lessees  the  right  to  take  these  seals  on  the  Islands?  Is  the 
question  any  different  because  the  claimant  here  is  the  United 
States,  from  what  it  would  be  if  the  lessees  were  the  claimants:  or  if  a 
private  person,  being  the  owner  of  the  Islands,  was  the  claimant?  I 
say  it  is  impossible  that  property  should  exist  in  one  case,  and  not 
exist  in  the  other,  or  that  property  should  be  non-existent  in  one  case 
if  it  is  not  also  non-existent  in  the  other. 

But  then  my  learned  friend  says  in  effect: — Failing  municipal  law, 
deriving  no  authority  from  municipal  law  for  my  position,  yet  there  is 
another  law  which  gives  me  property,  which  gives  me  the  right  I  claim, 
and  which  is  the  law  in  this  matter  to  determine  the  right  of  these 
parties,  and  that  is  international  law. 

Let  us  see  if  my  friend  is  well  founded  there.  What  must  he  do; 
must  he  not  in  order  to  derive  support  from  international  law  estab- 
lish— for  the  onus  is  upon  him — that  international  law  has  laid  down  a 
rule  or  a  principle  treating  fur-seals  in  a  way  different  from  the  mode 
in  which  municipal  law  regards  them,  as  animals ferce  natureet  or  in 
other  words,  must  he  not  support  the  proposition  that,  while  by  inter- 
national law,  all  nations  on  the  high  sea  are  equal  and  have  a  right  to 
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take  from  the  sea  what  they  can  get  from  the  sea,  that  international 
law  has  engrafted  upon  that  general  principle  an  exception  which 
excludes  fur-seals  or  any  similar  creature  from  that  generally  admitted 
right! 

Surely  I  am  right  in  affirming  that  one  or  both  of  those  propositions 
must  be  established  by  my  learned  friend.  Has  he  made  an  attempt 
to  support  either  of  them  by  reference  to  international  law!  I  submit 
he  has  not;  and  here  again  I  must  recur  to  what  I  think  must  be  from 
time  to  time,  if  I  may  say  it  with  respect,  borne  in  mind  by  the  Tribunal 
as  to  what  international  law  really  is.  I  have  already  endeavoured  to 
explain  that  nothing  can  be  considered  international  law  as  to  which 
it  cannot  affirmatively  be  shown  that  the  consent  of  civilized  nations 
has  been  given ;  and  that  nothing  short  of  an  affirmative  answer  to  the 
question  placuitne  gentibus,  applied  to  any  proposition,  will  satisfy  the 
test  of  what  international  law  is.  My  learned  friend  says  international 
law,  moral  law,  natural  law,  are  all  practically  interchangeable  words, 
meaning  the  same  thing.  I  would  like  to  examine  this  briefly  for  a 
moment  or  two. 

It  is  quite  true  that  there  are  some  writers  of  distinction  who  refer 
to  natural  law  as  the  basis  and  source  of  international  law,  and  whose 
language  would  seem  to  show  that  they  regarded  natural  law  as  the 
same  thing.  Puftendorf  is  the  most  prominent  amongst  these;  but 
such  writers  as  Bynkershoek  and  Wolfe  have  an  entirely  different  view. 
Heffter,  with  whom  I  have  no  doubt  the  President  is  entirely  familiar, 
speaks  of  international  law  as  founded  on  necessity  developed  by  morals; 

Calvo  recognizes  the  idea  of  general  justice  as  modifying  for  the  com- 
mon good  the  relations  of  States;  but  he  himself  prefers  to  rest  inter- 
national law  upon  the  principles  defined  by  various  Treaties,  and  rules, 
natural  and  logical,  to  be  deduced  from  many  ingredients  in 
1039  .many  cases,  carried  into  practice  and  generally  recognized ;  he 
finally  sums  it  up  in  the  phrase  "la  jurisprudence  consacr£  par 
la  coutume." 

There  are  two  very  acute  criticisms  upon  this  subject  to  which  I  should 
like  to  draw  the  attention  of  the  Tribunal.  One  is  the  criticism  of  Ben- 
tham,  cited,  and  cited  with  approval,  by  Ortolan  in  his  "  La  Diplomatie 
de  la  Mer".  I  am  citing  from  the  second  edition  of  1853.  He  cites  a 
passage  from  Bentham  of  a  very  incisive  character,  as  nearly  all  of  Ben- 
tham's  were,  in  which  he  is  speaking  of  natural  law,  and  natural  right 
as  springing  from  natural  law.    He  says: 

Natural  right  is  often  employed  in  a  sense  opposed  to  law,  as  when  it  is  said,  for 
example,  that  law  cannot  be  opposed  to  natural  right,  the  word  "right"  is  employed 
in  a  sense  superior  to  law:  a  right  is  recognized  which  attacks  law,  upsets,  and 
annuls  it.  In  this  sense  which  is  antagonistic  to  law,  the  word  "  droit "  is  the  great- 
est enemy  of  reason,  and  the  most  terrible  destroyer  of  governments.  We  cannot 
reason  with  fanatics  armed  with  a  natural  right,  which  each  one  understands  as  he 
pleases,  applies  it  as  it  suits  him,  of  which  he  will  yield  nothing,  withdraw  nothing, 
which  is  inflexible  at  the  same  time  that  it  is  unintelligible,  whioh  is  consecrated  in 
his  eyes  like  a  dogma,  and  which  he  cannot  discard  without  a  cry.  Instead  of  exam- 
ining laws  by  their  results,  instead  of  judging  them  to  be  good  or  bad,  they  consider 
them  with  regard  to  their  relation  to  tnis  so  called  natural  right.  That  is  to  say  they 
substitute  for  the  reason  of  experience  all  the  chimeras  of  their  own  imagination. 

Another  critic,  a  very  able  and  acute  one,  Austin,  speaks  to  the  same 
effect.  I  am  now  reading  from  a  book  wli ich  has  certainly  had  enormous 
influence  on  the  mind  of  England,  and  the  value  of  which  I  think  has 
been  almost  universally  recognized.  I  mean  his  "Province  of  Jurisdic- 
tion Determined":  at  volume  I  page  222,  he  says: 

Grotius,  Puffendorf  and  other  writers  on  the  so-called  law  of  nations  have  fallen 
into  a  similar  confusion  of  ideas. 
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What  that  confusion  is  you  will  find  from  the  context. 

They  Lave  confounded  positive  international  morality,  or  the  rules  which  actually 
obtain  amongst  civilized  nations  in  their  mutual  intercourse,  with  their  own  vague 
conceptions  of  international  morality  as  it  ought  to  be,  with  that  indeterminate  some* 
thing  which  they  conceived  it  would  be  if  it  conformed  to  that  indeterminate 
something  which  they  called  the  law  of  nature.  Prof.  Von  Martens  of  Gottingen  who 
died  only  a  few  years  ago  is  actually  the  first  of  the  writers  on  the  law  of  nations 
who  has  seized  this  distinction  with  a  firm  grasp,  the  first  who  has  distinguished  the 
rules  which  ought  to  be  received  in  the  intercourse  of  nations  or  which  would  be 
received  if  they  conformed  to  an  assumed  standard  of  whatever  kind,  from  those 
which  are  so  received,  endeavoured  to  collect  from  the  practice  of  civilized  communi- 
ties what  are  the  rules  actually  recognized  and  acted  upon  by  them,  and  gave  to  these 
rules  the  name  of  positive  international  law. 

Now, lastly, an  American  author,  Mr.  Woolsey.  This  is  in  the  original 
text.  This  is  in  fact  the  first  edition.  It  is  the  introductory  chapter, 
page  13  of  the  first  edition.    He  says. 

Thus  Puffendorf  commits  the  faults  of  failing  to  distinguish  sufficiently  between 
natural  justice  and  the  law  of  nations,  of  spinning  the  web  of  a  system  out  of  Mb 
own  brain,  as  if  he  were  the  legislator  of  the  world,  and  of  neglecting  to  inform 
us  what  the  world  actually  holds  the  law  to  be,  by  which  nations  regulate  their 
course. 

1040  But  now,  apart  from  these  weighty  authorities,  am  I  not  justified 
in  saying  as  to  the  natural  law  what  I  have  already  intimated  in 
the.  previous  part  of  my  argument  as  to  the  moral  law,  that  it  is  only  so 
much  of  the  rules  of  morals  or  the  rules  of  the  law  of  nature,  as  have 
received  the  imprimatur  of  nations — evidenced  by  the  assent  of  nations 
expressed  or  implied — only  so  much  as  has  been  taken  up  by  that 
consent  into  the  body  of  international  law  is  in  truth  international  law. 

I  took  occasion  this  morning  to  put  to  my  learned  friends  the  question 
argumentatively,  and  I  now  repeat  it;  can  they  refer  to  any  controversy 
between  nations  which  has  ever  been  settled  by  a  reference  either  to 
natural  law  direct,  or  to  a  supposed  law  of  morals  1  I  think  they  will 
find  it  difficult  to  find  any  such  case. 

But  now  I  have  to  meet  this  suggestion  of  my  learned  friend,  namely, 
that  although  he  may  be  wrong  in  saying  that  natural  and  moral  law 
are  the  same  as  international  law,  yet  that  although  they  may  not  per  ne 
be  international  lay  unless  and  until  consent  of  civilized  nations  has 
been  given,  yet — and  I  think  he  put  this  affirmatively  in  his  argument — 
yet  that  you  are  to  presume  that  nations  have  assented  as  part  of  inter- 
national law  to  all  principles  of  morals,  and  all  principles  to  be  drawn 
from  the  law  of  nature,  until  you  can  show  that  they  have  dissented. 

I  first  ask  the  question :  Is  there  any  authority  for  this  statement  that 
any  such  thing  is  to  be  presumed!  I  have  already  pointed  out  that,  so 
far  as  the  law  of  nature  is  concerned,  it  could  give  us  no  help  whatever 
upon  the  question  of  property:  for  that  the  true  view  of  all  law,  properly 
'so  called,  municipal  as  well  as  international,  is  that  it  has  substituted 
rules  of  right  and  equity  for  claims  of  property  which  originally,  accord- 
ing to  natural  law,  rested  for  their  ultimate  sanction  upon  force  and  upon 
force  alone. 

But,  let  me  ask  again,  where  are  we  to  find  these  laws  of  nature  1  What 
nations  have  agreed  upon  them  f  Where  are  they  codified  f  Where  are 
they  to  be  found  t  "What  is  the  book,  edition  and  page"  to  which 
reference  has  been  made  f  No  satisfactory  answers  can  be  given  to  these 
questions. 

Again,  what  are  the  rules  and  laws  of  morality!  Upon  what  points 
where  they  touch  modern  society,  regarded  either  municipally  or  inter- 
nationally,  do  societies  of  men,  or  do  nations,  agree  as  to  themf    Is  it 
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not  true  to  say  that  opinion,  which  is  matured  upon  a  particular  point 
tonchiug  morals  in  one  nation,  is  in  a  state  of  flux  and  uncertainty  in 
another  nation,  even  upon  points  where  there  is  a  general  consensus  in 
reprobating  a  particular  course  of  conduct!  I  gave  an  illustration  the 
other  day — and  what  other  illustration  can  be  stronger — the  slave  trade; 
yet  it  cannot  be  affirmed  that  the  slave  trade  is  yet  relegated  by  inter- 
national law  to  the  same  category  as  piracy,  or  carries  with  it  the  same 
sanction.  Or,  again,  take  the  illustration  which  the  argument  of  my 
learned  friends  here  supplies.  According  to  their  contention,  it  is — and 
the  United  States  have  made  it,  as  far  as  municipal  law  can  make 
1041  it, — a  ciime  against  the  law  of  nature  or  of  morality,  or  of  both, 
to  kill  a  female  seal.  Is  that  a  rule  of  morality  which  prevails  the 
world  over?  Have  nations  agreed  in  regarding  this  as  a  crime?  Has 
international  law  or  a  congress  of  international  statesmen  ever  suggested 
that  to  kill  a  female  of  any  species  of  animals,  wild  or  domestic,  aye,  or 
even  a  gravid  female— very  reprehensible  and  regrettable,  it  may  be — 
was  to  be  regarded  as  an  international  crime? 

I  have  said  before  that  there  are  certain  great  principles  of  morals 
which  have  been  used  to  test  the  relative  value  of  conflicting  usages  or 
tendencies  of  opinion  or  doctrine,  to  give  formal  expression  to  growing 
custom,  to  support  fresh  theories  placed  before  the  world  for  considera- 
tion and  acceptance;  but  no  attempt  can  be  made  to  directly  impose 
such  principles  upon  States  as  a  direct  obligation  until  the  consensus 
of  nations  has  first  assimilated  them  as  part  of  the  international  law. 

If  I  am  right  in  this — and  I  submit  that  I  am — the  conclusion  is  that 
it  is  not  a  question  of  presuming  assent  to  ideas  of  international  law, 
or  morality,  or  anything  else,  as  to  which  civilized  nations,  just  as 
civilized  men,  take  different,  diverging  views;  but  that  to  constitute 
international  law,  assent  has  to  be  affirmatively  shown. 

Finally,  in  this  connection,  I  have  to  submit  that  modern  interna- 
tional law  has  long  passed  the  stage  at  which  an  appeal  to  any  vague 
general  principles  can  afford  any  safe,  certain  resting  place  or  guide 
at  all.  It  is  now,  and  it  has  long  been,  a  body  of  derivative  prin- 
ciples and  concrete  rules,  formed  by  the  action  and  re-action  of  each 
other,  of  custom,  moral  feeling,  considerations  of  convenience.  It  is 
only  capable  of  modification  and  extension  either  py  the  slow  growth 
of  fresh  customs,  under  the  influence  of  these  other  factors,  morals  and 
convenience,  or  by  general  express  agreement  amongst  nations, — mat- 
ters involving  new  principles  or  new  rules,  or  fresh,  unrecognized  prac- 
tices. No  speedy  way  exists  of  changing  the  concrete  rules  of  existing 
law  otherwise  than  by  the  general  agreement  of  civilized  States;  and 
to  nothing  else  than  these  concrete  rules  is  obedience  due. 

I  concede  that  these  concrete  rules  do  not  cover  all  cases.  Probably 
the  law  never  will  be  found  to  cover  all  possible  cases;  but  the  law  is 
supplemented  by  treaty,  by  agreement  between  particular  States;  and- 
you  are  in  this  instance,  in  discharge  of  the  important  functions  which 
you  have  assumed,  standing  in  the  place  of  these  parties,  in  connection 
with  the  branch  of  the  question  which  I  have  not  yet  approached. 
But  now  you  are  to  declare  as  regards  the  branch  with  which  I  am  deal- 
ing, what  are  the  rights,  legal  rights,  according  to  existing  law,  of  the 
Earties,  not  looking,  beyond  that  law,  until  you  come  to  the  second 
ranch  of  the  question ;  then  indeed  you  are  to  say  for  the  parties  what 
they  would  have  said  for  themselves  had  they  entered  into  an  agreement 
to  settle  the  differences  existing  between  them. 

Senator  Morgan. — Is  it  to  be  determined  according  to  existing  inter- 
national law,  or  existing  municipal  law,  or  both? 
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1042  Sir  Charles  Russell. — I  have  already  said  that  in  my  judg- 
ment international  law,  as  regards  property  and  things,  has 
nothing  to  do  with  the  questions  in  this  case. 

Lord  Hannen. — That  is  to  say,  international  law  does  not  speak  on 
the  subject? 

Sir  Charles  Russell. — It  does  not  speak  on  the  subject. 

Senator  Morgan. — The  Treaty  does  not  refer  to  the  subject  as  either 
municipal  or  international,  or  to  any  particular  law,  municipal  or  inter- 
national. 

Sir  Charles  Eussell. — Quite  true,  sir.  It  speaks,  however,  of 
rights  which  are  to  be  ascertained  by  reference  to  law,  as  legal  rights, 
I  have  dealt  with  the  question  of  municipal  law.  I  have  attempted  to 
show  that  there  is  no  such  right  according  to  municipal  law.  I  have 
also  attempted  to  show — I  hope  you  will  think  I  have  succeeded  in 
showing — that  there  is  no  such  right  according  to  international  law;  but 
I  have  not  exhausted  that  subject. 

Senator  Morgan. — I  have  not  yet  heard  any  reference  by  anybody 
to  writings  in  which  we  are  to  find  either  the  general  principles  or  the 
concrete  rules  by  which  we  are  to  be  guided  in  the  determination  of 
what  is  the  international  law,  or  how  much  of  it  applies  to  this  case. 

Sir  Charles  Eussell. — You  will  have  the  opportunity,  Sir,  before 
this  case  is  over,  of  being  referred  to  them. 

Senator  Morgan. — f  hope  so. 

Lord  Hannen. — Will  you  allow  me  to  put  a  question  to  you? 

Sir  Charles  Eussell.— If  you  please,  my  Lord. 

Lord  Hannen. — You  have  argued  that  the  municipal  law  of  the 
United  States  has  not  made  this  property  in  the  United  States.  Sup- 
pose there  had  been  a  law  of  the  United  States  enacting  that  the  seals 
on  the  Pribilof  Islands  should  be  the  property  of  the  State,  would  that 
have  made  any  difference  in  the  argument ! 

Sir  Charles  Eussell. — None  at  all,  outside  the  territorial  limits. 
Of  course,  as  regards  their  own  nationals,  it  would. 

Senator  Morgan. — Outside  the  territorial  limits? 

Sir  Charles  Eussell. — Certainly. 

The  Tribunal  then  adjourned  until  Thursday,  May  25, 1893,  at  11.30 
o'clock  A.  M. 
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Sir  Charles  Eussell. — Mr.  President,  I  am  now  able  to  fortify  by 
authority  the  correctness  of  the  answer  which  I  gave  yesterday  to  the 
question  you  were  good  enough  to  address  to  me  upon  the  question  of 
how  far  the  right  of  the  King  as  to  property  in  swans  or  in  royal  fish 
extended,  and  whether  it  extended,  or  was  asserted  to  exist,  beyond 
the  territorial  limits.  The  authority  that  I  refer-to  is  recognized  as  the 
principal  authority  upon  the  subject, — Chitty  on  the  "Prerogatives  of 
the  Crown  n — and  I  am  reading  from  the  edition  published  in  1820,  page 
144.  It  deals  both  with  the  question  of  royal  fish  and  royal  birds, 
swans.    This  is  the  passage: 

The  King  has  no  general  property  in  fish.  It  would  be  superfluous  to  specify  and 
particularly  designate  whales  and  sturgeons  alone,  as  being  royal  fish,  if  all  fish  were 
the  King's  property.  Exceptio  probat  regulam.  With  respect  however  to  whales  and 
sturgeons,  it  was  always  a  doctrine  of  the  common  law  that  they  belong  to  the  King. 
And  by  the  statute  de  Prerogativd  Regit,  it  is  declared  that  the  King  shall  have  whales 
and  sturgeons  taken  in  the  sea  or  elsewhere,  within  the  realm,  except  in  certain 
places  privileged  by  the  King.  But  to  give  the  Crown  a  right  to  such  fish  they  must 
be  taken  within  the  seas  parcel  of  the  dominions  and  Crown  of  England,  or  in  creeks 
or  arms  thereof;  for  if  taken  in  the  wide  seas  or  out  of  the  precinct  of  the  seas  sub- 
ject to  the  Crown  of  England,  they  belong  to  the  taker.  A  subject  may  possess  this 
royal  perquisite;  first,  by  grant;  secondly,  by  prescription  within  the  shore,  between 
the  high  water  and  low  water  mark,  or  in  a  certain  districtus  maris,  or  in  a  port, 
creek,  or  arm  of  the  sea:  and  this  may  be  had  in  gross  or  as  appurtenant  to  an 
honour,  manor  or  hundred. 

Under  this  head  may  also  be  mentioned  the  right  of  the  King  to  swans,  being 
inhabitants  of  riven.  By  the  statute  22  Edward  IV,  chapter  6,  "no  person  other 
than  the  son  of  the  King  shall  have  any  mark  or  game  of  swans,  except  he  have 
lands  of  freehold  to  the  yearly  value  of  five  marks;  and  if  any  person  not  having 
lands  to  the  said  yearly  value  shall  have  any  such  mark  or  game,  it  shall  be  lawful 
to  any  of  the  King's  subjects  having  lands  to  the  said  value,  t#  seize  the  swans  as 
forfeits,  whereof  the  King  shall  have  one  half  and  he  that  shall  seize  the  other". 
A  subject  may,  however,  be  entitled  to  swans;  first,  when  they  are  tame;  in  which 
case  he  has  exactly  the  same  property  in  them  as  he  has  in  any  other  tame  animal; 
secondly,  by  a  grant  of  swan  mark  from  the  King;  in  which  case  all  the  swans 
marked  with  such  mark  shall  be  the  subject's,  wheresoever  they  fly:  and,  thirdly, 
a  subject  may  claim  a  property  in  Bwans  ration e  privilegii,  as  if  the  King  grant  to  a 
subject  the  game  of  wild  swan  in  a  river. 

That  I  think  answers  the  question  you  were  good  enough  to  address 
to  me.  Blackstone  in  his  Commentaries,  (Stephen's  Edition,  page  2), 
states  the  law  to  the  same  effect.  I  need  not  trouble  the  Tribunal  by 
reading  it.  Indeed  one  sees  at  once  that  in  the  nature  of  things  it  must 
be  so,  because  once  outside  the  territorial  jurisdiction  of  the  State  those 
who  owe  no  allegiance  to  that  State  owe  no  respect  to  any  rights, 
1044  regalia  or  otherwise,  which  depend  upon  its  laws.  Of  course 
the  State  might  make  any  law  to  affect  its  own  subjects,  but  as 
regards  foreigners  outside  the  realm  it  has  no  such  right. 

Lord  Hannen. — If  a  royal  swan  at  large  in  the  country  where  the 
King  had  the  right  to  swans  escaped  to  another  country  where  the  other 
King  had  the  same  right  to  swans  at  large,  which  King  would  the 
swau  belong  tot 
270 
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Sir  Charles  Russell. — Quite  so,  my  Lord.  For  myself  I  should 
be  prepared  to  back  the  right  of  the  King  in  whose  territory  it  was 
found. 

The  President. — Well  Sir  Charles  I  thank  you  very  much  for  the 
explanation.  It  has  been  very  useful  to  me  at  any  rate.  I  believe  the 
law  is  the  same  law  that  formerly  prevailed  in  France  under  the  feudal 
system,  by  which  the  right  of  chase  and  hunting  was  derived  from  the 
regalian  right;  and  I  believe  the  regalian  right  was  exactly  the  same 
as  that  defined  in  the  law  of  England  which  you  have  just  read. 

Sir  Charles  Russell. — This  subject  was  mentioned  yesterday  at  an 
advanced  stage  of  our  proceedings,  and  it  may  not  be  without  interest 
to  say  that  the  discussion  reached  Ottawa,  the  seat  of  Government  in 
Canada,  in  time  to  be  digested  there;  and  this  morning  Mr.  Tupper 
received  a  telegram  which  I  might  be  permitted  to  read,  as  a  matter  of 
some  interest.    An  erudite  gentleman,  Mr.  Griffin,  telepraphs  this: 

Edward  I  of  England,  on  knighting  the  Prince  of  Wales,  swore  to  God  on  the 
swan  that  he  would  conquer  Scotland.  The  swan  was  the  heraldic  sign  for  God,  the 
Virgin,  and  Ladylove  for  all  Knights.  See  Walter  Scott's  history  ot  Scotland  Vol- 
ume 8,  and  also  Brewer's  Historical  Handbook,  page  861. 

Now,  Mr.  President,  I  come  to  the  last  ground  on  which  the  preten- 
sions of  the  United  States  are  based  in  argument,  namely  the  ground 
that  pelagic  sealing  interferes  with  a  legal  right  in  the  industry,  as  it 
has  been  called,  said  to  be  carried  on  on  the  Pribilof  Islands;  but 
before  I  call  attention  to  the  way  in  which  this  proposition  is  put  by  my 
learned  and  ingenious  friend,  Mr.  Phelps,  who  has  specially  taken  this 
proposition  under  his  protection,  I  should  like  to  remind  the  Tribunal 
of  the  hypothesis  on  which  this  question  is  to  be  considered.  We  are 
away  from  the  question  of  property  in  the  individual  seals:  we  are 
away  from  the  question  of  property  in  the  seal  herd.  We  are  away  also 
from  the  question  of  any  exclusive  right  in  the  United  States  or  the 
lessees  of  the  islands,  to  kill  the  seals,  or  to  take  the  seals,  or  to  pre- 
vent others  from  taking  the  seals  in  the  high  sea,  or  in  a  given  area  of 
the  sea. 

Therefore  the  proposition  is  that,  although  there  is  no  such  exclusive 
right,  and  no  such  property  either  in  the  individual  seal  or  in  the  seals 
collectively,  yet  there  is  a  right  to  complain,  as  of  a  legal  wrong,  of  the 
fact  that  seals  are  killed  in  the  high  sea,  whereby  they  are  probably 
prevented  from  reaching  the  island.  That  is  the  proposition.  Now  I 
have  to  remind  the  Tribunal  that  what  has  to  be  established  in 
1045  this  connection  is  that  sealing  on  the  high  sea  is  an  invasion  of 
some  legal  right  connected  with  the  industry  on  the  Islands.  I 
use  the  phrase  "industry"  for  brevity.  I  shall  describe  presently 
what  it  is,  and  consider  whether  it  deserves  that  appellation. 

Now  that  is  the  broad  proposition,  which,  stated  in  untechnical  lan- 
guage, may  be  put  thus:  that  if  a  nation  has  an  industry  on  its  shores 
which  depends  upon  the  resort  to  those  shores  of  certain  wild  animals 
to  take  which  such  nation  has  no  exclusive  right,  and  in  which  it  has  no 
property,  if  it  can  nevertheless  prevent  the  killing  of  such  animals  on 
the  high  seas  by  another  nation,  if  such  killing  prevents  the  animals 
reaching  the  island  and  so  interfering  with  the  industry. 

I  shall  have  to  point  out  the  far-reaching  consequences  of  such  a 
proposition  as  that:  consequences  which  I  think  if  applied  to  the  inter- 
ests and  actions  of  the  United  States  authorities  themselves  upon  the 
eastern  shores  of  America,  will  be  found  to  be  exceedingly  awkward 
for  them.  But  I  postpone  for  the  moment  the  illustrations  upon  that 
subject  which  I  intend  to  submit. 
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I  will  ask  the  Tribunal  to  turn  to  the  argument  of  my  learned  friend 
Mr.  Phelps  as  it  is  set  out  in  the  printed  book.    I  do  not  refer  to  it  for 

Examination  of the  PurP°se  of  going  through  it  page  by  page.  I  have 
mv.  pheipa'  argii-  stated  the  main  proposition  which  is  laid  down  in  it,  but 
meDt*  there  are  certain  statements  incidentally  made  in  the 

course  of  that  argument  which  I  cannot  pass  without  some  notice.   The 
first  of  these  is  on  page  132.    It  is  the  sentence  which  runs  thus: 

The  complete  right  of  property  in  the  Government  while  the  animals  are  upon  the 
shore  or  are  within  the  cannon  shot  range  whioh  marks  the  line  of  territorial  waters 
cannot  be  denied. 

This  the  Tribunal  will  see  is  not  relevant.tp  the  point  as  to  the  indus- 
try apart  from  property;  but  I  cannot  pass  it  by  without  pointing  out, 
as  I  have  already  done  in  relation  to  Mr.  Coudert's  argument,  and  as  I 
have  already  done  in  relation  to  Mr.  Carter's  argument  (though  it  did 
not  appear  there  so  prominently  as  in  Mr.  Coudert's),  that  there  is  here, 
as  it  seems  to  me,  a  distinct  misstatement  of  the  law. 

There  is  no  complete  property  while  the  animals  are  upon  the  shore, 
or  within  cannon-shot  at  all!  The  only  right  that  exists  is  the  right 
upon  which  I  have  already,  I  am  afraid  with  painful  reiteration,  again 
and  again  insisted — the  simple  right,  rationesoli:  the  right  to  capture, 
the  right  to  kill,  the  right  thereby  to  take  possession;  but  there  is  no 
complete  right  of  property;  and  therefore  there  is  this  fundamental 
error,  as  I  conceive,  at  the  basis  of  the  whole  of  that  argument  as  to 
property.    To  that  point,  however,  I  am  not  again  going  to  refer. 

On  page  134  again,  at  the  bottom  of  the  page,  is  another  misstate- 
ment, as  I  conceive  it  to  be,  which  I  wish  to  correct. 

The  whole  herd  owes  its  existence,  not  merely  to  the  oare  and  protection,  but  to  the 
forbearance  of  the  United  States  Government  within  its  exclusive  jurisdiction. 

1046  Now  I  wish  simply  to  say  that  we  know  that  that  fact  is  not 
correct.  If  the  United  States  had  nobody  there  the  seals  would 
be  there;  if  the  islands  were  no  man's  land,  the  seals  would  be  there — 
they  would  be  there  all  the  more  because  of  the  absence  of  man  or 
human  interference;  and  the  very  regulations  which  Mr.  Goudert 
described,  by  which  dogs  were  forbidden,  lest  their  barking  should  dis- 
turb the  seals  or  frighten  them,  or  keep  them  away — the  very  remote- 
ness of  human  dwelling  from  the  places  of  the  seals — the  fact  that  even 
smoking  is  forbidden  lest  it  should  frighten  away  the  seals,  their  sense 
of  smell  being  so  acute — all  these  things  go  to  show  that  it  is  an  entire 
mistake  on  the  part  of  the  United  States  to  suggest  that  the  herd  owe* 
its  existence  to  them.  The  herd  would  be  there  all  the  more  if  they  were 
not  there;  and  if  they  even  attempted  artificially  to  do  something  to 
induce  them  to  go  there  it  would  have  a  repelling  effect,  and  not  an 
indncing  effect;  and  all  they  do  is  the  one  thing  which  I  have  again 
and  again  referred  to,  namely,  that  for  their  own  uses,  and  for  their 
own  purposes,  they  prevent  trespassers  raiding  oh  the  island. 

I  pass  on  to  the  next  page>  the  top  of  page  135.  I  do  not  dwell  upon 
it,  but  there  is  this  statement  of  Mr.  Phelps: 

While  the  seals  are  upon  United  States  territory  during  the  season  of  reproduc- 
tion and  nurture,  that  GoTernment  might  easily  destroy  the  herd  by  killing  them 
all,  at  a  considerable  immediate  profit.  From  snch  a  slaughter  it  is  not  bound  to 
retrain. 

It  conflicts  with  the  contention  of  my  friend  Mr.  Garter,  and  I  leave 
them  to  Bettle  their  differences  upon  this  point  between  themselves, 
venturing  at  the  same  time  to  express  my  preference  for  the  law  as  laid 
4own  by  Mr.  Phelps.    I  think  he  is  perfectly  right  in  saying  th^t  tl\$ 
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United  States  may  legally,  if  they  can  and  choose,  kill  all  the  seals  that 
come  to  the  land ;  that  there  is  no  law  which  prevents  such  a  slaughter; 
that  they  are  not  in  any  way  bound  to  refrain. 

Kow  on  page  136  we  come  to  the  enunciation  of  a  precise  and  definite 
proposition.    The  second  sentence  from  the  top  proceeds  thus: 

The  case  of  the  United  States  has  thus  far  proceeded  upon  the  ground  of  a  national 
property  in  the  seal  herd  itself.  Let  it  now  be  assumed  for  the  purposes  of  the  argu- 
ment, that  no  such  right  of  property  is  to  be  admitted,  and  that  the  seals  are  to  be 
regarded,  outside  of  territorial  waters,  as  farm  naturam  the  full  sense  of  that  term. 
Let  them  be  likened, — 

My  friend  is  logical,  and  does  not  shrink  from  this  inevitable  result; 

Let  them  be  likened,  if  that  be  possible,  to  the  fish  whose  birthplace  and  home  are 
in  the  open  sea.  and  which  only  approach  the  shores  for  the  purpose  of  food  at  certain 
seasons,  in  sucn  numbers  as  to  render  the  fishing  there  productive. 

That  is  my  friend's  proposition;  and  then  he  proceeds  to  argue  that, 
under  such  circumstances,  there  is  an  industry,  the  legal  right  to  which 
is  invaded  (because  of  course,  that  is  what  he  must  affirm),  by  seal* 
ing  on  the  high  seas.     To  that  proposition,  of  course,  I  must  come 

back. 
1047  Now,  on  page  138,  in  the  third  sentence  from  the  top,  the  char- 
acter of  pelagic  sealiug  is  referred  to.  I  have  already  dealt  with 
it,  and  do  not  recur  to  it;  but,  in  the  last  sentence,  he  refers  to  the 
existence,  in  civilized  countries,  of  laws  (during  the  breeding  season), 
protective  of  wild  animals;  in  other  words,  he  refers  to  the  game. laws. 

Now,  I  must  poiut  out — 1  think  I  have  already  done  so  more  than 
once,  and,  therefore,  I  will  not  dwell  upon  it, — I  must  point  out  that 
there  could  be  nothing  more  significant  to  show  that  there  is  no  prop- 
erty in  game  than  the  very  existence  of  those  game  laws.  The  law 
steps  in,  and,  in  the  interests  of  all  who  have  a  right  to  attempt  to  cap- 
ture game,  says  that,  during  certain  seasons,  no  attempt  at  capture  shall 
be  made.  It  in  no  sense  affects  property, — does  not  pretend  to  affect 
property.  It  simply  says  that  that  general  right  of  taking  animals 
ferw  naturae, — which  is  the  equal  right  of  all  mankind,  of  all  the  sub- 
jects of  the  realm,  with  the  difference,  only,  that  there  is  greater  oppor- 
tunity for  exercising  the  right  where  a  man  is  the  owner  of  land, — shall 
not  be  exercised  during  certain  seasons  of  the  year,  shortly  called 
"close  time". 

Now,  at  the  bottom  of  page  139,  my  friend  states  what  he  calls  the 
"  inevitable  conclusion  v  from  the  facts  that  he  has  mentioned. 

The  inevitable  conclusion  from  these  facts  is,  that  there  is  an  absolute  necessity 
for  the  repression  of  killing  seals  in  the  water  in  the  seas  near  the  Pribilof  Islands, 
if  the  herd  is  to  be  preserved  from  extinction.  No  middle  course  is  practicable 
consistently  with  its  preservation. 

I  do  not  discuss  that  point  in  this  connection.  My  friends  have 
thought  it  right  to  mix  up  the  two  things, — claims  of  property  right 
and  Regulations.  I  do  not.  That  is  an  assertion  which  my  friend  will 
be  entitled  to  urge  with  such  force  as  belongs  to  it  when  the  question 
of  Regulations  is  being  discussed  by  him.  It  is  not  relevant  to  the 
question  of  property. 

Then,  on  page  149,  in  the  last  sentence,  there  is  a  statement  in  these 
words. 

8uch  was  the  view  of  the  United  States  Supreme  Court  in  the  Say  ward  Case,  in 
respect  to  the  operation  of  the  Acts  of  Congress  before  referred  to,  for  the  protection 
of  the  seal  in  Behriug  Sea.  In  that  case  a  Canadian  vessel  had  been  captured  on 
the  high  sea  by  a  United  States  cruiser,  and  condemned  by  decree  of  the  United 
States  District  court,  for  violation  of  the  regulations  prescribed  in  those  acts;  and 
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it  was  claimed  by  the  owners  that  the  capture  was  unjustifiable,  as  being  an  attempt 
to  give  effect  to  a  wnniripal  statute  outside  the  municipal  jurisdiction.  The  case 
avuh  diHinissed  because  it  was  not  properly  before  the  court.  Hut  in  the  opinion  it 
is  intimated  that  it  it  had  beeu  necessary  to  decide  the  question  the  capture  would 
have  been  regarded  as  an  executive  act  in  defense  of  national  interests,  and  not  as 
the  enforcement  of  a  statute  beyond  the  limits  of  its  effect. 

I  have  already  read  the  judgment  to  the  Court. 

Mr.  Phelps. — Perhaps  I  might  say  that  the  number  of  the  Volume 
in  which  the  case  is  to  be  found  is  misquoted  by  a  printer's  error.    Per- 
haps, Sir  Charles,  you  have  noticed  that. 
1048       Sir  Charles  Russell. — I  have,  thank  you, — 143  is  the  right 
Volume. 

Mr.  Phelps. — Yes. 

Sir  Charles  Kussell. — I  have  read  that  case,  and  I  beg  to  say 
that  this  statement,  as  I  read  that  case,  is  quite  incorrect — in  fact,  one 
of  the  Judges  is  here,  and  he  will  no  doubt  tell  the  Court;  but  we  have 
the  authentic  record.  It  would  indeed  be  a  very  extraordinary  thing  if 
the  Court  had  attempted  to  say  any  such  thing.  It  would  indeed  be 
an  extraordinary  thing  for  the  Judges  of  the  Supreme  Court,  or  indeed 
of  any  Court,  under  the  circumstances  in  which  the  matter  was  pre- 
sented to  them,  to  have  attempted  to  express  an  opinion  upon  so 
weighty  a  subject  which  was  not  before  them,  because,  when  I  was  dis- 
cussing the  action  of  the  United  States  Government  in  relation  to  the 
seizures,  I  pointed  to  the  judgment  of  the  Court  condemning  the  ship 
and  imprisoning  the  men :  and  I  pointed  to  the  argument  of  the  Solicitor 
General  to  the  United  States,  Mr.  Taft,  in  the  Supreme  Court  of  Wash- 
ington :  and  I  showed  how  the  case  was  put  on  one  ground  and  one 
ground  only;  namely  that  of  exclusive  jurisdiction  based  upon  the 
territorial  effect  given  to  the  municipal  Statute.  There  was  no  sug- . 
gestion  in  the  libel  in  the  case,  or  in  any  part  of  the  record  before  the 
Court,  of  the  justification  now  suggested  for  the  seizures  as  an  execu- 
tive act  of  self-preservation  or  self-defence;  and  therefore  it  would  have 
been  indeed  an  amazing  thing  if  Judges  of  the  eminence  and  position 
of  those  learned  Judges  had  stepped  aside  from  the  case  presented  to 
them  to  express  or  intimate  in  the  faintest  degree  an  opinion  ou  a  point 
which  was  not  before  them,  or  argued  before  them,  or  even  suggested 
before  them. 

The  "President. — Perhaps  you  might  read  us  the  passage  from  that 
opinion. 

Sir  Charles  Russell. — If  my  learned  friends  will  kindly  give  it 
to  me,  I  will  read  it  at  once. 

Mr.  Phelps. — We  have  not.  got  it  here  this  morning. 

We  will  bring  the  volume  of  the  Supreme  Court,  N°  143. 

Sir  Charles  Kussell. — I  read  the  case  with  some  care,  and  I  found 
no  such  thing  in  the  judgment.  It  is  conceivable  that  I  may  have  over- 
looked some  passage  in  it,  but  my  friend  Sir  Richard  Webster  has  read 
it  as  well  as  myself,  and  we  think  there  is  no  warrant  for  that  statement 
at  all. 

Lord  IIannen. — If  it  were,  it  would  be  only  what  we  call  obiter  dicta. 

Sir  Chaeles  Russell. — There  is  not  even  that. 

Mr.  PHELrs. — That  is  all  I  claim  for  it. 

Sir  Charles  Russell. — I  should  have  referred  to  it  if  it  had 
existed,  but  I  do  not  find  even  an  obiter  dictum. 

The  President. — If  we  can  have  the  proper  wording  of  that  opinion, 
it  would  be  better — at  a  later  stage  perhaps. 

Sir  Charles  Russell. — Yes,  I  should  be  glad. — But  as  Lord  IIan- 
nen has  been  good  enough  to  intimate  (and  Mr.  Justice  Harlan  I  am 
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sure  will  recognize  the  accuracy  of  it),  as  that  case  was  presented 

1049  to  the  Supreme  Court,  it  would  not  be  ad  rem  for  them  to  express 
any  opinion  of  that  kind  at  all.    Judges  sometimes  do,  no  doubt, 

express  opinions  away  from  the  point  before  them,  and  those  are  called, 
and  sometimes  contemptuously  called  obiter  dicta — they  are  beside  the 
question;  they  are  quite  away  from  the  point;  they  are  not  necessary 
for  the  decision  of  the  case.  They,  therefore,  have  more  or  less 
authority,  according  to  the  more  or  less  important  character  of  the 
Judge  who  pronounces  them;  but  they  are  not  cited  as  authorities, 
unless  it  is  a  judicial  pronouncement  on  a  matter  in  which  it  was  rele- 
vant to  the  judgment  of  the  Court  that  the  opinion  of  the  Court  should 
be  expressed. 

The  President. — As  we  have  not  the  case  of  the  Sayward  before 
us  we  do  not  care  if  they  are  ad  rem  as  to  the  "Sayward"  Case;  but 
they  may  be  of  interest  to  us  as  being  an  important  opinion — a  weighty 
opinion. 

Sir  Charles  Eussell. — I  do  not  at  all  mean  to  undervalue  the 
opinion  of  any  Judge  of  eminence  or  position — what  I  meant  to  say 
was,  that  it  is  no  authority. 

The  President. — No,  it  is  no  judicial  authority. 

Sir  Charles  Eussell. — I  conceive  it  to  be  diilicult  to  suppose  that 
there  will  be  found  to  be  even  an  obiter  dictum,  because,  as  I  have  said, 
of  the  argument  of  Mr.  Taft,  which  I  read  pretty  fully  to  the  Court. 

Mr.  Phelps. — I  was  wrong  in  supposing  that  we  had  not  got  the 
book  here.  There  is  a  book  here  containing  the  opinion:  I  was  not 
aware  of  it. 

Sir  Charles  Eussell. — Which  is  the  passage! 

Mr.  Phelps. — The  passage  is  one  of  some  length. 

It  is  here  [indicating]. 

Sir  Charles  Eussell. — I  will  read  it  at  once  with  pleasure. 

The  President. — Perhaps  Mr.  Phelps  will  be  kind  enough  to  read 
to  us  the  part  which  he  deems  important. 

Sir  Charles  Eussell. — What  is  the  book! 

Mr.  Phelps. — It  is  a  collection  of  pamphlets,  and  it  contains  the 
opinion  of  Chief  Justice  Fuller. 

Sir  Charles  Eussell. — I  want  the  report. 

Mr.  Phelps. — This  is  the  whole  report,  I  am  quite  sure  of  it.  It  is 
usual  to  quote  from  this  in  Washington,  and  it  is  a  pamphlet  issued  by 
the  office. 

Sir  Charles  Eussell. — Perhaps  you  will  kindly  show  it  to  my 
friend,  Sir  Richard  Webster. 

[Mr.  Phelps  handed  the  book  to  Sir  Eichard  Webster.  1 

Sir  Charles  Eussell. — The  volume  of  the  report  is  143. 

The  President. — Sir  Charles,  if  you  think  it  material  it  can  be  got 
a  little  later. 

Sir  Charles  Eussell. — I  do  not  think  it  the  least  material. 

The  President. — Perhaps  you  might  reserve  it  tor  the  afternoon. 
Sir  Charles  Eussell. — Yes,  except  that  my  friend  thought 

1050  he  could  put  his  hand  on  the  passage. — I  was  willing  to  read  it 
at  the  moment. 

The  President. — Eather  than  read  it  in  a  hurry  we  had  better  wait 
until  the  afternoon. 

Mr.  Phelps. — If  my  friend  will  excuse  me,  we  have  marked  the  pas- 
sage, which  occupies  several  pages  in  the  opinion  of  chief  Justice 
Fuller,  which  I  shall  contend  more  than  bear  out  the  statement  that  I 
have  made  in  the  argument,  that  although  unnecessary  to  the  decision 
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of  tbe  case,  which  went  off  as  I  have  stated  on  other  grounds,  it  did 
intimate  an  opinion  to  the  effect  stated  in  my  argument.  1  have 
marked  the  passage  for  the  use  of  my  friend.  I  supposed  it  was  not 
here,  but  I  found  it  was. 

The  President. — Perhaps  you  will  prefer  to  keep  the  reading  of  this 
passage  for  your  own  argument. 

Mr.  Phelps. — Yes,  unless  my  friends  wish  to  read  it  for  their  own 
purposes. 

Sir  Charles  Eussell. — I  am  perfectly  willing  to  read  it. 

Mr.  Phelps. — I  do  not  ask  them  to  read  it. 

Sir  Charles  Eussell. — I  care  not;  but  it  is  not  necessary  for  me 
to  stop  at  this  moment. 

The  President. — If  it  is  not  necessary  to  stop  for  the  moment  per- 
haps you  will  leave  Mr.  Phelps  to  refer  to  it,  and  if  he  will  be  kind 
enough  to  refer  to  it  in  his  argument,  we  shall  be  glad. 

Lord  Hannen. — Have  you  not  read  it! 

Sir  Charles  Eussell. — I  had  thought  I  read  all,  my  Lord,  that  had 
any  bearing  on  the  question — I  read  from  the  report  that  was  given  to 
us — the  report  of  Chief  Justice  Fuller's  judgment. 

Mr.  Justice  Harlan. — I  have  no  doubt  the  document  you  have  there 
is  a  correct  report  of  the  opinion.    I  thought  you  had  the  authority. 

Sir  Charles  Eussell. — That  is  how  I  read  it. 

Mr.  Justice  Harlan. — I  have  no  doubt  it  is  accurate. 

Sir  Charles  Eussell. — I  can  find  nothing  to  that  effect:  that  is 
all  I  can  say. 

Sir  John  Thompson. — It  strikes  me,  Sir  Charles,  that  perhaps  the 
difference  is  in  the  interpretation  of  the  judgment  of  the  Court — not  of 
the  argument  of  Mr.  Phelps  as  contained  in  this  book.  Do  you  contro- 
vert the  version  given  by  Mr.  Phelps  in  this  argument  because  you 
conceive  the  solution  to  be  a  statement  that  the  seizure  of  these  ves- 
sels was  an  executive  act  done  in  defence  of  the  property  in  the  fur- 
seals,  for  if  that  is  your  interpretation  of  Mr.  Phelps'  argument,  my 
recollection  of  the  "Say ward"  case  is  that  the  judgment  of  the  Court 
did  not  justify  that,  but  that  the  judgment  of  the  court  did  establish 
this  position,  in  so  far  as  it  could  establish  anything  by  a  dictum — that 
what  had  been  done  in  relation  to  the  seizures  of  these  vessels  was  an 
executive  act. 

Sir  Charles  Eussell.— Clearly  so. 

Sir  John  Thompson.-  Done  in  pursuance  of  an  interpretation  by 
the  Executive  of  its  property  rights;  and  therefore,  the  judicial  branch 
of  the  Government  would  not  interfere  with  this  interpretation. 
1051  Sir  Charles  Eussell. — I  am  very  much  obliged  to  Sir  John 
Thompson  for  this  interposition,  because  of  course  my  whole 
argument  goes  to  show  that  the  condemnation  of  these  ships  was  based 
on  the  executive  action  of  the  United  States  invoking  their  municipal 
law,  and  alleging  that  the  extent  of  that  municipal  law,  territorially 
regarded,  embraced  the  place  where  the  ships  were  seized:  and  that 
therefore  they  were  subject  to  municipal  law,  which  exacted  a  certain 
penalty  for  being  engaged  there  in  sealing.  But  that  is  not  the  propo- 
sition which  my  learned  friend  has  stated  here — nothing  like  it. 

The  President. — Mr.  Phelps  in  his  argument  does  not  refer  to  the 
judgment.  He  refers  to  the  opinion.  He  says:  "hi  the  opinion  it  is 
intimated". 

Sir  Charles  Eussell. — That  means  the  judgment,  Sir. 

Mr.  Justice  Harlan. — No. 

Sir  Charles  Eussell. — What  does  it  mean  thenf 
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Mr.  Justice  Harlan. — The  judgment  of  the  Court  is  something  dif- 
ferent from  the  opiuion  of  the  Court. 

Lord  Hannen. — But  when  you  speak  of  the  opinion  of  the  Court 
that  commonly,  with  us,  means  the  judgment. 

Sir  Richard  Webster. — The  reasoned  judgment. 

Mr.  Justice  Harlan. — It  is  not  always  the  case  in  America.  An 
opinion  is  often  separate  from  a  judgment,  but  as  a  general  rule  you 
find,  in  the  opinion,  all  that  is  essential  to  the  formal  judgment.  That 
is  added  as  a  record  of  the  Court,  and  you  refer  to  the  opinion  for  the 
purpose  of  interpreting  the  mind  of  the  Court  on  the  question 
submitted. 

Sir  Charles  Russell. — The  matter  stands  in  America,  and  in 
England,  upon  precisely  the  same  ground.  A  judgment,  properly  so 
called,  is  the  result  of  the  opinion  arrived  at  by  the  Court. 

Lord  Hannen. — And  is  a  formal  thing,  drawn  up  by  some  officer  of 
the  Court. 

Sir  Charles  Russell. — Yes:  "Judgment  for  the  Plaintiff ";  "Jndg. 
ment  for  the  Defendant" — that,  technically,  is  the  judgment;  but  the 
opinion  is  the  reasoning  of  the  Court  upon  which  the  techuical  judg- 
ment is  based,  and  that  opinion  is  called,  in  England,  the  judgment  of 
the  Court,  and  is  cited  as  the  judgment  of  the  Court,  and  I  think  it  is 
the  same  in  America. 

The  President. — Is  it  considered  to  have  the  same  authority  as  the 
judgment  itself! — That  is,  in  France,  would  it  not  be  what  we  call  Les 
Consider  ants  f 

What  you  call  the  " opinion"  that  precedes  the  judgment  and  justi- 
fies the  judgment,  is  of  no  judicial  authority;  it  is  merely  a  moral 
authority. 

Lord  Hannen. — It  is,  that  the  Court  for  the  reasons  given,  has  deliv- 
ered such  a  judgment. 

Sir  Charles  Russell. — May  I  point  out  the  difference  Mr.  Presi- 
dent! The  mere  judgment,  (if  it  were  to  be  restricted  to  the  technical 
verdict  for  the  plaintiff',  or  judgment  for  the  plaintiff,  or  judgment  for 
the  defendant),  would  be  no  authority  at  all  except  as  between 
1052  those  two  litigants;  it  is  the  opinion  or  the  reasons,  upon  which 
that  result  has  been  arrived  at,  which  is  the  authority  cited  for 
the  guidance  of  future  Courts  of  co-ordinate  jurisdiction ;  and,  if  it  be 
the  judgment  of  a  Superior  Court,  for  the  control  of  Courts  of  inferior 
jurisdiction. 

Mr.  Justice  Harlan. — The  opinion  is  the  authority — is  a  precedent 
in  future  cases,  according  to  the  inquiry  whether  the  Court  in  so  talk- 
ing kept  within  the  case!    That  is  the  point. 

Sir  Charles  Russell. — I  quite  agree. 

Lord  Hannen. — Whatever  leads  up  to  the  judgment  is  properly 
referred  to  as  part  of  the  opinion  which  is  binding  in  the  future;  that 
which  does  not  lead  up  to  it,  is  not  referred  to  as  binding,  but  is  simply, 
(to  use  a  phrase  which  has  been  already  used)  the  obiter  dicta. 

Mr.  Phelps. — If  my  friend  will  allow  me  it  may  be  well  that  the 
Tribunal  should  understand  precisely  what  I  have  undertaken  to  say 
in  my  argument. 

Sir  Charles  Russell. — To  what  page  do  you  refer! 

Mr.  Phelps. — The  last  words  on  page  149.  Referring  to  the  "  Say- 
ward"  case  I  say: 

In  that  case  a  Canadian  vessel  had  been  captured  on  the  high  aea  by  a  United 
States  cruiser — 
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Sir  Charles  Russell.— I  read  tbe  whole  of  it. 
Mr.  Phelps: 

by  a  United  States  cruiser  and  condemned  by  decree  of  tbe  United  States  District 
Court  for  violation  of  the  regulations  prescribed  in  tbose  acts;  and  it  was  claimed 
by  the  owners  that  the  capture  was  unjustifiable  as  being  an  attempt  to  give  effect 
to  a  municipal  statute  outside  the  municipal  jurisdiction.  The  case  was  dismissed 
because  it  was  not  properly  before  the  Court.  Bat  in  the  opinion  it  is  intimated 
that  if  it  had  been  necessary  to  decide  the  question,  the  capture  would  have  been 
regarded  as  an  executive  act  in  defence  of  national  interest  and  not  as  the  enforce- 
ment of  a  statute  beyond  the  limits  of  its  effect. 

Now  if  my  learned  friend  will  take  the  trouble  to  read  the  passage  in 
the  opinion  which  I  have  just  marked  and  handed  to  Sir  Richard 
Webster,  he  will  find  that  I  have  correctly  stated  the  intimation  of  the 
Court,  as  contained  in  the  opinion,  on  the  main  question  by  which  it 
was  able  to  dispose  of  the  case. 

The  President. — Do  you  mean  to  say  that  the  passage  you  have 
mentioned  implies  that  the  act  of  the  Executive  would  have  been 
justified! 

Mr.  Phelps. — No:  it  implies,  in  my  judgment,  that  the  Court  would 
have  held,  that  being  an  executive  act  it  was  not  subject  to  judicial 
inquiry. 

Sir  Charles  Russell.— Oh ! 

Mr.  Phelps. — Not  that  they  would  have  undertaken  to  decide  as 
between  Nations  the  diplomatic  question,  but  that  so  far  as  the  judicial 
question  was  concerned  the  judgment  of  the  Court  below  would  have 
beeu  affirmed  upon  the  merits,  if  the  merits  had  been  decided. 

The  President. — But  Mr.  Phelps,  in  your  Constitution  1  believe  the 

acts  of  the  Executive  come  under  the  judicial  power! 

1053        Mr.   Phelps. — Not  as  to  foreign    Nations.    Sometimes,  as 

between  the  Executive  and  the  citizens,  they  are  subject  to  review 

by  the  Courts;  but,  as  between  the  Government  and  a  foreign  Nation,  the 

judicial  power  has  nothing  whatever  to  do  with  questions  of  that  sort. 

The  President. — If  the  Executive  does  wrong,  other  foreign  Nations 
appeal  to  the  judicial  power, — is  that  what  you  mean! 

Mr.  Phelps. — If  the  Executive  does  wrong, — it  is  hardly  for  me  to 
argue  it  at  this  time, — it  is  a  matter  for  adjustment  between  the  two 
Governments. 

The  President. — I  must  say  that  somewhat  alters  my  own  view 
about  what  was  the  action  of  your  Constitution. 

Sir  Charles  Russell. — The  President  will  see  that  that  is  a  very 
different  statement  from  the  statement  in  the  Case,  because  the  state- 
ment in  the  Case  is  that  there  was  an  intimation  by  the  Court,  if  it  had 
been  necessary  to  decide  it,  that  the  capture  would  have  been  regarded 
as  an  executive  act  in  defence  of  national  interests.  I  respectfully  say 
that  no  suqh  opinion  is  intimated. 

My  learned  friend  has  now  read  the  book  which  Mr.  Phelps  was  good 
enough  to  hand  him,  and  which  is  exactly,  my  learned  friend  says  ver- 
batim, the  same  as  the  judgment  I  read  to  you.  I  have  now  got  it  before 
me;  and  I  will  read  the  passage. 

Before  I  read  it,  may  1  point  out  what  the  statement  of  my  learned 
friend  now  is,  as  to  which  I  agree!  What  he  says  is  this,  that  the 
Legislature  of  the  United  States  having  by  their  Statute  assumed  terri- 
torial jurisdiction  over  a  certain  area  of  the  sea,  and  having  by  their 
executive  action  put  that  Statute  into  operation,  the  Judicial  Tribunal 
would  not  go  behind  what  the  Executive  had  done  and  what  the  Legis- 
lature had  done,  but  would  recognize  the  fact  that  they  had  claimed 
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de  facto  territorial  dominion  and  no  more.    That  is  clear  from  the  pas- 
sage I  read. 

May  I  read  it  again  f  This  is  on  page  16  of  what  I  think  is  a  regu- 
lar Eeport,  and  verbatim  the^same  as  the  passage  my  learned  friend 
referred  to: 

If  we  assume  that  the  record  shows  the  locality  of  the  alleged  offence  and  seizure 
as  stated,  it  also  shows  that  officers  of  the  United  States,  acting  under  the  orders  of 
their  Government,  seized  this  Teasel  engaged  in  catching  seal  and  took  her  into  the 
nearest  port ;  and  that  the  Law  Officers  of  the  Government  libelled  her  and  pro- 
ceeded against  her  for  the  violation  of  the  laws  of  the  United  States  in  the  District 
Court,  resulting  in  her  condemnation.  How  did  it  happen  that  the  officers  received 
such  orders?  It  must  he  admitted  that  they  were  given  in  the  assertion,  on  the 
part  of  this  Government  of  territorial  jurisdiction  over  Behring  Sea  to  an  extent 
exceeding  59  miles  from  the  shores  of  Alaska: 

That  59  miles  is  meutioned,  yon  will  understand,  because  the  vessel 
was  caught  at  about  that  distance. 

That  this  territorial  -Jurisdiction,  in  the  enforcement  of  the  laws  protecting  seal 
fisheries,  was  asserted  by  actual  seizures  during  the  seasons  of  1886, 1887  and  1889, 
of  a  number  of  British  vessels ;  that  the  Government  persistently  maintains  that 
such  jurisdiction  belongs  to  it,  based  not  only  on  the  peculiar  nature  of  the  seal 
fisheries  and  the  property  of  the  Government  in  them,  but  also  on  the  position 
1054  that  this  jurisdiction  was  asserted  by  Russia  for  more  than  90  years,  and  by 
that  Government  transferred  to  the  United  States,  and  that  negotiations  are 
pending  on  the  subject. 

And  then  he  proceeds,  on  the  lines  my  learned  friend  refers  to,  to 
point  out  that  in  the  Statute  as  finally  enacted,  the  words  "all  the 
waters  of  Behring  Sea  in  Alaska  embraced  within  the  boundary  lines 
mentioned  and  described  in  the  treaty  with  Russia  of  1867"  were 
omitted,  and  the  expression  "all  the  dominion  of  the  United  States  in 
the  waters  of  Behring  Sea"  was  substituted. 

Then  he  proceeds : 

If  reference  could  be  properly  made  to  such  matters  (for  the  act,  as  finally 
approved,  muBt  speak  for  itself)  still  we  do  not  concur  in  the  view  that  it  follows 
that  Congress  thereby  expressly  invited  the  judicial  branch  of  the  Government  to 
determine  what  are  "the  limits  of  Alaska  Territory  and  the  waters  thereof",  and 
what  is  "  the  dominion  of  the  United  States  in  the  waters  of  Behring  Sea",  and  think, 
on  the  contrary,  that  there  is  much  force  in  the  position  that,  whatever  the  reason 
for  the  conservative  course  pursued  by  the  Senate,  the  enactment  of  this  sectiou 
with  full  knowledge  of  the  executive  action  already  had  and  of  the  diplomatic 
situation,  justified  the  President  in  the  conclusion  that  it  was  his  duty,  under  Sec- 
tion 3,  to  adhere  to  the  construction  already  insisted  upon  as  to  the  extent  of  the 
dominion  of  the  United  States,  and  to  continue  to  act  accordingly.  If  this  be  so,  the 
application  calls  upon  the  Court,  while  negotiations  are  pending,  to  decide  whether 
the  Government  is  right  or  wrong,  and  to  review  the  action  of  the  political  depart- 
ment upon  the  question,  contrary  to  the  settled  law  in  that  regard. 

• 

Therefore  my  friend's  latter  statement  is.quite  correct.  I  quite  admit 
it,  but  it  is  not  correct  to  say,  as  stated  in  the  printed  Argument,  that 
the  Court  intimated  an  opinion  that  the  capture  could  have  been  justi- 
fied in  law  as  a  defence  of  national  interest.  That  is  the  main  dividing 
line  between  us. 

Now,  Mr.  President,  I  come  back  to  the  question,  and  I  repeat  the 
hypothesis  on  which  it  is  to  be  regarded, — the  datum  for  the  argument. 
I  have  to  assume,  and  the  proposition  that  my  learned  friend  advanced 
assumes,  that  there  is  no  property  in  the  seal,  and  no  property  in  the 
seal  herd.  1  have  also  a  right  to  assume  that  the  general  right  of  fish- 
ing acknowledged  by  the  Treaty  of  1824  between  Eussia  and  the  United 
States,  and  the  same  general  right  of  fishing  acknowledged  by  the 
Treaty  of  1825  between  Eussia  and  Great  Britain,  did  not  except  any 
living  thing  in  the  sea.    I  have  further  to  assume  that  that  was  but  a 
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recognition,  in  the  case  of  the  waters  of  Behring  Sea  and  tbe  other 
waters,  involved  in  the  controversy  which  led  up  to  those  Treaties,  of 
the  general  right  of  all  mankind  to  fish  in  the  sea  and  to  take  therefrom 
outside  territorial  waters  whatever  they  are  able  to  capture.  These 
are  the  hypotheses,  these  are  the  data,  in  view  of  which  this  proposi- 
tion must  be  approached;  and  I  say  it  without  any  affectation,  with 
the  greatest  respect  for  my  learned  friend  Mr.  Phelps  and  for  his  inge- 
nuity, that  I  find  it  difficult  to  understand  and  to  appreciate  what  it  is 
that  I  have  to  meet  on  this  part  of  the  case.  The  lessees  may  be 
treated,  for  the  purpose  of  this  discussion,  as  the  owners  of  the  islands 
and  the  owners  of  the  industry.  What  is  their  position  !  What 
1055  is  their  industry!  They  wait  until  the  seals  coine  to  the  islands, 
and,  when  the  favourable  opportunity  offers,  they  select  such  as 
they  desire  to  kill,  and  adopt  the  best  means  they  can  tor  killing  them. 
They  are  in  this  exercising  their  right  as  owners  of  the  territory. 
Nobody  disputes  their  right.  They  may  extend  that  right  still  fur- 
ther, assuming  them  to  be  the  possessors  of  the  island,  as  I  am  doing 
for  simplicity's  sake,  and  if  they  choose  they  can  supplement  their 
killing  on  the  island  by  killing  within  the  three  miles  of  territorial 
waters,  and  by  claiming  to  exclude,  and  rightfully  claiming  to  exclude, 
all  others  from  that  area;  and,  if  they  choose  further,  they  may  go  out 
on  the  high  seas  and  compete  with  others  who  are  sealing  upon  the 
high  seas.  These  are  their  rights  fully  and  exhaustively  stated :  their 
right  to  kill  the  seals  upon  the  land, — an  exclusive  right;  the  right  to 
kill  within  the  territorial  waters, — an  exclusive  right;  their  right,  on 
terms  of  equality  with  all  whose  interest  or  convenience  may  prompt 
them  to  resort  to  the  high  seas,  to  pursue  and  kill  the  seal. 

Where  is  the  right  that  is  invaded  by  that  pelagic  sealing!  Where 
is  the  legal  right  invaded!  Because,  to  constitute  an  invasion  of  a 
right,  you  must  first  prove  the  existence  of  the  legal  right.  It  is  not 
enough  to  prove  that  their  industry  (if  I  must  use  that  phrase)  may  be 
less  profitable  to  them  because  other  persons,  in  the  exercise  of  the 
right  of  sealing  on  the  high  seas,  may  intercept  seals  that  come  to 
them, — that  may  be  what  lawyers  call  a  damnum,  but  it  is  not  an 
injuria;  and  I  have  no  doubt  the  legal  minds  I  am  addressing  under- 
stand the  distinction  betweeu  the  two. 

Let  me  assume  that  the  island  is  divided  by  a  boundary  line,  between 
two  owners,  one  half  of  the  island,  given  to  A.,  the  other  half  given  to 
B.  Would  A.  have  an  action  against  B. — could  he  Qpmplain  that  B. 
had  perpetrated  a  legal  injury  upon  him,  if  B.  not  merely  killed  the 
seals  that  came  to  his  own  division  of  the  island,  but  exercised  his 
right  of  sealing  on  the  sea  and  killed  seals  there  which  might  have 
gone,  or  some  of  which  might  have  gone,  to  the  land  of  A:  if  B.  had  in 
other  words  exercised  his  right  to  kill  on  the  high  sea!  That  would 
have  been  a  case  in  which  the  profits  or  the  volume  of  A's  business 
might  have  been  diminished,  and  he  would,  therefore,  have  suffered  a 
loss,  a  damnum;  but  a  damnum  does  not  give  a  legal  right  of  action. 
There  must  also  be  the  injuria, — the  invasion  of  the  legal  right;  There 
must  be  injuria  cum  damno;  the  combination  of  the  two. 

The  President. — Unless  done  maliciously. 

Sir  Charles  Eussell. — You  are  good  enough,  Mr.  President,  to 
anticipate  the  very  next  topic, — perhaps  not  immediately  the  next,  but 
a  topic  to  which  I  am  going  in  a  moment  to  advert. 

Let  me  illustrate  the  position  of  things  a  little  further  by  putting  an 
imaginative  case  or  two.    Suppose  there  was  no  industry  on  the  island 
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at  all;  it  will  not  be  denied  that  we  could  kill  on  the  high  poaHtonofm*i- 
seas;  or,  if  it  be  denied,  it  will  not  be  denied  with  very  icetathe^nquiry 
much  efficacy;  our  right  would  be  undoubted.    Again,  «»mtoed- 

suppose  that  from  some  cause  or  another  (I  care  not  what),  the 

1056  United  States  should  find  it  beneath  its  dignity,  or  not  conducive 
to  its  profit,  to  carry  on  this  industry  on  the  islands, — say,  that 

it  does  not  pay,  for  instance:  they  cease  to  carry  on  the  industry. 
Should  we  still  be  without  our  right  to  seal  on  the  high  seas!  Clearly 
not.  Can  it  be  said  that  our  rights,  or  their  rights  relatively  to  us, 
shift  and  change  according  to  the  eventuality  of  whether  there  is  or 
is  not,  according  to  their  own  interest  for  the  time,  an  industry  carried 
on  there?  It  is  impossible  that  legal  rights  can  be  of  this  shifting  and 
varying  character.  No,  Mr.  President;  their  rights  are  strictly  thoSe 
which  I  have  enumerated;  the  right  to  kill  on  the  islands  exclusively; 
the  right  to  kill  within  the  territorial  limits  exclusively;  the  right  to 
compete  on  the  high  seas  on  terms  of  equality  with  all  the  rest  of  man- 
kind: and  that  is  the  whole  statement  of  their  legal,  positive  rights. 

But  there  is  another  right,  I  admit.  They  would  have  a  right  to 
complain  (and  this  meets  the  whole  of  the  illustrations  which  all  the 
ingenuity  of  my  learned  friends  have  supplied)  if  it  could  be  truly 
asserted  that  any  class  or  set  of  men  had,  for  the  malicious  purpose  of 
injuring  the  lessees  of  the  Pribilof  Islands  and  not  in  regard  to  their 
own  profit  and  interest  and  in  exercise  of  their  own  supposed  rights, 
committed  a  series  of  acts  injurious  to  the  tenants  of  the  Pribilof 
Islauds.  I  agree  that  that  would  probably  give  a  cause  of  action;  and, 
therefore,  they  have  the  further  right  (what  I  might  call  the  negative 
right)  of  being  protected  against  malicious  injury. 

Now  I  have  stated,  I  conceive  exhaustively,  as  a  lawyer  would  state 
them,  and  as  a  lawyer  I  respectfully  think  ought  to  state  them,  what 
are  the  rights  of  owners  of  the  Islands  in  relation  to  this  so-called 
industry. 

The  point,  Mr.  President,  to  which  you  were  good  enough  to  refer  is 
well  illustrated  by  reference  to  the  case  I  mentioned  yesterday,  Keeble 
v.  Hickeringill;  and  the  passage  is  at  page  116  of  the  printed  Argu- 
ment the  United  States.  In  the  Report  of  this  case  in  the  11th  Modern 
Reports,  at  page  75,  Lord  Chief  Justice  Holt  says: 

Suppose  the  defendant  had  shot  in  his  own  ground ;  if  he  had  occasion  to  shoot  it 
would  be  one  thing,  but  to  shoot  on  purpose  to  damage  the  plaintiff  is  another  thing 
and  a  wrong. 

That  brings  out  clearly  and  neatly  the  distinction;  that  is  to  say, 
that  when  a  man  is  exercising  his  right,  a  right  which  I  assume  that  I 
have  established  by  reference  to  the  general  law  and  by  reference  to 
the  Treaties, — to  kill  seals  on  the  high  sea,  and  he  pursues  that  avoca- 
tion or  industry  for  the  purpose  of  making  a  profit  to  himself  and 
making  it  legitimately  for  himself  in  that  way,  not  thinking  of  injuriug 
anybody  but  merely  of  enriching  himself  in  the  exercise  of  what  he 
conceives  to  be  his  right,  his  act  cannot  be  regarded  as  malicious:  and 
there  is,  from  beginning  to  end  of  this  case,  no  suggestion  that  the 
action  of  the  pelagic  sealer  could  be  properly  regarded  as  malicious,  or 
be  attributed  to  any  other  motive  than  that  of  self-gain  in  the  exercise 
of  a  supposed  right. 

1057  The  President. — Would  you  consider,  as  having  a  certain 
maliciousness  in  itself,  what  has  gone  on  during  the  last  two 

years,  where  the  modus  vivendi  has  impeded  the  process  of  seal  killing 
on  the  islands  and  left  iu  the  open  sea,  in  the  Pacific,  at  least,  aud 
on  the  North-west  Coast,  the  pelagic  sealing  quite  free.    We  have 
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witnessed,  according  to  the  statistics  which  were  read  to  us,  1  might 
say  an  extraordinary  increase  of  the  pelagic  sealing  daring  these  two 
years,  daring  this  sort  of  "  close  season," — at  all  events,  close  season 
for  the  Americans: — is  that  quite  free  from  maliciousness  in  your  eyes t 

Sir  Charles  Russell. — Absolutely.  Let  me  suggest  this;  or, 
rather,  let  me  first  make  the  ground  perfectly  clear.  The  first  time 
that  the  suggestion  of  the  word  u  malice"  has  occurred  here  comes 
from  you,  Mr.  President.  You  will  not  find  a  trace  or  suggestion  of  it 
in  the  Case,  or  in  the  diplomatic  correspondence. 

The  President. — But  malice  may  exist  without  suggestion. 

Sir  Charles  Russell. — You  are  dealing  with  this  case,  I  presume, 
Sir,  like  every  other  Tribunal,  according  to  the  case  presented,  supple- 
mented by  such  additional  light  as  your  own  erudition  may  bring  to 
bear  upon  it.  The  case  is  not  presented  as  a  malicious  injury,  but  as 
the  case  of  an  invasion  of  a  legal  right.  That  is  what  I  meant  to  urge 
upon  you;  but  I  would  like  to  consider  it  a  little  more  closely  for  a 
moment. 

In  the  pelagic  sealing  which  occurred  after  the  modus  vivendi  many 
persons  took  part  belonging  to  various  nationalities.  You  will  bear  in 
mind,  of  course,  that  the  people  who  engaged  in  this  were  not  Cana- 
dian sealers  only,  but  were  American  citizens  also.  It  is  a  little  strong 
to  suggest  that  the  American  sealers  were  pursuing  this  pelagic  sealing 
not  to  benefit  themselves,  jiot  to  put  profit  into  their  own  pocket  by  the 
pursuit  of  what  they  conceived  to  be  a  right,  but  were  doing  it  mali- 
ciously to  injure  the  property  of  the  nation  to  which  they  belonged.  I 
think  the  suggestion,  with  great  deference,  will  not  be  found  to  be 
sustained  by  any  facts. 

The  President. — 1  merely  want  to  make  the  matter  quite  clear.  I 
did  not  suggest  anything  myself,  of  course. 

Sir  Charles  Russell. — The  point  I  wish  to  emphasize  is  this.  My 
learned  friends  are  acute  lawyers,  as  of  course  you  know,  and  men  of 
eminence.  They  know  how  best  to  frame  their  case  in  the  way  that 
seems  to  them  strongest.  We  have  seen  how  they  have  departed  in  a 
large  measure,  as  I  conceive,  from  the  original  case  put  forward,  and  as 
I  have  endeavoured  to  demonstrate,  in  the  diplomatic  correspondence, 
and  how,  in  this  elaborate  written  argument,  they  have  formulated  in 
the  best  way  they  conceived  it  possible  to  formulate  it. 

They  know  as  well  as  any  of  us  that  there  is  the  greatest  distinction  in 
point  of  law  as  to  the  legal  liability  for  acts  done  maliciously  and  for 
acts  not  done  maliciously;  and  therefore,  as  they  cite  such  cases  as 
Keeble  v.  Hickeringill,  if  it  had  been  intended  to  suggest  that  the 
pelagic  sealers  were  doing  this  not  to  profit  themselves,  but  to 
1058  injure  the  tenants  of  the  Pribilof  Islands  or  the  United  States 
interest  in  the  Pribilof  Islands,  we  should  have  had,  of  course, 
some  definite  suggestion  of  that  sort. 

Lord  Hannen. — I  follow  your  argument  so  far,  but  does  that  argu- 
ment meet  an  illustration  of  Mr.  Phelps!  Suppose  dynamite  was  used 
for  the  same  purpose  and  resulted  in  the  wholesale  destruction  of  fish, 
that  would  not  be  malicious,  because  it  was  done  for  the  purpose  of 
immediate  gain.    What  would  you  say  to  that  case! 

Sir  Charles  Eussell. — I  have  not  forgotten  that  illustration,  and 
as  you  mention  it,  my  Lord,  I  will  come  to  it  at  once.  I  am  taking  it  a 
little  out  of  order.  The  case  my  friend  has  put  in  that  connection  is 
this,  that  where  the  use  of  dynamite  would  cause  a  wholesale  destruc- 
tion of  fish  with  a  small  and  disproportionate  gain  to  themselves  it 
would  be  illegal:  that  is  my  learned  friend's  proposition*    To  begin 
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witb,  I  should  say  that  it  might  be  very  strong  evidence,  as  one  would 
say  in  our  English  Courts,  to  go  to  the  Jury,  of  malice;  but  it  is  not 
every  act  which  causes  destruction,  and  even  destruction  which  may 
be  disproportionate  to  the  gain  derived,  which  constitutes  an  action- 
able wrong.  Let  me  illustrate  that  in  a  way  that  will  be  familiar  to 
each  Member  of  the  Court.  Take,  for  instance,  the  mode  of  fishing 
known  as  trawling.  I  think  you  all  realize  what  trawling  is :  that  mode 
of  fishing — dragging  a  heavy  beam  with  a  net  along  the  bottom — has 
the  effect  of  destroying  enormous  quantities  of  small  fish  and,  still 
more,  of  disturbing  spawning  ground,  and  causing  an  enormous 
amount  of  mischief  in  the  destruction  of  fish. 

Has  any  international  law  ever  declared,  or  has  any  nation  ever 
asserted  that  that  destruction  outside  its  territorial  limits, — because 
trawling  goes  on  many  miles  out  at  sea  and  in  very  deep  waters — would 
give  a  cause  of  international  complaint  as  a  matter  of  right  against 
the  trawlers  of  another  nation!  No,  because  on  the  high  sea  all  are 
equal;  and  although  that  particular  method  is  a  destructive  method, 
the  case  is  met  in  the  only  way  in  which  it  can  be  met,  by  regulations, 
by  conventions,  but  not  by  the  assertion  of  a  legal  right  to  prevent  the 
trawling,  even  although  it  cause  that  great  mischief. 

Lord  Hannen. — Are  there  conventions  on  that  subject  f 

Sir  Charles  Eussell. — Oh  yes,  my  Lord — conventions,  as  the 
President  will  tell  you,  between  France  and  Great  Britain  on  that  very 
subject.  I  will  mention  later  conventions  between  Canada  and  the 
United  States  with  a  view  to  preventing  the  use  of  dynamite  by  the 
nationals  of  either  country  on  the  high  sea. 

Then  may  I  also  put  the  question  with  reference  to  the  use  of  dyna- 
mite from  another  point  of  view!  One  might  use  dynamite  for  the 
purpose  of  trying  some  very  important  experiment,  or  testing  some 
important  invention  connected  with  war — torpedo  experiments,  or  what 
not — these  may  be  tried  upon  the  high  seas,  outside  territorial  waters; 
and  yet  such  experiments  may  be  conducted  in  such  a  position  as 
regards  an  adjoining  nation  that  very  considerable  mischief  may  be 
done  temporarily  to  the  fishing  interests  of  that  particular 
1059  nation.  But  that  would  be  a  perfectly  legitimate  use  of  the  high 
sea.  The  nation  conducting  the  experiment  would  be  acting  for 
a  justifiable  cause,  and  within  its  right;  and  if,  acting  within  a  right, 
it  causes  damage  to  another  person,  it  gives  that  other  person  no  cause 
of  complaint^  because  no  legal  right  of  his  has  been  invaded. 

Senator  Morgan. — It  seems  to  me  we  are  getting  into  a  difficulty 
here  by  failing  to  take  notice  of  the  well-established  distinction  between 
express  and  implied  malice.  The  law  implies  malice  from  any  wanton 
act  done  against  the  life  or  property  of  another,  or  from  any  act  that  is 
necessarily  destructive  of  the  life  or  property  or  business  of  another — 
when  that  is  a  requisite  element  in  the  right  of  action.  The  law  implies 
it  from  the  nature  of  the  act. 

Lord  Hannen. — But  that  implication  may  be  met  by  showing  it  was 
done  with  an  excusable  cause. 

Senator  Morgan. — Always;  but  if  a  process  by  which  a  certain  spe- 
cies of  property  is  destroyed,  as  by  dynamite,  is  used  in  the  neighbour- 
hood of  property  which  belongs  to  another  person,  that  process  would 
be  considered  malicious  in  law  and  the  answer  that  it  was  done  in  pur- 
suit of  a  legitimate  object  would  not  be  good.  For  instance,  if  the  seal- 
ers draw  up  a  cordon  of  ships  around  the  three  mile  limit,  and  take  seals 
there  as  they  come  to  and  as  they  go  from  the  Pribilof  group  of  Islands 
during  the  breeding  season,  taking  them  indiscriminately — then  it 
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would  scarcely  be  held  I  think  by  any  Court  that  that  was  an  act  from 
which  malice  would  not  be  implied. 

Sir  Charles  Russell. — Surely  Mr.  Senator  ybu  are  putting  an 
impossible — an  extravagant  case;  but  I  will  tell  you  what  the  remedy 
would  be;  and  here  lies  I  think  the  confusion  that  has  prevailed  in  the 
branch  of  the  argument  which  deals  with  the  rights  of  self-defence  and 
self-preservation.  In  such  a  case  as  that  the  United  States  would  say: 
whether  we  have  a  legal  right  or  not,  this  is  a  matter  so  important  to  us 
that  we  will  take  our  stand  and  make  it,  if  need  be,  a  matter  of  war. 
That  is  what  they  would  say. 

Senator  Morgan. — Or  an  Arbitration  such  as  this. 

Sir  Charles  Russell. — No :  this  Arbitration  has  nothing  to  do  with 
rights  of  war.    This  is  to  declare  legal  rights  in  time  of  peace. 

But  1  must  follow  up  this  point,  as  the  President  has  broached  it  for 
the  first  time,  and  I  was  not  intending  to  do  more  than  make  a  passing 
allusion  to  it.  The  suggestion  of  the  learned  President  is  that  the  seal- 
ing outside  Behring  Sea  and  under  the  modus  virendi  of  1891,  and  of 
1892,  while  they  were  in  operation,  might  itself — of  course  he  was  not 
expressing  any  opinion — but  he  suggested  whether  that  might  not  be 
regarded  as  malicious.  Let  me  recall  the  facts.  *  The  United  States  has 
the  power  to  control  its  own  citizens  everywhere.  It  had  the  power 
both  before  its  acquisition  of  this  territory  and  after  its  acquisition  of 
this  territory,  to  impose  any  restrictions  it  chose  upon  its  own  nationals 
wherever  those  nationals  were.  After  1867,  the  United  States  acquired 
an  interest  in  these  islands:  the  nature  of  that  interest  we  are 
1060  now  discussing.  Is  it  not  a  little  strong  to  say,  or  even  to  sug- 
gest, that  they  could  have  regarded  the  pelagic  sealing  of  their 
own  nationals,  carried  on  from  1867,  for  a  period  of  so  many  years,  as  a 
malicious  injury  to  them  t  We  have  the  extraordinary  fact  that  accord- 
ing to  the  law  of  the  United  States,  as  it  is  today,  pelagic  sealing 
outside  Behring  Sea  is  a  perfectly  lawful  thing;  and  yet  it  is  to  be  sug- 
gested that  pelagic  scaling  outside  Behring  Sea  was  a  malicious  thing 
done  to  injure  the  United  States.  So  regarded,  the  suggestion  becomes 
grotesque. 

I  do  not  know  whether  the  learned  President  realizes  the  point  I  am 
now  putting:  that  absolutely  according  to  the  law  of  the  United  States 
as  it  is  to-day  pelagic  sealing  is  a  lawful  pursuit  outside  Behring  Sea. 

The  President. — 1  perfectly  realize  what  you  state,  and  what  the 
American  counsel  have  argued,  but  we  must  keep  in  remembrance  that 
all  these  matters  are  extremely  recent — pelagic  sealing  has  not  been 
found  fault  with  until  1886.  Very  few  years  have  passed,  and  in  all 
countries  the  action  of  legislation  is  always  slow. 

Sir  Charles  Russell. — With  great  deference,  I  am  dealing  with  the 
thing  as  it  is.  Pelagic  sealing  has  gone  on  as  the  oldest  pursuit  of  seals 
from  time  immemorial.  Since  the  time  that  seals  were  first  hunted, 
they  were  hunted  pehtgically,  and  it  is  no  answer  to  say  that  it  was  then 
conducted  upon  a  scale  and  at  a  time  when  it  did  not  affect,  in  a  material 
degree,  the  interest  of  the  United  States.  But  I  am  coming  a  little 
closer  to  the  action  of  the  United  States.  The  learned  President  refers 
to  the  years  1891  and  1892,  but  is  he  aware  that  the  books  before  him 
show  that  in  1891,  engaged  in  pelagic  sealing,  outside  Behring  Sea, 
were  48  American  vessels,  and  in  1892  outside  Behring  Sea  were  engaged 
46  American  vessels — lawfully,  according  to  the  law  of  the  United  States, 
engaged  in  this  pursuit  of  pelagic  sealing,  and  engaged  in  it  ever  since 
1880;  because  although  it  increased,  as  the  learned  President  quite 
rightly  said,  in  later  years,  and  increased  considerably  in  later  years,  it 
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still  was  not  without  a  certain  volume  of  importance  even  daring  earlier 
years.  The  suggestion  is  worth  following.  In  the  first  volume  of  the 
Appendix  to  the  United  States  Case,  there  is  a  table  giving  the  nation- 
ality of  the  vessels  engaged  in  pelagic  sealing. 

Sir  John  Thompson. — I  thought  the  decision  you  lately  read,  Sir 
Charles,  was  to  the  point  that  if  the  defendant  had  had  no  occasion  to 
shoot  or  kill  birds  or  animals  on  his  own  land,  it  would  have  been  malice 
prepense! 

Sir  Ghables  Bussell*. — Yes,  but  as  the  learned  President  has  men- 
tioned the  subject  I  think  it  respectful  to  pursue  it  a  little  further. 

Sir  John  Thompson. — Before  you  finish  I  should  like  to  ask  you  to 
satisfy  me  upon  what  branch  of  this  enquiry  we  have  given  us  in  charge 
the  question  of  malice  prepense. 

Sir  Charles  Bussell. — I  do  not  know,  because  it  is  not  alleged.  I 
hear  of  it  for  the  first  time. 

Lord  Hannen. — You  take  the  point  that  it  is  not  amongst  the 
allegata. 
1061        Sir  Charles  Bussell. — It  is  not  amongst  the  allegata. 

Sir  John  Thompson. — I  am  not  upon  that,  but  upon  what. 
branch  of  the  Treaty  is  this!  on  what  question — Jurisdiction,  property 
interest,  or  regulations  f 

Sir  Charles  Bussell. — I  do  not  know.    I  cannot  say. 

Mr.  Justice  Harlan. — I  suppose  it  arose  from  the  distinction  yon 
were  making  between  the  destruction  of  the  industry  maliciously  or  by 
simple  pursuit,  and  what  you  regard  as  a  right. 

Sir  Charles  Bussell. — Yes.  The  way,  probably,  it  would  be  said 
to  have  some  relevance  is  this.  I  was  stating  what  were  the  positive 
rights  attached  to  an  industry;  and  I  was  stating  what  negative  rights 
an  industry  had:  the  negative  right  I  indicated  was,  to  be  protected 
against  a  malicious  injury.    They  do  not  complain  of  malicious  injury. 

The  President. — Supposing  an  allegation  of  malice  had  been 
made — it  is  not  the  case — it  *ould  refer  would  it  not  to  question  5! 

Sir  Charles  Bussell. — I  find  it  difficult  to  say  that  it  would  j  but 
I  assume  that  it  would  for  the  moment. 

The  President. — Until  the  regulations  come  to  be  considered. 

Senator  Morgan. — It  seems  to  me  it  refers  to  the  third  question  of 
Article  I.  The  third  question  of  Article  I  concerns  the  rights  of  the 
citizens  of  both  countries  to  take  seals  in  the  open  sea. 

Sir  Charles  Bussell. — No,  Sir,  with  deference. 

Senator  Morgan. — u  The  rights  of  the  citizens  and  subjects  of  either 
country  as  regards  the  taking  of  fur-seals  in  or  habitually  resorting  to 
the  said  waters." 

Sir  Charles  Bussell. — That  Article  is  "The  questions  which  have 
arisen,79  concerning,  and  so  on.  Then  the  formulation  of  the  questions  to 
be  answered  is  to  be  found  in  Article  VI. 

Senator  Morgan. — I  do  not  so  understand  the  Treaty.  Those  are  the 
points  in  Article  VI.    Not  questions,  but  subdivisions  of  questions. 

Sir  Charles  Bussell. — 1  was  about  to  call  attention  to  a  Table 
which  I  have  before  me.  First  however  I  wish  to  note  the  fact  that  on 
page  108  of  the  first  volume  of  the  Appendix  to  the  Case  of  the  United 
States,  it  appears  that  as  early  as  1876  an  American  vessel  called  the 
"  San  Diego71  was  seized  for  sealing  near  Otter  Island,  which  is  close  to 
the  Pribilof  Islands. 

Mr.  Justice  Harlan. — Is  not  that  1883 1 

Sir  Charles  Bussell. — No,  Sir,  1876 — she  was  an  American  vessel. 

Mr.  Justice  Harlan.— The  "  San  Diego77 1 
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Sir  Charles  Russell. — The  "  San  Diego  ".  She  was  seized  again 
later.  That  probably  will  explain  it.  There  are  several  vessels  of  that 
name,  but  this  one  was  seized  in  1876. 

Now  the  Table  to  which  I  was  calling  attention,  and  which  faces  page 
590  of  the  same  volume,  shows  that  in  1880  there  were  7  British  and  9 
American  vessels. 

In  the  year  1881  there  were  7  British  and  2  American. 

1062  In  1882  there  were  12  British  and  3  American. 
In  1883  there  were  10  British  and  3  American. 

In  1884  there  were  5  British  and  6  American. 

In  1885  there  were  3  British  and  11  American. 

I  need  not  follow  it  to  the  end.  The  columns  are  long,  and  will  take 
some  time  to  add  up:  but  when  you  get  on  a  little  further  they  seem  to 
be  about  equal  numbers  all  through ;  and  towards  the  end  I  think  there 
are  more  British.    I  therefore  treat  this  matter  in  this  way. 

Mr.  Phelps. — The  British  Commissioners'  Report  increased  the 
number  of  British  vessels. 

Sir  Charles  Russell.— My  friend  Mr.  Phelps  says  that  the  figures 
given  by  the  British  Commissioners  increase  the  number  of  British  ves- 
sels in  later  years.    That  may  be  so.    It  does  not  touch  my  argument. 

The  matter  therefore  stands  thus:  Pelagic  sealing  outside  Behring 
Sea  lawful  by  the  law  of  the  United  States ;  no  allegation  that  the  pur- 
suit of  such  sealing,  although  contrary  to  the  United  States  law,  which 
binds  only  its  own  nationals,  inside  Behring  Sea,  was  contrary  to  the 
law  outside  Behring  {Sea,  or  was  maliciously  pursued  either  inside  or 
outside.  And  lastly  the  point  which  Sir  John  Thompson  has  suggested, 
and  which  I  have  already  endeavoured  to  make — that  no  suggestion  of 
malice  can  be  maintained  when  the  thing  is  done  in  pursuance  of  what 
is  claimed  to  be  a  right,  and  for  the  profit  of  the  individual  who  pursues 
that  right. 

Further,  if  it  is  necessary  to  add  anything  else — if  malice  can  enter 
into  this  question  at  all — it  must  be  malice  in  the  individual:  you  can- 
not attribute  malice  to  a  mass  of  individuals.  Therefore  I  think  I  have 
given  sufficient  reasons  why  my  friends  have  not  made  this  point.  *  It 
would  be  a  bad  one  if  they  had  made  it.  They  have  made  some  points 
which  I  cannot  think  are  good;  they  have  not  made  this  point,  which 
I  submit  would  be  utterly  bad. 

But  now  1  have  to  call  the  attention  of  the  Tribunal  to  what  would 
have  been  the  far-reaching  consequences  of  this  contention:  I  have 
Th  ri  ht«  in  s^a^e(^>  simply  and  1  think  correctly,  the  contention  of  my 
an  "Industry"  learned  friend  as  follows — that  when  a  nation  has  an 
examined.  industry  on  its  shores  which  depends  on  the  resort  to  its 

shores  of  certain  animals  which  that  nation  has  no  exclusive  right  to 
take,  and  in  which  it  has  no  property,  it  nevertheless  may  claim  that 
the  killing  on  the  high  sea  is  an  invasion  of  its  right,  although  such 
killing  is  itself  done  in  the  exercise  of  a  right,  if  the  result  of  tbat 
killing  is  to  interfere  with  the  animals  reaching  the  land,  and  so  to 
lessen  the  possible  profit  which  may  be  made  on  the  land. 

We  know  what  rights  are  attached  to  an  industry.  There  is  the  right 
to  carry  on  the  business.  If  there  is  a  good-will;  there  is  a  right  to  the 
good-will.  If  there  are  trade-marks  in  connection  with  the  business, 
those  trademarks  may  be  protected.  It  may  be  defended  against  mali- 
cious attack.    But  this  exhausts  the  statement  of  the  rights,  both 

1063  positive  and  negative.    There  are  no  other  rights  in  connection 
with  it  known  to  the  law:  the  catalogue  is  exhaustive.    Always 

bearing  in  mind  that  we  are  arguing  upon  the  assumption  of  no  property 
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and  no  exclusive  right,  let  us  see  what  would  be  the  consequences  of 
this  new  principle  which  is  asserted?    Where  will  it  land  us? 

Just  let  me  put  some  of  the  cases.  Take  that  large  and  increasing 
volume  of  industries  carried  on  upon  the  west  coast  of  America,  and 
along  the  coast  of  British  Columbia,  and  stretching  further  north  along 
the  Alaskan  coast,  known  as  the  salmon  canning  industries.  Yon,  prob- 
ably, Mr.  President,  hardly  appreciate  what  an  enormous  industry 
that  is.  Unless  you  have  visited  the  neighbourhood  of  the  Willamette 
river,  as  I  have  had  the  opportunity  'of  doing,  and  of  Portland,  in 
Oregon,  you  can  form  no  idea  of  the  extent  and  importance  of  that  great 
industry  as  a  means  of  food  supply  to  mankind.  Supposing  by  some 
modern  system  and  improved  method  of  catching  salmon,  neighbouring 
nations  should  be  attracted  to  the  fishing,  and  catching  large  numbers 
outside  the  territorial  waters  should  intercept  the  salmon  on  their  way 
up  the  rivers  where  they  would  be  brought  within  the  reach  of  this 
industry :  is  it  to  be  said  because  the  canning  industry  would  be  thereby 
injured,  that  there  would  be  a  legal  right  to  prevent  the  fishers  from 
operating  ouside  the  territorial  waters  on  the  ground  that  they  pre- 
vented the  salmon  coming  up  the  river  to  the  place  where  they  could 
be  more  conveniently  caught?  Once  you  have  realized  that  exclusive 
right  to  take  is  out  of  the  question,  the  parallel  is  complete. 

Take  another  illustration :  the  case  of  the  fishery  on  the  coast  of  New- 
foundland— a  matter  largely  debated,  for  many  reasons — an  enormous 
industry  carried  on  on  the  coast  by  reason  of  the  possession  of  that  terri- 
tory of  Newfoundland,  not  merely  because  the  sailors  are  in  a  convenient 
position  to  go  to  sea  and  catch  the  fish,  but  because  their  ownership  of 
that  territory  enables  them  to  do  an  enormous  trade,  to  carry  on  an 
enormous  industry,  in  curing  fish  upon  the  land.  Supposing  that  that 
industry  is  found  to  be  greatly  affected,  because  some  enterprising 
American  sailors  and  fishermen  go  outside  the  three-mile  limit  and 
catch  enormous  quantities  which  would  otherwise  have  come  within  the 
three-mile  limit,  and  so  nearer  to  and  within  easier  access  of  the  New- 
foundland fishermen :  suppose  that  the  interference  were  so  great  that 
their  industry  should  droop  and  their  commerce  should  be  blighted: 
would  that  give  them  any  legal  right?    None  whatever. 

Again,  take  the  case  of  the  Guano  Islands  in  the  south,  where  the 
deposits  of  countless  myriads  of  birds,  over  many  years,  have  caused 
there  accretions  of  enormous  value  in  the  shape  of  guano.  Supposing 
some  change  of  fashion  took  place,  which  offered  a  fitting  reward  to  the 
sportsman  or  to  the  hunter  to  kill  these  birds,  in  their  tens  and  hun- 
dreds of  thousands  for  the  sake  of  their  plumage,  and  that  thereby  this 
great  and  profitable  guano  industry  on  the  islands  were  impaired,  nay, 
brought  to  an  end.  Could  the  owners  of  the  islands  complain 
1064  that  because  they  were  carrying  on  an  industry  on  the  islands,  a 
valuable  industry,  an  important  industry,  and  because  that 
industry  was  attacked  by  these  men  in  shooting  these  tens  of  thousands 
of  birds  outside  the  islands,  that  therefore  that  shooting  was  wrong? 

Or  take  again  the  illustration,  which  is  an  apt  one,  as  it  seems  to  me, 
where  the  collection  of  the  eggs  of  the  wild  birds  of  the  air  is  an  impor- 
tant industry,  as  it  is  upon  many  islands,  as  it  is  in  connection  with 
some  of  these  very  islands  in  Behriug  Sea.  I  have  got  here  before  me 
a  book  which  I  should  like  to  hand  to  the  Tribunal  to  examine.  It  is 
a  Report  of  Mr.  Elliott  in  1874,  the  one  that  is  referred  to  by  my  learned 
friends  in  some  parts  of  their  case  and  argument,  in  which  he  refers — 

Mr.  Foster. — We  discuss  your  reference  to  it. 

Sir  Charles  Russell. — Really  I  do  not  understand  you. 
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Mr.  Phelps. — We  do  not  refer  to  it.  We  do  not  understand  it  ia  in 
the  Case.    We  have  not  seen  it. 

Sir  Charles  Russell. — Not  seen  it!    Not  seen  the  report  of  1874? 

Mr.  Justice  Harlan. — Sir  Charles  is  talking  of  the  Report  of  1874. 

Mr.  Phelps. — Elliott's  Report  of  1874.    It  is  not  in  our  Case. 

Sir  Charles  Russell. — 1  am  at  a  loss  to  know  what  the  interrup- 
tion means. 

Mr.  Phelps. — It  means  that  we  were  suggesting  that  the  document 
from  which  my  friend  is  about  -to  read  is  not  in  the  Case.  It  is  not  in 
evideuce  that  I  know  of,  and  therefore  I  have  not  examined  it 

Mr.  Justice  Harlan. — It  is  cited  either  in  the  British  Case  or  Counter 
Case. 

Mr.  Foster. — That  is  what  I  said.    It  is  cited  by  them — not  by  tw. 

Sir  Charles  Russell. — It  is  cited  again  and  again.  Why  I  should 
be  interrupted  I  do  not  kuow.  I  do  not  complain  of  the  interruption, 
but  I  do  not  understand  its  cause.  I  think  I  am  well  founded  also  in 
saying  it  is  referred  to  by  Mr.  Blaine  in  his  earlier  correspondence. 

Mr.  Carter. — We  have  not  referred  to  it  ourselves  in  our  Case. 
We  have  carefully  avoided  everything  of  Mr.  Elliott's. 

Sir  Charles  Russell. — Well,  that  is  rather  an  awkward  admission, 
which  my  learned  friend  perhaps  had  been  wiser  not  to  make. 

Mr.  Carter. — We  are  willing  to  admit  it. 

Sir  Charles  Russell. — Because  this  is  the  gentleman  whom  they 
constituted  a  special  Commissioner  by  a  special  Act  of  Congress  in  the 
year  1890.  He  was  the  creation  of  Congress  to  go  out  to  make  a  report 
on  the  Pribilof  Islands. 

The  President. — Is  there  any  reason  why  the  scientific  authority  of 
Mr.  Elliott  should  be  considered  as  not  valuable! 

Mr.  Carter. — We  totally  distrust  him,  and  have  carefully  avoided 
him.    He  is  a  great  favourite  on  the  other  side. 

Sir  Charles  Russell. — As  a  learned  Judge  once  said,  it  sometimes 
happens  that  a  witness  who  is  called  for  the  plaintiff  turns  out 
1065    to  be  a  very  valuable  witness  for  the  defendant;  therefore  the 
plaintiff  naturally  distrusts  him. 

Mr.  Foster. —  We  have  not  called  him  as  a  witness. 

The  President. — Do  you  say  he  was  recalled  by  the  Government  t 
Is  that  your  remark? 

Mr.  Foster. — I  say  we  have  not  called  him  as  a  witness. 

Sir  Charles  Russell. — ]$o,  you  have  not;  and  that  induces  me  to 
say  what  I  thought  was  beyond  dispute.  You  constituted  him  a  special 
commissioner  by  Act  of  Congress  in  1890,  and  you  clothed  him  with 
a  special  authority,  as  the  best  person  you  could  select  for  the  purpose 
of  enquiring  into  this  very  question,  after  it  had  arisen  in  controversy 
between  Great  Britain  and  America;  and  because  his  results  do  not 
suit  the  argument  or  the  purposes  of  my  learned  Mends,  then  he 
is  rejected,  and  his  evidence  discarded. 
'  Mr.  Carter. — The  reason  of  it  is  another  thing. 

The  President. — Is  it  a  reason  which  you  can  state  t 

Mr.  Carter. — Our  interruption  was  founded  solely  upon  this:  Sir 
Charles  sought  to  impute  him  to  us.    We  reject  him.    That  is  all. 

The  President. — What  I  took  the  liberty  of  asking  you  was  whether 
you  distrust  him  as  a  bad  observer,  or  for  another  reason,  a  reason 
which  might  make  his  observations  suspicious. 

Mr.  Carter. — Oh,  we  distrust  him  because  we  suppose  that  he  is  an 
untrustworthy  observer — a  man  who  is  given  to  theories,  and  not  to 
an  accurate  dealing  with  facts.    It  is  on  this  ground  that  we  distrust 
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him.    He  is  not  a  man  from  whom  we  conceive  the  truth  can  be  well 
and  suitably  gathered. 

The  President. — I  believe  there  were  some  contradictions,  were 
there  not,  in  his  observations  at  different  periods  f 

Mr.  Carter. — We  think  a  great  many.  Mr.  Phelps  will  probably 
have  something  to  say  about  him. 

The  President. — Very  well. 

Sir  Charles  Eussell. — I  would  dismiss  this  subject  in  a  word.  I 
only  intended  to  make  a  passing  reference  to  it  If  there  is  anything 
to  be  said  about  this  gentleman,  let  it  be  said  by  members  of  the  Tri- 
bunal, or  let  it  be  said  by  my  learned  friends,  so  that  we  may  know  what 
it  is ;  because  I  find  myself  in  a  very  stf  ange  position  in  regard  to  him.  I 
find  this  gentleman,  not  once,  but  twice,  instructed  to  report  officially 
for  the  United  States  Government.  The  document  which  I  was  about 
to  refer  to  is  unofficial  document  printed  by  the  Government  Department 
at  Washington  in  1874,  and  it  appears  in  the  Tenth  Census  Beport  of 
the  United  States.  I  find  that  it  was  reprinted,  in  1881.  I  find  that 
in  1890  the  author  is  appointed  to  report  by  an  Act  of  Congress,  which 
I  have  got  here  if  there  is  any  doubt  about  it. 

Mr.  Carter. — None  of  those  things  are  questioned.  It  is  not  the 
first  time  the  United  States  has  had  an  objectionable  man  in  its 

employment. 
1066       Sir  Charles  Russell.— Very  well.     He  is  objectionable 
because  his  evidence  does  not  suit  your  purpose. 

Mr.  Carter. — We  will  discuss  that  hereafter. 

Sir  Charles  Eussell. — Now  finally,  we  have  got  Mr.  Charles  J. 
Goff,  the  Treasury  Agent,  in  charge  of  the  seal  islands,  writing  on  the 
31st  of  July,  1890,  "There  is  but  one  authority  upon  seal  life,  especially 
the  seals  of  the  Pribilof  Islands,  and  this  is  the  work  of  Prof.  H.  W. 
Elliott,  who  surveyed  these  rookeries  in  1872  and  1874,  and  his  work 
was  verified  by  Lieutenant  Maynard,  and  I  am  satisfied  was  as  near 
correct  when  made  as  was  possible  for  a  man  to  make;  but  to-day  there 
is  a  inarked  contrast  between  the  conditions  of  now  and  then."  That 
was  as  late  as  July  1890.  All  I  was  going  to  say — it  was  really  very 
innocent  matter — 

Mr.  Carter. — Except  that  you  imputed  him  to  us.  That  is  all  we 
object  to. 

The  President. — I  think  it  is  clear  that  you  do  not  trust  him.  Sir 
Charles  trusts  him.    Well,  we  have  to  decide. 

Sir  Charles  Eussell. — I  merely  asked  you,  Sir,  to  take  a  note  of 
the  page.  I  was  not  even  going  to  trouble  to  read  it  It  is  on  page  127 
of  the  Beport,  which  is  in  my  hands,  in  which  he  refers  to  the  industry 
of  collecting  the  eggs  of  these  wild  birds  as  being  an  important  one, 
upon  these  very  islands:  I  was  merely  referring  to  it  as  an  illustration 
of  the  theme  I  am  upon,  the  rights  which  are  attached  to  an  industry. 

Now  precisely  the  same  argument  which  has  been  advanced  in  respect 
of  this  industry  of  seal-skinning  would  apply  to  this  industry  of  col- 
lecting eggs. 

Or  again,  take  the  case  of  a  game  preserver,  and  there  are  such  in 
England,  who  does  not  preserve  game  merely  for  the  sake  of  shooting 
the  game,  but  who  makes  a  trade  of  preserving  game.  They  shoot  the 
birds  and  thereby  they  get  sport  out  of  them ;  but  they  send  their  game 
regularly  to  market,  making  the  best  profit  they  can  out  of  their 
business.  I  have  already  dwelt  upon  how  much  greater  care  and  expense 
and  cultivation,  or,  to  use  an  expression  dear  to  my  learned  friends,  how 
much  more  "  cherishing  "  the  action  of  the  game  preserver  in  the  matter 
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of  pheasants  is  than  it  ia  possible  tor  the  action  of  the  United  States 
or  their  lessees  to  be;  how  the  game  preserver  takes  the  eggs  away  from 
the  neat  to  induce  the  bird  to  lay  more  than  it  otherwise  wonld;  how 
he  places  them  under  an  ordinary  fowl,  and  in  that  way  rears  them; 
how  he  feeds  them  and  keeps  them  nntil  they  grow  up,  and  he  kills 
them;  and  yet  when  the  birds  go  off  his  land  upon  the  land  of  another, 
has  it  ever  been  heard,  could  it  even  be  suggested,  that  this  industry 
of  sending  his  pheasants  to  market  was  injured  in  point  of  law  because 
his  unneighbourly  neighbours  in  the  open  common  adjoining  waited  until 
his  birds  escaped  from  his  land,  or  were  on  the  way  back  to  it,  and  shot 
them  there,  thereby  lessening  his  profits!  The  cases  are  absolutely 
analogous,  but  the  case  of  the  pheasants  is  much  stronger. 

Take  again  the  case  of  a  rabbit  warren.  A  great  many  rabbits 
1067  are  imported  from  this  country  into  Eugland.  They  are  cultivated 
as  an  article  of  commerce.  They  are  also  cultivated  in  England 
as  an  article  of  commerce.  There  are  such  things  as  rabbit  farms  where 
everything  is  given  up  to  the  rabbits,  and  they  are  sent  to  the  market 
as  regularly  as  you  send  barn-door  fowls  to  market,  or  as  you  send  eggs 
to  market,  or  butter  to  market,  or  any  other  article  of  farm  produce. 
Is  it  to  be  said  that  when  these  rabbits  leave  the  land  of  the  man  where 
they  are  in  the  habit  of  burrowing,  and  go  on  the  adjoining  open  com* 
mon  or  into  another  man's  land,  and  are  shot,  and  thereby  his  chances 
of  shooting  them  in  his  own  warren  are  diminished,  and  thereby  the 
volume  of  his  business  are  diminished, — is  it  to  be  said  that  that  gives 
him  a  right  of  action  f    No. 

These  are  apposite  illustrations  which,  always  bearing  in  mind  that 
the  absence  of  property  in  the  animals  is  the  hypothesis  on  which  the 
argument  of  property  in  the  industry  is  based,  show  how  fallacious  that 
argument  is. 

The  President. — Would  you  say  that  in  the  case  of  the  Earl  of 
Abergavenny,  which  you  mentioned  yesterday,  if  the  deer  had  been 
shot  out  of  his  park,  it  would  have  been  lawful! 

Sir  Charles  Russell. — No;  because  the  jury  found  that  the  deer 
were  tame.  That  is  the  difference.  If  there  be  any  doubt  about  that, 
I  will  refer  to  it. 

The  President. — Oh  no. 

Sir  Charles  Russell. — The  jury  found  that  the  deer  were  tame; 
and  of  course  I  took  it  for  granted  that  that  point  was  present  to  the 
mind  of  the  Tribunal.  I  am  arguing  this  question  upon  the  assump- 
tion that  the  seals  are /era  naturce;  that  is  the  assumption  upon  which 
my  learned  friend  Mr.  Phelps  rests. 

The  President. — Would  you  consider  the  rabbits  in  the  rabbit  farms 
you  spoke  of  as  wild  rabbits,  Mfera  naturae  f 

Sir  Charles  Russell. — They  are  so  considered.  I  have  never 
known  any  allegation  of  property  in  rabbits  except  in  the  case  of  tame 
rabbits,  raised  in  hutches. 

The  President. — In  France,  you  know,  we  cultivate  tame  rabbits. 

Sir  Charles  Russell.— In  hutches  you  meanf 

The  President.— Yes  in  hutches.    That  is  another  thing  f 

Sir  Charles  Russell. — That  is  a  different  thing  altogether:  I  was 
not  of  course  dealing  with  that  case. 

But  on  this  point  I  hope  I  am  followed  by  the  Tribunal:  I  read  the 
argument  so  that  there  should  be  no  mistake  about  it.  The  proposition 
which  my  learned  friend  advanced  assumes  that  the  animals  are  ferw 
naturce.    Let  me  read  it  again,  in  order  to  make  my  ground  clear. 
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The  President. — Perhaps  it  is  best  to  read  it  again. 
Sir  Charles  Bussell.— It  is  on  page  136 : 

The  case  of  the  United  States  has  thus  far  proceeded  upon  the  ground  of  a  national 
property  in  the  seal  herd  itself.    Let  it  now  be  assumed,  for  the  purposes  of  the  argu- 
ment, that  no  such  right  of  property  is  to  be  admitted,  and  that  the  seals  are 

1068  to  be  regarded  outside  of  territorial  waters  as /era  natures,  in  the  full  sense  of 
that  term. 

I  have  been  arguing,  of  course,  upon  the  assumption  of  this  propo- 
sition. 

The  President. — That  is  an  assumption.  That  is  not  the  general 
statement  of  the  United  States. 

Sir  Charles  Bussell.— No,  Sir. 

The  President. — It  is  an  assumption  merely  for  the  sake  of  argu- 
ment. 

Sir  Charles  Bussell. — May  I  point  out  that  I  have  been  endeav- 
ouring, I  thought,  with  the  closest  attention  to  the  order  of  the  points, 
to  follow  out  this  assumption.  I  have  argued,  first,  the  question  whether 
there  was  a  right  of  property,  and  in  discussing  this  question,  I  endeav- 
ored to  establish — I  hoped  I  had  established — that  seals  were  ferm 
natures.  I  had  passed  away  from  that,  and  I  had  therefore  assumed  as 
the  datum  of  this  part  of  the  discussion,  as  Mr.  Phelps  logically  assumes, 
that  they  are /era*  natures.  His  position  is  that,  assuming  them  to  be 
ferce  naturce,  assuming  no  property  in  the  seals  or  in  the  herd,  yet  that 
there  is  a  property  in  the  industry;  that  is  the  point  1  am  now  arguing. 

The  President. — There  is  no  misconception  about  that. 

Sir  Charles  Bussell. — No,  Sir.  Now,  Sir,  I  have  said  all  I  have 
to  say  upon  those  general  illustrations  of  the  fallacy  of  this  proposition. 

The  "Tribunal  here  adjourned  for  a  short  time. 

Sir  Charles  Bussell. — Mr.  President,  recurring  to  the  proposition 
which  I  said  at  the  commencement  of  my  argument  on  this  point  must 
be  established  by  my  learned  Mends,  I  have  now  to  submit  that  that 
proposition  has  not  been  and  cannot  be  established.  That  proposition 
is  that  what  must  be  shown  is,  that  pelagic  sealing  is  an  invasion  of  a 
legal  right  attaching  to  the  industry.  I  have  dwelt  at  some  length 
upon  the  matter,  because  of  the  respect  that  I  unfeignedly  feel  for  any- 
thing my  learned  friend  Mr.  Phelps  feels  justified  in  gravely  advanc- 
ing; but  I  have  finally  to  say,  first  of  all,  that  I  find  no  authority  either 
in  municipal  law  or  in  international  precedent  to  warrant  the  claim 
that  is  here  made;  secondly,  that  I  have  pointed  out  by  illustrations 
that  I  have  given,  that  if  any  such  idea  were  to  be  accepted,  novel  as 
I  submit  it  is,  it  certainly  would  apply  to  many  other  cases;  and,  when 
it  is  remembered  that  there  is  no  property  right  in  the  thing  or  no 
exclusive  right  to  take  the  thing,  it  would  have  a  far-reaching  impor- 
tance. 

There  are  two  other  subjects  that  were  referred  to  incidentally  in 
some  observations  which  fell  from  you,  Sir,  as  to  certain  rights,  which 
might  be  likened  to  industrial  rights,  which  had  not  a  copy  md  patent 
tangible  existence,  but  which  might  be  considered  in  the  ri«hl- 
nature  of  property  or  property  right,  and  the  special  illustration  that 
you  gave  was  in  relation  to  copyright.  Now  I  think  that  that  was  per- 
haps a  reference  not  without  its  use,  because  it  does  present  an 

1069  illustration  of  a  case  in  which  there  exist  in  the  popular,  ordi- 
nary acceptation  of  the  phrase,  natural  rights  of  property  which 

may  take  the  form  of  a  useful  invention  for  the  benefit  of  the  world,  or 
of  a  creation  of  the  brain,  either  in  the  shape  of  works  of  imagination, 
the  result  of  long  labour  and  research,  or  works  of  history  or  science, 
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or  may  take  the  shape  of  inventions  to  lessen  labour  and  advance  in 
that  way  processes  useful  to  mankind — and  would  suggest  that,  in  the 
case  of  the  individuals,  they  were  eminently  deserving  of  protection  and 
recognition;  and,  taking  the  productions  of  a  nation  in  the  aggregate, 
might  well  be  said,  without  any  extravagance  of  language,  to  consti- 
tute a  national  property  or  a  national  interest,  speaking  in  popular 
language.  Yet  what  is  the  fact  in  relation  to  both  those  subjects  of 
copyright  or  patent  right  f  I  said  a  day  or  two  ago  that  some  English 
judges  had  declared  that  our  earliest  Statutes  upon  the  subject  of 
copyright  were  but  an  affirmance  of  a  principle  which  was  embodied  in 
the  Common  Law.  That  has  not  been  generally  accepted.  The  ear- 
liest of  our  Statutes  dates  back  to  the  time  of  Queen  Anne.  But 
though  those  opinions  have  been  entertained  by  some  Judges  as  to  the 
existence  of  a  common  law  right  of  protection  to  copyright,  certainly 
they  were  not  generally  held,  and  certainly  they  were  not  views  that 
were  ever  held  to  have  any  operation  in  the  sense  of  establishing  prop- 
erty outside  the  municipal  law  of  England.  I  think  the  law  of  France 
is  the  same.  I  do  not  know  any  country  which  has  protection  except 
by  comparatively  recent  legislation  either  for  copyright  or  for  inven- 
tion. I  do  not  think  there  is  any  trace  of  it — and  I  speak  subject  to 
the  correction  of  the  eminent  Jurists  I  am  addressing — in  the  earlier 
systems  of  law,  especially  the  Roman  law. 

The  President. — The  first  trace  in  France  was  in  the  form  of  a  royal 
license  for  printing. 

Sir  Charles  Russell. — Quite  so.  Kow  I  will  state  what  the  con- 
dition of  things  is  internationally  upon  both  these  subjects.  A  good 
many  of  the  civilized  Powers  have  by  international  arrangement — I  use 
international  arrangement  as  distinguished  from  international  law — 
sought  to  bring  their  mutual  relations  on  the  subject  into  consonance 
with  municipal  law. 

Now,  first  as  to  copyright.  One  of  the  earlist  International  Con- 
ventions to  which  Great  Britain  was  a  party  dealing  with  copyright 
was  as  recent  as  the  year  1886;  and  up  to  that  time  it  had  been  a  mat- 
ter of  great  complaint,  as  regards  many  foreign  countries,  on  the  part 
of  English  authors  that  their  books  were  re-published  under  circum- 
stances which  gave  them  no  reward  whatever  for  their  labour.  And 
great  complaints  were  made,  especially  of  one  great  English-speaking 
community, — I  mean,  of  America,  though  it  also  had  its  complaints, 
and  well-founded  complaints,  which  I  shall  presently  refer  to — but  one 
great  complaint  was  that  in  America  English  books  were  reproduced, 
and  the  profit  of  their  reproduction  went  into  the  pocket  not  of 
1070  the  original  author,  but  into  entirely  different  channels;  and  to 
the  general  Convention  I  am  about  to  refer  to,  America  was  no 
party.  The  part  the  United  States  of  America  played  in  the  matter  I 
will  mention  later;  but,  in  1886,  Great  Britain,  Germany,  France,  Italy, 
Spain,  Portugal,  Belgium,  Switzerland,  Hayti  and  Tunis  were  parties 
to  the  International  Copyright  Convention  of  that  year;  and,  under 
that  Convention,  authors  of  any  of  the  countries,  parties  thereto  or 
representatives  of  those  authors,  enjoy  in  the  other  countries  for  their 
works,  whether  published  in  one  of  those  countries  or  not,  the  rights 
which  the  respective  laws  of  those  countries,  either  then  or  thereafter, 
give  to  the  nationals  of  the  particular  country. 

The  enjoyment  of  these  rights  is  made  subject  by  the  Convention  to 
compliance  with  the  conditions  and  formalities  prescribed  by  the  law  of 
the  country  of  origin  of  the  work,  and  does  not  extend  in  other  coun- 
tries beyond  the  terms  of  protection  granted  in  the  country  of  origin. 
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As  I  have  said,  the  United  States  was  not  a  party  to  this  Convention; 
bat  quite  recently,  I  think  in  1891,  the  United  States  passed  a  law 
granting  security  of  copyright  in  the  United  States  to  the  authors  of 
any  country  which  gives  copyright  to  the  productions  of  the  citizens  of 
the  United  States  on  the  same  terms  as  it  gives  protection  to  its  own 
nationals  in  respect  of  any  work  printed  and  published  first  or,  at  least, 
simultaneously,  in  the  United  States;  and,  upon  an  official  intimation 
from  the  Government  of  Great  Britain  that  Great  Britain  in  fact  gives 
copyright  protection  to  United  States  citizens  on  the  same  terms  as  she 
does  by  her  law  to  British  subjects,  the  President,  under  the  authority 
of  the  law  of  the  United  States,  may  issue  a  Proclamation  extending 
tbe  benefits  of  the  Act  to  British  subjects. 

Senator  Morgan. — Will  you  permit  me  to  say  that  that  Act  of  Con- 
gress was  based  upon  the  fact  that  the  Constitution  of  the  United  States 
creates  property  in  intellectual  productions  and  also  in  inventions.  It 
creates  property. 

Sir  Charles  Russell. — That  is  my  point.  My  point  is,  that  while 
it  creates  or  recognizes  that  for  its  own  citizens  and  nationals,  it  did 
not  recognise  that  property  when  it  was  the  creation  of  British  law. 

Senator  Morgan. — It  might  have  been  so  in  practice;  nevertheless, 
the  Government  of  the  United  States  assumed  the  right  in  virtue  of  its 
sovereignty  to  create  property  in  intellectual  productions  and  also  in 
inventions,  just  as  if  they  were  material  substances. 

Sir  Charles  Russell. — I  assure  you,  Sir,  I  am  not  concerned  to 
dispute  that.  I  began  by  saying  that  tbe  Copyright  Act  of  Queen 
Anne  was,  by  some  of  our  Judges,  supposed  to  be  an  assertion  of  a 
common  law  principle,  which  would  be  a  recognition  of  property.  The 
point  I  am  upon,  the  learned  Senator  will  see,  is  that,  while  municipally 
regarded  there  was  property,  there  was  no  international  recognition  of 
that  property. 

Senator  Morgan. — That  depends  on  international  considerations; 
but  the  fact  of  property  in  intellectual  efforts  and  productions, 
1071    and  property  in  inventions,  was  established  by  the  Constitution 
of  the  United  States. 

Sir  Charles  Eussell. — I  do  not  doubt  it  I  have  said  the  fact  was 
so  as  regards  Great  Britain.  That  is  not  the  point  I  am  upon.  The 
point  I  am  upon  is  that  it  was  not  internationally  so  regarded;  namely, 
that  the  author  producing  an  important  work  in  England,  the  result  of 
the  labour  of  years  or  of  a  lifetime,  had  that  work  reproduced,  pirated, 
in  the  United  States  and  other  countries.  Do  not  let  the  learned  Sen- 
ator suppose  I  go  into  it  for  the  purpose  of  recrimination,  or  anything 
of  that  kind,  for  I  certainly  do  not.  I  only  seek  to  show  that  interna- 
tionally the  property  was  not  regarded,  and  that  this  Convention  does 
not  make  international  law;  it  is  a  step  towards  international  law,  but 
it  does  not  make  it.  It  is  simply  an  agreement  binding  upon  the  Pow- 
ers who  are  parties  to  it,  and  carrying  with  it  an  obligation  upon  the 
part  of  those  Powers  to  take  the  necessary  steps  to  give  effect  to  it. 

Now  as  regards  inventions  the  United  States,  on  the  other  band,  had 
very  serious  ground  of  complaint.  The  United  States  has  added 
greatly  to  the  wealth  of  the  world  in  that  field  of  invention  especially 
which  tends  to  the  simplification  of  processes  of  labour,  to  which 
invention  the  spur  had  been  given  largely  owing  no  doubt  to  the 
absence  of  a  dense  population  to  supply  tbe  full  demands  for  manual 
labour.  Tbe  state  of  the  English  law  in  that  regard  is  this:  Prior  to 
1883  it  had  been  for  many  years  tbe  law  in  England  that  the  person 
who  introduced  into  the  United  Kingdom  for  tbe  first  time  a  newinven- 
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tion,  whether  it  was  his  own  invention  or  not,  was  considered  the  first 
and  true  inventor.  I  think  I  am  right  in  saying  that  the  same  was  the 
law  in  the  United  States  of  America,  as  regards  inventions  of  other 
countries.  The  result  was  that  many  inventions  created  in  America, 
when  they  became  known  there,  were  communicated  by  telegram  or  by 
post  to  Great  Britain,  and  in  Great  Britain  they  were  registered  and 
patented:  provisional  specifications  were  filed,  and  so  forth,  and  the 
person  who  so  specified  it,  and  patented  it,  although  he  might  not  have 
been  the  producer  of  the  idea,  and  often  was  not,  was,  according  to 
English  law,  the  "  first  and  true  inventor". 

This  difficulty  formed  the  subject  of  frequent  discussions,  and  ulti- 
mately a  convention  was  signed  in  Paris  on  the  20th  March  1883,  to 
which,  in  the  first  instance,  Belgium,  Brazil,  Spain,  France,  Guatemala, 
Italy,  and  Portugal,  amongst  others,  were  parties:  by  which  it  was 
agreed  in  Article  4  that  any  person  who  had  duly  applied  for  a  patent, 
design,  or  trade  mark,  in  one  of  the  contracting  States  should  for  a 
period  of  six  months,  and  in  some  cases  for  a  longer  period,  have  the 
priority  to  the  right  of  application  for  the  patent  or  trade-mark  in  any 
of  the  other  countries  parties  to  the  convention.  The  actual  terms  of 
the  original  convention  were  subsequently  modified  but  not  in  any 
material  respect  upon  this  point.  The  United  States  subsequently 
joined  in  the  convention,  and  thereby,  in  common  with  the  other 
1072  contracting  countries,  established  a  rule  for  the  protection  of 
designs,  trade  marks,  and  letters  patent,  which  were  called 
industrial  property.  Prior  to  this  convention,  and  apart  from  the 
countries  that  are  parties  to  it,  no  right  of  property  in  letters  patent 
was  recognized  as  between  nations  at  all;  and  the  law  at  this  moment 
stands  in  this  way,  that  though  the  concurrence  of  the  most  conspicu- 
ous Powers  of  the  world  goes  a  long  way  towards  a  general  interna- 
tional copyright  law  and  a  general  law  in  relation  to  patents,  still,  the 
law  which  affects  internationally  these  two  important  subjects  of  copy- 
right and  of  invention,  rests  solely  upon  the  agreement  embodied  in 
the  convention,  and  is  binding  solely  on  the  parties  to  it. 

Senator  Morgan. — That  would  become  international  law  if  we  wait 
long  enough  and  nobody  objects. 

Sir  Charles  Bussell. — In  process  of  time  I  sincerely  hope  it  will. 

Now  Mr.  President,  the  next  branch  of  the  argument  that  my  learned 
friend  Mr.  Phelps  proceeds  to  is  the  consideration  of  the  question, 
assuming  that  he  has  established  an  industry  which  he  says  is  inju- 
riously affected  by  something  done,  what  by  international  law  are  the 
rights  which  a  Power  in  time  of  peace  may  exercise  for  the  protection 
of  that  right,  or  of  that  industry. 

Examination  of  ^ow>  °f  course,  Mr.  President,  it  is  obvious  that  if  I 
the^rgnmenTas  have  succeeded  in  establishing  that  there  is  no  right  to 
proS*ion.gllt  *  protect,  it  becomes  quite  unnecessary  to  consider  what 

are  the  rights  of  protection.  I  certainly  should  be  quite 
content  to  leave  the  argument  at  this  stage  resting  upon  the  ground 
that  no  right  has  been  shown  to  exist,  and  therefore,  where  there  is  no 
right  to  protect,  it  becomes  immaterial  to  consider  what  may  or  may 
not  be  done  under  international  law,  with  a  view  to  protection;  but  I 
do  not  wish  to  pass  by  in  a  contemptuous  way  any  argument  my  learned 
friend  has  advanced;  and  I  think  it  may  throw  some  light  on  the  gen- 
eral consideration  of  this  question  and  upon  the  fallacies  which,  I  con- 
ceive, creep  into  this  part  of  the  case,  if  I  call  attention  to  the  cases 
which  my  learned  friend  has  cited  in  support  of  this  supposed  right  of 
protection  in  time  of  peace,  and  the  acts  which  may  by  international 
law  be  done  in  defence  of  that  right. 
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Bat  first,  and  in  order  that  the  Tribunal  may,  when  1  am  calling 
attention  to  these  cases,  appreciate  the  distinction  which  I  make  in 
reference  to  them,  and  the  criticism  which  I  shall  take  the  liberty  of 
addressing  in  reference  to  them,  I  should  like  to  be  permitted  to  point 
out  in  general  language  what  I  submit  are  the  fallacies  of  the  argu- 
ments based  upon  them.    The  fundamental  fallacy  in  this  connection 
is  found  in  the  proposition  advanced  in  the  Argument  of  the  United 
States  that  a  State  has  in  time  of  peace  a  right  under  international  law, 
and  in  its  full  rights  of  self  defence  and  self-preservation,  to  do  on  the 
high  seas  whatever  it  may  conceive  to  be  necessary  to  protect  its  prop- 
erty or  its  interests.    That  I  conceive  to  be  an  unsound  proposition. 
It  makes  the  rights  in  time  of  peace  the  same  as  the  rights  in 
1073    time  of  war.    It  confuses,  I  conceive,  a  variety  of  actions  upon 
the  part  of  States,  and  treats  them  as  if  they  were  all  of  the 
same  character,  to  be  explained  and  to  be  defended  upon  the  same 
grounds,  although,  in  fact,  as  I  have  to  submit,  they  are  different  in 
character  and  are  defensible  or  are  explicable  by  very  various  reasons. 
It  will  be  found  that  in  these  illustrations  my  learned  Mend,  as  I 
submit,  has  confounded  acts  done  in  a  state  of  belligerency  with  acts 
done  in  time  of  peace,  and  confounded  acts  which  a  nation  will  do  in 
defence  of  what  it  conceives  to  be  its  interest  with  what  it  may  legally 
do  under  the  sanction  of  international  law.    Now,  .still  speaking  gen- 
erally, I  would  ask  to  be  allowed,  without  referring  for  the  moment  to 
text  books,  which  I  shall  do  hereafter,  to  state  generally  the  view  which 
we  desire  to  present  upon  this  subject.    I  think,  it  will  help  to  clear  the 
ground,  and  to  make  the  subject  more  intelligible,  if  we  consider  the 
case  in  which  the  rights  of  self-protection  and  defence,  or  self-preserva- 
tion as  they  are  called,  are  recognized  by  international  law,  and  the 
grounds  on  which  that  recognition  is  based. 

Now,  by  far  the  greatest  number  of  instances  apply  to  the  state  of 
belligerency,  yet  even  here  there  are  very  strict  rules.  It  will  be  recol- 
lected that  belligerent  rights  rest  on  the  genuine  emergency  of  danger, 
which  is  the  true  basis  of  all  exceptional  acts  of  self-defeuce*  or  of  self- 
preservation,  and  upon  the  consent  which  in  consideration  of  that  dan- 
ger is  given  by  neutral  States.  But  even  in  the  state  of  belligerency, 
and  as  to  belligerent  rights,  there  are  very  clear  limitations.  Take  the 
ease  of  contraband  of  war.  The  law  of  contraband  of  war  does  not 
extend  to  every  commodity  which  a  belligerent  Power  may  choose  to 
declare  contraband:  and,  therefore,  if  something  which  international 
law  does  not  recognize  as  contraband  of  war  is  seized  by  a  belligerent, 
and  brought  into  a  Prize  Court  for  condemnation,  although  the  bellig- 
erent might  have  been  morally  justified,  according  to  its  view  of  the 
emergency  at  the  moment;  in  seizing  that  particular  thing,  a  Prize 
Court  could  not  condemn  it,  according  to  international  law,  unless  it 
fulfilled  the  conditions  which  are  recognized  by  international  law  as 
being  essential  to  contraband. 

Again,  take  the  case  of  blockade.  There  was  an  attempt  in  years 
gone  by  to  establish  what  was  known  as  paper  blockade,  but  that  is  not 
recognized  by  international  law.  A  blockade,  according  to  existing 
international  law,  in  order  to  carry  with  it  the  subsequent  sanctions  for 
attempts  to  break  it,  must  be  an  effective  blockade.  And  if  a  ship  is 
seized  by  a  belligerent  Power,  the  International  Prize  Court  would  have 
to  consider  whether  or  not  the  condition  of  blockade  existed  which 
justified  the  seizure  of  a  particular  vessel  as  attempting  to  run  that 
blockade.  Again,  the  belligerent  Power  might  have  thought  itself  jus- 
tified in  doing  it  on  moral  grounds;  but,  still,  invoking  international 
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law,  it  could  not  get  a  condemnation  in  a  Prize  Court  unless  it  was 
shown  that  the  offence  had  been  committed  contrary  to  the  canons  of 
international  law. 

1074  The  nation  might  consider  itself  justified  in  seizing  the  ship 
going  to  run  the  blockade,  though  the  blockade  was  not  effect- 
ive.— though  the  international  conditions  were  not  complied  with;  but 
it  aoes  so  at  its  own  risk.  It  does  so  at  the  risk  of  having  to  defend 
itself;  and  it  does  so  with  the  consequence  that,  if  it  invokes  the  aid  of 
an  international  Tribunal  to  condemn  that  ship,  it  cannot  invoke  it  suc- 
cessfully. The  nation  seizes  because  it  is  thought  the  occasion  justified 
it;  because  it  is  important  that  it  should  be  done:  but  it  is  not  a  thing 
which,  by  international  law,  they  are  justified  in  doing. 

Now,  there  is  a  good  illustration  of  the  distinction  between  what  a 
nation  will  do  and  what  a  nation  may  legally  do,  in  the  well-known  case 
of  the  "  Trent ",  which  occurred  at  the  time  when  the  United  States 
was  engaged  in  the  great  struggle  of  its  Civil  War.  I  would  like  to 
remind  the  Tribunal  of  what  the  circumstances  of  that  case  were.  Cer- 
tain gentlemen,  among  others  a  Mr.  Mason  and  a  Mr.  Slidell,  were  on 
board  the  "  Trent".  These  gentlemen  were  on  board  a  neutral  ship,  an 
English  ship,  carrying  the  mails,  not  however  that  that  gave  any  par- 
ticular importance  to  it.  They  were  bound  on  a  mission  to  Europe,  I 
think  to  England  and  France,  to  seek  the  aid  of  those  Powers  in  their 
attempted  revolt  against  the  Federal  Government  of  the  United  States. 
The  "Trent"  was  seized,  and  possession  of  these  gentlemen  taken 
by  the  authority  of  the  United  States;  and  I  have  before  me  the  Par- 
liamentary Papers,  which  set  out  the  whole  of  the  correspondence  in 
relation  to  this  matter.  The  whole  of  it  I  do  not  intend,  as  you  will  con- 
jecture, to  trouble  the  Tribunal  with ;  but  what  I  do  wish  to  call  atten- 
tion to  is  the  position  taken  by  tbe  United  States  Minister  Mr.  Seward. 
He  argues  at  very  great  length  that  these  gentlemen  might  be  treated 
as  contraband  of  war;  they  were  not  soldiers,  they  were  not  carrying 
arms,  but  that  nevertheless  they  might  be  treated  as  contraband  of  war. 
But  that  subject  being  treated  by  him  at  very  great  length  in  a  despatch 
of  the  26th  of  December,  1861,  which  extends  to  a  great  many  pages,  he 
finally,  upon  the  remonstrances  of  Lord  John  Russell  (who  was  then 
Foreign  Secretary  of  Great  Britain),  feeling  that  he  could  not  defend 
his  position  upon  any  international  legal  principle,  agrees  to  release  the 
men;  and  he  adds  that,  as  to  this  release,  he  does  it  tbe  more  willingly 
because  he  says  all  danger  which  might  arise  from  their  not  being 
further  detained  had  practically  passed  away. 

To  make  this  clear,  I  must  go  back  a  little.  On  tbe  9th  of  Novem- 
ber, 1861,  the  announcement  of  the  seizure  is  made;  and  Lord  John 
Russell  writes  to  the  British  representative  at  Washington  on  the  30th 
of  November,  1861,  announcing  that  intelligence  of  a  very  grave  nature 
had  reached  Her  Majesty's  Government ;  and  he  proceeds  to  mention 
the  facts,  and  he  concludes  by  making  a  demand  for  the  release  of  the 
men :  he  says : 

It  thus  appears  that  certain  individuals  have  been  forcibly  taken  from  on  board  a 
British  vessel,  the  ship  of  a  neutral  Power,  while  such  vessel  was  pursuing  a 

1075  lawfnl  and  innocent  voyage,  an  act  of  violence  which  was  an  affront  to  the 

British  flag  and  a  violation  of  international  law. 

Her  Majesty's  Government,  bearing  in  mind  the  friendly  relations  which  have  long 
subsisted  between  Great  Britain  and  the  United  States,  are  willing  to  believe  that 
the  United  States  naval  officer  who  committed  this  aggression  was  not  acting  in 
compliance  with  any  authority  from  his  Government,  or  that  if  he  conceived  himself 
to  be  so  authorized,  he  greatly  misunderstood  the  instructions  which  he  had  received. 

For  the  Government  of  the  United  States  must  be  fully  aware  that  the  British 
Government  could  not  allow  such  an  affront  to  the  national  honour  to  pass  without 
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fall  reparation,  and  Her  Majesty's  Government  are  unwilling  to  believe  that  it  could 
be  the  deliberate  intention  of  the  Government  of  the  United  States  unnecessarily  to 
force  into  discussion  between  the  two  Governments  a  question  of  so  grave  a  character, 
and  with  regard  to  which  the  whole  British  nation  would  be  sure  to  entertain  such 
unanimity  of  feeling. 

Her  Majesty's  Government,  therefore,  trust  that  when  this  matter  shall  have  been 
brought  under  the  consideration  of  the  Government  of  the  United  States,  that  Gov- 
ernment will,  of  its  own  accord,  offer  to  the  British  Government  such  redress  as  alone 
would  satisfy  the  British  nation,  namely,  the  liberation  of  the  four  gentlemen,  and 
their  delivery  to  your  Lordship,  in  order  that  they  may  again  be  placed  under  British 
protection,  and  a  suitable  apology  for  the  aggression  which  has  been  committed. 

Then  a  communication  of  the  facts  was  at  the  same  timtf  made  to  the 
French  representative  by  some  of  the  persons  taken  on  board  this  ves- 
sel, two,  I  think,  being  French  subjects;  and  Mr.  Thonvenel  writing  to 
M.  Mercier  a  communication  which  is  afterwards  communicated  to  Lord 
Bussell,  takes  the  same  ground  of  its  being  an  offence  against  interna- 
tional law.    I  need  not  trouble  to  read  that. 

Then  follows,  also,  a  communication  from  the  Austrian  Minister  in 
the  same  sense  as  that  from  the  French  Minister.  Also  oToe  from  the 
German  Minister,  Count  Bernstoff,  to  Baron  Gerolt  in  the  same  sense. 

Then  comes  the  long  communication  from  Mr.  Seward  to  which  I  have 
already  referred,  but  with  which  I  do  not  think  I  need  trouble  you  at 
length.  He  argues  the  question  out;  tries  to  suggest  that  these  men 
might  be  regarded  as  contraband  of  war ;  points  out  the  difficulties  of  so 
regarding  them,  and  makes  the  best  answer  he  can.  That  claim  to  treat 
them  as  contraband  of  war  he  afterwards  withdraws;  and,  finally,  when 
he  writes,  announcing  the  release  of  the  men,  he  says  that  if  the  safety 
of  the  Union  required  the  detention  of  the  captured  persons,  it  would  be 
the  right  and  duty  of  the  Government  to  detain  them.  "  The  right  and 
duty",  you  will  observe  is  the  language  used.  "Right"  is  one  of  those 
words  very  often  ambiguously  employed.  This  correspondence  demon- 
strates there  was  no  right  to  seize  or  detain  them  by  international  law; 
and  when  Mr.  Seward  used  the  word  "right"  in  that  connection,  he 
meant  what  I  have  already  adverted  to — that  it  was  something  which 
would  be  done,  right  or  wrong,  whether  internationally  defensible  or  not, 
if  the  emergency  of  the  situation  and  the  interests  of  the  United  States 
required  that  it  should  be  done. 

Now  Lord  Bussell  replies  to  that  despatch  on  the  23rd  January 
1076    1863  (I  am  reading  from  page  37  of  this  correspondence)  in  these 
words. 

Mr.  Seward  asserts  that  "if  the  safety  of  this  Union  required  the  detention  of  the 
captured  persons  it  would  he  the  right  and  duty  of  this  Government  to  detain  them." 
He  proceeds  to  say  that  the  waning  proportions  of  the  insurrection,  and  the  compar- 
ative unimportance  of  the  captured  persons  themselves,  forbid  him  from  resorting  to 
that  defence.  Mr.  Seward  does  not  here  assert  any  ri{?ht  founded  on  international 
law,  however  inconvenient  or  irritating  to  neutral  nations;  he  entirely  loses  sight 
of  the  vast  difference  which  exists  between  the  exercise  of  an  extreme  right  and  the 
commission  of  an  unquestionable  wrong.  His  frankness  compels  me  to  be  equally 
open,  and  to  inform  him  that  Qreat  Britain  could  not  have  submitted  to  the  perpe- 
tration of  that  wrong,  however  flourishing  might  have  been  the  insurrection  in  the 
South,  and  however  important  the  persons  captured  might  have  been. 

My  object  in  referring  to  this  cast,  Mr.  President,  as  I  hope  yon  will 
perceive,  is  to  point  to  it  as  an  illustration  of  the  case  in  which  a  nation 
puts  itself  outside  international  right,  and  where  the  only  defence  of 
its  position  must  be  that  it  considers  itself  morally  justified  in  doing  the 
thing,  and  is  prepared,  if  necessary,  to  fight  in  defence  of  having  done 
it.  That  is  not  within  the  domain  of  international  law,  it  lies  entirely 
outside. 
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Again,  take  the  case  of  the  Bevenue  Laws — the  Hovering  Acts,  which 
are  referred  to  in  the  argument,  as  if  they  afforded  some  justification  for 
the  position  of  the  United  States  as  to  self  defence  or  self  preservation. 
Upon  what  principle  do  those  Acts  rest!  On  the  principle  that  no  civ- 
ilized State  will  encourage  offenses  against  the  laws  of  another  State 
the  justice  of  which  laws  it  recognizes.  It  willingly  allows  a  foreign 
State  to  take  reasonable  measures  of  prevention  within  a  moderate  dis- 
tance even  outside  territorial  waters;  but  all  these  offences,  and  all 
offences  of  the  same  class  and  character  relating  to  revenue  and  to 
trade,  are  measures  directed  against  a  breach  of  the  law  contemplated 
to  be  consummated  within  the  territory,  to  the  prevention  of  an  offence 
against  the  municipal  law  within  the  area  to  which  the  municipal  law 
properly  extends.  But  it  does  not  follow  that  all  Acts  of  this  kind  will 
in  all  cases  meet  with  assent  It  certainly  would  not,  and  could  not  be 
expected  to  meet  with  assent,  if  the  right  were  attempted  to  be  exer- 
cised— I  use  the  word  "right"  in  the  laxer  sense  of  the  word:  I  would 
prefer  to  say  u if  the  Acts  were  attempted  to  be  enforced", — at  a  consid- 
erable distance  from  land,  and  I  affirm  that  in  no  such  case  by  interna- 
tional law,  could  it  be  maintained  as  of  right  against  an  objecting  nation. 

As  was  said  in  the  case  my  friend  referred  to  in  his  Argument  of 
Church  v.  Hubbart,  by  Chief  Justice  Marshall,  if  the  right  is  extended 
too  far,  it  will  be  resisted ;  in  other  words,  he  considers  that  it  is  a  quasi- 
right  exercised  by  concession,  and  depending  for  its  continued  existence 
upon  consent  and  upon  the  moderation  with  which  it  is  used.  And, 
indeed,  as  I  read  my  friend  Mr.  Phelps'  argument  upon  this  point,  he 
seems  to  admit  that  that  is  the  true  view;  because  on  pages  170 
1077  and  171  my  friend  dealing  with  one  of  the  contentions  advanced 
on  the  part  of  Great  Britain,  says: 

An  effort  is  made  in  the  British  Counter  Caee  to  diminish  the  force  of  the  various 
statutes,  regulations  and  deorees  above  cited,  by  the  suggestion  that  they  only  take 
effect  within  the  municipal  jurisdiction  of  the  countries  where  they  are  promulgated! 
and  upon  the  citizens  of  those  countries  outside  the  territorial  limits  of  such 
jurisdiction. 

Then  my  friend  proceeds: 

In  their  strictly  legal  character  as  statutes,  this  is  true.  No  authority  need  have 
been  produced  on  that  point.  But  the  distinction  has  already  been  pointed  out, 
which  attends  the  operation  of  such  enactments  for  such  purposes.  Within  the  ter- 
ritory where  they  prevail,  and  upon  its  subjects,  they  are  binding  as  statutes,  whether 
reasonable  and  necessary  or  not. 

That  is  true :  Then  he  goes  on  to  say  u  without ",  that  is  to  say,  outside 
the  territory: 

Without,  they  become  defensive  regulations,  which  if  they  are  reasonable  and  nec- 
essary for  the  defense  of  a  national  interest  or  right,  will  be  submitted  to  by  other 
nations,  and  if  not,  may  be  enforced  by  the  government  at  its  discretion. 

You  see,  Mr.  President,  once  yon  criticize  and  appreciate  the  language 
in  which  this  is  stated  (which  is  in  strict  conformity  with  Church  v. 
Hubbart),  you  will  see  my  friend  is  there  referring  to  exactly  the  princi- 
ple of  the  Hovering  Acts,  about  which  I  shall  have  something  to  say  in 
a  moment,  that  he  is  referring  to  something,  not  which  the  nation  has 
a  legal  right  to  do  by  a  recognized  rule  of  International  law,  but  to 
something  which,  so  Long  as  it  is  reasonable  and  necessary,  "will  be 
submitted  to  by  other  nations,  and,  it  not,  may  be  enforced  by  the 
Government  at  its  discretion." 

I  need  not  say,  therefore,  that  my  friend's  proposition  consists  of  two 
branches — first  of  all,  that  a  defensive  regulation  which  is  reasonable 
and  necessary  will  be  submitted  to;  secondly,  that  if  it  is  not  submitted 
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to,  the  nation  has,  in  order  to  compel  assent,  the  resort  to  force  alone — 
which  is  war.  Bat  I  would  like  to  say  one  thing,  as  I  have  drawn 
attention  to  this,  although  it  is  not  strictly  to  the  point  upon  which  I 
am,  but  it  is  nevertheless  sufficiently  ad  rem  to  justify  my  now  alluding 
to  it.  You  will  observe  that  in  this  paragraph  my  friend  Mr.  Phelps 
has  recognized  that  the  territory  is  the  limit  within  which  a  municipal 
statute  operates;  and,  therefore,  he  provides  for  the  case  of  the  United 
States  failing  to  establish  territorial  dominion,  or  territory  over  the  area 
to  which  their  statutes  have  been  adjudged  to  apply,  and  he  is  in  effect 
saying  that,  although  qud  statute  it  has  no  operation  outside  the  terri- 
tory, yet  failing  operation  outside  the  territory  it  becomes  a  good, 
effective,  defensive  regulation. 

Now  I  have,  upon  that,  to  make  two  observations.  I  have  to  ask  in 
the  first  place:  Is  there  any  precedent  in  auy  book  of  authority  or  in 
any  international  controversy  in  which  a  statute  assuming  to 
1078  exercise  authority  over  a  territorial  area  has  ever  been  regarded 
as  a  protective  or  self-defensive  regulation!  That  is  the  first 
question  to  which  I  would  invite,  when  the  proper  time  comes,  my  learned 
friend's  answer — Is  there  any  such  casef  Kay,  I  will  suggest  further 
that  the  very  idea  of  defensive  regulation,  or  defensive  act,  or  self- 
preservative  act,  repels  the  idea  of  cut  and  dried,  formulated  rulesf 

j  The  occasions  for  acts  of  self-defence,  or  self-preservation,  are  occasions 

of  emergency — sudden  emergency — occasions  when  there  is  no  time  (to 

{  use  the  expressive  language  of  an  eminent  Statesman  of  the  United 

States,  to  which  I  shall  hereafter  refer), — when  there  is  no  time  for 
deliberation,  no  time  for  contrivance,  no  time  for  warning,  no  time  for 
diplomatic  expostulation.  That  is  the  very  idea  at  the  bottom  of  all 
these  exceptional  acts  of  self-defence  or  self-preservation.  But  to  say 
that  a  statute  which  fixes  its  own  penalties,  including  imprisonment, 
and  which  is  applied  and  intended  to  apply  territorially,  that  is,  within 
the  dominion,  is  to  be  regarded,  when  the  occasion  of  the  State  requires 
the  argument  to  be  turned  that  way,  as  a  defensive  regulation  applica- 
ble to  the  case  of  emergency,  or  falling  within  the  principle  of  acts  of 
self-preservation,  is,  as  far  as  I  know,  entirely  and  absolutely  without 
any  kind  of  authority. 

Besides,  let  me  remind  you  of  a  further  difficulty,  as  I  have  touched 
upon  this  point.  The  very  constitution  of  an  international  Court  implies 
that  there  is  a  question  to  be  settled  upon  international  principles — 
upon  the  principle  that  the  Court  is  not  the  Court  of  the  captor  only, 
but  a  Court  which  is  charged  with  the  care  of,  and  the  just  adjudication 
upon,  matters  affecting  the  rights  of  all  nations,  entirely  and  wholly 
apart  from  the  municipal  law:  and  one  of  the  first  things  which  the 
Judge  of  such  a  court  would  fee  called  upon  to  consider  would  be  the 
circumstances  of  the  case,  the  character  of  the  emergency,  and  the  char- 
acter of  the  sanction  which  by  international  law  would  follow  upon  the 
act  done  if  it  were  not  justified  by  the  circumstances  of  the  case.  But 
here  is  a  cut  and  dried  statute,  which  tells  the  Judge  that  the  conse- 
quences of  the  act  on  which  he  has  to  adjudicate  are  confiscation  of  the 
ship,  imprisonment  of  the  men — imprisonment  not  exceeding  a  definite 
term— or  imposition  of  a  fine  not  exceeding  a  definite  amount.  This 
argument  of  self-defensive  regulation  is  an  ingenious  afterthought: 
creditable  to  the  subtlety  of  the  minds  which  have  invented  it,  but  not 
a  defence  which  was  present  to  their  minds  when  this  question  was 
diplomatically  in  controversy  between  Great  Britain  and  the  United 
States. 
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I  have  been  drawn  a  little  away,  Mr.  President,  from  the  point  which 
I  was  upon,  although  I  think  what  I  have  said  is  still  quite  necessary 
to  the  line  of  the  argument  which  I  am  pursuing. 

I  have  already  referred,  Mr.  President,  to  this  question  of  the  Hover- 
ing Acts,  and  I  do  not  intend  to  repeat  myself  upon  them  except  to 
make  this  comment:  that — although  many  Powers  have  adopted  Acts 
which  may  be  called  Hovering  Acts,  and  although  other  States,  espe- 
cially those  that  have  similar  Acts,  have  recognized,  have  not 
1079  complained  of,  have  acquiesced  in,  acts  done  outside  the  terri- 
torial limits  in  defence  of  trade  or  revenue,  acts  done  by  other 
Powers  under  those  Acts  even  where  they  involve  the  seizure  of  their 
own  ships  and  subjects — yet  I  think  it  would  be  too  much  to  say,  even 
at  the  present  day,  that  the  principle  of  the  Hovering  Acts  can  prop- 
erly yet  be  said  to  be  part  of  international  law:  it  really  does  rest  now 
upon  that  principle  of  acquiescence  which  I  have  mentioned,  and  that 
acquiescence  in  its  turn  rests  upon  the  principle  that  a  nation  will  not 
interfere  to  throw  the  mantle  of  its  protection  over  one  of  its  nationals 
when  that  national  has,  for  his  own  private  ends,  been  running  countep 
to  a  just  and  reasonable  law  of  a  friendly  Power. 

And  I  observe  that  that  is  the  way  in  which  these  Hovering  Acts  are 
treated  by  text  writers  of  authority.  I  refer  to  Dana's  edition  of 
Wheaton,  the  8th  edition  published  in  1866,  and  especially  to  the  note 
108,  following  upon  the  beginning  of  section  180;  but  I  will  not  read 
the  passage  for  the  moment. 

Now  I  will  still  pursue  the  question  raised,  as  to  certain  things  which 
are  done  with  permission  and  acquiescence,  whether  or  not  they  may  be 
said  to  be  strictly  conformable  to  international  law. 

Take  again  the  pursuit  of  vessels  out  of  the  territorial  waters,  but 
which  have  committed  an  offence  against  municipal  law  within  terri- 
torial waters — which  is  a  case  which  my  learned  friend  and  myself  (and 
I  have  no  doubt  my  learned  friends  on  the  other  side),  have  had  fre- 
quent occasion  to  consider.  Here,  again,  there  is  a  general  consent  on 
the  part  of  nations  to  the  action  of  a  State  pursuing  a  vessel  under  such 
circumstances,  out  of  its  territorial  waters  and  on  to  the  high  sea. 

Senator  Morgan. — You  mean  a  consent  by  acquiescence! 

Sir  Charles  Eussell. — A  consent  by  acquiescence. 

The  President. — And  not  in  every  case! 

Sir  Charles  Eussell. — No,  certainly  not  in  every  case.  I  will 
state — although  not  perhaps  exhaustively — some  of  the  leading  condi- 
tions. For  instance,  one  condition  is  it  must  be  a  hot  pursuit — that  is 
to  say,  a  nation  cannot  lie  by  for  days  or  weeks  and  then  say:  "You, 
weeks  ago,  committed  an  offence  within  the  waters,  we  will  follow  you 
for  miles,  or  hundreds  of  miles,  and  pursue  you".  As  to  thnt,  it  must 
be  a  hot  pursuit,  it  must  be  immediate^  and  it  must  be  within  limits  of 
moderation.  In  other  words,  we  are  still  considering  the  character  of 
the  act  which  is  not  defined  by  International  law,  which  is  not  a  strict 
right  by  International  law,  but  which  is  something  which  nations  ivill  stand 
by  and  see  done^  and  not  interpose  if  they  think  that  the  particular  person 
has  been  endeavouring  to  commit  a  fraud  against  the  laws  of  a  friendly 
Power. 

Senator  Morgan. — That  relates  to  the  morality  of  the  act 

Sir  Charles  Eussell. — To  some  extent,  undoubtedly.  The  par- 
ticular nation  would  undoubtedly  be  guided  in  its  acquiescence  or  non- 
acquiescence  according  to  its  view  of  the  morality  or  immorality  of  the 
particular  conduct  pursued — according  to  its  view  of  the  justice  or  injus- 
tice, reasonableness  or  unreasonableness,  of  the  particular  law. 
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1080  I  am  of  course  here  endeavouring  to  show  that  these  various 
cases,  quite  dissimilar  in  their  character,  but  all  grouped  together 

by  my  learned  friend,  are  explicable  upon  different  reasons.  Some  of 
the  instances  in  the  later  cases  which  he  gives,  to  which  I  am  going  to 
refer,  are  cases  that  fall  within  an  entirely  different  category.  They 
are  acts  either  quasi-belligerent  or  actually  belligerent,  and  fall  within 
no  rule  of  international  law  at  all;  they  are  acts  which  the  nation  does 
at  its  peril,  taking  the  risk  of  having  to  defend  them  by  force  if  they 
are  challenged.  They  do  not  fall  within  any  (what  I  may  call)  peace 
principle  of  international  law. 

Then  again,  take  the  case  of  sudden  emergency,  where  there  is  some- 
thing that  may  properly  be  considered  as  requiring  instant  action;  as, 
for  instance,  those  which  are  given  by  Azuni,  where  to  avoid  a  greater 
danger,  for  example,  the  spread  of  fire,  you  may  even  destroy  the  prop- 
erty of  another  under  the  urgent  necessity  of  the  moment,  where  there 
is  no  time  for  precautionary  measures,  and  the  spread  of  the  fire  must 
be  prevented :  there  you  may  act  on  the  instant  though  by  your  act  you 
destroy  the  property  or  invade  the  right  of  another.  The  case  rests 
upon  an  entirely  different  principle. 

But  as  regards  those  cases,  as  Mr.  Webster,  the  American  Minister, 
said  in  the  case  to  which  I  shall  presently  refer,  what  a  Government  in 
such  a  case  has  to  do  in  defending  or  excusing  an  act  which  is  an  inva- 
sion of  the  rights  of  another  sovereign  Power,  is  to  "show  a  necessity 
of  self-defence,  instant,  overwhelming,  leaving  no  choice  of  means  and 
no  moment  for  deliberation." 

That  is  the  language  of  one  of  the  most  distinguished  of  the  Ministers 
of  the  great  American  community. 

Now  in  time  of  peace  it  will  be  found  that  the  liberty  conceded  by 
consent  of  nations  to  maritime  Powers  as  to  exceptional  acts  of  self- 
preservation  is  very  closely  restricted  indeed;  and  here  the  simple 
inquiry  is,  how  far  can  it  be  shown  that  civilized  States  have  agreed  to 
the  exercise  of  a  jurisdiction  on  the  high  seas  under  the  plea  of  self- 
defence  or  self-preservation. 

And  I  submit  that  it  has  never  been  suggested,  still  less  agreed  to 
by  nations,  that  a  particular  Power  may  judge  for  itself  of  the  incon- 
venience it  is  suffering  from  the  action  of  another  Power  on  the  high 
seas,  and  put  down  that  action  with  a  high  hand.  Any  such  general 
proposition  is  unsound.  It  may  do  it;  but  if  it  does  it  it  does  it  as  an 
act  which  it  must  defend  by  force  if  challenged;  it  is  not  in  the  exercise 
of  a  legal  right.  It  is  a  resort  to  the  early  sanction  of  force,  and  must 
be  justified,  if  it  be  necessary,  by  force.  And  the  restricted  proposition 
which  we  state,  and  by  which  we  stand,  is,  that  in  such  a  case  as  the 
present,  where  there  was  no  such  instant  overwhelming  necessity  of 
self-defence,  where  there  was  time  for  device  of  means,  where  there  was 
time  for  deliberation,  where  there  was  time  for  diplomatic  expostula- 
tion and  representation,  that  it  is  idle  to  try  to  treat  this  case  as 

1081  a  case  of  necessary  self-defence  or  self-preservation.  For  be  it 
recollected  that  beyond  the  fact  of  the  legislation,  which  was  pro- 
fessedly a  territorial  legislation,  and  a  territorial  legislation  only :  and 
beyond  the  fact  of  the  seizures,  which  were  made  upon  the  basis  of  the 
assertion  of  that  territorial  legislation,  there  was,  before  these  seizures 
began,  no  representation  made  to  Great  Britain  by  the  United  States 
that  she  regarded  this  as  a  matter  of  national  interest  by  which,  right 
or  wrong,  they  were  determined  to  stand.  And  up  to  the  present  time 
even  there  has  been  no  such  representation* 
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Their  case  has  been  based  upon  alleged  right,  and  based  npon  right 
mainly  and  primarily  upon  the  ground  of  extended  territorial  jurisdic- 
tion over  the  waters  of  Behring  Sea.  We  say  therefore  the  true  propo- 
sition, the  true  limitation,  in  such  cases,  in  times  of  peace,  as  between 
The  true  limit  frien(lly  Powers,  is  that  there  is  no  right  by  international 
of  seif-defonee  in  law  to  sei ze  the  ships  of  another  nation — I  am  excluding 
time  of  peace.  cases  within  the  Hovering  Acts,  which  I  have  already 
deait  with — that  in  time  of  peace  there  is  no  right  to  seize  the  ships  of 
another  nation  on  the  high  seas  except  for  piracy. 

I  may  be  asked,  finally,  may  there  not  be  cases  in  which,  although  it 
may  not  be  possible  to  formulate  the  interests  of  a  nation  under  any 
recognized  head  of  law,  municipally  or  internationally  regarded:  yet 
may  there  not  be  cases  in  which  there  may  be  great  interests  of  a  nation 
which  yet  call  for  and  morally  justify  that  nation  in  acting,  and  acting 
in  assertion  of  those  interests  and  in  defence  of  them  Y  Yes;  there  are 
such  cases;  but  what  are  theyf  They  are  cases  which  rest  upon  the 
very  same  principle  upon  which  nations  have  been  driven,  sometimes 
justly,  sometimes  unjustly,  to  defend  territory  which  they  have  acquired, 
or  to  acquire  territory  in  which  they  have  by  international  law  no  right, 
but  which,  either  in  pursuit  of  a  great  ambition, 'or  in  the  gratification 
of  racial  antipathy,  or  under  the  influence  of  the  ambition  of  a  great 
potentate,  they  choose  to  think  is  necessary  for  the  well-being  and  safety 
of  the  nation.  But  that  is  not  international  law,  or  international  right. 
That  is  war,  and  is  defended  as  war,  and  justified  as  war  alone. 

And  I  do  not  hesitate,  Mr.  President,  to  follow  out  this  illustration  to 
its  conclusion.  I  do  not  hesitate  to  take  the  concrete  case  of  these  seals. 
It  would  be  remarkable  if  they  did  it,  they  would  be  very  unwise  if 
they  did  it — extremely  foolish  if  they  did  it — if  I  may  respectfully  say 
so.  But  the  United  States  might  choose  to  say: — We  regard  the  inter- 
ests of  fur-sealing  as  of  so  great  a  magnitude,  as  of  so  much  importance 
to  the  well-being  of  our  great  community,  as  so  important  to  the  advanc- 
ing interests  of  civilization  the  world  over,  that  we  will  assert,  right  or 
wrong,  our  claim  against  the  world  to  protect  the  fur-seals  in  Behring 
Sea,  or  miles  away  from  the  Behring  Sea. 

But  that  would  be  war. 

And  there  is  another  side  to  the  question.  Great  Britain  might  choose 
to  say: — We  consider  the  interests  involved  in  this  question  as 
1082  very  great  and  very  important — not  merely  to  the  interests  of  the 
Canadians,  to  the  interests  of  a  rising  colony;  but  in  view  of  the 
broader  and  greater  principle  which  we  conceive  to  be  involved,  the 
interference  with  the  eqality  of  all  nations  on  the  high  sea,  the  attempt 
by  one  nation  to  usurp  special  privileges  and  special  powers  on  the  high 
sea.  We  consider  that  question  to  be  of  so  great  importance  that  we 
will  defend  it  by  force. 

But  that  again  is  war. 

That  is  not  international  law;  that  is  not  international  right;  and 
that  is  not  the  character  of  the  question  which  this  Tribunal  has  been 
invoked  to  determine.  In  this  at  least  we  are  agreed :  that  as  regards 
these  questions  which  I  am  discussing  (I  have  nothing  to  do  with  regu- 
lations at  this  moment)  as  regards  these  questions  of  legal  right,  we  are 
to  address  you  as  lawyers  would  address  judges,  as  advocates  would 
address  jurists. 

In  view  of,  and  after,  this  general  statement  upon  this  matter,  I  now 

Examination  of a8^  y°ur  consideration  of  the  authorities  cited  by  my 
ea^npiee of acteof  learned  friend;  and  you  will  see  that  they  fall  within  one 
by iinitedstatea.  or  other  of  the  categories  to  which  I  have  adverted,  and 
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are  not  cases  of  acts  of  defence  or  in  the  nature  of  acts  of  self  preser 
ration,  as  suggested. 

The  first  of  these  is  at  page  152,  the  case  of  Amelia  Island,  which 
occurred  in  the  year  1810.  This  will  be  found  to  have  been  in  effect 
belligerency.  These  are  the  facts;  and  I  take  them  as  they  are  put  in 
the  printed  Argument  of  the  United  States. 

Amelia  Island,  at  the  mouth  of  St.  Mary's  river, 

Which  I  may  say  is  off  what  is  now  the  State  of  Florida 

and  at  that  time  in  Spanish  territory,  was  seized  in  1817  by  a  band  of  buccaneers 
under  the  direction  of  an  adventurer  named  McGregor,  who,  in  the  name  of  the 
insurgent  colonies  of  Buenos  Ay  res  and  Venezuela,  preyed  indiscriminately  on  the 
commerce  of  Spain  and  of  the  United  States.  The  Spanish  Government  not  being 
able  or  willing  to  drive  them  off,  and  the  nuisance  being  one  which  required  imme- 
diate action,  President  Monroe  called  his  Cabinet  together  in  Ootober,  1817,  and 
directed  that  a  vessel  of  war  should  proceed  to  the  island  and  expel  the  marauders, 
destroying  their  works  and  vessels. 

Why,  the  mere  statement  of  the  case,  as  it  is  put  here — not  unfairly 
at  all — by  my  learned  friends,  shows  what  the  character  of  the  case  was. 

I  have  before  me  the  message  of  the  President  of  the  United  States  to 
Congress,  in  which  he  explains  and  justifies  the  action  that  is  referred 
to  in  that  case;  and  having  read  that,  I  shall  not  need  to  say  more  about 
it.  Of  course  if  I  am  relieved,  as  I  should  be  delighted  to  be  relieved, 
of  any  of  these  cases  by  the  Tribunal,  I  shall  pass  on. 

The  President.— Not  at  all. 

Sir  Charles  Russell. — But  I  must  deal  with  each  of  them  unless 
I  am  so  relieved. 
1083        This  was  the  message  of  President  Monroe,  delivered  on  the 
13th  of  January,  1818.    He  says : 

I  have  the  satisfaction  to  inform  Congress  that  the  establishment  in  Amelia  Island 
has  been  suppressed,  and  without  the  effusion  of  blood.  *  *  *  *  By  the  suppression  of 
this  establishment  and  that  of  Galveston,  which  will  soon  follow,  if  it  has  not  already 
ceased  to  exist,  there  is  good  cause  to  believe  that  the  consummation  of  a  project 
fraught  with  much  injury  to  the  United  States  has  been  prevented.  When  "we  con- 
sider the  persons  engaged  in  it,  being  adventurers  from  different  countries,  with 
very  few,  if  any,  of  the  native  inhabitants  of  the  Spanish  colonies ; — the  territory 
on  which  the  establishments  were  made,  one  on  a  portion  of  that  claimed  by  the 
United  States,  westward  of  the  Mississippi;  the  other  on  the  part  of  East  Florida, 
a  province  in  negotiation  between  the  United  States  and  Spain ; — the  claim  of  their 
leader^  as  announced  by  his  proclamation  on  taking  possession  of  Amelia  Island, 
comprising  the  whole  of  both  the  Florida*,  without  exoepting  that  part  of  West 
Florida  which  is  incorporated  with  the  state  of  Louisiana; — their  conduct  while  in 
the  possession  of  the  island,  making  it  instrumental  to  every  species  of  contraband, 
and  in  regard  to  the  slaves,  of  the  most  odious  and  dangerous  character; — it  may 
fairly  be  concluded  that  if  the  enterprise  had  succeeded  on  the  scale  on  which  it  was 
formed,  much  annoyance  would  have  resulted  from  it  to  the  United  States. 

Other  circumstances  were  thought  to  be  no  less  deserving  of  attention.  The 
institution  of  a  government  by  foreign  adventurers  in  the  island,  distinct  from  the 
colonial  governments  of  Buenos  Ayres,  Venezuela,  or  Mexico,  pretending  to  sov- 
ereignty and  exercising  its  highest  offices,  particularly  in  granting  commissions  to 
privateers,  were  acts  which  could  not  fail  to  draw  after  them  the  most  serious  con- 
sequences. It  was  the  duty  of  the  executive  either  to  extend  to  this  establishment 
all  the  advantages  of  that  neutrality  which  the  United  States  had  proclaimed  and 
have  observed  in  favor  of  the  colonies  of  Spain,  who,  by  the  strength  of  their  popu- 
lation and  resources  had  declared  their  independence,  and  were  affording  strong 
proof  of  their  ability  to  maintain  it,  or  of  making  the  discrimination  which  circum- 
stances required.  Had  the  first  course  been  pursued  we  should  not  only  have  sanc- 
tioned all  the  unlawful  claims  and  practices  of  this  pretended  government  in  regard 
to  the  United  States,  but  have  countenanced  a  system  of  privateering  in  the  Gulf  of 
Mexico  and  elsewhere,  the  ill  effects  of  which  might  and  probably  would  be  deeply 
and  very  extensively  felt.  The  path  of  duty  was  plain,  from  the  commencement ;  but 
it  was  painful  to  enter  upon  it  while  the  obligation  could  be  resisted.  The  law  of 
1811,  lately  abolished,  and  which  it  is  therefore  proper  now  to  mention,  was  con- 
sidered applicable  to  the  case,  from  the  moment  that  the  proclamation  of  the  chief 
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of  the  enterprise  was  seen,  and  its  obligation  was  daily  increased  by  other  con* 
siderations  of  high  importance,  already  mentioned,  whicn  were  deemed  sufficiently 
strong  in  themselves  to  dictate  the  course  which  has  been  pursued. 

Early  intimations  having  been  received  of  the  dangerous  purposes  of  these  adven- 
turers, timely  precautions  were  taken  by  the  establishment  of  a  Force  near  the  St. 
Mary's,  to  prevent  their  effect,  or  it  is  probable  that  it  would  hare  been  more  sensibly 
felt. 

Then  on  the  next  page: 

For  these  injuries,  especially  those  proceeding  from  Amelia  Jslnnd,  Spain  would 
be  responsible,  if  it  was  not  manifest  that,  although  committed  in  the  latter  instance 
through  her  territory,  she  was  utterly  unable  to  prevent  them.  Her  territory,  how- 
ever, ought  not  to  be  made  instrumental  through  her  inability  to  defend  ittopnrpoBes 
so  injurious  to  the  United  States.  To  a  country  over  which  she  fails  to  maintain 
her  authority,  and  which  she  permits  to  be  converted  to  the  aunoyance  of  her  neigh- 
bors, her  jurisdiction  for  the  time  necessarily  ceases  to  exist.  The  territory  of 
Spain,  will,  nevertheless,  be  respected,  so  far  as  it  may  be  done  consistently 
1084  with  the  essential  interests  and  safety  of  the  United  States.  In  expelling 
these  adventurers  from  these  posts,  it  was  not  intended  to  make  anv  conquest 
from  Spain,  or  to  injure  in  any  degree  the  cause  of  the  colonies.  Care  will  be  taken 
that  no  part  of  the  territory  contemplated  by  the  law  of  1811  shall  be  ocoupied  by  a 
foreign  Government  of  any  kind. 

Yon  will  see  at  once  what  the  case  was. 

Lord  Hannen.— Is  not  the  snbstance  of  it  this:  There  being  no 
responsible  Government  to  which  recourse  could  be  had  for  redress, 
direct  war  was  made  npon  these  peoplef 

Sir  Charles  Russell. — Certainly;  and  they  were  adventurers, 
usnrping  authority  in  two  places,  part  attached  to  American  territory, 
part  attached  to  the  State  of  Louisiana,  with  regard  to  which  they 
were  in  negotiation  with  Spain,  at  the  very  time,  for  the  acquirement 
of  the  territory,  and  which  they  afterwards  acquired.  They  were,  if  I 
may  use  that  expression,  land  pirates. 

Mr.  Justice  Harlan. — Sir  Charles.it  may  be  worth  stating  that 
under  the  Constitution  of  the  United  States  only  Congress  can  declare 
war. 

Sir  Charles  Russell. — That  I  had  also  recollected.  It  is  impor- 
tant, undoubtedly,  in  that  connection.  I  supposed  it  had  declared  war, 
though  I  do  not  know  for  certain. 

Mr.  Justice  Harlan. — I  do  not  remember  that  it  had. 

Sir  Charles  Russell. — It  did  not  treat  this  party  as  a  real  bellig- 
ereut.    It  treated  it  rather  as  a  case  of  land  pirates. 

The  President. — It  was  rather  an  act  of  military  execution  than  of 
belligerency,  I  should  say. 

Sir  Charles  Russell. — That  may  be  so— quasi- belligerency,  in 
point  of  fact,  I  suppose. 

What  I  wish  to  point  out  is  this.  I  am  obliged  to  Mr.  Justice  Harlan 
for  reminding  me  of  what  I  in  fact  knew,  that  the  assent  of  Congress  is 
necessary  to  the  conclusion  of  a  Treaty  and  to  a  declaration  of  war;  but 
whether  it  was  war  formally  declared  or  not,  I  wish  to  point  out  that 
my  learned  friends,  in  citing  this  case,  have  themselves  treated  it  as 
belligerent, because  the  sentence  on  page  152,  begins  with  these  words: 
"A  belligerent  may  " — 

The  President. — That  is  a  quotation  from  Mr.  Wharton,  I  believe. 

Mr.  Phelps. — All  those  quotations  are  from  Mr.  Wharton.  They 
should  be  in  quotation  marks. 

Sir  Charles  Russell. — Very  likely  that  is  so.  I  accept  it.  What 
I  am  calling  attention  to  is  this: 

A  belligerent  may  under  extreme  necessity  enter  nentral  territory  and  do  what  is 
actually  necessary  for  protection. 
And  he  cites  the  case  of  Amelia  Island,  in  respect  to  which  he  says; 
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The  President.— The  last  line  is  by  Mr.  Phelps,  bat  I  believe  the 
two  preceding  lines  are  not. 

1085  Mr.  Phelps. — Mr.  Wharton's  proposition  is  the  first  one,  begin- 
ning, 

Intrusion  on  the  territory  or  territorial  waters  of  a  foreign  state,  etc. 

Sir  Charles  Russell. — Then  Mr.  Phelps,  I  think,  agrees  that  these 
words  are  his. 

A  belligerent  may,  under  extreme  necessity,  enter  neutral  territory  and  do  what 
is  actually  necessary  for  protection. 

Mr.  Justice  Harlan. — Is  that  yours,  Mr.  Phelps,  or  Mr.  Wharton's  f 

Mr.  Phelps. — Mr.  Wharton's. 

Sir  Charles  Russell. — Are  you  quite  sure,  Mr.  Phelps  f 

Mr.  Phelps. — I  am  quite  sure. 

Sir  Charles  Russell. — It  is  enough  then  to  say  I  have  not  the 
weight  of  the  authority  of  my  friend  Mr.  Phelps;  I  have  only  the 
authority  of  Mr.  Wharton,  and  he  treats  it  as  a  belligerent  act.  I  am 
sorry  I  have  not  both;  but  I  shall  be  content  with  one. 

But  whether  war  was  formally  declared  or  informally  declared,  the 
acts  were  in  the  nature  of  belligerent  acts,  directed  to  putting  down 
the  persons  who  were  assuming,  without  authority,  jurisdiction,  and 
who  were  committing  acts,  aa  I  have  said,  of  land  piracy.  That  is 
practically  all  that  one  can  say  of  it. 

The  next  case  cited  is  the  case  of  the  Caroline,  on  page  153.  That 
was  a  case  where  there  was,  or  had  recently  been,  an  actual  rebellion 
in  Canada.  What  happened  was  this :  It  appears  from  the  correspond* 
ence.  which  I  shall  presently  refer  to,  that  this  vessel,  the  Caroline, 
was  armed  by  a  number  of  persons  acting  in  sympathy  with  the  rebel- 
lion. These  persons  got  the  vessel  to  the  river  which  connects  Lake 
Erie  with  Lake  Ontario. 

The  flow  oi  the  water  is  from  Lake  Erie  into  Lake  Ontario,  and  Lake 
Erie  divides  Canadian  from  United  States  territory.  They  got  this 
vessel,  intending  to  use  it  as  an  offensive  weapon  against  Canada,  into 
the  rivei  which  unites  Lake  Erie  with  Lake  Ontario,  and  they  got  to 
the  side  of  the  river  next  to  American  territory.  In  that  condition  of 
things  the  Canadian  authorities  sent  down  an  armed  force,  took  pos- 
session of  the  vessel,  and  being  unable  to  take  her  away,  tfiey  destroyed 
her  as  being  an  engine  of  offence  directed  against  her.  My  friend  Mr. 
Box  has  been  good  enough  to  give  me  a  short  note  which  he  has 
extracted  from  a  parliamentary  paper  which  I  have  here,  and  which  I 
have  read,  but  the  note  gives  the  facts.  The  case  of  the  United  States 
is  set  out  in  a  despatch  from  Mr.  Stevenson  to  Lord  Palmerston,  dated 
the  22nd  of  May  1838. 

According  to  this  despatch,  there  was  an  insurrection  in  Canada. 
The  Caroline  was  an  unoffending  United  States  vessel.  She  was  seized 
in  a  United  States  port,  set  on  fire,  and  sent  over  the  falls  of  Niagara. 

That  is  the  statement  of  Mr.  Stevenson. 

The  British  case,  on  the  other  hand,  is  set  out  in  a  despatch  from 
Lord  Palmerston  to  Mr.  Stevenson,  dated  the  22nd  of  August, 

1086  1841.    According  to  Lord  Palmerston's  account  of  the  facts,  a 
small  band  of  Canadian  refugees,  who  had  taken  shelter  in  the 

state  of  New  York,  formed  a  league  with  United  States  citizens  for  the 
purpose  of  invading  British  territory,  not  to  aid  in  the  civil  war,  which 
did  not  exist,  as  Lord  Palmerston  contended,  but  to  commit  in  British 
territory  robbery,  arson  and  murder.  At  the  United  States  port  of 
Schlosser,  with  the  connivance  of  the  authorities  there,  the  Caroline 

b  s,  PT  xiii 20 


306      ORAL  ARGUMENT  OP  SIR  CHARLES  RUSSELL,  Q.  O.  M.  P. 

obtained  munitions  of  war  from  the  public  stores,  some  of  which  were 
conveyed  to  Navy  Island,  in  British  territory,  for  the  above  uses.  The 
British  boat  surprised  the  vessel  in  Schlosser  harbor  at  night,  removed 
the  crew,  set  it  on  fire,  and  let  it  drift  over  the  Falls.  Mr.  Webster, 
who  then  was  the  Minister  of  State,  writes  in  reference  to  this  matter 
the  language  which  I  have  quoted;  at  a  later  stage  of  the  diplomatic 
discussion,  and  repeating  his  view  of  the  facts,  says: 

Under  those  circumstances,  and  under  those  immediately  connected  with  the  trans- 
action itself,  it  will  be  for  Her  Majesty's  Government  to  show  upon  what  state  of 
facte  and  what  rules  of  international  law  the  destruction  of  the  Caroline  is  to  be 
defended.  It  will  be  for  that  Government  to  show  a  necessity  of  self  defence,  instant, 
over-whelming,  leaving  no  ohoice  of  means  and  no  moment  for  deliberation. 

It  is  set  out  at  page  186  of  the  printed  Argument,  in  which  this  case 
is  referred  to. 

I  have  only  finally  to  read  the  justification  which  Lord  Palmerston 
put  forward  for  the  act,  with  which  explanation  the  United  States  was 
content,  and  did  not  pursue  the  matter  farther.  The  despatch  from 
Lord  Palmerston  is  dated  the  27th  August,  1841,  and  is  set  out  at  page 
56  of  the  correspondence  relating  to  this  matter.  He  gives  the  state- 
ment and  facts  which  I  have  endeavored  to  summarize. 

The  President. — We  have  not  got  that. 

Sir  Charles  Russell.— No,  I  shall,  hand  this  to  the  Tribunal  if 
they  so  desire  it.  It  is  upon  a  matter  upon  which  there  is  no  dispute 
as  to  fact.  I  am  reading  historical  documents.  Lord  Palmerston  goes 
on,  after  stating  the  facts  very  much  as  I  have  described  them,  and 
says: 

In  this  state  of  things  a  small  band  of  Canadian  refugees,  who  had  taken  shelter 
in  the  State  of  New- York,  formed  a  league  with  a  nnmber  of  citizens  of  the  United 
Rtates  for  the  purpose  of  invading  the  British  territory,  not  to  join  a  party  engaged 
in  civil  war,  because  civil  war  at  that  time  in  Canada  there  was  none,  bnt  in  order 
to  commit  within  the  British  territory  the  orimes  of  robbery,  arson,  and  murder. 

Her  Majesty's  Government,  and  Her  Majesty's  Minister  at  Washington  have  oalled 
these  people  pirates,  and  the  American  secretary  of  State  in  a  recent  note  to  Mr. 
Fox  observes,  that  this  name  oannot  properly  be  applied  to  them.  The  Undersigned 
is  ready  to  admit  that  technically,  the  word  "pirate"  is  applied  to  persons  who, 
without  authority  or  commission,  oommit  upon  tne  high  seas  the  crimes  which  this 
band  of  offenders  determined  to  commit  upon  the  land;  but  if. the  term  is  in  this 
case  inappropriate,  it  is  so,  not  on  account  of  the  nature  of  the  aots  whioh  these 
men  were  about  to  perpetrate,  but  on  account  of  the  element  on  which  those  acts 
were  to  be  committed — 

And  then  he  concludes: 

That  there  was  no  fortification  at  Schlosser — 

1087        That  is  the  place  where  the  ship  was  seized. 

Her  Majesty's  Government  are  ready  to  admit;  for  though  the  place  is  oalled 
Fort  SchlosRer,  Her  Majesty's  Government  believe  that  no  fortified  building  at  pres- 
ent exists  there.  It  is  also  perfectly  true  that  no  hostilities  had  been  commenced  on 
the  American  side,  if  by  that  expression  Mr.  Stevenson  means  the  American  side  of 
the  river;  but  that  hostilities  had  been  commenced  by  the  Americans  is  now  an 
historical  fact,  and  those  hostilities  consisted  in  an  invasion  of  British  territory  by 
an  armod  force  from  the  state  of  New- York.  In  fact,  the  people  of  New- York  had 
begun  to  make  war  against  Her  Majesty's  Canadian  Provinces.  They  had  done  so 
apparently  with  the  connivance  of  the  Authorities  of  the  State;  not  only  the  New- 
York  territory  at  Schlosser  hnd  lost  its  neutral  character,  and  had  become  enemies' 
land,  but  other  portions  of  the  territory  of  that  State  had  assumed  the  same  condition. 

One  or  other  of  two  things  must  be.  Either  the  Government  of  New- York  know- 
ingly and  intentionally  permitted  the  band  of  invaders  to  organize  and  equip  them- 
selves within  the  State,  and  to  arm  themselves  for  war  against  British  territory,  out 
of  the  military  stores  of  the  State ;  or  else  the  State  Government  had  lost  its  authority 
over  the  border  districts;  and  those  districts  were  for  the  moment  in  open  defiance 
of  the  power  of  the  State  Government,  as  well  as  at  war  with  the  opposite  British 
province. 
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In  the  first  case  the  British  Authorities  in  Canada  had  a  right  to  retaliate  war  for 
war;  in  the  second  case  they  were  no  longer  bound  to  respect  as  neutral  that  portion 
of  territory  which,  by  shaking  off  its  obedience  to  a  neutral  Government,  had  ceased 
to  be  neutral,  and  could  certainly  not  be  entitled  to  the  privilege  of  protecting  per- 
sons who  were  actively  engaged  in  making  war  upon  Her  Majesty's  territory : 

Whether  that  view  was  right,  or  whether  it  was  wrong,  I  am  only  con- 
cerned in  showing  that  the  justification  of  the  proceedings  was  a  justi- 
fication based  upon  a  belligerent  right,  and  as  Lord  Palmerston 
declared,  it  was  an  act  of  defence  against  an  act  of  war;  and  it  is 
enough  to  conclude  this  story  to  say  that  after  some  correspondence 
the  authorities  of  the  United  States  accepted  that  explanation,  and  did 
not  press  any  claim  for  reparation. 

Mr.  Phelps. — The  correspondence  on  which  this  matter  was  con- 
cluded was  between  Mr.  Webster  and  Lord  Ashburton,  and  was  of  a 
very  different  character  from  that. 

Sir  Charles  Kussell. — I  do  not  think  it  is  of  an  essentially  differ- 
ent character  from  that.  My  learned  friend  is  so  courteous,  that  I  am 
sure  he  would  not  make  that  observation  unless  he  thought  it  was  well 
founded.  We  have  the  correspondence  of  Lord  Ashburton  at  page 
186,  and  1  do  not  admit  that  it  differs  in  any  sense.  I  do  observe  this, 
that  Lord  Ashburton  takes  up  the  language  which  Mr.  Webster  form- 
ulates, and  says  that  you  have  to  show  that  the  necessity  for  what  you 
did  was  instant  and  overwhelming,  leaving  no  choice  of  means,  and  no 
moment  for  deliberation ;  and  Lord  Ashburton  proceeds  to  show  that 
it  came  within  that  principle.  But  I  am  not  aware  that  there  is  any 
other  difference  between  them. 

Mr.  Phelps. — The  difference  was  not  put  upon  the  ground  of  being 
an  act  of  war  or  of  the  United  States  having  lost  its  character  of 
neutral  territory;  but  simply  as  an  act  of  self-defence  against  a  band 

of  robbers, 
1088  Sir  Charles  Russell. — Be  it  so.  I  think  I  have  in  effect 
already  said  so,  because  I  pointed  out  that  in  answer  to  Mr. 
Webster,  who  says  "can  you  in  justification  of  this  show  that  the 
necessity  was  instant,  overwhelming,  leaving  no  choice  of  means,  and 
no  moment  ibr  deliberation  ",  Lord  Ashburton  proceeds  to  accept  that 
and  justify  it. 

Now,  before  the  Tribunal  rises,  as  my  learned  friend  has  been  good 
enough  to  call  attention  to  this  point,  let  me  refer  to  the  bottom  of 
page  186.    Lord  Ashburton  says: 

Give  me  leave,  sir,  to  say,  with  all  possible  admiration  of  your  very  ingenious  dis- 
cussion of  the  general  principles  which  are  supposed  to  govern  the  right  and  practice 
of  interference  by  the  people  of  one  country  in  the  wars  andqunrrels  of  others,  that 
this  part  of  your  argument  is  little  applicable  to  our  immediate  case.  If  Great 
Britain,  America,  or  any  other  country,  suffer  their  people  to  tit  out  expeditions  to 
take  part  in  distant  quarrels,  such  conduct  may,  according  to  the  circumstances  of 
eaeh  case,  he  justly  matter  of  complaint,  and  perhaps  these  transactions  have  gen- 
erally been  in  late  times  too  much  overlooked  or  connived  at. 

That  is  very  much  what  Lord  Palmerston  had  said : 

But  the  case  we  are  considering  is  of  a  wholly  different  description,  and  may  be 
best  determined  by  answering  the  following  question:  Supposing  a  man  standing 
on  ground  where  you  have  no  legal  right  to  follow  him,  has  a  weapon  long  enough 
to  reach  yon,  and  is  striking  yon  down  and  endangering  your  life,  how  long  are  yon 
bound  to  wait  for  the  assistance  of  the  authority  having  the  legal  power  to  relieve 
vout  Or,  to  bring  the  facts  more  immediately  home  to  the  case,  if  cannon  are  mov- 
ing and  setting  up  in  a  battery  which  'can  reaoh  you,  and  are  actually  destroying 
life  and  property  by  their  fire;  if  yon  have  remonstrated  for  some  time  without 
effect  and  see  no  prospect  of  relief,  when  begins  your  right  to  defend  yourself,  should 
you  have  no  other  means  of  doing  so  than  by  seizing  your  assailant  on  the  verge  of 
neutral  territory? 
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The  President. — It  is  not  necessary  for  your  case  to  settle  whether 
that  is  an  act  of  legitimate  self-defence. 

Sir  Charles  Russell. — That  is  what  Lord  Ash  burton  said. 

The  President, — I  think  that  is  perfectly  right.  I  believe  he  is 
more  moderate  and  appropriate  in  his  terms  than  Lord  Palmerston  was. 

Sir  Charles  Russell. — Lord  Palmerston  was  a  man  who  used 
strong  language,  or  at  all  events  had  the  credit  of  doing  so. 

The  President. — Well  I  suppose  if  you  say  so  there  was  no  harm 
in  my  saying  what  I  did. 

Adjourned  till  to  morrow  at  11.30. 


TWENTY-EIGHTH   DAY,  MAY   26th,    1893. 

Sir  Charles  Russell. — Mr.  President,  I  wish  to  recall  to  the  minds 
of  the  members  of  the  Tribunal  the  subject  we  are  discussing,  and  the 
position  that  it  holds  in  the  main  argument  in  the  case.  I  have  dealt, 
as  the  Tribunal  will  remember,  with  the  alleged  claims  of  property  in 
the  seals  and  of  an  alleged  invasion  of  right  as  regards  the  industry; 
and  I  have  endeavoured  to  establish,  and  I  hope  have  established,  that 
there  was  neither  property  in  the  seals,  nor  any  right  to  the  industry 
invaded  by  pelagic  sealing;  and,  therefore,  I  have  stated  that  if  there 
were  no  rights  which  called  for  or  authorized  protection  or  justified 
protection,  it  was  not  necessary  to  discuss,  or  essential  to  discuss,  what 
would  have  been  the  rights  of  protection  had  property  in  fact  existed, 
or  had  the  rights  of  the  industry  in  fact  been  invaded.  But  it  is,  nev- 
ertheless, not  without  importance  to  follow  my  learned  friend's  line  of 
argument  and  illustrations  as  set  out  in  this  Argument,  in  order  to  see 
whether  it  affects  in  any  way  the  truth  of  the  proposition  that  the 
pacific  rights  of  nations,  that  is  to  say  the  rights  of  nations  in  time  of 
peace,  against  ships  of  a  friendly  Power  on  the  high  seas,  are  of  an 
exceedingly  restricted  and  narrow  kind.  We  must  assume  that  the 
industry  exists,  and  that  my  learned  friends  have  produced  in  argu- 
ment the  cases  which  they  believe  are  most  in  point  to  establish  their 
view  of  what  the  rights  of  self-preservation  and  of  defence  will  justify 
nations  in  resorting  to  in  time  of  peace.  Therefore,  it  cannot  be  said, 
I  think,  that  the  time  is  wasted  in  discussing,  as  I  must  do,  these  cases. 

I  had  referred  to  the  case  of  the  "  Caroline n\  I  have  only  further  to 
say,  in  relation  to  it,  that  from  the  standpoint  from  which  I  am  asking 
you  to  consider  the  question,  it  is  entirely  unimportant  whether  you  are 
to  take  the  ground  upon  which  Lord  Palmerston,  in  the  early  part  of 
the  correspondence,  based  the  action  of  the  British  Government, 
namely  that  it  was  an  act  done  to  put  down  a  body  of  marauders  who 
were  contemplating  offensive  operations  on  British  territory,  or  whether 
you  are  to  adopt,  as  Lord  Ashburton  did,  the  formula  put  before  him, 
or  suggested  to  him,  by  Mr.  Webster  when  he  used  that  emphatic  lan- 
guage pointing  out  that  the  strict  emergency  of  the  case  could  alone 
justify  any  exceptional  measures. 

I  conclude  my  reference  to  the  subject  by  citing  the  fact  that  Lord 
Ashburton  finally  made  a  kind  of  apologetic  statement,  and  that  is 
rather  significant  in  regard  to  the  matter,  showing  that  he  regarded  it 
on  the  border  line.  Chancellor  Kent  in  his  "  International  Law" refer- 
ring to  the  matter  (at  page  148  of  the  2nd  edition  by  Mr.  Abdy)  says 
this: 

Her  Majesty's  Government  having  stated  their  regret  at  the  violation  of  territory 
complained  of,  and  at  the  omission,  or  neglect,  to  explain  and  apologize  for  that  vio- 
lation at  the  time  of  its  occurrence. 

1090        And  so  forth. 

The  matter  was  then  allowed  to  drop. 
Mr.  Phelps. — Were  you  reading  the  language  of  Chancellor  Kent  or 
Mr.  Abdy  the  editor  t 
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Sir  Charles  Kussell. — This  is  the  original  text.  It  is  noticeable 
also  that  Lord  Campbell  who  filled  very  high  judicial  offices  in  Eng- 
land— at  one  time  he  was  Lord  Chief  Justice  after  having  been  Attor- 
ney General,  and  he  was  afterwards  Lord  Chancellor — that  he,  in  refer- 
ence to  the  case,  (and  this  is  noted  at  page  187  of  my  learned  friend's 
Argument)  refers  to  the  affair  of  the  "Caroline"  as  being  a  difficult 
matter,  and  he  then  goes  on  to  say: 

Even  Lord  Grey  told  me  be  thonght  we  were  quite  wrong  in  what  we  had  done. 

And  he  goes  on  to  say,  assuming  the  facts  to  be  as  he  states,  that  he, 
Lord  Campbell,  thinks  it  was  justifiable.  I  read  this  for  this  purpose. 
It  makes  very  little  for  my  learned  friend's  contention  to  cite  isolated 
cases  in  which  things  have  been  done  by  particular  Governments  and 
in  particular  circumstances,  and  to  show  that  those  Governments  sought 
to  justify  what  they  had  done  under  international  law:  the  fact  that 
they  sought  to  justify  it  under  international  law  would  not  prove  that 
it  was  international  law. 

A  large  number  of  cases  of  that  kind,  acquiesced  in  by  different  Gov- 
ernments, might  go,  according  to  the  extent  and  the  number  of  instances 
and  the  period  of  time  over  which  they  extended — the  general  acqui- 
escence and  consent  would  go,  according  to  the  volume  and  importance 
of  the  canes,  a  certain  way  to  prove  what  was  international  law:  but 
isolated  instances  would  not. 

The  next  case  my  learned  friend  refers  to  is  at  page  153  of  the  printed 
book.  That  is  the  case  of  the  fort  on  the  Appalachicola  river.  This 
was  a  ease,  shortly  stated,  of  putting  down  a  band  of  marauders.  I 
should  have  said  that  in  every  one  of  these  cases  we  have  tried  to  get 
at  the  original  documents;  if  it  be  a  United  States  case,  at  the  United 
States  documents;  if  it  be  a  British  case,  at  the  British  documents. 
This  was  a  United  States  case,  and  I  will  refer  for  a  moment  to  what  is 
said  in  the  argument  about  it.  I  will  first  read  the  account  in  the 
United  States  Argument. 

In  1815,  under  orders  of  Mr.  Monroe,  measures  were  taken  for  the  destruction  of  a 
fort  held  by  outlaws  of  all  kinds  on  the  Appalachicola  River,  then  within  Spanish 
territory,  from  which  parties  had  goue  forth  to  pillage  within  the  United  States. 
The  governor  of  Pensacola  had  been  called  upon  to  repress  the  evil  and  punish  the 
marauders,  but  he  refused;  and  on  his  refusal  the  Spanish  territory  was  entered  and 
the  fort  attacked  and  destroyed,  on  the  ground  of  necessity. 

Now  I  take  the  original  United  States  documents;  and  I  refer  first 
to  the  communication  from  the  acting  Secretary  of  War,  George  Gra- 
ham, to  General  Gaines.  I  am  reading  from  page  1140  of  the  United 
States  Official  Papers: 

The  papers  have  been  submitted  to  the  President,  and  I  am  instructed  by  him  to 
inform  yon  that  he  approves  of  the  movement  of  the  troops  from  Fort  Montgomery 
to  Fort  Scott.  The  appearand-  of  this  additional  force,  he  flatters  himself,  will  at 
least  have  the  effect  of  restraining  the  Seminoles, 

1091    those  are  the  Seminole  Indians,  with  whom  the  United  States 
was  at  that  time  at  war, 

from  committing  farther  depredations,  and  perhaps  of  inducing  them  to  make  repa- 
ration for  the  murders  which  they  have  committed.  Should  they,  however,  per- 
severe in  their  refusal  to  make  such  reparation,  it  is  the  wish  of  the  President  that 
you  should  not  on  that  account  pass  the  line  and  make  an  attack  upon  them  within 
the  limits  of  Florida  nntil  yon  shall  have  received  further  instructions  from  this 
Department. 

And,  on  page  1141,  there  is  a  further  communication  to  the  same 
gentleman  commanding  the  United  States  forces: 

Should  the  Indians,  however,  assemble  in  force  on  the  Spanish  side  of  the  line 
and  persevere  in  committing  hostilities  within  the  limits  of  the  United  States,  you 
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will  in  that  event  exercise  a  sound  discretion  as  to  the  propriety  of  crossing  the  line 
for  the  purpose  of  attacking  them  and  breaking  up  their  towns. 

The  proclamation  of  General  Jackson  on  the  29th  of  May,  1818, 
completes  all  I  need  trouble  you  with  in  this  connection.  This  is  the 
Proclamation: 

Major-General  Andrew  Jackson  has  found  it  necessary  to  take  possession  of 
Pensacola. 

He  has  not  been  prompted  to  this  measure  from  a  wish  to  extend  the  territorial 
limits  of  the  United  States,  or  from  any  unfriendly  feeling  on  the  part  of  the  Amer- 
ican Republic  to  the  Spanish  Government.  The  Seminole  Indians  inhabiting  the 
territories  of  Spain  have,  for  more  than  two  years  past,  visited  our  frontier  settle- 
ments with  all  the  horrors  of  savage  massacre.  Helpless  women  have  been  butch- 
ered, and  the  cradle  stained  with  the  blood  of  innocents.  These  atrocities,  it  was 
expected,  would  have  early  attracted  the  attention  of  the  Spanish  Government  and, 
faithful  to  existing  Treaties,  speedy  measures  adopted  for  their  suppression.  But 
bo  far  from  being  able  to  control,  the  Spanish  authorities  were  often  compelled, 
from  policy  or  necessity,  to  issue  munitions  of  war  to  these  savages;  thus  enabling, 
if  not  exciting,  them  to  raise  the  tomahawk  against  us. 

That  is  his  justification.  I  need  not  point  out  that  ttiat  is  a  state 
of  war. 

Mr.  Phelps. — You  do  not  mean  that  that  is  the  transaction  that  is 
referred  to  in  my  Argument;  that  is  three  years  later — the  occupation 
of  Pensacola  for  a  different  reason. 

Sir  Charles  Russell. — Yes,  this  is  the  occupation  of  Pensacola 
that  I  have  been  reading. 

Mr.  Phelps. — But  it  is  some  years  after.  I  do  not  object  to  your 
reading  it,  of  course. 

Sir  Charles  Eussell. — I  assure  you  it  is  part  of  the  story  and 
the  same  transaction.  It  begins  on  October  17th,  or  at  least  the  earliest 
communication  I  have  read  is  then,  and  the  proclamation  of  General 
Jackson,  after  the  attack,  is  on  the  29th  May,  1818.  The  mistake  that 
my  learned  friend  has  fallen  into,  with  great  deference  is,  that  it  is  not 
1815  but  1817.    I  think  that  my  learned  friend  will  find  we  are  right 

in  that. 
1092  We  have  had  a  careful  search  made  through  the  whole  of  the 
American  papers  of  the  time,  and  that  is  the  only  one  which  we 
can  identify  as  being  referred  to  in  this  Argument.  But  whatever  the 
time  may  be,  my  learned  friend,  I  think,  will  not  deny  that  the  state- 
ment in  his  Argument  that  it  was  "held  by  outlaws  of  all  kinds  on  the 
Appalachicola  River,  then  within  Spanish  territory,  from  which  parties 
had  gone  forth  to  pillage  within  the  United  States"  relates  to  the 
Seminole  Indians  to  whom  I  have  referred.  About  that  there  can  be 
no  doubt. 

Now  the  next  case  which  my  learned  friend  refers  to  is  at  the  bottom 
of  the  same  page: 

A  similar  case  was  that  of  Grey  town.  It  was  a  port  on  the  Mosquito  coast,  in 
which  some  United  States  citizens  resided.  These  citizens,  and  others  interested 
with  them  in  business,  were  subjected  to  gross  indignities  and  injuries  by  the  local 
authorities,  who  were  British,  but  who  professed  to  act  from  the  authority  of  the 
king  or  chief  of  the  Mosquito  Islands.  The  parties  then  appealed  to  the  commander 
of  tne  United  States  sloop  of  war  Cyane,  then  lying  near  the  port,  for  protection. 
To  punish  the  authorities  for  their  action  he  bombarded  the  town.  For  this  act  he 
was  denounced  by  the  British  residents,  who  claimed  that  the  British  Government 
had  a  protectorate  over  that  region.  His  action  was  sustained  by  the  Government 
of  the  United  States,  the  ground  being  the  necessity  of  punishing  in  this  way  the 
wrong  to  the  citizens  of  the  United  States,  and  preventing  its  continuance. 

Now,  here  again,  we  have  the  Official  Papers.  The  United  States 
President,  at  that  time  Mr.  Franklin  Pierce,  in  his  Message  to  Congress 
explains  this  occurrence.    He  says,  after  referring  to  the  position  of 
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American  interests  in  Central  America,  and  to  tbe  necessity  for  estab- 
lishing inter-oceanic  communication  across  the  Isthmus — 

A  Company  was  organized  under  the  authority  of  the  State  of  Nicaragua,  bat 
composed  for  the  most  part  of  citizens  of  the  United  States,  for  the  purpose  of  open- 
ing such  a  transit  way  by  the  River  San  Juan  and  Lake  Nicaragua,  which  soon 
became  an  eligible  and  much-used  route  in  the  transportation  of  our  citizens  and 
their  property  between  the  Atlantic  and  Pacific. 

Meanwhile,  and  in  anticipation  of  the  completion  and  importance  of  this  transit- 
way,  a  number  of  adventurers  had  taken  possession  of  the  old  6panish  Port  at  the 
mouth  of  the  River  San  Juan  in  open  defiance  of  the  State  or  States  of  Central 
America,  which,  upon  their  becoming  independent,  had  rightfully  succeeded  to  the 
local  sovereignty  and  jurisdiction  of  Spain.  These  adventurers  undertook  to  change 
the  name  of  the*  place  from  San  Juan  del  Norte  to  Grey  town:  and  though  at  first 
pretending  to  act  as  the  subjects  of  the  fictitious  Sovereign  of  toe  Mosquito  Indians, 
they  subsequently  repudiated  the  control  of  any  Power  whatever,  assumed  to  adopt 
a  distinct  political  organization,  and  declared  themselves  an  independent  Sovereign 
State. 

Then  he  goes  on : 

At  a  later  period,  they  organized  a  strong  force  for  the  purpose  of  demolishing  the 
establishment  at  Punta  Arena*;  but  this  mischievous  design  was  defeated  by  the 
interposition  of  one  of  our  Ships  of  War  at  that  time  in  the  Harbour  of  San-Juan. 
Subsequently  to  this,  in  May  last,  a  body  of  men  from  Greytown  crossed  over  to 

ruuta  Arenas,  arrogating  authority  to  arrest  on  the  oharge  of  murder  a 
1098    oaptain  of  one  of  the  steamboats  of  the  Transit  Company.    Being  well  aware 

that  the  claim  to  exercise  jurisdiction  there  would  be  resisted  then,  as  it  had 
been  on  previous  occasions,  they  went  prepared  to  assert  it  by  force  of  arms.  Our 
Minister  to  Central  America  happened  to  be  present  on  that  occasion. 

And  he  proceeds  to  state  how  he  was  threatened  npon  American 
territory;  and  thereupon  they  proceeded  to  bombard  the  town  in  which 
these  people  took  refuge;  and  he  says  finally: 

This  pretended  community,  a  heterogeneous  assemblage,  gathered  from  various 
countries  and  composed  for  the  most  part  of  blacks  and  persons  of  mixed  blood,  had 
previously  given  other  indications  of  mischievous  and  dangerous  propensities. 
Early  in  the  same  month,  property  was  clandestinely  abstracted  from  the  depot  of 
the  Transit  Company  and  taken  to  Greytown.  The  plunderers  obtained  shelter 
there,  aud  their  pursuers  were  driven  back  by  its  people,  who  not  only  protected  the 
wrongdoers  and  shared  the  plunder  but  treated  with  rudeness  and  violence  those 
who  sought  to  recover  their  property.    Such,  in  substance  are  the  facts. 

And  so  on. 

And,  finally,  he  describes  it  as  a  place  which  they  were  justified  in 
bombarding, 

it  was  in  fact  -a  marauding  establishment  too  dangerous  to  be  disregarded,  and  too 
guilty  to  pass  unpunished,  and  yet  incapable  of  being  treated  in  any  other  way  than 
as  a  piratical  resort  of  outlaws,  or  a  camp  of  savages,  depredating  on  emigrant 
trains  or  caravans  and  the  frontier  settlements  of  civilized  States. 

The  bearing  of  their  illustration  upon  the  question  of  seizing  and 
confiscating  a  ship  because  it  caught  or  was  about  to  catch  a  seal,  half 
a  dozen  seals  or  a  dozen  seals, — I  suppose  the  number  makes  no  differ- 
ence— seems  somwhat  remote. 

The  President. — Have  you  official  statements  of  the  view  of  the 
British  Government  on  that  business  T 

Sir  Charles  Eussell.— I  am  not  sure. 

The  President. — It  was  invoked  as  a  protector;  and  it  would  be 
interesting  to  know  what  was  the  view  of  the  British  Government  as 
to  that. 

Sir  Charles  Eussell. — I  will  see.  if  I  have  the  docnment.  We 
have  a  despatch  which  I  have  not  read,  and  I  will  go  through  it. 

The  President. — It  maybe  of  interest  in  their  view  of  the  question. 

Sir  Charles  Eussell. — Yes.    I  should  think  it  exceedingly  likely 
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that  they  thought  that  the  United  States  Government  had  gone  a  great 
deal  too  far;  but  I  will  read  the  despatch  in  a  moment. 

Now  on  page  154  you  will  find  a  reference,  which  will  be  easily 
appreciated,  to  the  Orders  in  Council  of  1809.  This  is  touching  on  a 
very  sore  subject,  though  its  soreness  has  been  somewhat  mitigated  by 
time.  One  great  Power  was  at  war,  practically,  with  a  combination  of 
other  European  Powers,  and  the  Emperor  Napoleon  had  prohibited 
British  commerce  with  certain  neutral  ports;  and,  as  a  retaliatory 
measure  of  war,  British  Orders  in  Oouncil  were  issued  exactly  in  the 
same  way  as  had  been  done  by  Napoleon :  there  was  a  similar  inter- 
diction: it  was  act  against  act:  the  Powers  were  involved  in  a 

1094  struggle  for  mastery,  each  doing  what  it  could  to  minimise  the 
enemy's  powers  of  resistance  and  attack.    What  light  it  throws 

on  this  matter  I  confess  1  do  not  know,  but  I  do  observe  that  when  the 
Orders  in  Council  were  brought  before  prize  courts  for  adjudication, 
the  exceptional  character  of  these  Orders  in  Council  was  recognized: 
for  I  see  at  page  165  of  the  Argument  of  the  United  States  my  friend 
cites,  with  great  fairness,  from  Lord  Stowell,  then  Sir  William  Scott: 

Again,  speaking  of  those  retaliatory  measures  as  necessary  for  the  defense  of 
commerce,  he  says  in  another  case : 

In  that  character  they  have  been  justly,  in  my  apprehension,  deemed  reconcilable 
with  those  rules  of  natural  justice  by  which  the  international  communication  of 
independent  States  is  usually  governed. 

And  immediately  before  that  he  says: 

When  the  State,  in  consequence  of  gross  outrages  upon  the  laws  of  nations  com- 
mitted by  its  adversary,  was  compelled  by  a  necessity  which  it  laments,  to  resort  to 
measures  which  it  otherwise  condemns,  it  pledged  itself  to  the  revocation  of  those 
measures  as  soon  as  the  necessity  ceases. 

And  this  again  was  war.  They  were  engaged  in  what  may  be 
described  as  a  death  struggle. 

Now,  Mr.  President,  1  come  to  a  reference  on  page  155  which  is  of 
quite  a  different  character,  introduced  here  strangely  out  of  its  order 
as  it  seems  to  me.  It  is  a  statement,  and,  as  we  conceive,  an  entirely 
misleading  statement  as  to  the  views  asserted  by  Great  Britain  in 
relation  to  rights  of  fishery  off  the  coast  of  Newfoundland  and  Nova 
Scotia.  At  best  it  would  be  an  argumentum  ad  hominem;  but  it  is  so 
seriously  in  error  in  point  of  fact  that  I  think  it  is  well  that  the  matter 
should  be  fully,  clearly,  and  chronologically  put  before  this  Tribunal. 
I  say  so  all  the  more  because,  in  relation  to  this  matter  of  the  New- 
foundland fishery,  Mr.  Phelps  on  page  157  of  his  argument  says: 

If  the  countries  now  contending  were  right  then, 

that  is  to  say,  in  reference  to  the  fishery  claims  on  the  east  coast  of 
America,  and  on  the  coasts  of  Newfoundland  and  Nova  Scotia. 

in  the  views  entertained  by  both  governments  and  by  all  who  were  concerned  for 
them,  in  cabinets,  diplomacy,  Congress,  and  Parliament,  and  in  the  claims  then 
made,  conceded  and  acted  upon  ever  since,  the  precedent  thns  established  must  be 
decisive  between  tbem  in  the  present  case.  There  cannot  be  one  international  law 
for  the  Atiantio  and  another  for  the  Pacific.  If  the  seals  may  be  treated,  like  the 
fish,  as  only  ferae  nature*,  and  not  property,  if  the  maintenance  of  the  herd  in  the 
Pribilof  Islands  is  only  a  fishery,  how  then  can  the  case  be  distinguished  from  that 
of  the  fisheries  of  Nova  Scotia  and  Newfoundland  f  Why  would  it  not  be,  until 
conceded  away  by  treaty  or  thrown  open  to  the  world  by  consent,  a  proprietary 
right  belonging  to* the  territory  to  which  it  appertains,  and  which  the  Government 
has  a  right  to  defend  f 

I  have  to  say,  in  the  first  instance,  that  I  accept  the  challenge 

1095  which  is  covered  by  that  statement.     We  do  not  insist,  and  I 
shall  prove  we  have  not  insisted,  on  a  different  law,  or  upon 
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different  principles  of  law  in  relation  to  tbe  subject  matter  here 
referred  to,  from  those  that  we  are  insisting  upon  in  this  controversy 
to-day;  and  that  we  should  be  quite  content  to  have  the  law  which 
applies  and  exists,  and  the  rights  that  are  claimed  in  respect  of  the 
fisheries  of  Newfoundland  and  Nova  Scotia,  applied  to  the  controversy 
which  we  are  here  engaged  upon. 

Now,  I  would  like  to  remind  the  Tribunal  shortly  (for  I  must  be  par- 
doned for  dealing  with  this  a  little  exhaustively),  how  this  matter 
arises.  When  America  (that  which  is  now  the  United  States,  or  part 
of  it),  was  a  Colony  of  Great  Britain,  Great  Britain  had  entered  into 
certain  Treaties  with  Spain  and  with  France,  under  which  Treaties 
unquestionably  there  were  conceded  to  Great  Britain  fishing  rights 
over  a  considerable  extent  of  the  sea  beyond  the  3-mile  territorial  limit. 
It  is  not  ad  rem  to  go  into  the  history  of  those  Treaties.  It  is  enough 
to  say  that  those  extended  rights  as  between  those  Powers,  parties  to 
the  Treaties,  were  given  by  the  Treaties,  in  other  words,  by  Conven- 
tion and  Agreement  of  the  parties.  In  1776  the  American  Independ- 
ence was  declared;  and,  following  that  Declaration  of  Independence 
and  after  the  War  of  Independence,  the  Treaty  of  1783  was  entered 
into  between  Great  Britain  and  the  new  independent  Sovereign  Power, 
now  the  United  States.  I  first  call  your  attention  to  what  that  Treaty 
was. 

I  wish  to  remind  you,  before  I  refer  to  it,  that  my  friend  Mr.  Carter, 
no  doubt  with  Mr.  Phelps'  Argument  before  him,  asserted  a  contention 
based  upon  the  statements  contained  in  the  Argument.  On  the  21st 
of  April,  on  pages  492  and  493  of  the  printed  report  will  be  found  my 
friend  Mr.  Carter's  argument. 

Now  I  have  instanced  the  Pribilof  Islands.  Take  the  fisheries  on  the  banks  of 
Newfoundland,  which  are  also  another  illustration  of  that.  I  will  not  say  that  they 
are  a  full  and  perfeot  illustration,  but  they  will  answer  for  the  purpose  of  my  argu- 
ment. Great  Britain  asserted,  at  an  early  period,  an  exclusive  right  to  the  fisheries 
on  the  Newfoundland  banks  because  she  had  created  a  national  industry  which  was 
engaged  in,  and  sustained,  by  her  subjects  resorting  to  those  banks  for  the  purpose 
of  gathering  fish.  And  she  claimed  that  the  carrying  on  of  that  industry  was  a 
property  of  hers.  Upon  the  United  States  gaining  its  independence,  the  United 
States  asserted  a  right  to  participate  in  those  industries.  They  said,  "We  were  a 
part  of  Great  Britain  originally,  and,  indeed,  were  the  people  who  went  there  and 
created  this  industry  |  but,  having  gained  our  independence,  we  have  not  lost  our 
right  to  carry  on  this  fishery".  That  right  was  denied,  and  an  attempt  to  exclude 
them  was  still  maintained,  it  being  admitted  on  both  sides  that  it  was  an  industry 
to  which  each  nation  had  a  peculiar  claim,  Groat  Britain  insisting  it  was  her  own 
and  that  the  United  States  nad  no  right  to  it,  and  the  United  States  $oing  on  the 
ground  that  it  was  a  national  industry,  and  that  they  had  a  right  to  participate  in  it, 
because  they  were  one  of  the  original  creators  of  it.  There  are  numerous  other  oases 
of  laws  passed  by  Great  Britain  for  the  purpose  of  protecting  the  Herring  Fisheries, 
and  so  on. 

The  President. — Are  those  fisheries  exolusive  of  other  nations  than  American  and 
English? 

Mr.  Carter. — I  do  not  think  they  are  practically  asserted  now  as  being  exclusive 

of  other  nations;  but  they  were  originally,  and  there  were  contests  with  other 

1096    nations  for  the  possession.    They  tend  to  illustrate  my  argument  only;  in  the 

particular  case  they  were  not  defensible,  but  they  illustrate  the  view.     The 

correspondence  is  printed  in  our  Argument  which  fully  supports  it. 

The  President. — But  if  the  exclusive  right  was  not  maintained  f 

Mr.  Carter. — It  was  maintained  for  a  while;  but  I  do  not  think  it  has  been  main- 
tained down  to  now. 

Thereupon,  my  learned  friend,  Mr.  Phelps,  interposes  and  expresses 
his  dissent  from  that,  and  intimated,  as  I  gathered  from  him  (he  will 
correct  me  if  I  am  wrong)  that  he  meant  to  say  in  some  sense  or  other 
that  assertion  was  doubted. 

Mr.  Phelps. — What  I  said  was,  our  fishery  rights  now  are  derived 
under  the  Treaty  of  1779. 
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Sir  Charles  Eussell. — That  goes  without  saying;  that  ia  not  the 
point. 

Mr.  Phelps. — Not  as  a  right;  but  as  under  the  Treaty  with  Great 
Britain. 

Sir  Charles  Eussell. — There  are  certain  fishing  rights,  undoubt- 
edly, that  the  United  States  have  under  the  Treaty  with  Great  Britain, 
That  is  true;  I  am  going  to  show  what  they  are,  and  that  they  are  in 
territorial  waters;  and  also  that  outside  territorial  waters  the  United 
States  has  those  rights  not  under  Treaty  at  all,  but  as  a  recognized 
part  of  the  general  right  of  mankind,  and  I  will  justify  this  by  refer- 
ence to  the  Treaty  which  is  before  me.  I  understand  my  friend  Mr. 
Phelps  did  not  mean  to  intimate  that  he  was  differing  from  Mr.  Carter 
and  that  there  was,  now,  asserted  any  right  inconsistent  with  the  gen- 
eral right  of  all  mankind  to  fish  in  extra-territorial  waters. 

Mr.  Phelps. — What  I  meant  to  say  was  that  the  question  having 
been  decided  by  Treaty  between  Great  Britain  and  the  United  States, 
this  right  of  fishing  in  the  open  sea  had  never  come  up  as  an  actual 
question  since,  that  I  know  of. 

There  has  been  great  discussion  about  territorial  rights.  The  case  is 
cited  for  the  purpose  of  showing  that  it  was  claimed  and  conceded  on 
both  sides  that  the  fishery  to  a  great  distance  out  into  the  sea  belonged 
to  Great  Britain  as  an  appurtenance  to  its  territory. 

Sir  Charles  Eussell. — That  is  a  little  different  from  the  way  in 
which  it  is  put  in  the  case;  nor  is  it  the  historical  fact.  I  will  show 
what  the  exact  case  is  in  a  moment,  but  my  friend  will  see  that  in  page 
156  of  his  Argument  he  puts  it  differently. 

He  says  at  the  bottom  of  page  156 : 

Upon  this  view  entertained  by  both  nations  and  by  all  the  eminent  diplomatists 
and  statesmen  who  participated  in  making  or  discussing  these  treaties,  the  conten- 
tion turned  upon  the  true  construction  of  the  grant  of  fishing  rights  contained  in 
the  treaty  of  1783.  It  was  claimed  by  the  British  Government  that  this  was  a  pare 
grant  of  rights  belonging  exclusively  to  Great  Britain,  and  to  which  the  Americans 
could  have  no  claim,  except  so  far  as  they  were  conferred  by  treaty. 

I  shall  show  that  that  is  not  so.    Then  my  learned  friend  goes  on : 

It  was  contended  on  the  other  side,  that  the  Amerioans,  being  British  subjects 
1097  up  to  the  time  of  the  Revolutionary  War,  entitled  and  accustomed  as  such  to 
share  in  these  fisheries,  the  acquisition  of  which  from  France  had  been  largely 
dne  to  their  valour  and  exertions,  their  right  to  participate  in  them  was  not  lost  by 
the  Revolution,  nor  by  the  change  of  government  which  it  brought  about,  when  con- 
summated by  the  treaty  of  1783.  And  that  the  provisions  of  that  treaty  on  the  sub- 
ject were  to  be  construed,  not  as  a  grant  of  a  new  right,  but  as  a  recognition  of  the 
American  title  still  to  participate  in  a  property  that  before  the  war  was  common  to 
both  countries.  Which  side  of  this  contention  was  right  it  is  quite  foreign  to  the 
present  purpose  to  consider.  It  is  enough  to  perceive  that  it  never  occurred  to  the 
United  States  Government  or  its  eminent  representatives  to  claim,  far  less  to  the 
British  Government  to  concede,  nor  to  any  diplomatist  or  writer,  either  in  1783  or 
1815,  to  oonceive,  that  these  fisheries,  extending  far  beyond  and  outside  of  any  limit 
of  territorial  jurisdiction  over  the  sea  that  ever  was  asserted  there  or  elsewhere, 
were  the  general  property  of  mankind,  or  that  a  participation  in  them  was  a  part 
of  the  liberty  of  the  open  sea.  If  that  proposition  could  have  been  maintained,  the 
right  of  the  Americans  would  have  been  piain  and  clear. 

Now  that  is  an  entire  misconception,  as  I  conceive.  In  the  first 
instance,  let  me  point  out  that  so  far  as  any  special  rights  were  con- 
ceded by  Prance — I  have  told  the  Tribunal  there  were  such — they  were 
conceded  by  Treaty.  So  as  regards  Spain;  but  those  Treaties  only 
bound  Spain  and  only  bound  France,  and  would  not  have  interfered 
one  iota  with  the  right  of  any  other  nation  over  the  area  affected  by 
them.  It  bound  them  and  bound  them  only.  But  here  is  the  Treaty 
of  1783  to  speak  for  itself,  and  you  will  see  that  it  recognizes  the  right 
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to  fifth  in  the  non-territorial  waters;  but  that  it  concedes  to  the  United 
States  certain  rights  in  the  territorial  waters,  and  that  the  only  dispute 
that  has  existed  between  the  United  States  and  the  Government  of  the 
Qneen  has  been,  since  those  Treaties,  as  to  the  interpretation  of  por- 
tions of  it  which  relate  to  bays  and  so  forth — how  they  were  to  be  con- 
strued and  how  their  limits  were  to  be  defined.  That  arises  under  a 
Treaty  of  1818,  to  which  I  shall  come  presently. 

Mr.  Phelps. — I  qoite  agree  Sir  Charles  with  your  construction  of 
the  Treaty  of  1783.  What  I  cite  is  the  opinions  given  on  both  sides  at 
the  time  they  were  negotiating. 

Sir  Charles  Russell. — I  do  not  understand  really  how  my  friend, 
consistently  with  what  I  have  jnst  read,  can  say  that  he  agrees  with  it, 
unless  he  means  to  retract  that  argument  as  it  appears  in  the  printed 
Argument. 

In  order  that  what  I  am  now  about  to  read  may  be  intelligible  to  the 
Tribunal — I  am  sorry  to  have  to  go  into  it  in  detail,  but  I  wish  to  clear 
it  up  and  make  it  quite  apparent  what  the  true  position  of  things  is, — 
I  may  say  that  after  that  Treaty  of  1783,  there  was,  as  the  Tribu- 
nal will  recollect,  at  a  later  period,  in  1812,  a  war  with  the  United 
States,  that  war  arising  out  of  an  attempt  to  take  British  sailors  from 
American  ships,  which  was  resisted  by  the  United  States;  the  war 
ended  by  the  Treaty  of  1818,  known  as  the  Treaty  of  Ghent.  I  am 
going  to  refer  now  to  the  Treaty  of  1783,  after  the  Declaration  of 
American  Independence;  article 3  is  as  follows: 

1098  Article  III. 

It  is  agreed  that  the  people  of  the  United  States  shall  continue  to  enjoy  unmo- 
lested the  right: 

1.  To  take  fish  of  every  kind  on  the  Grand  Bank  and  all  the  other  hanks  of 
Newfoundland. 

2.  Also  in  the  Gulf  of  St.  Lawrence. 

3.  And  at  all  other  places,  in  the  sea,  where  the  inhabitants  of  both  oonntries  need 
at  any  time  heretofore  to  fish.  And  also,  that  the  inhabitants  of  the  United  States 
shall  have  liberty : 

You  note  the  difference  between  the  two. 

1.  To  take  fish  of  every  kind  on  snoh  part  of  the  coast  of  Newfoundland  as  British 
fishermen  shall  use  (but  not  to  dry  or  cure  the  same  on  that  island). 

In  other  words,  the  right  is  acknowledged  to  take  the  fish  outside, 
non-territorial  waters.  Inside  the  territorial  waters  the  liberty  is  given, 
under  this  Treaty,  to  take  fish  of  every  kind  and  to  use  them  as  British 
fishermen  may  nse  them,  except  that  they  are  not  to  have  the  right  of 
landing  on  the  island  for  the  purpose  of  curing. 

Then  it  says : 

2.  And  also  on  the  coasts,  bays  and  creeks  of  all  other  of  His  Britannic  Majesty's 
dominions  in  America. 

3.  And  that  the  American  fishermen  shall  have  liberty  to  dry  and  cure  fish  in  any 
of  the  unsettled  bays,  harbours,  and  creeks  of  Nova  Scotia,  Magdalen  Islands,  and 
Labrador,  so  lone  as  the  same  shall  remain  unsettled ;  but  so  soon  as  the  same,  or 
either  of  them,  snail  be  settled,  it  shall  not  be  lawful  for  the  said  fishermen  to  dry 
and  cure  fish  at  such  settlement  without  a  previous  agreement  for  that  purpose  witn 
the  inhabitants,  proprietors,  or  possessors  of  the  ground. 

Now  how  was  this  Treaty  regarded  by  the  United  States  people  them- 
selves f  I  refer  here  again,  as  1  have  always  tried  to  do  all  through,  to 
official  documents  as  to  which  there  can  be  no  doubt,  and  for  this  pur- 
pose I  refer  to  the  Report  of  the  Committee  of  Foreign  Affairs  of  the 
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Hon se  of  Representatives,  of  January  18th  1887;  and  referring  to  this 
Treaty,  they  say : 

It  will  be  observed  that  this  Article,  in  continuing,  eon  Arming,  and  establishing 
the  thirteen  States  and  their  inhabitants  in  the  taking  of  fish  on  the  banks,  in  the 

fulf.  and  in  the  sea,  uses  the  word  "  rights  " :  but  uses  the  word  "  liberty  "  in  con- 
rming  to  American  fishermen  the  taking  of  fish  on  the  coasts,  bays,  and  creeks  of 
every  part  of  the  British  dominions  in  America.  The  word  "  rights  "  is  thus  applied 
to  fishing  in  the  open  sea,  which  by  public  law  is  common  to  all  nations,  and  was 
intended  to  affirm  that  Great  Britain  did  not  claim  to  hold  by  Treaty  engagements, 
or  in  any  other  manner,  any  exclusive  right  of  fishing  therein.  The  word  "  lib- 
erty"  is  thus  applied  to  taking  fish,  to  drying  and  curing  fish,  on  what  was,  anterior 
to  the  Treaty,  within  the  jurisdiction,  or  territorial  waters,  of  Great  Britain,  but  an 
exclusive  right  of  taking  fish  therein  was  not  hers.  "  Liberty  ",  as  thns  used,  implies 
a  freedom  from  restraint  or  interference  in  fishing  along  the  British  coasts. 

The  distinction  yon  see,  therefore,  is  plainly  and  clearly  drawn 
1099    by  the  American  representatives  themselves.    Again,  at  a  later 
page,  page  38  of  the  same  Beport  they  say: 

England  contended  that  the  word  "right"  in  the  Treaty  of  1783  was  used  as  appli- 
cable to  what  the  United  States  were  to  enjoy  in  virtue  of  a  recognized  independ- 
ence, and  the  word  "liberty"  to  what  they  were  to  enjoy  as  concessions  strictly 
dependent  on  the  existenoe  of  the  Treaty  in  full  force,  which  concessions  fell,  as 
England  asserted,  on  the  declaration  of  war  by  the  United  States,  and  would  not  be 
revived  excepting  for  an  equivalent. 

Therefore,  so  far  away  as  1812  the  contest  between  the  United  States 
and  Great  Britain  took  this  form.  Great  Britain  said :  so  far  as  the  fishing 
in  non-territorial  waters  is  concerned,  yon  have  the  same  rights  at  Brit- 
ish subjects  have,  and  as  all  the  world  has;  but  as  regards  these  special 
liberties  which  were  given  to  you  under  the  Treaty  of  1783,  which 
enabled  you  to  come  into  territorial  waters,  and  into  the  creeks  and 
places  where  you  would  not  otherwise  have  a  right— as  regards  those 
which  are  given  to  you  by  the  Treaty,  your  title  to  which  is  by  the 
Treaty;  those  rights  are  annulled  by  the  fact  of  war,  which  has,  by 
international  law,  put  an  end  to  the  Treaty. 

I  might  almost  leave  the  matter  there,  but  it  is  perhaps  better  that  I 
should  go  through  it.  I  have  read  what  the  Kepresentative  Committee 
of  the  United  States  said  in  1787.  In  1788  the  Senate  Committee  on 
Foreign  Relations,  referring  to  the  Treaty  of  1783,  reported  in  these 
words.  My  learned  friends  probably  have  the  reference  to  the  docu- 
ment. It  is  N°  109  of  the  fifth  Congress,  first  session,  page  2,  Miscel- 
laneous Documents.  They  there  report  as  to  the  open  sea  fishing.  It 
was  merely  a  recognition  of  a  right  common  to  all  nations,  and  as  to 
the  fishing  on  the  coasts,  bays  and  creeks  within  the  municipal  dominion 
of  His  Majesty.  It  was  an  averment  that  these  rights,  theretofore  exist- 
ing in  all  British  subjects,  should  have  belonged  as  of  right  to  those 
British  subjects  who  by  the  rebellion  had  become  the  citizens  of  an  inde- 
pendent nation.  You  observe  therefore  the  recognition  of  the  view 
which  I  am  now  putting  before  you.  I  am  reading  these  out  of  order 
of  date,  because  they  refer  back  to  the  Treaty  of  1783.  There  was  the 
war  of  1812,  the  Treaty  of  Peace  of  1815,  and  the  Fishery  Treaty  of 
1818.  The  document  is  to  be  found  in  the  3rd  volume  of  Wharton's 
Digest  of  International  Law,  at  page  304.  In  1814  Commissioners  from 
Great  Britain  and  the  United  States  met  at  Ghent  for  the  purpose  of 
opening  negotiations  for  peace.  What  I  am  about  to  read  is  an  extract 
from  the  instructions  given  to  the  British  Commissioners  on  the  subject 
of  the  fisheries  that  will  present  the  view  on  both  sides  of  the  question. 
These  are  of  the  28th  July,  1814,  State  Papers,  volume  1,  page  1543 : 

But  tbe  point  upon  which  you  must  be  quite  explicit  from  the  outset  of  the  nego- 
tiations is  the  construction  of  the  Treaty  of  1783  with  relation  to  the  Fisheries,    x  on 
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will  observe  that  the  3rd  Article  of  that  Treaty  consists  of  two  distinot  branohes. 

The  first  which  relates  to  the  open  sea  fisheries  we  consider  of  permanent  obll- 
1100    cation,  being  a  recognition  of  the  general  right  which  all  nations  have  to 

frequent  and  take  fish  on  the  high  seas.  The  latter  branch  is,  on  the  contrary, 
considered  as  a  mere  conventional  arrangement  between  the  two  States,  and  as  such 
to  have  been  annulled  by  the  war.  You  will  see  it  is  an  entirely  erroneous  view  to 
suggest  that  at  any  time  and  in  any  part  of  this  discussion,  Great  Britain  was  assert- 
ing that  the  open  sea  was  not  open  to  all  mankind  as  between  the  United  States  and 
herself,  or  that  she  was  conferring  upon  the  United  States  a  privilege  which  she  did 
not  have  as  a  general  right. 

The  matter  is  important,  but  I  am  afraid  I  am  wearying  the  Tribunal 
by  reading  too  much. 

The  President. — Well,  it  is  a  weighty  comparison  and  of  great 
interest. 

Sir  Charles  Eussell. — I  read  now  from  the  communication  from 
Lord  Bathurst,  the  then  Foreign  Secretary  of  Great  Britain,  30th  Octo- 
ber, 1815.  I  am  reading  from  the  volume  of  the  American  State  Papers, 
Class  1,  Foreign  Relations,  vol.  4,  page  355.  Mr.  John  Quincy  Adams 
was  then  Secretary  of  State  for  the  United  States,  and  Lord  Bathurst 
is  addressing  him  on  the  position  of  affairs.  The  date  of  the  title  page 
is  1834. 

Mr.  Phelps. — We  have  the  book,  I  understand. 

Sir  Charles  Russell. — No  doubt. 

But  the  rights  acknowledged  by  the  Treaty  of  1783  are  not  only  distinguishable 
from  the  liberties  conceded  by  the  same  Treaty,  in  tho  foundation  upon  whioh  they 
stand,  but  they  are  carefully  distinguished  in  tne  Treaty  of  1783  itself.  The  under- 
signed begs  to  call  the  attention  of  the  American  Minister  to  the  wording  of  the  fin»t 
and  third  Articles,  to  which  he  h»s  often  referred  for  the  foundation  of  his  argu- 
ments. In  the  first  Article  Great  Britain  acknowledges  an  independence  already 
expressly  reoognized  by  the  Powers  of  Europe  and  by  herself  in  her  consent  to  enter 
nto  provisional  Articles  of  November  1782.    In  the  third  Artiole — 

the  one  I  read — 

Great  Britain  acknowledges  the  rty**— 

it  is  printed  in  italics — 

of  the  United  States  to  take  fish  on  the  banks  of  Newfoundland  and  other  places 
from  which  Great  Britain  has  no  right  to  ezolude  an  independent  nation. 

These  banks  are  I  think  something  like  100  miles  from  the  coast  of 
Newfoundland,  but  they  were  to  have  liberty  to  cure  and  dry  fish  in 
certain  unsettled  places;  and  he  then  goes  on  to  another  branch  of  the 
subject. 

I  find  also  that  the  Counsel  for  the  United  States  in  the  case  of  the 
Halifax  Commission  1877  refers  to  these  Treaties,  and  says: 

The  Treaties  of  1818,  1854  and  1871  related  solely  to  fishing  within  the  three 
miles.  The  Treaty  of  1783  recognizes  the  right  of  American  fishermen  to  take  on  the 
banks  on  the  high  seas,  a  right  which  had  always  belonged  to  American  fishermen, 
never  ceded  to  them  by  any  Treaty,  bat  which  they  held  by  the  right  of  common 
humanity. 

1101        Now,  on  the  same  occasion,  Mr.  Dwight  Foster,  who  was  then 
the  Agent  of  the  United  States,  treats  the  matter  thus.    I  am 
reading  here  from  volume  II,  page  591,  of  the  report  of  that  Fishery 
Commission. 
He  says : 

Early  in  the  diplomatic  history  of  this  case,  we  find  that  the  Treaty  of  Paris  iu 
1763  excluded  French  fishermen  three  leagues  from  the  coast  belonging  to  Qreat 
Britain  in  the  Gulf  of  St.  Lawrence,  and  fifteen  leagues  from  the  island  of  Cape 
Breton.  We  find  that  the  treaty  with  Spain  in  the  same  year  contained  a  relinquish- 
ment of  all  Spanish  fishing  rights  in  the  neighbourhood  of  Newfoundland.  The 
Crown  of  Spain  expressly  desisted  from  all  pretensions  to  the  right  of  fishing  in  the 
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neighbourhood  of  Newfoundland.  Those  are  the  two  treaties  of  1763,  the  Treaty  of 
Paris  with  France  and  the  Treaty  with  Spain.  Obviously,  at  that  time,  Great  Britain 
claimed  for  herself  exclusive  sovereignty  over  the  whole  Gulf  of  St.  Lawrence  and 
over  a  large  part  of  the- adjacent  seas. 

I  have  already  pointed  out  that  she  claimed  that  under  a  Treaty, 
whether  rightly  or  wrongly: 

By  the  Treaty  of  Versailles  in  1783,  substantially  the  same  provisions  of  exclusion 
were  made  with  reference  to  the  French  fishermen  Now,  in  that  broad  claim  of 
jurisdiction  over  the  adjacent  seas,  in  the  right  asserted  and  maintained  to  have 
British  subjects  fish  there  exclusively,  the  fishermen  of  New  England,  as  British 
subjects,  shared.  Undoubtedly  the  pretensions  that  were  yielded -to  by  those  Treaties 
have  long  since  disappeared.  Nobody  believes  now  that  Great  Britain  has  any  exclu- 
sive jurisdiction  over  the  Gulf  of  St.  Lawrence  or  the  Banks  of  Newfoundland,  but 
at  the  time  when  the  United  States  asserted  their  independence  and  when  the  Treaty 
was  formed  between  the  United  States  and  Great  Britain,  such  were  the  claims  of  Eng- 
land, and  those  claims  had  been  acquiesced  in  by  France  and  by  Spain.  That  explains 
the  reason  why  it  was  that  the  elder  Adams  said  he  would  rather  cut  off  his  right  hand 
than  give  up  the  fisheries  at  the  time  the  Treaty  was  formed,  in  1783,  and  that 
explains  the  reason  why  when  his  son  John  Quincy  Adams  was  one  of  the  Commis- 
sioners who  negotiated  the  Treaty  of  Ghent,  at  the  end  of  the  war  of  1812,  he  insisted 
so  strenuously  that  nothing  should  be  done  to  give  away  the  rights  of  the  citizens 
of  the  United  States  in  these  ocean  fisheries. 

Now  I  have  a  further  reference  to  make  to  the  Committee  of  Foreign 
Relations  of  the  United  States  Senate,  coming  down  a  little  later.  This 
refers  to  the  Treaty  of  1818,  and  I  have  already  given  the  reference  where 
that  Treaty  is  to  be  found.  This  is  the  third  volume  of  Wharton's 
International  Law,  Section  304.    It  recites  that, 

Whereas  differences  have  arisen  respecting  the  liberty  claimed  by  the  United 
States,  for  the  inhabitants  thereof,  to  take,  dry.  and  cure  fish  on  certain  coasts,  bays, 
harbors,  and  creeks  of  His  Britannic  Majesty's  dominions  in  America,  it  is  agreed 
between  the  High  Contracting  Parties  that  the  inhabitants  of  the  said  United  States 
shall  have  forever,  in  common  with  the  eubjeete  of  Hie  Britannic  Majesty,  the  liberty  to 
take  fish  of  every  kind  on  that  part  of  the  southern  coast  of  Newfoundland  which 
extends  from  Cape  Ray  to  the  Rameau  Islands,  on  the  western  and  northern  coast  of 
Newfoundland,  from  the  said  Cape  Ray  to  the  Quirpon  Islands,  on  the  shores  of  the 
Magdalen  Islands,  and  also  on  the  coasts,  bays,  harbors,  and  creeks,  from  Mount 
Joly  on  the  southern  coast  of  Labrador,  to  and  through  the  straits  of  Belleisle, 
and  thence  northwardly  indefinitely  along  the  ooast,  without  prejudice,  however, 

to  anv  of  the  exclusive  rights  of  the  Hudson  Bay  Company :  and  that  the 
1102    American  fishermen  shall  also  have  liberty  for  ever  to  dry  and  cure  fish  in  any 

of  the  unsettled  bays,  harbors,  and  oreeks  of  the  southern  part  of  the  ooast 
of  Newfoundland,  above  described,  and  of  the  coast  of  Labrador;  but  so  soon  as  the 
same,  or  any  portion  thereof,  shall  be  settled,  it  shall  not  be  lawful  for  the  said 
fishermen  to  dry  or  cure  fish  at  such  portion  so  settled  without  previous  agreement 
for  such  purpose  with  the  inhabitants,  proprietors,  or  possessors  of  the  ground.  And 
the  United  States  hereby  renounce  forever  any  liberty  heretofore  enjoyed  or  claimed 
by  the  inhabitants  thereof  to  take,  dry,  or  cure  fish  on  or  within  three  marine  miles 
of  any  of  the  coasts,  bays,  creeks,  or  harbors  of  His  Britannic  Majesty's  dominions  in 
America  not  included  within  the  above  mentioned  limits :  provided,  however,  that  the 
American  fishermen  shall  be  admitted  to  enter  such  bays  or  harbours  for  the  purpose 
of  shelter  and  of  repairing  damages  therein,  of  purchasing  wood,  and  of  obtaining 
water,  and  for  no  other  purpose  whatever.  But  tney  shall  be  under  snch  restrictions 
as  may  be  necessary  to  prevent  their  taking,  drying,  or  curing  fish  therein,  or  in  any 
other  manner  whatever  abusing  the  privileges  hereby  reserved  to  them. 

This  is  solely  conversant  with  the  question  of  facilities  and  advan- 
tages in  territorial  waters,  and  has  no  reference  to  the  question  of  open 
sea  fishing. 

Now  in  reference  to  that  Treaty  of  1818,  the  Committee  of  Foreign 
Relations  of  the  United  States  Senate  (a  reference  which  is  to  be  found 
in  the  United  States  Papers,  No.  109),  says: 

Thus  it  will  be  seen  that  the  matter  to  be  dealt  with  was  a  claim  in  favour  of  the 
inhabitants  of  the  United  States  to  do  certain  things  within  the  territorial  dominion 
of  His  Majesty,  and  not  a  matter  touching  the  right  of  the  inhabitants  of  the  United 
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Stated  to  cruize,  fish,  or  do  any  other  thing  in  waters  that  by  the  public  law  of 
nations  did  not  belong  to  the  territorial  jurisdiction  of  His  Majesty. 

Then  follows  a  discussion  as  to  the  meaning  of  the  word  "bays".  1 
do  not  think  I  need  read  that.  As  a  matter  of  fact,  for  years  upon  the 
banks  of  Newfoundland,  and  without  any  question,  outside  the  terri- 
torial limit,  the  fishermen  of  France,  of  the  United  States,  of  Canada, 
and  of  Great  Britain  are  to  be  found  pursuing  their  calling. 

Now  I  really  must  ask  the  Tribunal  to  allow  me  to  read  again  this 
extraordinary  statement  beginning  at  page  156  of  the  United  States 
Argument,  in  view  of  what  I  have  now  read  to  you. 

It  is  enough  to  perceive  that  it  never  occurred  to  the  United  States  Government 
or  its  eminent  representatives  to  claim,  far  less  to  the  British  Government  to  concede, 
nor  to  any  diplomatist  or  writer,  either  in  1783  or  1815,  to  conceive  that  these  fish- 
eries, extending  far  beyond  and  outside  of  any  limit  of  territorial  jurisdiction  over 
the  sea  that  ever  was  asserted  there  or  elsewhere,  were  the  general  property  of 
mankind,  or  that  a  participation  in  them  was  a  part  of  the  liberty  of  the  open  sea. 
If  that  proposition  could  have  been  maintained,  the  right  of  the  Americans  would 
have  been  plain  and  clear. 

Now,  I  have  demonstrated,  I  submit,  that  the  Treaty  of  1783  recog- 
nized the  right  in  the  open  sea,  and  that  it  granted  concurrently  with 
the  recognition  of  that  right  in  the  open  sea  certain  rights  within  terri- 
torial waters  in  British  territory.  It  never  was  suggested  that  the 
former  right  was  affected  or  touched  by  the  question  of  the  war. 
1103  It  was  not  a  Treaty  right;  it  was  a  natural  right.  It  was  sug- 
gested that  the  war  did  put  an  end  to  the  special  privileges  that 
were  granted  by  virtue  of  the  Treaty;  but  the  special  privileges  in  non- 
territorial  waters  alone  were  put  an  eud  to  by  the  war. 

The  President. — Might  not  there  be  a  difference  in  respect  of  timet 
The  historical  exposS  of  Mr.  Dwight  Foster  which  you  have  just  read 
seems  to  me  to  be  practically  correct;  that  Great  Britain  may  have 
asserted  in  previous  times  the  doctrine  of  mare  apertum  in  opposition  to 
matre  clausnm  which  was  not  quite  acknowledged, — they  asserted  an 
exclusive  right  over  part  of  those  seas  and  fisheries  which  by  progress 
of  time  and  progress  of  ideas  were  considered  abandoned,  though  they 
did  not  want  to  abandon  it  in  fact.  Towards  the  end  of  the  eighteenth 
century  it  was  not  abandoned;  but,  perhaps,  at  the  time  of  the  Treaty 
of  Utrecht  it  was  not  quite  clear. 

Sir  Charles  Russell. — I  began  by  telling  you,  Sir,  there  were  such 
claims  made  by  Great  Britain,  and  she  professed  to  base  those  claims 
on  Treaty  rights  conceded  by  France  and  by  Spain.  That  is  so.  I  did 
not  stop  to  consider  whether  she  would  be  justified  under  those  Treaties 
in  making  that  pretension  at  all.  I  have  stated  what  was  asserted, 
what  was  put  forward.  There  were  certain  Treaty  rights,  but  that  is 
ancient  history. 

The  President. — The  Treaty  rights  were  limited  to  about  100 
miles. 

Sir  Charles  Russell. — As  I  have  already  pointed  out,  and  you 
were  good  enough  to  assent  to  my  statement  I  think,  even  if  such  pow- 
erful nations  as  France  and  Spain  had  conceded  to  Great  Britain  rights 
over  an  area  of  the  sea,  they  would  not  have  the  power  of  giving  to 
Great  Britain  that  right  as  against  the  people  of  any  other  nation  in 
the  world  on  the  high  seas.  Of  course,  when  the  United  States  became 
an  independent  Power,  one  of  the  family  of  nations,  it  would  have,  in 
virtue  of  its  sovereignty,  the  right  to  claim  the  free  use  of  the  high 
seas;  but  the  point  is  this:  that,  from  1783  down  through  the  whole  of 
this  negotiation,  Great  Britain  has  never  asserted,  and  the  United 
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States  has  never  alleged  that  she  was  asserting,  that  the  right  of  fishery 
in  the  non-territorial  waters  was  not  a  right  that  belonged  to  every 
independent  nation.    That  is  the  point. 

Senator  Morgan. — Do  you  mean  she  has  abandoned  it  since  1783  Y 

Sir  Charles  Eussell. — I  do  not  know  that  that  would  be  appro- 
priate language.  So  far  as  I  have  read  the  history  of  it,  there  was  no 
assertion  of  it:  certainly  not  since  1783. 

Senator  Morgan. — There  was  some  mention  of  it. 

Sir  Charles  Russell. — I  have  read  all  the  documents,  and  you 
have  seen  what  mention  there  is  of  it.  I  have  read  that  letter  of  Lord 
Bathurst,  and  I  suppose  I  must  read  it  again.  That  is  going  far  enough 
back.    Did  you  mean  the  United  States  abandoned  itf 

Senator  Morgan. — No;  Great  Britain. 

Sir  Charles  Eussell.— Then  I  must  read  this  letter  of  1815. 
1104    First  of  all,  the  Treaty  of  1783  shows  it,  as  it  seems  to  me;  but 
here  is  the  official  statement. 

The  President. — I  think  there  is  no  doubt  as  to  that  time.  What 
I  hint  at  is  that  perhaps  in  former  times,  say  in  the  seventeenth  century 
towards  the  middle  or  end,  —  perhaps  at  that  time  England  may  have 
asserted  rights  over  the  sea  which  it  did  not  maintain  in  the  course  of 
the  eighteenth  century,  and  certainly  not  in  the  course  of  the  nine- 
teenth.    It  is  rather  perhaps  a  progress  of  theory  than  of  right. 

Sir  Charles  Eussell. — I  recognize  an  amiable  effort  to  give  an 
explanation  of  this  paragraph,  but  I  beg  respectfully  to  say  that  this 
paragraph,  is  not  capable  of  it,  because  the  paragraph  begins  with  1783. 
It  is  not  referring  to  anything  antecedent  to  1783.  If  it  had,  I  shoi^d 
have  begun  earlier  and  examined  it  earlier,  but  it  begins  with  1783  Kid 
it  begins  with  the  erroneous  statement  that  the  right  of  fishing  in  the 
open  sea  was  conceded  by  that  Treaty  to,  or  created  by  that  Treaty  in, 
the  United  States.  That  is  the  fallacy.  Not  only  does  it  begin  in  1783, 
but  it  absolutely  goes  on  to  say  that  the  assertion  was  further  made  in 
1815,  because  at  the  top  of  page  157,  he  says  "  it  never  occurred  to  any 
of  these  diplomatists  in  1783  or  1815  to  conceive  that  these  fisheries" 
and  so  on,  and  yet  in  1815  Lord  Bathurstfs  letter  to  the  United  States 
Minister  (which  I  must  read  again)  says: 

But  the  rights  acknowledged  by  the  Treaty  of  1783  are  not  only  distinguishable 
from  the  liberties  conceded  by  the  same  Treaty  and  the  foundation  upon  which  they 
stand,  but  they  ore  chiefly  distinguished  in  the  Treaty  of  1783  itself.  The  under- 
signed begs  to  call  the  attention  of  the  American  Minister  to  the  wording  of  the  first 
and  third  Articles  to  which  he  has  often  referred  for  the  foundation  of  his  argument. 
In  the  first  article  Great  Britain  acknowleges  an  independence  already  expressly 
recognized  by  the  Powers  of  Europe  and  by  herself  in  her  consent  to  enter  into  pro- 
visional articles  in  November  1782. 

In  the  third  article  Great  Britain  acknowledges  the  right  of  the  United  States  to 
take  fish  on  the  banks  of  Newfoundland  and  other  places  from  which  Great  Britain 
has  no  right  to  exclude  an  independent  nation,  but  they  are  to  have  the  liberty  to 
cure  and  dry  them  at  certain  unsettled  places  within  his  Majesty's  territory. 

I  think,  even  if  that  right  was  asserted  at  some  earlier  period,  Sen- 
ator Morgan  will  see  that  that  is  a  clear  abandonment. 

I  leave  this  branch  of  the  subject  by  expressing  my  agreement  with 
the  opinion  stated  on  page  157  of  the  United  States  Argument,  that 
there  can  not  be  one  international  law  for  the  Atlantic,  and  one  for  the 
Pacific,  and  1  agree  the  law  is  the  same  for  each — that  outside  the  terri- 
torial limits  there  is  an  unrestricted  right  and  liberty  for  all  mankind 
to  take  what  it  can  from  the  bosom  of  the  sea. 
b  s  pt.  xiii 21 
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The  next  subject  that  is  dealt  with  as  to  self-preservation  in  time  of 
peace  is  the  law  of  Quarantine,  which  is  referred  to  on  page  159: 

"  Upon  this  principle  also",  he  says,  "  was  based  the  British  act  putting  restric- 
tions upon  the  passage  of  a  vessel  on  the  high  sea,  approaching  Great  Britain  from 
a  port  where  infections  disease  was  raging.    Quarantine  and  health  regulations 
are  usually  enforced  within  the  jurisdictional  limit,  and  so  confined,  are  in  ordi- 
nary coses  sufficient  for  their  purpose.    But  when  in  a  particular  case  they  are 

1105  insufficient,  and  the  necessity  of  protecting  the  country  from  incursion  of 
dangerous  disease  requires  it,  no  right  of  freedom  of  the  sea  stands  in  the  way 

of  putting  proper  restrictions  on  the  approach  of  vessels,  at  any  distance  from  the 
shore  that  may  be  found  requisite. 

I  need  not  say  that  this  is  a  subject  as  to  which  there  would  be  a 
ready  concurrence  of  all  civilized  nations  to  prevent  the  spread  of  dis- 
The  Quarantine  ea8e>  and  &Qy  measures  that  required  to  be  adopted  are 
•naiogy.  not  measures  that  would  be  likely  to  be  called  in  ques- 

tion by  any  nation,  or  as  to  which  it  would  be  necessary  to  resort  to  the 
enforcement  of  any  international  principle  at  all.  My  learned  friend 
has  misconceived  the  effect  and  character  of  these  laws.  The  British 
statute  is  the  6th  of  George  the  Fourth,  chapter  78,  passed  in  1825, 
which  I  have  before  me,  and  I  will  furnish  my  learned  friend  with  it,  if 
he  desires.  For  brevity,  I  will  read  a  carefully  prepared  and  correct 
summary  of  that  statute.  First  of  all,  the  Act  deals  with  vessels 
coming  to  the  shores  of  a  particular  nation  in  the  same  way  as  the 
Hovering  Acts.  It  deals  therefore  solely  with  vessels  coming  to  British 
ports.  It  does  not  profess  to  deal  in  any  other  way  with  vessels  beyond 
the  three-mile  limit  coming  from  infected  places.  The  following  only 
are  subject  to  quarantine: — first,  vessels  coming  to  the  United  King- 
dom from  infected  places;  secondly,  boats  receiving  persons  and  goods 
from  vessels  which  have  come  from  or  touched  at  infected  places;  and, 
thirdly,  persons  or  goods  on  board  of  such  vessels  coming  from  or 
having  touched  at  infected  places,  or  on  board  such  receiving  boats,  in 
order  to  meet  the  case  of  trans-shipment  from  infected  vessels. 

What  are  the  enacting  provisions  in  relation  to  those  classes  of  ves- 
sels or  goods  coming  from  vessels  or  boats  which  have  come  from  infected 
places?  Vessels  liable  to  quarantine, that  is,  vessels  or  receiving  boats 
coming  to  United  Kingdom  ports,  because,  of  course,  the  quarantine  is 
to  be  performed  with  reference  to  the  port  to  which  it  is  destined  and 
in  the  port  of  the  territory, — vessels  liable  to  quarantine  are  to  hoist 
quarantine  signals  on  meeting  any  other  vessel  at  sea  or  when  they  are 
within  two  leagues  of  the  United  Kingdom  coast.  Signals  are  to  be 
continued  so  long  as  the  meeting  vessel  continues  in  sight,  or  the  ves- 
sel itself  remains  within  two  leagues  of  the  coast  of  the  United  King- 
dom, and  until  the  vessel  shall  have  arrived  in  a  United  Kingdom  port; 
and,  if  it  fails  to  do  that,  there  is  a  penalty  of  £100  fixed  for  it;  and 
that  applies  to  all  ships.  How  is  this  penalty  to  be  recovered  Y  It 
never  can  touch  any  vessel  that  does  not  come  to  the  port,  because, 
under  section  35,  the  only  remedy  for  the  recovery  of  the  penalty  is  by 
proceeding  in  a  local  Court  against  the  Captain  of  the  vessel;  and, 
therefore,  although  it  speaks  of  the  penalty  being  incurred  if  the 
quarantine  signal  is  not  hoisted  when  it  approaches  within  two  leagues, 
it  cannot  be  operative  until  the  ship  herself,  with  the  Captain  on  board 
of  her,  has  come  within  the  territorial  jurisdiction  of  the  port. 

Further,  vessels  having  infectious  disease  on  board  are  required 

1106  to  hoist  a  signal  when  they  meet  any  other  vessel  at  sea  or  are 
within  two  leagues  of  the  United  Kingdom  coast;  and  the  signal 

is  to  remain  hoisted  so  long  as  the  meeting  vessel  remains  in  sight,  or 
the  vessel  itself  remains  within  two  leagues  of  the  United  Kingdom 
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coast  while  so  in  sight  or  within  such  distance,  until  it  shall  have 
arrived  at  the  port  where  it  has  to  perform  quarantine.  This  is  the 
whole  of  the  Statute,  I  think. 

The  President. — I  suppose  that  Statute  is  in  application  now, — is  it 
still  in  vigour  t 

Sir  Charles  Kussell. — We  have  made  the  enquiry  through  the 
Privy  Council  Office  as  to  whether  there  was  any  record  of  its  ever 
having  been  put  in  force  against  foreign  vessels,  and  this  is  the  answer 
we  got:— Section  8  of  the  Act  enjoined  certain  formalities  on  vessels 
liable  to  quarantine  as  soon  as  they  passed  within  two  leagues  of  the 
British  coast;  but  the  Act  provides  no  machinery  for  enforcing  these 
Regulations  on  vessels  that  do  not  come  within  the  ordinary  limits,  or 
communicate  with  the  shore,  and  the  Privy  Council  are  aware  of  no 
instance  of  any  attempt  to  interfere  with  any  vessel  simply  passing  out- 
side the  3-mile  limit,  and,  in  fact,  such  interference  would  have  been,  as 
far  as  they  understand,  both  unnecessary  and  illegal. 

Mr.  Phelps. — Is  the  Act  repealed  t 

Sir  Charles  Russell. — No.  It  is,  therefore,  not  a  Statute  which 
enforces  any  penalty  in  rem  against  the  ship  at  all;  it  is  one  which 
simply  imposes  a  penalty  against  the  Captain,  which  is  not  enforceable 
till  he  comes  within  the  jurisdiction  of  the  Court,  and  comes  with  the 
ship  into  the  port,  and  which  can  only  be  recovered  in  the  local  munic- 
ipal Court. 

Of  course  the  performance  of  quarantine  is  an  operation  which  must 
be  gone  through  in  the  territory  of  the  port.  The  observation  of  Lord 
Chief  Justice  Cockburn  alludes  to  this  in  his  Judgment  in  the  Queen  v. 
Keyn,  and  he  treats  it,  and  I  think  correctly  treats  it,  thus.    He  says: 

I  am  farther  of  opinion  that  Parliament  has  a  perfect  right  to  say  to  foreign  ships 
that  they  shall  not,  without  complying  with  British  law,  enter  into  British  ports, 
and  that  if  they  do  enter  they  shall  be  subject  to  penalties,  unless  they  have  pre- 
viously complied  with  Requisitions  ordained  by  the  British  Parliament. 

A  proposition  which  is,  as  I  submit,  perfectly  sound. 

Let  me  just  illustrate  that.  I  am  quite  unable  to  appreciate  what  is 
in  my  friend's  mind  about  this.  Does  he  suggest  that,  uuler  this  law, 
we  could  go  outside  territorial  waters  and  seize  the  ship — for  instance, 
a  ship  that  was  passing  through  the  British  Channel,  beyond  the  three 
mile  limit,  on  its  way  to  some  European  port!  Does  he  suggest  that 
we  could  under  this  Statute  go  outside  the  territorial  limits  and  seize 
that  ship,  because  she  had  not  hoisted  a  signal  Y  Such  a  thing  would 
be  impossible.  The  Statute  creates  a  penalty,  a  penalty  only  recover- 
able against  the  captain,  and  only  recoverable  in  a  municipal  court, 
when  the  ship  arrives  within  the  territory. 

Now  I  come  to  the  next  question,  which  my  friend  treats  as 
1107    important,  which  covers  some  space  in  the  printed  Argument.    I 
am  referring  to  the  last  sentence  of  page  160,  where  my  friend 
says: 

Upon  the  same  principle  has  been  maintained  the  right  of  visitation  and  search, 
as  against  every  private  vessel  on  the  high  seas,  by  the  armed  ships  of  any  other 
nationality.  Though  this  vexatious  and  injurious  ciaim  has  been  much  questioned, 
it  is  firmly  established  in  time  of  war.  at  least,  as  against  all  neutrals.  Says  Sir 
William  Scottr- 

And  then  he  proceeds  to  give  a  citation.    Then  he  says: 

It  has  been  said  that  the  right  of  search  is  confined  to  a  time  of  war. 
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Certainly  it  is,  and  will  still  be  said,  except  tinder  Treaty.  Then  my 
friend  continues: 

That  assertion  proceeds  upon  the  ground  that  only  in  time  of  war  can  the  necessity 
for  it  arise.  No  one  has  ever  claimed  that  the  right  should  be  denied  in  time  of  peace, 
if  an  equal  necessity  for  it  exists.  And  when  such  necessity  has  been  regarded  as 
existing,  the  right  has  been  asserted.  Prior  to  the  war  of  1812,  between  the  United 
States  and  Great  Britain,  the  latter  country  claimed  the  right  in  time  of  peace  to 
search  American  ships  ou  the  high  seas  for  British  subjects  serving  as  seamen. 
Though  the  war  grew  out  of  this  claim,  it  was  not  relinquished  by  Great  Britain  when 
a  treaty  of  peace  was  made.    It  has  been  disused,  but  never  abandoned. 

Now  I  stop  there  for  a  moment,  and  I  proceed  to  examine  the  question. 
And  first  I  would  like  to  make  one  general  observation  upon  it.  It  is 
quite  true  that  at  that  time  an  attempt  was  made  by  Great  Britain  to 
assert  the  right  to  take  British  seamen  from  the  ships  of  the  United 
States — perfectly  true;  and  it  is  perfectly  true  also  that  at  a  later  stage 
it  was — I  will  not  say  asserted — but  assent  was  sought  to  be  obtained 
to  the  right  to  search  vessels — to  visit  vessels — for  the  purpose  of  ascer- 
taining their  nationality;  that  is  to  say,  it  was  not  asserted  there  was  a 
right  to  visit  a  United  States  or  French  vessel  if  it  was  merely  a  United 
States  or  a  French  vessel  flying  French  or  United  States  colours,  the 
assertion  was  limited  to  the  case  where  there  was  ground  to  suspect  that 
the  flag  of  France  or  the  flag  of  the  United  States  was  used  dishonestly 
or  fraudulently  in  order  to  cover  illicit  trade  in  slaves.  It  is  perfectly 
true  that  those  two  assertions  were  made,  and  now  1  proceed  to  show 
how  they  were  dealt  with,  and  to  enquire  whether  this  statement  is  cor- 
rect, which  my  friend  has  thought  right  to  put  here  in  his  Argument, 
that:  "Though  the  war  grew  out  of  this  claim,  it  was  not  relinquished 
by  Great  Britain  when  a  Treaty  of  peace  was  made.  It  has  been  dis- 
used, but  never  abandoned".  That  is  the  proposition  that  my  learned 
friend  puts  forward. 

Then  he  proceeds: 

The  objection  to  it  on  the  part  of  the  United  States  was  the  obvious  one  that  it 
was  founded  upon  no  just  necessity  or  propriety.  Had  it  been  a  measure  in  any 
reasonable  sense  necessary  to  self- defense  on  the  part  of  Great  Britain,  its  claim 
would  have  rested  on  a  very  different  foundation,  and  would  have  been  supported 
by  the  analogy  of  all  similar  cases.  The  right  of  search  is  exercised  without  ques- 
tion as  against  private  vessels  suspected  of  being  engaged  in  the  slave  trade. 

1108        I  beg  to  say  that  that  is  a  further  inaccuracy,  and  that  I  think 
my  friend,  if  ho  examines  it  carefully,  will  find  that  that  is  not 
correct,  and  that  it  is  only  under  Treaty  that  there  is  such  a  right  of 
search. 
Then  he  goes  on : 

And  it  is  very  apparent,  that  as  the  increasing  exigencies  of  international  inter- 
course of  all  kinds  render  it  necessary,  the  principle  that  allows  it  in  time  of  war 
wiU  be  found  sufficient  to  allow  it  in  time  of  peace. 

That  is  looking  into  the  future.    It  is  not  considering  what  the  law 
is,  but  suggesting  what,  at  some  future  time,  it  may  be. 
Then  he  proceeds: 

The  rule,  as  has  been  seen,  grows  out  of  necessity  alone,  and  must  therefore  extend 
with  the  necessity. 

And  thereupon  he  proceeds  to  refer  to  the  correspondence  of  Lord 
Aberdeen. 

I  shall  now  bring  this  matter  (beginning  with  the  correspondence  that 
is  there  referred  to,  from  1840  until  the  last  occasion  when  the  subject 
was  referred  to,  as  far  as  I  am  aware,  in  public — in  Parliament),  down 
to  the  year  1858,  but  I  need  not  do  that  at  any  very  great  length. 
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Now  Lord  Aberdeen,  who  was  then  Prime  Minister,  writes  to  Mr. 
Everett,  who  was  at  that  time  Secretary  of  State  of  the  United  States, 
on  the  20th  December^  1841 ;  and  I  will  ask  you,  Mr.  President,  when  I 
read  this,  to  see, — while  it  is  as  strenuous  a  demand  on  the  part  of  the 
Foreign  Minister  for  consent  on  the  part  of  the  United  States  to  a  course 
that  the  Minister  of  Great  Britain  is  urging  as  eminently  reasonable 
from  his  point  of  view, — whether  it  amounts  to  an  assertion  of  it  as  a 
right  at  all,  or  whether  it  is  not  rather  a  demand  for  the  reasonable 
assent  on  the  part  of  the  United  States  to  what  is  suggested. 

Now  this  is  the  language  of  Lord  Aberdeen's  letter: 

The  Undersigned,  etc.,  has  the  honor  of  addressing  to  Mr.  Everett^  etc.,  the  obser- 
vations which  he  feels  called  upon  to  make,  in  answer  to  the  note  oi  Mr.  Stevenson, 
dated  on  the  21st  of  October. 

As  that  communication  only  reached  the  hands  of  the  Undersigned  on  the  day 
after  the  departure  of  Mr.  Stevenson  from  London,  on  his  return  to  America,  and  as 
there  has  since  been  no  Minister  or  Charge"  d'Affaires  from  the  United  States  resident 
in  this  country,  the  Undersigned  has  looked  with  some  anxiety  for  the  arrival  of  Mr. 
Everett,  in  order  that  he  might  be  enabled  to  renew  his  diplomatic  intercourse  with 
an  accredited  Representative  of  the  Republic.  Had  the  Undersigned  entertained  no 
other  purpose  than  to  controvert  the  arguments  of  Mr.  Stevenson,  or  to  fortify  his 
own,  in  treating  of  the  matter  which  has  formed  the  subject  of  their  correspondence, 
he  would  have  experienced  little  impatience:  but  as  it  is  his  desire  to  clear  up  all 
doubt,  and  to  remove  misapprehension,  he  feels  that  he  cannot  too  early  avail  him- 
self of  the  presence  of  Mr.  Everett  at  his  post,  to  bring  to  his  knowledge  the  true 
state  of  the  question  at  issue. 

The  Undersigned  agrees  with  Mr.  Stevenson  in  the  importance  of  arriving  at  a  clear 
understanding  of  the  matter  really  in  dispute. 

This  ought  to  be  the  first  object  in  the  differences  of  States,  as  well  as  of  indi- 
viduals; and,  happily,  it  is  often  the  first  step  to  the  reconciliation  of  the  par- 
1109  ties.  In  the  present  case,  this  understanding  is  doubly  essential,  because  a 
continuance  of  mistake  and  error  may  be  productive  of  the  most  serious 
consequences. 

Would  you,  Mr.  President,  kindly  allow  my  friend  Sir  Bichard 
Webster,  to  read  this  next  passage  for  me. 
Sir  Richard  Webster. — He  goes  on  : 

The  Undersigned  again  renounces,  as  he  has  already  done,  in  the  most  explicit 
terms,  any  right  on  the  part  of  the  British  Government  to  search  American  vessels 
in  time  of  peace.  The  right  of  search,  except  when  specially  conceded  by  Treaty,  is 
a  purely  belligerent  right,  and  can  have  no  existence  on  the  high -seas  during  peace. 
The  Undersigned  apprehends,  however,  that  the  right  of  search  is  not  confined  to 
the  verification  of  the  nationality  of  the  vessel,  but  also  extends  to  the  object  of  the 
voyage,  and  the  nature  of  the  cargo.  The  sole  purpose  of  the  British  cruizers  is  to 
ascertain  whether  the  vessels  they  meet  with  are  really  American  or  not.  The  right 
asserted  has,  in  truth,  no  resemblance  to  the  right  oi  search,  either  in  principle  or 
in  practice.  It  is  simply  a  right  to  satisfy  the  party  who  has  a  legitimate  interest 
in  knowing  the  truth,  that  the  vessel  actually  is  what  her  colours  announce.  This 
right  we  concede  as  freely  as  we  exercise.  The  British  cruizers  are  not  instructed 
to  detain  American  vessels  under  any  circumstances  whatever;  on  the  contrary,  they 
are  ordered  to  abstain  from  all  interference  with  them,  be  they  slavers  or  otherwise. 
But  where  reasonable  suspicion  exists  that  the  American  fiag  has  been  abused,  for 
the  purpose  of  covering  the  vessel  of  another  nation,  it  would  appear  scarcely  cred- 
ible, had.  it  not  been  made  manifest  by  the  repeated  protestations  of  their  Represent- 
ative that  the  Government  of  the  United  States,  which  have  stigmatized  and 
abolished  the  trade  itself,  should  object  to  the  adoption  of  such  means  as  are 
indispensably  necessary  for  ascertaining  the  truth. 

Then  lower  down  on  the  same  page  he  says: 

The  Undersigned  has  also  expressed  his  belief  that  the  practice  was  general,  of 
ascertaining  by  visit,  the  real  character  of  every  vessel  on  the  high  seas,  against 
which  there  should  exist  reasonable  ground  of  suspicion.  Mr.  Stevenson  denies  this; 
and  he  asks,  what  other  nation  than  Great  Britain  had  ever  asserted  or  attempted  to 
exercise,  such  a  right?  In  answer  to  this  question,  the  Undersigned  can  at  once 
refer  to  the  avowed  and  constant  practice  of  the  United  States,  whose  cruizers, 
especially  in  the  Gulf  of  Mexico,  by  the  admission  of  their  public  journals,  are 
notoriously  in  the  habit  of  examining  all  suspicions  vessels,  whether  sailing  under 
the  English  flag,  or  any  other. 
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Sir  Charles  Russell.— Then  he  says  at  page  618: 

It  is  undoubtedly  true,  that  this  right  may  be  abused,  like  every  other  which  is 
delegated  to  many  and  different  hands.  It  is  possible  that  it  may  be  exercised 
wantonly  and  vexationsly ;  and  shonld  this  be  tne  cnse,  it  wonld  not  only  call  for 
remonstrance,  bnt  wonld  j usti  fy  resentment.  This,  however,  is  in  the  highest  degree 
improbable;  and  if,  in  spite  of  the  utmost  caution,  an  error  shonld  be  committed, 
and  any  American  vessel  shonld  suffer  loss  or  injury,  it  would  be  followed  by  prompt 
and  ample  reparation.  The  Undersigned  begs  to  repeat,  that  with  American  vessels, 
whatever  be  their  destination,  British  cruizers  have  no  pretension  in  any  manner  to 
interfere.  Such  vessels  mnst  be  permitted,  if  engaged  in  it,  to  enjoy  a  monopoly  of 
this  unhallowed  Trade;  but  the  British  Government  will  never  endure  that  the 
frandulent  use  of  the  American  flag  shall  extend  the  iniquity  to  other  nations  by 
whom  it  is  abhorred,  and  who  have  entered  into  solemn  Treaties  with  this  country 
for  its  entire  suppression. 

1110       I  will  now  read  the  last  paragraph  of  the  letter: 

Mr.  Stevenson  has  said  that  he  had  no  wish  to  exempt  the  frandulent  use  of 
the  American  flag  from  detention;  and  this  being  the  case  the  Undersigned  is 
unwilling  to  believe  that  a  government  like  that  of  the  United  States,  professing 
the  same  object  and  animated  by  the  same  motives  as  Great  Britain  should  seriously 
oppose  themselves  to  every  possible  mode  by  which  their  own  desire  could  be  really 
accomplished. 

I  think  I  am  justified,  Mr.  President,  in  saying  that  although  the 
word  "right"  is  used  there,  it  is  used  in  a  sense  in  which  even  by 
writers  upon  law  it  is  sometimes  used ;  he  uses  it  to  indicate  something 
claimed  which  ought  to  be  allowed,  ought  to  be  assented  to,  by  the 
other  Power.  He  points  out  that  it  is  not  the  right  of  search  that  he 
is  insisting  on,  but  the  right  to  use  means  to  ascertain  whether  or  not 
a  vessel  is  fraudulently  flying  a  false  flag.  This  right  was  resisted  by 
the  United  States  it  was  resisted,  too,  by  France.  That  he  was  speak- 
ing of  the  right  in  that  vaguer  or  lesser  sense  of  the  term,  and  not  of 
something  which  he  could  do  under  the  force  of  some  existing  law,  is 
made  apparent  by  the  fact  that  he  states  that  if,  the  circumstances 
being  sufficiently  suspicious  to  justify  visitation,  it  turns  out  upon 
visitation  that  that  suspicion  is  not  warranted,  then  reparation  is  to  be 
made  to  the  vessel  so  visited;  whereas,  of  course,  if  it  were  an  absolute 
right,  enforceable  against  the  will  of  particular  nations,  you  would  not 
find  it  accompanied  by  such  a  provision  for  reparation. 

The  matter  came  up  again  in  1858;  and  it  came  up  in  a  way  that,  if 
anything  can  be  made  interesting  in  this  matter,  will  make  it  more  or 
less  interesting  to  the  Tribunal.  It  came  up  in  the  House  of  Lords  on 
the  26th  of  July  1858,  and  some  very  eminent  jurists  took  part  in  the 
discussion;  and  Lord  Lyndhurst,  whose  position  is  known,  I  should 
think,  to  all  members  of  the  Tribunal — at  one  time  Chief  Baron  of  the 
Exchequer,  afterwards  Lord  Chancellor,  and  besides,  an  important 
political  personage — rises  to  put  a  question,  of  which  he  had  given 
notice  to  the  Secretary  of  State  for  Foreign  Affairs.  America,  I  think, 
has  the  right  to  claim  him  as  one  amongst  many  of  her  distinguished 
sons.  Lord  Malmesbury  was  the  Foreign  Secretary.  Lord  Lyndhurst 
said : 

Yonr  Lordships,  no  doubt,  have  most  of  you  read  a  speech  which  was  made  by 
Mr.  Dallas,  the  American  Minister,  a  short  time  since,  at  a  meeting  of  his  fellow- 
subjects,  to  celebrate  the  anniversary  of  American  Independence.  On  that  occasion 
the  honourable  gentleman  stated  that  the  question  of  the  right  of  visiting  American 
vessels  in  time  of  peace  on  the  high  seas  had  been  finally  settled.  This  is  a  subject, 
my  Lords,  of  so  much  importance  and  such  deep  interest  that  it  is  material  that  we 
shonld  receive  a  distinct  and  precise  account  of  the  terms  on  which  that  settlement 
is  based;  and  I  have  therefore  given  notice  of  a  question  which  I  intend  to  propose 
to  my  noble  the  Secretary  of  State  Foreign  A  flairs,  in  order  that  he  may  give  us 
some  explanation  on  the  subject  to  which  I  have  referred.    Many  persons — perhaps  I 
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ought  not  to  say  "many  persons",  but  several  persons,  and  those  in  a  high  political 

position — appear  to  think  that  that  proceeding  was  not  justified,  and  that  in  point 

of  fact  we'  have  surrendered  a  most  valuable  and  important  right.    The 

1111  answer  which  I  make  to  that  is,  that  we  have  surrendered  no  right,  for  that, 
in  point  of  fact,  no  right  such  as  that  which  is  contended  for  has  ever  existed. 

We  have,  my  Lords,  abandoned  the  assumption  of  a  right,  and  in  doing  so  we  have, 
I  think,  acted  justly,  prudently  and  wisely.  Now,  my  Lords,  with  your  permission, 
1 6hall  proceed  to  make  a  few  observations  upon  the  general  question,  and  to  refer 
to  some  of  the  most  eminent  authorities  on  the  subject;  but  I  assure  you  that  I 
should  not  have  troubled  you  were  it  not  that  1  think  it  is  of  great  importance  that 
this  question  should  be  distinctly  and  finally  understood  and  settled.  The  first 
proposition  which  I  state  is  this :  That  in  no  writer  on  international  law  has  that 
right  ever  been  asserted;  and,  in  the  next  place,  that  there  is  no  decision  of  any 
Court  of  Justice  having  jurisdiction  to  decide  such  questions  in  which  that  right 
has  been  admitted.  I  wish,  in  making  this  assertion,  to  fortify  myself  by  some 
authorities;  and  I  cannot  quote  a  higher  or  a  better  English  authority  than  that  of 
Lord  Stowell,  who  states  distinctly,  in  the  words  which  I  am  about  to  read — in  con- 
formity with  what  I  have  stated — that  no  each  right  has  ever  been  asserted  by  any 
competent  authority.    His  words  are  these : 

"I  oan  find  no  authority  that  gives  the  right  of  interruption  to  the  navigation  of 
States  in  amity  npon  the  high  seas  excepting  that  which  the  rights  of  war  give  to 
both  belligerents  against  neutrals." 

At  present  I  am  dealing  with  the  assertion  that  this  was  a  right  claimed 
and  exercised,  or  claimed  to  be  exercised,  by  Great  Britain,  and  not 
abandoned.  But  of  coarse  the  Tribunal  will  see  that  this  is  a  valuable 
authority,  which  I  need  not  have  to  go  back  upon  again,  upon  what  the 
law  itself  is. 

That  is  a  distinct  statement  made  by  that  noble  and  learned  Lord.  In  addition, 
I  beg  leave  to  refer  to  Whoaton,  the  eminent  American  authority  on  International 
law,  who  states  the  proposition  in  these  terms: 

"  It  is  impossible  to  show  a  single  passage  in  any  institutional  writer  on  pubjio 
law,  or  the  judgment  of  any  Court  by  which  that  law  is  administered,  which  will 
justify  the  exercise  of  such  a  right  on  the  high  seas  in  time  of  peace  independent  of 
special  compact." 

So  that  your  Lordships  perceive  that  both  on  this  side  of  the  water  and  in  Amer- 
ica, by  the  best  authorities  and  by  the  highest  jurists,  that  right,  in  the  passages  to 
which  I  have  referred,  is  controverted  instead  of  being  admitted.  It  has  been  agi- 
tated long  between  this  country  on  the  one  side  and  America  on  the  other.  The 
eminent  jurist  on  the  other  Bide  of  the  water  makes  his  statement  and  assertion;  our 
corresponding  authority  an  this  side  of  the  water  makes  his  assertion ;  and  those 
assertions  directly  and  distinctly  agree.  For  myself,  my  Lords,  I  have  never  been 
able  to  discover  any  principle  of  law  or  reason  on  which  that  right  could  be  sup- 
ported. I  wiU  refer  again  to  the  same  high  English  authority — Lord  Stowell — upon 
this  subject,  and  you  shall  hear  what  he  emphatically  states  with  respect  to  it. 
That  distinguished  jurist  says : 

"No  nation  can  exercise  the  right  of  visitation  and  search  on  the  high  seas  except  on 
the  belligerent  claim.  No  such  right  has  ever  been  claimed,  nor  oan  it  be  exercised, 
without  the  oppression  of  interrupting  and  harassing  the  real  and  lawful  naviga- 
tion of  other  countries,  for  the  right,  when  it  exists  at  all,  is  universal,  and  will 
extend  to  all  countries.  If  I  were  to  press  the  consideration  further,  it  would  be  by 
stating  the  gigantic  mischiefs  which  such  a  claim  is  likely  to  produce." 

I  may  add  that  another  very  high  authority — the  American  Judge  Story — in  the 
well-known  case  of  the  "Marianna  Flora",  expressed  the  same  opinion  in  almost  the 
same  te.rms,  and  in  language  as  emphatic  So  here  again  is  a  coincidence  of  author- 
ity between  the  two  parties  agitating  the  question — the  authority  on  this  side  of 
the  water  corresponding  exactly  with  the  authority  on  the  other.  But  I  do  not 
think  it  necessary  to  refer  to  any  cases  in  support  of  the  oases  I  am  consider- 

1112  ing;  I  will  refer  only  to  the  principle  on  which  the  question  rests.    What  is 
the  rule  with  respect  to  the  high  seas  and  the  navigation  of  the  high  seasf 

All  nations  are  equal  on  the  high  seas.  Whether  they  be  strong  and  powerful,  or 
weak  and  imbecile,  all  are  on  a  footing  of  perfect  equality.  What  is  the  position  of 
a  merchant  ship  on  the  high  seas  f  A  ship  is  part  of  the  dominion  to  which  she 
belongs,  and  what  right  has  the  ship  of  one  nation  to  interfere  with  the  ship  of  any 
other  nation,  where  the  rights  of  both  parties  are  equal  f  The  principle  is  so  clear 
and  so  distinct  that  it  will  not  admit  of  the  smallest  doubt.  I  am  unwilling  on  a 
question  of  this  kind  to  refer  to  any  arguments  of  my  own,  or  to  any  authority  which 
I  can  possess  on  the  subject;  but  hear  what  is  said  by  Lord  Stowell  with  respect  to 
the  navigation  of  the  high  seas.    His  language  is  this : 
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4  'All  nations  being  equal,  all  have  an  equal  right  to  the  uninterrupted  use  of  the 
unappropriated  parts  of  the  ocean  for  their  navigation.  In  places  where  no  local 
authority  exists,  where  the  subjects  of  all  States  meet  on  a  footing  of  entire  equality 
and  independence,  no  one  State  or  any  of  its  subjects  has  a  right  to  assume  or  exer- 
cise authority  over  the  subjects  of  another." 

That  is  a  confirmation  of  the  doctrine  which  I  have  stated,  that  the  principle  on 
which  this  question  is  to  be  decided,  is  the  equality  of  all  nations  on  the  high  seas. 
Admitting  this  principle,  how  can  it  be  asserted  that  the  ships  of  one  nation  can 
interfere  in  any  way  with  the  vessels  of  another!  Then,  having  laid  down  this 
principle,  the  consideration  next  occurs  that  difficulties  may  arise  out  of  frauds 
which  may  be  practised  on  the  high  seas;  and  it  is  said  that  the  flag  of  America  may 
be  assumed  by  auother  Power  to  cover  the  basest  of  purposes,  lint  how  can  the  act 
of  a  third  Power,  or  of  tbo  subjects  of  a  third  Power,  by  possibility  affect  any  ri^ht 
existing  on  the  part  of  the  United  States T  Take  this  case:  By  our  Treaty  with 
Spain,  we  have  a  right  to  visit  and  search  Spanish  vessels  with  a  view  to  prevent  the 
Slave  Trade.  But,  how  can  that  agreement  between  us  and  Spain,  by  any  possibil- 
ity, affect  the  rights  of  America!  Clearly  in  no  way  at  all.  But,  then,  what  are 
our  cruisers  to  dot 

He  refers  a  little  later  to  a  discussion  that  took  place  after  the  Treaty 
of  Vienna  in  1815.  I  read  a  little  farther  down  in  the  same  speech. 
He  says : 

Treaties  have  been  entered  into  between  England  and  foreign  countries,  giving 
the  right  of  visit.  But  why  enter  into  such  treaties,  if  the  right  of  visiting  is  a 
national  right,  founded  on  international  law  T  What  took  place  in  the  year  1815  after 
the  Treaty  of  Vienna  f  Lord  Castlereagh  applied  to  the  French  Govern  men  t  to  estab- 
lish some  mutual  system  by  whioh  cruizers  could  visit  the  vessels  of  either  country: 
but  the  Duo  de  Richelieu  replied  that  France  would  never  consent  to  a  maritime 
police  being  established  over  her  own  subjects,  except  by  persons  belonging  to  her 
own  country.  I  think  I  have  now  gone  far  enough  to  establish  the  position  with 
which  I  started,  etc. 

Then  Lord  Malmesbury,  in  reply,  indorses  categorically  and  distinctly 
the  opinion  of  Lord  Lynd burst. 

The  Tribunal  here  adjourned  for  a  short  time. 

The  President. — Sir  Charles,  we  are  ready  to  hear  you. 

Sir  Charles  Russell. — I  was  about  to  read  the  reply  of  Lord 
Malmesbury,  who  was  then  the  Foreign  Secretary.  I  will  only  read 
the  part  which  shows  his  agreement  with  the  statement  of  the  law  as 
made  by  Lord  Lyndhurst.    He  says: 

It  is  with  great  pleasure  that  we  have  heard  the  views  of  my  noble  and 
1113    learned  friend  on  this  important  subject,  because  they  conform  precisely  to 
the  opinion  of  the  Law  Officers,  of  the  Crown,  whom  we  thought  it  our  duty 
to  consult — 

Lord  Hannen  may  recall  that  the  law  officers-  of  the  Crown  at  that 
time  were  Sir  Fitzroy  Kelly,  and  Sir  Hugh  Cairns.  Lord  Malmesbury 
says: 

because  they  conform  precisely  to  the  opinion  of  the  Law  Officers  of  the  Crown, 
whom  we  thought  it  our  duty  to  consult  before  we  sent  answer  to  the  communica- 
tions we  received  from  the  American  Government. 

I  may  say  of  the  then  Attorney  General,  Sir  Fitzroy  Kelly,  that  he 
was  afterwards  Chief  Baron  of  the  Court  of  Exchequer,  and  Sir  Hugh 
Cairns,  afterwards  Lord  Cairns,  was  first  of  all  a  Lord  Justice  of 
Appeal,  and  afterwards  Lord  Chancellor,  and  a  lawyer  of  Great  emi- 
nence. 

Then  Lord  Malmesbury  proceeds: 

When  we  received  General  Cass's  communication — 

Which  I  shall  presently  read  to  you* as  showing  the  views  of  the 
United  States  upon  the  question  of  law. 

When  we  received  General  Cass's  communication %  which  was  addressed  to  Her 
Majesty's  Government,  we  immediately  consulted  the  Law  Officers  of  the  Crown, 
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and  they  unanimously  asserted  that  the  international  law  in  relation  to  this  ques- 
tion was  precisely  as  it  has  been  just  described  by  my  noble  and  learned  friend. 
Upon  that  opinion  Her  Majesty's  Government  at  once  acted,  and  we  frankly  con- 
fessed that  we  have  no  legal  claim  to  the  right  of  visit  and  of  search  which  has 
hitherto  been  assumed.  Her  Majesty's  Government  therefore  abandoned  both  those 
olaims,  but  at  the  same  time  they  placed  before  the  American  Government  the  para- 
mount necessity  of  agreeing  upon  the  adoption  of  some  instructions  perfectly  identi- 
cal in  character  to  be  placed  in  the  hands  of  the  officers  of  both  Governments,  and, 
indeed,  in  the  hands  of  the  officers  of  all  maritime  nations,  by  which  all  Powers 
should  be  ruled,  so  as  for  the  future  to  avoid  all  obstruction  to  commerce,  while  at 
the  same  time  the  fraudulent  use  of  national  flags  may  be  prevented. 

Lord  Aberdeen  joined  in  this  discussion,  and  yon  will  recollect  that  it 
was  Lord  Aberdeen,  when  Minister  for  Foreign  Affairs,  who  conducted 
the  correspondence  in  1841,  to  which  I  referred  in  this  connection  a  few 
minutes  ago.    Lord  Aberdeen  says: 

I  was  therefore  astonished  to  hear  my  noble  and  learned  friend  (Lord  Lyndhurst) 
quote  the  statement  of  the  highly  respected  American  Minister — 

that  is  Mr.  Dallas — 

who  is  now  in  this  country,  to  the  effect  that  we  had  given  up  frankly  and  Anally 
the  right  of  visit  and  search. 
Twenty  years  ago — 

[Referring  back  to  the  period  I  have  mentioned — 

Twenty  years  ago  the  Government  of  that  day  repudiated  the  assertion  of  any  such 
right,  and  therefore  what  the  noble  Earl  the  Secretary  of  State  for  Foreign  Affairs 

can  have  given  up  I  am  at  a  loss  to  understand.  Any  such  right  was  given 
1114    up  then  as  frankly  and  Anally  as  it  possibly  can  be  given  up  at  this  moment. 

After  my  noble  and  learned  friend's  quoting  the  high  authority  of  Lord  Stow- 
ell,  it  may  appear  ludicrous  in  me  to  quote  myself.  At  the  same  time,  in  order  to 
show  how  the  matter  stood  twenty  years  ago,  I  will  just  quote  a  note  of  my  own. 
Though  an  humble  authority,  still  I  was  speaking  the  language  of  the  British  Gov- 
ernment, and  that  language  was  received  by  the  American  Government  with  acqui- 
escence and  satisfaction. 

Then  he  gives  the  passage  from  his  letter  which  I  have  read  to  yon 
already.  1  will  merely  read  enough  of  it  to  remind  you  what  it  was. 
Its  words  are  these: 

The  Undersigned  resigns  all  pretensions  on  the  part  of  the  British  Government  to 
visit  and  search  American  vessels  in  time  of  peace ;  nor  is  it  as  American  vessels  that 
such  vessels  are  ever  visited.    But  it  has  been — 

and  so  on. 

He  then  proceeds  to  repeat  at  length  the  letter  which  I  have  already 
read. 

Now  it  will  be  convenient,  I  think,  if  I  deal  at  once  with  the  corre- 
spondence which  led  to  this  discussion  in  Parliament;  and  I  invoke  that 
correspondence,  not  merely  because  it  shows  that  there  wasnotthe  asser- 
tion as  a  matter  of  right  at  that  time,  or  that  if  there  was  at  any  time 
such  an  assertion,  it  was  definitely  abandoned.  In  view  of  what  I  have 
no  far  read,  and  still  more  in  view  of  what  I  am  about  to  read,  I  will 
content  myself  with  expressing  my  surprise  that  my  learned  friend,  Mr. 
Phelps,  having,  as  I  cannot  but  think  he  had,  all  this  matter  under  his 
eye,  or  at  least  having  the  opportunity  considering  it  thoroughly, 
should  have  written,  as  he  has  written  in  his  Argument,  at  page  161: 
"It  has  been  disused  but  never  abandoned". 

The  correspondence  is  correspondence  presented  to  Parliament  in 
1859,  and  I  read  from  the  Parliamentary  papers.  I  will  begin  by  an 
important  despatch  from  General  Cass  to  Lord  Napier. 

General  Gass,  I  believe,  was  at  that  time  Secretary  of  State. 

Mr.  Justice  Harlan.— Jip  what  year! 

Sir  Charles  Bussell.— 1859. 
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Mr.  Justice  Harlan. — He  was. 

Sir  Charles  Kussell. — It  is  rather  long,  but  it  is  important,  not 
merely  for  its  value  as  an  expression  of  the  views  of  the  United  States 
Government,  but  for  the  authority  which  it  cites  upon  the  general 
question  of  the  right  of  search.  On  page  5  of  this  correspondence,  he 
cites  an  opinion  of  Lord  Stowell  in  the  decision  of  a  case  of  a  French 
vessel  seized  upon  the  coast  of  Africa:  "No  nation  can  exercise  a  right 
of  visitation  and  search  upon  the  common  and  unappropriated  parts  of 
the  ocean  except  upon  the  belligerent  claim".  That  is,  of  course,  the 
contention  that  I  have  for  so  long  been  maintaining,  that  this  right  of 
search  is  a  belligerent  right  and  does  not  exist  in  time  of  peace.  He 
then  proceeds: 

1115       No  nation  has  the  right  to  force  its  way  to  the  liberation  of  Africa  by  tram- 
pling on  the  independence  of  other  States,  on  the  pretence  of  an  eminent 
good,  by  means  that  are  unlawful,  or  to  press  forward  to  a  great  principle  by  break- 
ing through  other  great  principles  which  stand  in  the  way. 

Then  on  page  6  is  this  emphatic  statement: 

The  United  States  deny  the  right  of  the  cruisers  of  any  other  power  whatever  for 
any  purpose  whatever  to  enter  tueir  vessels  by  force  in  time  of  peace.  No  such  right 
is  recognized  by  the  law  of  nations.  As  Lord  Stowell  truly  said:  "I  can  find  no 
authority  that  gives  the  right  of  interruption  to  the  navigation  of  States  upon  the 
high  seas,  except  that  which  the  right  of  war  gives  to  belligerents  against  neutrals. 
No  nation  can  exercise  a  right  of  visitation  and  search  upon  the  common  and 
unappropriated  parts  of  the  Ocean  except  upon  the  belligerent  claim". 

At  page  7  he  says  something  which  may  have  a  very  distinct  appli- 
cation to  this  case: 

It  is  one  thing  to  do  a  deed  avowedly  illegal,  and  excuse  it  by  the  attendant  cir- 
cumstances: and  it  is  another  and  quite  a  different  thing  to  claim  a  right  of  action, 
and  the  right  also  of  determining  when,  and  how,  and  to  what  extent,  it  shall  be 
exercised.  And  this  is  no  barren  distinction  so  far  as  the  interest  of  this  country  is 
involved,  but  it  is  closely  connected  with  an  object  dear  to  American  people — the 
freedom  of  their  citizens  upon  the  great  highway  of  the  world. 

So  much  for  General  Cass's  view.  Communications  were  then  opened 
with  other  European  Powers,  with  France  and  Germany  among  others, 
and  proposals  made  for  the  concession  of  mutual  rights  by  convention, 
which  some  of  those  Powers  agreed  to  in  1862.  On  page  38  of  this 
Parliamentary  paper  the  suggestion  is  made,  which  I  think  emanated 
in  the  first  instance  from  Lord  Malmesbury,  as  a  basis  of  such  a 
Convention. 

In  virtue  of  the  principle  of  the  immunity  of  national  flags,  every  merchant  vessel 
navigating  the  high  seas  is  exempt  from  all  foreign  jurisdiction.  A  ship  of  war  can 
therefore  only  visit,  detain,  arrest  aud  seize  those  merohant-vessels  which  she  recog- 
nizes as  being  of  the  same  nationality  as  herself. 

Then  he  proceeds: 

The  flag  being  primd  fade  the  distinctive  sign  of  the  nationality  of  a  vessel,  and 
consequently  the  proof  of  the  jurisdiction  to  which  she  is  subject,  it  is  natural  that 
a  merchant  vessel  on  finding  herself  on  the  high  seas  In  the  presence  of  a  man-of-war 
should  hoist  her  flag  to  attest  her  nationality :  so  soon  as  the  man-of-war  has  made 
herself  known  by  hoisting  her  colours,  the  merchant  vessel  ought  likewise  to  hoist 
hers.  If  she  refuses  to  hoist  her  flag  it  is  agreed  that  she  may  be  summoned  to  do 
so,  first,  by  a  blank  gun,  and  if  that  remains  without  effect,  by  a  second  gun  shotted, 
but  pointed  so  as  not  to  strike  her.  As  soon  as  the  merchant  vessel  by  hoisting  her 
flag  has  established  her  nationality,  the  foreign  man-of-war  can  claim  no  authority 
over  her.  The  utmost  which  the  latter  may  do  is,  in  certain  cases,  to  claim  the  right 
of  speaking  with  her;  that  is  to  say,  to  ask  her  to  reply  to  questions  addressed  to 
her  through  a  speaking  trumpet,  but  without  interfering  with  her  course.  When, 
however,  the  presumption  of  nationality  resulting  from  the  colours  hoisted  by  a 
merchant  vessel  is  rendered  seriously  doubtful  by  information  or  by  signs  of  a  nature 
to  encourage  the  belief  that  the  vessel  does  not  belong  to  the  nation  whose  colours 
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she  has  assumed,  then  the  foreign  man-of-war  may  have  recourse  to  a  verification  of 
the  nationality  assumed.    With  this  object  a  boat  shall  be  sent  to  the  suspected 

1116  vessel  which  shall  have  been  previously  hailed  to  announce  the  intended  visit. 
The  verification  shall  consist  of  the  examination  of  the  papers  proving  the 

nationality  of  the  vessel. 

These  were  the  proposals  which  resulted  in  the  Treaty  of  1862  upon 
the  subject. 

Lord  Hannen. — From  whom  did  these  proposals  emanate! 

Sir  Charles  Eussell. — Originally  from  Lord  Malmesbury,  I  think. 
It  was  a  communication  by  Lord  Malmesbury,  the  Foreign  secretary, 
to  Lord  Napier  the  British  Minister  at  Washington.  This  was  Lord 
Malmesbury's  proposal  as  to  the  identical  instructions  to  be  given  to 
the  cruisers  of  these  nations. 

He  says: 

The  exhibition  of  these  documents  is  all  that  can  he  desired.  All  enquiry  into  the 
nature  of  the  cargo,  commercial  operations,  or,  in  a  word,  on  any  other  point  bat  that 
of  nationality,  all  search  or  visit  of  any  kind,  are  absolutely  forbidden.  The  officer 
entrusted  with  the  verification  ought  to  conduct  hi*  proceedings  with  great  discre- 
tion and  with  all  courtesy,  and  leave  the  vessel  as  soon  as  the  verification  has  been 
effected,  offering  to  enter  in  the  ship's  papers  the  fact  and  circumstances  of  the 
verification,  and  the  motives  which  determined  him  to  resort  to  it. 

Except  in  the  case  of  legitimate  suspicion  of  fraud,  it  ought  never  otherwise  to  he 
necessary  for  the  commander  of  a  man-of-war  to  go  or  to  send  on  board  a  merchant- 
vessel,  so  numerous  are  the  signs  which,  putting  colours  out  of  the  question,  reveal 
to  the  eye  of  a  seaman  the  nationality  of  a  vessel. 

Then  follows  this  important  provision : 

In  every  case  it  is  clearly  understood  that  the  man-of-war  that  decides  on  hoard- 
ing a  foreign  merchant- vessel  does  it  at  her  own  risk  and  peril,  and  remains  respon- 
sible for  ail  the  consequences  which  may  he  the  result  of  her  act. 

The  commander  of  the  foreign  ship  of  war  who  shall  have  had  recourse  to  this 
measure  ought,  in  all  cases,  to  make  it  the  subject  of  a  report  to  his  Government, 
and  should  explain  the  reasons  of  his  having  so  acted.  This  report,  and  the  reasons 
which  led  to  the  verification,  shall  be  communicated  officially  to  the  Government  to 
which  the  vessel  whose  colours  have  been  verified  shall  belong. 

Whenever  the  examination  shall  not  be  justified  by  evident  reasons,  or  shall  not 
have  been  conducted  in  a  suitable  manner,  a  claim  may  arise  for  indemnity. 

There  then  is  a  communication  of  a  similar  kind  to  the  Government 
of  .France;  and  on  page  59  there  is  a  communication  to  Lord  Malmes- 
bury by  the  Duke  of  Malakoff ;  and  annexed  was  a  draft  of  instructions 
proposed  to  be  issued  to  the  Commanders  of  French  ships  of  war,  which 
are,  (though  I  have  not  compared  them  word  for  word),  practically 
identical  with  what  I  have  read.  I  will  read  sufficient  to  justify  that 
statemen  t.    They  begiu : 

INSTRUCTIONS  PROPOSED  TO  BE  ISSUED  TO  COMMANDERS  OF  FRENCH  SHIPS  OF  WAR. 

In  consequence  of  the  lapse  of  the  Treaty  with  Great  Britain  for  the  suppression 
of  the  Slave  Trade,  the  French  and  British  Governments  have  felt  the  necessity  of 
coming  to  some  provisional  arrangement  with  respect  to  the  visit  of  merchant-vessels 
suspected  of  fraudulently  assuming  the  British  flag. 

1117      .  The  counterpart  of  that  was  "  suspected  of  assuming  fraudu- 
lently the  French  flag",  and  it  begins: 

Protected  by  the  independence  of  her  national  flag,  a  merchant- vessel  navigating 
the  high  seas  is  subject  to  no  foreign  jurisdiction,  unless  by  virtue  of  any  Treaty. 
A  man-of-war  can  therefore  only  visit,  detain,  arrest,  and  seize  those  merchant-ves- 
sels which  she  recognises  as  being  of  the  same  nationality  as  herself. 

And  it  proceeds  to  point  in  the  same  way  to  the  flag  being  a  primd 
facie  indication,  if  there  is  no  ground  to  suspect  its  honesty,  of  the 
nationality  of  the  vessel* 
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Then  it  proceeds  to  say  that,  if  it  can  be  seriously  called  in  question 
that  it  is  fraudulently  assumed,  the  proceedings  mentioned  may  be 
taken;  and  finally,  in  clause  10: 

In  every  supposition 

that  means  in  every  supposed  case, 

it  is  thoroughly  understood  that  the  captain  of  a  man-of-war  who  decides  upon  board- 
ing or  sending  on  board  a  inerch ant-vessel,  always  does  it  at  his  own  risk  and  peril, 
and  remains  responsible  for  all  the  consequences  of  his  act. 

If  the  captain  is  mistaken,  if  he  finds  that  the  vessel  is  honestly  bear- 
ing the  flag  to  which  she  is  entitled,  then  the  nation  to  which  the  cruiser 
belongs  must  pay  if  the  vessel  has  been  damnified. 

The  President. — Is  not  that  French  draft  applicable  to  time  of  wart 

Sir  Charles  Russell. — I  do  not  understand  it  to  be  so.  I  under- 
stood this  was  intended  to  be  applicable  in  time  of  peace  also,  that  it 
should  be  mutually  agreed  by  treaty  to  allow  this  invasion  of  what 
would  have  been,  without  such  agreement,  the  invasion  of  the  territori- 
ality of  the  country.  The  object  was  one  which  all  Governments  would 
apparently  have  a  prima  facie  interest  in  effecting,  namely,  the  preven- 
tion of  the  fraudulent  use  of  the  national  flag. 

The  President. — Were  there  any  negotiations  between  France  and 
England  at  that  time  about  that  matter. 

Sir  Charles  Russell. — Certainly,  what  I  have  just  read  to  you  was 
the  communication  from  the  Duke  of  Malakoff  to  Lord  Malmesbury. 

The  President. — As  it  is  dated  in  1859, 1  thought  it  was  a  pro- 
vision with  reference  to  the  Italian  war  against  Austria. 

Sir  Charles  Russell. — I  do  not  see  any  trace  of  it.  The  real  object 
of  the  whole  of  this  matter  was  the  desire  of  those  nations  that  were 
really  in  earnest  to  suppress  the  slave  trade,  that  flags  of  nations  that 
were  themselves  parties  to  the  suppression  should  not  be  fraudulently 
used,  or  that  flags  of  other  nations  should  not  be  fraudulently  used  to 
cover  that  obnoxious  traffic.  1  did  read  it,  but  probably  I  did  not  read 
distinctly.  It  i&  headed  "  Instructions  proposed  to  be  issued  to  com- 
manders of  French  ships  of  war." 
1118  The  President. — Tes,  but  it  does  not  apply  in  time  of  peace. 
It  does  not  imply  that  it  is  connected  with  the  slave  trade  nego- 
tiations.   That  is  what  I  did  not  know. 

Sir  Charles  Russell. — If  I  may  suggest,  the  first  clause  rather 
shows  it  must  have  been  contemplating  a  time  of  peace  and  not  a  time 
of  war: 

In  consequence  of  the  lapse  of  Treaty  of  Great  Britain  for  the  suppression  of  the 
slave  trade  the  French  and  British  Governments  have  ifclt  the  necessity  of  coming 
to  some  provisional  arrangement  with  respect  to  the  visit  of  merchant- vessels  sus- 
pected of  fraudulently  assuming  the  British  flag. 

The  President. — Yes,  I  beg  your  pardon,  I  had  lost  sight  of  it:  you 
did  read  it  and  I  remember  it  now. 

Sir  Charles  Russell. — Then,  on  page  64,  are  to  be  found  similar 
instructions  "about  to  be  issued"  (they  bad  then  got  to  the  point  of 
agreement)  "to  the  Commanders  of  Cruisers^.  I  need  not  trouble  by 
reading  that;  1  think  it  follows  on  the  same  lines. 

There  is  only  one  other  reference  I  have  to  make.  The  United  States 
come  into  this  arrangement;  and  I  will  read  General  Cass's  communi- 
cation on  the  subject.  It  is  the  12th  of  May,  1859,  to  Lord  Lyons,  who 
was  then  Minister  at  Washington.  A  similar  draft  had  been  sent  for 
the  consideration  of  the  United  States  Government: 

As  stated  in  the  draft  furnished  by  Lord  Napier,  no  merchant -vessel  navigating 
the  high  seas  is  subject  to  any  foreign  jurisdiction.    A  vessel  of  war  cannot,  there- 
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fbre,  visit,  detain,  arrest,  or  seize  (except  under  Treaty)  any  merchant-vessel  not 
recognised  as  belonging  to  her  own  nation.  And  as  a  necessary  consequence  from 
this  rule,  it  is  added  in  the  same  draft  that  in  every  case  it  is  clearly  to  be  under- 
stood that  the  vessel  of  war  which  determines  to  board  a  merchant- vessel  must  do 
so  at  her  own  risk  and  peril,  and  must  remain  responsible  for  all  the  consequences 
which  may  result  from  her  own  act. 

Then  General  Cass  proceeds: 

These  extracts,  which  fix  the  responsibility  of  every  Government  whose  officers 
interrupt  the  voyage  of  a  merchant- vessel  upon  the  ocean,  suggest  very  strongly  the 
adoption  by  each  Government  of  such  instructions  to  its  own  officers,  as  will  tend  to 
make  them  appreciate  this  responsibility,  and  lead  them  to  observe  great  caution  in 
acting  upon  their  suspicions  against  such  a  vessel.  The  same  extracts  supply  a  very 
just  limitation,  also  in  respect  to  the  oases  to  which  the  instructions  can,  under  any 
circumstances,  apply. 

And  then  follows  this  passage,  to  which  I  would  ask  attention. 

Leaving  out  of  view, 

says  General  Cass 

the  crime  of  piracy,  which  happily  is  now  seldom  committed,  the  only  instance 
(except  under  Treaty)  in  which  a  ship  of  war  may  be  excused  in  visiting,  detaining, 
arresting,  or  seizing  any  merchant-vessel  bearing  a  foreign  flag,  is  when  snch  vessel 
is,  for  good  and  sufficient  reasons,  believed  to  belong,  in  fact,  to  the  country  of  the 
visiting  ship, — 

their  own  nationals'  ship. 

A  slaver  cannot  be  detained  by  a  foreign  vessel  because  it  is  a  slaver,  unless 

1119    the  right  of  detention  in  such  a  case  has  beeu  conferred  by  the  Government 

to  which  the  foreign  vessel  belongs.    Except  so  far  as  it  may  have  parted  with 

it  by  Treaty,  every  nation  has  the  exclusive  care  of  its  own  flag  upon  the  high  seas. 

The  final  letter  is  also  a  letter  from  General  Cass  of  the  25th  of  Janu- 
ary, 1859,  in  which  he,  referring  to  the  African  Slave  Trade,  says,  and 
quite  justly  says : 

The  United  States  were  among  the  earliest  of  the  nations  of  the  world  to  denounce 
the  Traffic  as  uujust  and  inhuman. 

And  then  he  proceeds: 

While,  however,  the  President  is  thus  earnestly  opposed  to  the  African  Slave 
Trade,  and  thus  determined  to  give  full  effect  to  the  laws  of  the  United  States  for 
its  suppression,  he  cannot  permit  himself,  in  so  doing,  to  concur  in  any  principle,  or 
assent  to  any  practice,  which  he  believes  would  be  inconsistent  with  that  entire 
immunity  of  merchant- vessels  upon  the  ocean,  in  time  of  peace,  for  which  this  Gov- 
ernment has  always  contended,  and  in  whose  preservation  the  commerce  of  the 
world  has  so  deep  an  interest. 

This  is  also  the  position,  I  am  gratified  to  observe,  of  the  Government  of  France. 
France,  like  the  United  States,  recognises  no  right  of  search  or  visit  upon  the  high 
seas,  except  in  time  of  war.  France,  like  the  United  States,  holds,  in  the  language 
of  your  Memorandum,  that  an  "armed  vessel  cannot  visit,  detain,  arrest,  or  sieze  any 
but  such  merchant- vessels  as  it  ascertains  to  belong  to  the  same  nation  to  which  the 
armed  vessel  itself  belongs."  France,  like  the  United  States,  holds  further,  that 
while  cases  may  exist  of  a  fraudulent  assumption  of  a  flag,  the  verification  of  such 
a  case  must  be  made  at  the  peril  of  the  party  making  it,  or  in  the  words  of  your 
Memorandum,  "under  all  circumstances  it  is  well  understood  that  the  armed  vessel 
that  may  determine  to  board  a  foreign  merchant- vessel,  does  so  in  every  instance  at 
its  own  risk  and  peril,  and  stands  responsible  for  all  the  consequences  which  may 
follow  the  act." 

While  thus  recognizing  the  immunity  of  merchant-vessels  on  the  ocean,  and  the 
grave  responsibility  which  is  assumed  by  a  ship  of  war  when  she  boards  a  foreign 
ship  in  order  to  verify  its  flag,  your  Memorandum  suggests  some  interesting  views 
in  respect  to  the  caution  with  which  such  a  verification  should  be  pursued,  and  snch 
a  responsibility  exercised. 

I  do  not  understand  that  the  French  Government  desires  to  limit  this  responsi- 
bility, or  to  change  in  any  way  that  rule  of  international  law  by  which  in  time  of 
peace  an  honest  merchantman  is  protected  on  the  ocean,  from  any  visit,  detention, 
or  search  whatever. 
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Now  I  have  come  to  the  end  of  that  correspondence,  and  I  will  not 
more  pointedly  refer  to  the  inaccuracies,  as  I  submit  I  have  now  shown 
them  to  be,  of  the  United  States  Argument  than  to  say  this,  that  this 
correspondence  clearly  shows  that  whatever  assertion  was  made  in  the 
first  instance  was  not  an  assertion  of  a  general  right  of  visitation  and 
search,  but  was  a  right  put  forward  as  a  right  undoubted,  I  admit,  by 
Lord  Palmerston,  who  used  that  language,  of  visitation  for  the  purpose 
of  establishing  the  nationality  of  the  ship:  that  from  the  assertion  of 
that  right,  in  the  emphatic  language  which  I  read  earlier,  he  retired: 
and  that  that  view  is  expressly  disclaimed  by  the  responsible  minister 
of  the  Crown  in  his  place  in  Parliament,  acting  upon  tbe  opinion  of  the 
Law  Officers  of  the  day,  and  reiterated  and  communicated  in  the  cor- 
respondence which  I  have  just  read. 
1120       Lord  Hannen. — What  did  those  proposals  result  int 

Sir  Charles  Eussell.— In  a  Treaty  of  1862.    I  thought  I  had 
it  here  to  refer  to  it,  but  1  have  not,  my  Lord. 

Lord  Hannen. — I  only  wanted  a  general  statement  to  what  extent 
they  were  adopted. 

Sir  Charles  KiJssell. — Shortly  put  it  is  this :  a  Treaty  was  entered 
into  between  the  United  States  and  Great  Britain,  by  which  was  mutu- 
ally conceded  to  the  ships  of  war  of  each  Power  the  right  under  the 
general  conditions  I  have  read  to  search  vessels  bearing  the  flag  of  the 
other,  in  order  to  ascertain  if  it  were  the  true  flag.  The  Treaty,  was 
confined  in  its  operation  to  the  waters  in  which  the  West  African  slave- 
trade  would  have  been  carried  on. 

General  Foster. — In  1862 1 

Sir  Charles  Eussell.— I  think  so. 

The  President. — And  I  think  in  the  Treaty  between  France  and 
England  that  not  even  so  much  as  that  was  conceded. 

Sir  Charles  Eussell. — No,  not  till  a  later  period.  France  has 
always  been  very  staunch  in  denying  any  right  of  interference  with  its 
ships  upon  the  high  seas,  even  under  these  extreme  circumstances  as 
they  were  considered.  She  always  strenuously  denied  the  right  in  any 
form,  and  even  as  a  matter  of  agreement  she  was  very  slow  and  chary 
in  altering  the  position  she  assumed. 

I  now  pass  on  to  another  matter.  Tou  will  see  at  the  end  of  page 
162  of  the  Argument  an  innocent  little  passage,  as  it  looks  there,  taken 
from  Azuni,  which,  if  I  did  not  explain  the  context,  might  lead  to  a 
very  wrong  conclusion  indeed  as  to  its  meaning. 

Azuni  carries  the  principle  still  further,  and  holds  that  even  national  rights  should 
yield  to  the  rights  of  another  nation,  when  the  consequences  to  the  latter  are  the 
more  important. 

A  very  broad  proposition  indeed. 

When  the  perfect  right  of  one  nation  clashes  with  the  perfect  right  of  another, 
reason,  justice,  and  humanity  require  that  in  such  case  the  one  that  will  experience 
the  least  damage  should  yield  to  the  other. 

Well,  if  it  has  any  application  to  this  case  that  would  mean  that  it 
is  more  important  to  the  United  States  to  keep  to  the  industry  of  kill- 
ing seals  on  the  Pribilof  Islands  than  it  can  be  to  Canadian  fishermen 
to  pursue  pelagic  sealing  on  the  high  seas,  and  therefore  pelagic  seal- 
ers should  on  that  ground  give  way. 

But  I  cannot  think  that  my  learned  friend  Mr.  Phelps  had  leisure  to 
read  the  context,  or  he  would  not  have  cited  this  passage,  because 
when  the  context  is  read,  his  citation  is,  to  say  the  least,  amusing.  My 
learned  friend,  Mr.  Box,  has  been  good  enough  to  summarize  the  whole 
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passage  for  me,  and,  I  think,  correctly.    I  have  Aznni  here,  and  I  will 
hand  it  to  my  learned  friend.    It  is  Azuni,  vol.  1,  page  226. 

1121  This  is  the  rhumt  of  the  full  passage  and  context,  and  my 
learned  friends  will  see  the  point  he  makes — the  illustration  he 

gives  of  the  clashing  of  those  rights. 

Marquis  Venosta. — Azuni  was  an  Italian. 

Sir  Charles  Russell.— Yes  he  was  an  Italian  writer  on  the  "  Droit 
maritime  de  l'Europe". 

Mr.  Phelps. — I  cited  from  the  English  translation,  this  is  the  French. 

Sir  Richard  Webster. — That  may  be  so,  but  still  his  words  are 
there. 

Mr.  Phelps.— Yes. 

Sir  Charles  Russell. — My  criticism  is  not  one  that  turns  upon 
verbal  translation.  The  translation  that  my  learned  friend  has  used  is 
quite  accurate  so  far  as  the  translation  goes,  but  it  is  tile  context  I  want 
to  call  attention  to  to  show  what  the  particular  passage  means. 

It  is  in  nature  a  sacred  and  inviolable  law  which,  in  the  conflict  of 
two  equal  rights,  authorises  the  suspension  of  the  one  of  which  the 
interruption  produces  a  less  damage,  reparable  in  some  manner  either 
more  easily  or  with  less  expense. 

These  are  the  instauces,  and  the  Tribunal  will  at  once  see  that  this 
is  my  only  point  about  it. 

The  instances  given  are: 

Jettison:  that  is  to  say,  a  ship  is  in  peril,  the  whole  adventure  is  in 
peril,  and  the  right  of  the  owner  of  particular  goods,  which  happen  to  be 
on  the  top  of  the  cargo  and  under  the  hatch  way,  must  give  way  if  the 
jettison  of  that  cargo  is  necessary  for  the  preservation  of  the  greater 
portion  of  the  whole  adventure,  or  of  the  lives  of  those  on  board. 

Demolition  of  a  house  to  prevent  a  fire  from  spreading  to  one's  own: 
Like  the  case  which  frequently  happens  in  the  great  prairies  of  America 
where  it  is  I  believe  thought  perfectly  justifiable  if  a  fire  is  raging,  to 
cut  down  the  intervening  vegetation,  which  belongs  to  somebody  else, 
to  prevent  that  fire  spreading  and  causing  more  widely  spread  devasta- 
tion. 

So,  sinking  a  burning  ship  to  prevent  the  fire  from  spreading  to  its 
neighbours. 

Taking  one's  neighbour's  timber  to  raise  the  bank  of  a  stream  which 
is  on  the  point  of  overflowing. 

In  extreme  scarcity,  taking  ship-loads  of  food  to  supply  the  nation 
which  is  in  want.    That  is  of  course  a  very  extreme  case. 

In  all  these  cases  says  Azuni  it  is  enough  to  repair  the  damages  in 
order  to  prevent  complaint. 

This  violation  of  right  is  commanded  by  the  imperious  law  of  neces- 
sity which,  in  this  conflict,  chooses  that  one  avoid  the  imminent,  irre- 
parable, and  greater  evil,  of  the  death  or  ruin  of  a  great  number  of 
individuals,  equivalent  compensation  being  granted. 

I  think  that  will  show  that  the  particular  passage  is  not  of  any  value 
upon  the  subject  fre  are  discussing. 

I  pass  on  now  to  one  of  a  series  of  illustrations  given  by  my  learned 
friend,  which,  of  course,  he  would  not  have  given  if  he  had  not  satis- 
fied his  own  mind  that  they  were  in  some  sense  analogies.    But 

1122  analogies  are  like  metaphors.    They  are  very  difficult  to  man- 
age; and  indeed  an  analogy  brings  you  but  a  very  short  way, 

and  that  not  very  satisfactory  either,  upon  your  journey,  because  you 
have  first  to  establish  that  the  analogy  is  really  a  perfect  analogy,  and 
when  you  have  got  to  that  point  it  becomes  a  questiQU  idem  per  idem, 
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so  that  yon  are  remitted  back  to  the  original  case,  which  was  your  crux 
and  difficulty  in  the  matter. 

But  I  must  notice  these  cases.  The  first  is  on  the  top  of  page  176  of 
the  argument: 

Suppose  that  some  method  of  explosive  destruction  should  be  discovered  by  which 
vessels  on  the  seas  adjacent  to  the  Newfoundland  coast  outside  of  the  jurisdictional 
line  could,  with  profit  to  themselves,  destroy  ail  the  fish  that  resort  to  those  coasts, 
and  so  put  an  end  to  the  whole  fishing  industry  upon  which  their  inhabitants  so 
largely  depend.  Would  this  be  a  business  that  would  be  held  justifiable  as  a  part  of 
the  freedom  of  the  seat  Although  the  fish  are  admitted  to  be  purely  /era  natures, 
and  the  general  right  of  fishing  in  the  open  seas  outside  of  certain  limits  is  not  denied. 

Well,  I  would  first  ask:  Is  there  any  analogy  between  that  case  and 
the  case  we  are  discussing,  if  that  can  be  called  the  exercise  of  the  right 
of  fishing  at  all?  As  I  read  the  case,  I  fail  to  see  where  the  profit 
comes  in,  because  he  says:  "Could,  with  profit  to  themselves,  destroy 
all  the  fish  ». 

Mr.  Phelps.— Yes. 

Sir  Charles  Eussell. — And  gather  them — perhaps  that  is  under- 
stood? 

Mr.  Phelps.— Certainly. 

Sir  Charles  Russell. — "  Destroy  all  the  fish  and  gather  them".  I 
have,  in  the  first  instance,  to  say  that  it  is  a  little  extravagaut  to  com- 
pare that  which  is  not  a  known  or  recognized  ibrm  of  fishing  with  the 
pursuit  of  seals  pelagically,  which  is  the  oldest  form  of  the  pursuit  of 
seals  known  in  the  history  of  the  pursuit  itself. 

Next,  I  say — (I  think  Senator  Morgan  was  good  enough  to  put  a 
question  to  me  the  other  day  on  the  subject) — if  in  truth  the  case  were 
that  such  wholesale  destruction  were  resorted  to  for  disproportionate 
results,  it  would  be  very  strong  evidence  indeed  to  go  to  any  Tribunal 
to  determine  whether  that  act  was  not  itself  done  maliciously,  and  with 
the  intent  to  injure  those  who  had  the  common  right  of  fishing. 

Now  the  next  case  that  is  put  is  this: 

An  Atlantic  cable  has  been  laid  between  America  and  Great  Britain,  the  operation 
of  which  is  important  to  those  countries  and  to  the  world.  Suppose  some  method 
of  deep-sea  fishing  or  marine  exploration  should  be  invented,  profitable  to  those 
engaged  in  it,  but  which  should  interrupt  the  operation  of  the  cable  and  perhaps 
endanger  its  existence.  Would  those  nations  be  powerless  to  defend  themselves 
against  such  consequences,  because  the  act  is  perpetrated  upon  the  high  seat 

Well,  one  would  require  to  know  the  circumstances  intended  to  be 
contemplated  by  that  paragraph.  For  instance :  Was  the  injury  to  the 
cable  done  accidentally  in  the  lawful  pursuit  of  a  known  mode , 
1123  of  fishing,  because,  if  so  done,  I  should  say  there  was  no  remedy, 
and  no  cause  of  complaint.  If  it  were  done  gratuitously  and 
maliciously,  I  should  have  thought  there  was.  I  am  not  now  troubling 
myself  with  the  question  of  jurisdiction  or  the  particular  Court  in 
which  the  cause  of  action  might  be  tried — I  am  speaking  of  it  on  broad 
and  general  principles,  assuming  no  question  of  venue,  or  of  technical 
difficulty,  to  arise.-  But  in  truth  all  this  matter  (because  of  the  uncer- 
tainty of  what  the  rights  would  be  juridically  considered  in  relation  to 
such  a  matter)  has  been  already  deait  with,  with  the  co-operative  assent 
of,  I  may  say,  all  the  civilized  Powers  in  the  World.  I  proceed  to  shew 
how  it  has  been  dealt  with. 

By  the  Treaty  of  the  14th  March  1884, — I  will  mention  presently 
what  nations  are  parties  to  it — wilful  and  negligent  interruptions  of 
telegraphic  communication  are  made  punishable  without  prejudice  to 
civil  action  (Art.  2) ;  offenders  are  to  be  tried  in  the  Courts  of  the  coun- 
try of  their  own  ship  or  nation  (Art.  8) ;  and  when  there  is  reason  to 
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believe  that  a  ship  has  infringed  the  Treaty,  the  cruisers  of  the  con- 
tracting Parties  may  require  production  from  the  master  of  "  pieces 
ofiicielles"  proving  its  nationality  (Art.  10). 

Now  I  have  the  Treaty  before  me.  The  Powers  who  are  parties  to  it 
are. — The  Queen  of  the  United  Kingdom  of  Great  Britain  and  Irelaud; 
the  Emperor  of  Germany;  the  King  of  Prussia;  the  President  of  the 
Argentine  Confederation;  the  Emperor  of  Austria;  the  King  of  Bohe- 
mia; the  King  of  the  Belgians;  the  Emperor  of  Brazil;  the  President 
of  the  Bepublic  of  Costa  liica;  the  King  of  Denmark;  the  President 
of  the  Dominican  Republic;  the  King  of  Spain;  the  President  of  the 
United  States  of  America;  the  President  of  the  States  of  Columbia; 
the  President  of  the  French  Bepublic;  the  President  of  the  Bepublic 
of  Guatemala;  the  King  of  the  Hellenes;  the  King  of  Italy;  the  King 
of  the  Ottomans;  the  King  of  the  Netherlands;  The  Grand-Duke  of 
Luxembourg;  the  Shah  of  Persia;  the  King  of  Portugal;  the  King  of 
Boumania;  the  Emperor  of  all  the  Bussias ;  the  President  of  the  Bepub- 
lic of  Salvador;  the  King  of  Servia;  the  King  of  Sweden  and  Norway; 
the  President  of  the  Oriental  Bepublic  of  Uruguay.  I  cannot  suggest 
any  great  Power  that  is  not  a  party  to  this  Convention,  and  therefore 
the  case  which  my  friend  here  suggests  as  a  difficulty  is  a  case  which 
these  Powers  have  recognized  as  one  which  might  not  be  perhaps  ade- 
quately or  properly  dealt  with  under  existing  international  law,  and 
therefore  they  have  made  it  a  matter  of  express  compact  for  the  bene- 
fit of  all  the  Nations. 

Now  the  next  case  on  pnge  176,  to  which  my  friend  refers,  is  one 
highly  creditable  to  my  friend's  ingenuity,  but  does  it  help  the  Tribunal  f 

My  friend  says: 

If  a  light-house  were  erected  by  a  nation  in  -waters  outside  of  the  three-mile  line, 
for  the  benefit  of  its  own  commerce  and  that  of  the  world, 

that  is  the  first  "if" 

1124    if  some  pursuit  for  gain  on  the  adjacent  high  sea  should  be  discovered  which 
Would  obscure  the  light  or  endanger  the  light-house  or  the  lives  of  its  inmates, 
would  that  Government  be  defenseless  f  * 

Well,  it  is  a  very  difficult  case  to  realize  what  is  really  meant  by  that. 
For  instance,  I  cannot  quite  realize  how  a  pursuit  of  fishing  on  the 
high  seas  could,  except  by  some  stretch  of  imagination  of  which  I  am 
not  capable,  require  the  obscurity  of  the  light  of  a  light-house,  or 
endanger  the  lighthouse  or  the  lives  of  its  inmates;  but  I  wish  to 
point  out  that  I  think  my  friend  has,  for  the  moment  forgotten,  that  if 
ft  light-house  is  built  upon  a  rock  or  upon  piles  driven  into  the  bed  of 
the  sea,  it  becomes,  as  far  as  that  light-house  is  concerned,  part  of  the 
territory  of  the  nation  which  has  erected  it,  and,  as  part  of  the  territory 
Of  the  nation  which  has  erected  it,  it  has,  incident  to  it,  all  the  rights 
that  belong  to  the  protection  of  territory — no  more  and  no  less. 

Mr.  Phelps. — If  it  should  be  five  miles  out? 

Sir  Charles  Eussell. — Certainly,  undoubtedly*  The  most  impor- 
tant light-houses  in  the  world  are  outside  the  3  mile  limit. 

Lord  Hannen.— The  great  Eddystone  Light-house,  14  miles  off  the 
land,  is  built  on  the  bed  of  a  rock. 

Sir  Charles  Russell. — That  point  has  never  been  doubted;  and 
if  it  were  there  is  ample  authority  to  support  it.  The  right  to  acquire 
by  the  construction  of  a  light-house  on  a  rock  in  mid-ocean  a  territorial 
right  in  respect  of  the  space  so  occupied  is  undoubted;  and  therefore  I 
answer  my  friend's  case  by  saying  that  ordinary  territorial  law  would 
apply  to  it — there  is  no  reason  why  any  different  territorial  law  should 
apply. 

B  8,  ft  zni 22 
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Then  my  friend  proceeds: 

Lord  Chief  Justice  Cockboni  answers  this  inquiry  in  the  case  of  Quae*  v.  Keyn 
above  cited  (p.  198)  when  he  declares  that  such  encroachments  upon  the  high  sea 
would  form  a  part  of  the  defence  of  a  country,  and  "  come  within  the  principle  that 
a  nation  may  do  what  is  necessary  for  the  protection  of  its  own  territory/' 

The  passage  which  I  conceive  my  friend  was  referring  to,  is  a  passage 
which,  like  that  from  Azuni,  requires,  in  order  to  understand  it,  the 
whole  passage  to  be  read.  I  am  reading  now  from  page  58  of  a  printed 
report  of  the  Judgment  of  Lord  Chief  Justice  Cockburn. 

It  does  not  appear  to  me  that  the  argument  for  the  prosecution  is  advanced  by 
reference  to  encroachments  on  the  sea,  in  the  way  of  harbours,  piers,  break- waters, 
light  houses,  and  the  like,  even  when  projected  into  the  open  sea,  or  of  forts  erected 
in  it,  as  is  the  case  in  the  Solent.  Where  the  sea,  or  the  bed  on  which  it  rests,  can 
be  physically  occupied  permanently,  it  may  be  made  subject  to  occupation  in  the 
same  manner  as  unoccupied  territory.  In  point  of  fact,  snch  encroachments  are 
generally  made  for  the  benefit  of  the  navigation ;  and  are  therefore  readily  acquiesced 
in.  Or  they  are  for  the  purposes  of  defence,  and  come  within  the  principle  that  a 
nation  may  do  what  is  necessary  for  the  protection  of  its  own  territory.  Whether 
if  an  encroachment  on  the  sea  were  such  as  to  obstruct  the  navigation,  to  the  ships 
of  other  nations,  it  would  not  amount  to  a  just  oause  of  complaint,  as  inconsistent 

with  international  rights,  might,  if  the  case  arose,  be  deserving  of  serious  oon- 
1125    sideration.    That  such  encroachments  are  occasionally  made  seems  to  me  to  fall 

very  far  short  of  establishing  such  an  exclusive  property  in  the  littoral  sea  as 
that,  in  the  absence  of  legislation,  it  can  be  treated,  to  all  intents  and  purposes,  as 
part  of  the  realm. 

In  other  words,  it  defends  and  justifies  the  taking  possession  of  a 
certain  part  of  the  sea,  and  permanently  occupying  it  for  the  purpose 
of  erecting  light-houses. 

Of  course  the  President  and  other  members  of  the  Tribunal  are  aware 
that  by  the  invention  of  a  blind  gentleman  of  the  name  of  Mitchell, 
who  invented  the  screw-pile  arrangement,  these  piles  are  driven  down 
in  great  depths  of  the  sea,  and  upon  these  piles  in  many  places,  where 
there  is  no  rock  as  a  more  secure  resting  place,  many  light-houses 
throughout  the  world  are  supported. 

I  think  I  have  got  to  the  end  of  the  illustrations  and  of  the  cases 
cited  by  my  learned  friend  with  the  exception  of  one  set  of  cases,  which 
may  be  called  appeals  in  the  nature  of  argumentum  ad  kominem,  to 
which  I  have  already  incidentally  referred  namely:  cases  as  to  which 
there  is  a  supposed  analogy  with  the  rights  that  the  United  States  are 
here  contending  for;  a  supposed  analogy  conceived  to  be  found  in  cer- 
tain legislation  of  Great  Britain,  especially  legislation  in  relation  to 
her  colonies  and  by  her  colonies.  There  is  also  a  case  of  Church  v. 
Hubbard,  and  some  cases  cognate  to  it,  which  I  shall  have  a  little  later 
to  refer  to. 

But  I  shall  try  to  answer  on  this  occasion  the  question  addressed  to 
me  by  the  learned  President  before  the  adjournment  as  to  the  view  of 
the  British  Government  of  the  Greytown  incident.  You  recollect,  Sir, 
that  you  were  good  enough  to  address  that  inquiry  to  me. 

The  President.— Yes,  Sir  Charles. 

Sir  Charles  Russell. — I  am  now  able  to  answer  the  inquiry.  The 
matter  became  a  subject  of  discussion  in  the  House  of  Commons  on  the 
19th  of  June,  1857,  Lord  Palmerston  being  then  Prime  Minister.  In 
prder  to  appreciate  what  follows,  it  is  well  to  observe  that  the  way  in 
which  the  question  arose  was  this:  That  in  the  bombardment  of  Grey- 
town  loss  had  been  sustained  by  private  persons,  some  of  British 
nationality,  some  of  French,  and  some  of  other  nationalities;  and  the 
question  was  whether  in  the  circumstances  of  that  bombardment  of 
Greytown,  and  according  to  principles  of  international  law,  the  Gov* 
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ernment8  of  those  nationals  would  be  justified  in  pressing  upon  the 
United  States  claims  for  compensation.  The  short  answer  will  be  found 
in  the  statement  that  they  were  regarded  as  acts  of  belligerent  hos- 
tility, and  that  in  the  opinion  of  the  Law  Officers — I  will  read  the 
opinion  of  the  Law  Officer  of  the  day,  a  man  of  great  eminence — it  fell 
within  the  principle  that  innocent  neutrals  who  suffer  by  the  operation 
of  belligerent  acts  in  time  of  belligerency,  had  no  claims  which  their 
Governments  could  press  diplomatically.  There  were  as  usual  in  all 
cases  of  legislative  bodies  of  any  kind,  I  may  say,  and  certainly  of  a 
popular  character,  diverse  views,  and  persons  were  to  be  found 
1126  to  reproach  the  Government  of  the  day  for  not  having  been  more 
thorough  and  more  strenuous  in  insisting  that  there  should  be 
compensation  made.  For  instance,  I  see  that  Mr  Roebuck,  an  eminent 
politician  of  that  day,  makes  a  more  or  less  vehemeut  attack  upon  Lord 
Palmerston  because  he  has  not  done  more;  and  Mr  Disraeli,  as  he  then 
was,  Lord  Beaconsfield,  as  he  afterwards  became,  rather  joins  in  that; 
but  Lord  Russell,  who  was  at  that  time  not  in  the  Government  of  Lord 
Palmerston  (and  indeed,  as  some  of  you  will  recollect  was  on  anything 
but  good  terms  with  Lord  Palmerston,  in  1857),  supports  the  Govern- 
ment. What  the  Attorney  General  says  is  this : — the  reference  to  Han- 
sard is  Third  Series,  vol.  CXLVI,  page  47. 

(The  Attorney-General,  I  ought  to  say,  because  it  gives  some  weight 
to  his  opinion,  was  Sir  Kichard  Bethel,  afterwards  Lord  Westbury, 
Lord  Chancellor  of  England.) 

The  Attorney  General  assured  the  hon.  and  learned  member  for  Sheffield  (Mr  Roe- 
buck) and  the  hon.  Gentleman  who  had  just  sat  down,  that  if  the  law  advisers  of 
the  Crown  had  found  that,  compatibly  with  the.  international  law  of  Europe,  satis- 
faction could  have  been  demanded  from  America  for  the  losses  sustained  by  British 
subjects  at  Grey  town,  they  would  unquestionably  have  pressed  upon  the  Govern- 
ment advice  to  that  effect.  The  opinion  they  arrived  at  was  arrived  at  unwillingly 
and  reluctantly  by  the  law  advisers  of  the  Crown.  But  France  also  was  concerned 
in  this  affair,  and  was  she  to  be  accused  of  truckling  to  America?  In  France  they 
were  obliged  to  come  to  the  same  conclusion,  and  France  therefore  as  well  as  Eng- 
land had  abstained  from  pressing  any  demand  for  satisfaction  that  could  not  legally 
be  obtained.  The  experience  of  the  proceedings  between  this  country  and  America 
which  he  had  had  as  law  adviser  of  the  Crown  led  him  to  a  conclusion  the  reverse 
of  that  arrived  at  by  the  hon.  Gentleman  who  had  just  sat  down.  If  America  were 
asked  her  opinion,  she  would  say  that  she  had  reason  to  complain  again  and  again 
of  the  strictness  with  which  the  law  of  this  country  and  the  principles  of  interna- 
tional law  had  been  enforced'  against  her.  He  defied  the  hon.  Gentleman  to  point 
to  a  single  instance  in  which  England  had  given  up  a  legal  claim  to  satisfaction. 
Every  jurist  admitted  that  in  a  case  like  that  of  the  Greytown  bombardment  no 
compensation  could  be  enforoed  for  the  losses  sustained.  The  principle  which  gov- 
erned such  cases  was,  that  the  citizens  of  foreign  States  who  resided  within  the 
arena  of  war  had  no  right  to  demand  compensation  from  either  belligerents,  for  the 
losses  or  injuries  they  sustained.  As  an  instance  of  this  doctrine  he  would  beg  the 
hon.  Gentleman  to  call  to  mind  the  case  of  Copenhagen  and  the  bombardment  of 
other  places. 

I  care  not  whether  that  was  right  or  whether  that  was  wrong.  That 
was  the  view  taken  by  the  Law  Officer,  that  it  was  a  case  of  loss  within 
the  arena  of  war. 

Now  I  come  to  the  argument  from  the  analogy  of  legislation  in  Eng- 
land which  is  relied  upon  by  my  learned  friends.  If  I  may  be  permitted 
to  refer  the  Arbitrators  to  a  convenient  reference  which  will  save  the 
need  of  their  constantly  changing  their  books  of  reference,  I  would  ask 
them  to  refer  to  the  British  Argument,  at  page  39. 

Now  may  I  make — without  making  it  I  hope  in  any  acrimonious 
spirit — this  one  comment  in  reference  to  this  legislation  which  I  am 
about  to  call  attention  to.  The  facts  are,  with  sufficient  fullness  and 
correctness  in  each  of  these  cases,  set  out  in  the  British  Counter 
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1127  Case;  and  yet  we  have  in  the  argument  of  the  United  States 
these  cases  reproduced  as  if  they  had  not  been  explained,  and 

the  whole  statement  of  explanation  discarded  as  if  it  had  not  been  made 
at  all. 

The  President. — Perhaps  that  may  be  accounted  for  by  chronology: 
that  the  Argument  had  been  made  before  the  Counter  Case  was 
delivered. 

Sir  Charles  Russell. — There  was  an  extension  of  time;  but  if  my 
friend  says  so  I  will  accept  that. 

Mr.  Phelps. — Certainly  not.  We  stand  upon  the  Argument  without 
any  reference  to  chronology,  and  we  expect  to  sustain  it. 

Sir  Charles  Russell.— Then  my  friend  will  not  accept  the  shield, 
Mr.  President,  which  you  are  good  enough  graciously  to  offer. 

Mr.  Justice  Harlan. — What  is  your  point  t  that  the  American  Argu- 
ment should  have  referred  to  the  Counter  Case  and  not  reproduced  the 
statutes  in  it? 

Sir  Charles  Russell. — My  argument  is — if  it  deserves  to  be  desig- 
nated by  the  name  of  argument — my  observation  is  that  whereas  in 
our  Counter  Case  we  had  stated  the  facts  as  they  are — 

Mr.  PHELPg. — As  you  claim  them. 

Sir  Charles  Russell. — The  facts  as  they  are  as  to  this  legislation: 
in  the  United  States  Argument  that  statement  of  the  facts  as  they  are 
is  entirely  disregarded  as  if  it  had  not  been  made;  the  whole  statement 
is  ignored.  It  is  not  an  important  matter;  but  I  think  it  is  fitting  to 
make  some  reference  to  it  because  one  would  have  expected  that  when 
in  the  British  Counter  Case  the  explanations  were  giveu,  some  notice 
would  be  taken  of  those  explanations,  and  if  they  were  incorrect,  that 
the  points  in  which  they  were  incorrect  would  have  been  pointed  out. 

On  page  of  our  Argument  39  we  state  that: 

The  claim  of  the  United  States  to  rest  their  case  on  the  precedents  of  the  laws  of 
other  nations  forms  a  distinct  branch  of  their  case,  and  requires  to  be  specially  con- 
sidered. 

Such  laws  are  referred  to  by  the  United  States,  for  three  objects: 

1.  To  endeavour  to  prove  a  uniform  practice  of  nations  to  protect  seal  life  from 
destruction  by  means  of  extra-territorial  legislation. 

2.  To  endeavour  to  show  a  uniform  practice  of  nations  of  extending  the  provisions 
of  their  fishery  laws  beyond  the  3-mile  limit;  and  of  making  these  provisions  appli- 
cable to  foreigners. 

3.  To  show  that  other  examples  of  extra-territorial  jurisdiction  are  to  be  found  in 
the  laws  of  other  nations. 

The  deductions  desired  to  be  drawn  by  the  United  States  from  the  examples  cited 
are: 

From  1.  That  the  United  States  law  under  which  British  vessels  have  been  seised 
is  justified  by  the  laws  of  other  nations  for  the  protection  of  seals. 

From  2.  That  the  law  is  justified  by  analogy  to  the  fishery  laws  of  other  nations; 
and. 

That  the  application  of  this  law  to  foreigners  beyond  the  3  mile  limit  is  also  justi- 
fied by  example  and  analogy. 

From  3.  That  the  law,  and  more  especially  in  its  application  to  foreigners  beyond 
the  3-mile  limit,  is  further  justified  by  analogy  of  other  extra-territorial  laws  not 
dealing  with  fisheries. 

1128  Then  the  scheme  of  consideration  of  these  cases  is  explained: 

It  is  proposed  to  demonstrate  in  the  following  Argument  that  these  premises  are  not 
well  founded,  and  that  the  position  assumed  by  the  United  States  is  untenable. 

With  regard  to  the  argument  from  the  practice  of  other  nations,  or  from  analogy 
to  the  practice  of  other  nations,  it  is  submitted  that  the  following  propositions  can 
alone  be  maintained. 

To  warrant  any  exceptional  departure  from  the  principles  commonly  accepted  by 
all  nations  as  part  of  the  law  of  nations,  it  is  essential  that  there  should  be  an  agree- 
ment between  all : 

].  M  to  the  sufficiency  of  the  causes  calling  for  suo)i  exceptional  legislation. 
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2.  As  to  the  means  for  remedying  snch  causes,  i.  e.,  as  to  the  purport  of  sxujh 
legislation. 

This  follows  from  the  fundamental  principle  on  which  the  law  of  nations  rests, 
via.,  consent  of  nations. 

This  subject  has  already  been  dealt  with,  bnt  it  is  necessary  to  examine  categor- 
ically the  examples  of  extra-territorial  legislation  adduced  by  the  United  States  in 
order  to  show  that  they  utterly  fail  to  support  the  argument  for  which  they  are 
cited. 

The  first  citations  are  in  support  of  the  proposition  that  seal  life  is 
protected  by  extra-territorial  law  of  other  countries.  The  instances 
given  are  the  Falkland  Islands,  New  Zealand,  Gape  of  Good  Hope, 
Canada  and  Newfoundland. 

Those  are  British  territories.  These  are  followed  by  Sweden  and  Nor- 
way, Russia,  Germany  and  Holland,  with  reference  to  the  Greenland 
or  Jan  Mayen  fisheries :  the  other  countries  cited  are  Russia,  Uruguay, 
Chile,  Argentine  Republic  and  Japan. 

I  cannot  do  better  than  quote  in  substance  what  is  said  here. 

You  will  observe,  Mr.  President,  that  in  some  of  these  passages  some 
of  the  words  are  printed  in  Italics.  I  think  it  will  be  found  in  some  of 
these  cases  that  they  are  so  printed  in  the  United  States  Case  or  Counter 
Case  or  in  the  Appendix.    Now  as  regards  the  Falkland  Islands: 

The  Act  providing  a  close  time  for  seals  is  No.  4  of  1881.  It  recites  that  the  seal 
fishery  of  the  islands  was  once  a  source  of  profit  to  the  colonists,  but  has  been 
exhausted  by  indiscriminate  and  wasteful  fishing,  and  that  it  is  desirable  to  revive 
and  protect  this  industry  by  the  establishment  of  a  close  time  within  the  limits  of 
this  Colony  and  its  dependencies. 

The  Statute  then  enacts  that  a  close  time  shall  be  observed  tvithin  the  limits  of 
this  Colony  and  its  dependencies  fVom  the  1st  October  to  the  1st  April. 

The  words  italicised  have  a  special  meaning. 

And  here  I  call  attention  to  a  principle  which  you  will  at  once  rec- 
ognize, the  difference  between  the  powers  of  legislation  of  what  may 
be  called  a  supreme  body,  and  the  powers  of  legislation  which  may  be 
exercised  by  a  subordinate  Legislature,  which  is  the  creation  of  a 
supreme  Legislature.  For  instance,  the  Parliament  of  Westminster  can 
legislate  for  the  whole  of  the  Queen's  dominions,  even  for  those  portions 
of  the  dominions  to  which  the  Queen  has  given  constitutional  Govern- 
ment, and  which  has  its  own  powers  of  legislation;  and  it  can  also 
legislate  for  the  subjects  of  the  Queen  all  the  world  over.  But 
1129  colonial  Legislatures  can  legislate  effectively  only  for  and  within 
the  limit  of  their  own  actual  territory.  They  cannot  extend  the 
effect  of  their  legislation  beyond  that  territory,  or  even  to  bind  the  sub- 
jects of  the  Queen  beyond  that  territory. 

This  illustration  from  the  Falkland  Islands  is  referred  to  on  page 
168  of  the  United  States  Argument,  the  third  paragraph  from  the  top : 

An  ordinance  of  the  Falkland  Islands,  passed  in  1881,  established  a  olose  season 
for  the  islands  and  the  surrounding  waters,  from  October  to  April  in  each  year. 
Two  of  the  islands  lie  28  miles  apart,  and  this  regulation  is  enforced  in  the  open  sea 
lying  between  them. 

You  will  observe  that  after  that  statement  my  learned  friend  gives, 
as  it  were,  authorities  for  the  statement,  "Eeport  of  U.  8.  Fish  Com- 
mission » — I  do  not  know  what  that  is,  or  where  it  is — "affidavit  of 
Capt.  Budington;  Case  of  the  United  States,  Appendix,  Vol.  1,  p.  435" ; 
but  for  my  purpose  I  will  read  from  page  221  of  the  United  States 
Case.  Having  set  out  this  ordinance  at  the  bottom  of  that  page,  they 
goon  to  say: 

Capt.  Budington 
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This  is  the  expert  in  law — 

—an  experienced  navigator  and  seal  hunter  in  southern  waters,  visited  that  region 
in  January,  1892,  and  ne  states,  under  oath,  that  the  ordinance  of  1881  is  enforced 
in  the  sea  surrounding  those  islands  outside  the  three-mile  limit,  and  that  it  wonld 
be  deemed  a  violation  of  the  law  to  take  seals  during  the  close  season  between  the 
Falkland  Islands  and  Beauchene  Island,  twenty-eight  miles  distant. 

When  you  read  the  affidavit,  if  you  will  bear  in  mind  the  words  I 
have  just  read,  I  think  you  will  find  that  it  has  been  put  a  little  too 
strongly  in  the  Case;  because  Budington's  affidavit,  which  is  in  another 
volume — Volume  2  of  the  Appendix,  page  593— says,  under  the  head 
of  the  Falkland  Islands: 

At  one  time  these  islands  were  very  abundant  in  seal  life,  but  excessive  and  indis- 
criminate killing  has  nearly  annihilated  them. 

That  is  not  the  fact  I  am  upon. 

This  fact  was  recognized  by  the  Government  of  the  islands,  which  passed  an  ordi- 
nance in  1881  establishing  a  close  season  from  October  to  April  for  the  islands  and 
the  seas  adjacent  thereto.  My  understanding  of  this  ordinance  was  that  the  Gov- 
ernment would  seize  any  vessel  taking  seals  close  to  or  within  15  or  20  miles  of  the 
islands. 

So  we  have  got  this  gentleman,  who  may  be  a  good  mariner,  but 
hardly  an  expert  in  law,  to  say  that  his  "  understanding  of  this  ordi- 
nance was  that  the  Government  would  seize  any  vessel  taking  seals 
close  to  or  within  15  or  20  miles  of  the  islands." 

Mr.  Foster. — The  affidavit  shows  he  was  a  seal  hunter  returned 
from  the  South  Seas. 

Sir  Charles  Eussell. — And  he  may  go  back  to  the  South  Seas,  so 
far  as  I  am  concerned.  1  am  dealing  with  him  as  an  authority  on  this 
subject,  as  a  lawyer.  I  am  pointing  out  that  what  he  says  in 
1130  this  affidavit  is  not  that  he  was  ever  stopped,  not  that  he  heard 
of  anybody  that  ever  was  stopped,  not  that  he  heard  anybody 
said  that  anybody  ever  was  stopped,  but  that  this  hunter,  who  had 
returned  from  the  South  Seas — what  recommendation  that  is  to  him,  I 
do  not  know — says : 

My  understanding  of  this  ordinance  was  that  the  Government  wonld  seize  any 
vessel  taking  seals  close  to  or  within  15  or  20  miles  of  the  islands.  I  understood  this 
ordinance  was  passed  on  the  ground  that  the  seal  resorting  to  these  islands  was  the 
property  of  the  Government  and  therefore  it  had  a  right  to  protect  them  every  where. 

The  Government,  however,  gave  licences  to  certain  parties to  take  seals  during 

the  close  season. 

Senator  Morgan. — Sir  Charles,  are  all  of  those  legislative  acts  of 
the  colonies  repealable  by  the  Parliament  of  Great  Britain  t 

Sir  Charles  Russell. — The  machinery  is  this.  The  assent  of  the 
Crown  is  absolutely  necessary  to  give  effect  to  any  act  in  the  nature  of 
a  legislative  act  by  a  Colony,  whether  it  is  a  colony  with  a  constitution 
or  a  Crown  Colony.  That  is  the  way  it  stands.  It  would  be  quite 
within  the  powers  of  Parliament  to  pass  legislation  which  should  gain- 
say this,  if  it  chose  to  do  so. 

Senator  Morgan. — Of  any  act  of  the  Canadian  Parliament,  for 
instance? 

Sir  Charles  Russell. — Oh  certainly,  if  it  chose  to  do  so.  The 
Imperial  Parliament,  which,  it  should  be  borne  in  mind,  has  created 
the  Legislature  of  Canada,  for  instance,  has  the  power  to  modify  that 
creation,  and  if  necessary  to  undo  it. 

Senator  Morgan. — We  have  a  system  somewhat  akin  to  it  in  the 
United  States.  The  acts  of  the  territorial  Legislatures  are  considered 
as  Acts  of  Congress,  unless  Congress  intervenes  to  repeal  or  modify 
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them,  so  that  they  become  the  supreme  authority  of  the  Government 
of  the  United  States.  What  is  done  by  the  colony  is  done  by  the 
Crown. 

The  President. — Unless  it  is  cancelled  t 

Senator  Morgan. — Yes. 

Sir  Charles  Bussell. — It  is  to  me  a  most  painful  thing  to  have  to 
refer  yon  to  so  many  books,  but  it  seems  to  be  absolutely  necessary. 

The  President. — Could  yon  not  refer  ns  directly  to  the  statutes  of 
these  Colonies  f 

Sir  Charles  Eussell. — That  is  what  I  am  going  to  do.  Yon  will 
find  them  in  Volume  1,  page  435,  of  the  United  States  Appendix. 

Mr.  Foster. — We  print  all  those  statutes. 

Sir  Charles  Russell.— Yes. 

Whereas  the  seal  fishery  of  these  islands,  which  was  at  one  time  a  sonrce  of  profit 
and  advantage  to  the  colonists,  has  been  exhausted  by  indiscriminate  and  wasteful 
fishing,  and  it  is  desirable  to  revive  and  protect  this  industry  by  the  establishment 
of  a  close  time,  during  which  it  shall  be  nnlawfnl  to  kill  or  capture  seals  within  the 
limits  of  this  colony  and  its  dependencies: 

Be  it  therefore  enacted  by  the  Governor  of  the  Falkland  Islands  and  their  dependencies, 
with  the  advice  and  consent  of  the  Legislative  Council  thereof,  as  follows: 

1.  No  person  shall  kill  or  capture,  or  attempt  to  kill  or  capture,  any  seal 
1131  within  the  limits  of  this  colony  and  its  dependencies,  between  the  days  here- 
inafter mentioned  (which  interval  is  hereinafter  referred  to  as  the  close  season) ; 
that  is  to  say,  between  the  first  day  of  October  and  the  first  day  of  April  following, 
both  inclusive;  and  any  person  acting  in  contravention  of  this  section  shall  forfeit 
any  seals  killed  or  captured  by  him  and  shall  in  addition  thereto  incur  a  penalty 
not  exceeding  one  hundred  pounds,  and  a  further  penalty  of  five  pounds  in  respect 
of  every  seal  so  killed  or  captured. 

2.  Any  owner  or  master  or  other  person  in  charge  of  any  ship  or  vessel  who  shall  per- 
mit such  ship  or  vessel  to  be  employed  in  killing  or  capturing  seals,  or  who  shall  permit 
any  person  belonging  to  such  ship  or  vessel  to  be  employed  in  killing  or  capturing  as 
aforesaid,  during  the  close  season,  shall  forfeit  any  seals  so  killed  or  captured  and  in 
addition  thereto  shall  be  liable  to  a  penalty  not  exceeding  three  hundred  pounds  for 
each  offence. 

3.  Every  offence  under  this  ordinance  may  be  prosecuted  and  every  penalty  nnder 
this  ordinance  may  be  recovered  before  the  police  magistrate  or  any  two  justices  of 
the  peace  in  a  summary  manner,  or  by  action  in  the  supreme  court  of  this  colony, 
together  with  full  costs  of  suit:  Provided,  that  the  penalty  imposed  by  the  police 
magistrate  or  two  justices  shall  not  exceed  one  hundred  pounds,  exclusive  of  costs. 

One-half  of  every  penalty  recovered  under  this  ordinance  shall  be  paid  to  the  per- 
son who  prosecuted  the  offence  or  sued  for  such  penalty. 

All  fines,  forfeitures,  and  penalties  recovered  under  this  ordinanoe,  where  not 
otherwise  hereinbefore  provided,  shall  be  to  Her  Majesty,  her  heirs,  and  successors, 
and  shall  be  paid  to  the  treasurer  for  the  use  of  the  government  of  this  colony. 

For  all  purposes  of  and  incidental  to  the  trial  and  punishment  of  any  person 
accused  of  any  offence  under  this  ordinance  and  the  proceedings  and  matters  pre- 
liminary and  incidental  to  and  consequential  on  his  trial  and  punishment,  and  for  all 
purposes  of  and  incidental  to  the  jurisdiction  of  any  court  or  of  any  constable  or 
officer  with  reference  to  such  offence,  the  offence  shall  be  deemed  to  have  been  com- 
mitted either  in  the  place  in  which  it  was  actually  committed  or  in  any  place  in 
which  the  offender  may  for  the  time  being  be  found. 

4.  Where  the  owner  or  master  of  a  ship  or  vessel  is  adjudged  to  pay  a  penalty  for 
an  offence  under  this  ordinance  the  court  may,  in  addition  to  any  other  power  they 
may  have  for  the  purpose  of  compelling  payment  of  such  penalty,  direct  the  same 
to  be  levied  by  distress  or  arrestment  and  Bale  of  the  said  ship  or  vessel  and  her 
tackle. 

5.  In  this  ordinance  the  expression  "seal"  means  the  "  fur  seal/'  the  "sea  otter," 
the  "hair  seal/'  the  "sea  elephant/' the  "sea  leopard/'  and  the  "sea  dog,"  and 
includes  any  animal  of  the  seal  kind  which  may  be  found  within  the  limits  of  this 
colony  and  its  dependencies. 

Senator  Morgan. — Now,  Sir  Charles,  before  you  close  this  subject,  I 
wish  to  ask  you  a  question,  for  information,  merely.  I  wish  to  know 
whether  the  British  Parliament  lias  repealed  any  of  these  Acts  of  any 
of  the  Colonial  Legislatures,  or  modified  them,  having  reference  to  pro- 
tection of  seal  lif  e 1 
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Sir  Charles  Russell. — I  am  not  aware  of  such  a  thing  having  hap- 
pened.   There  is  not  one  that  applies. 

Senator  Morgan. — I  am  not  speaking  about  where  they  apply.  I 
want  to  know  whether  the  British  Government  is  responsible,  as  a  Gov- 
ernment, in  its  legislation,  for  these  Acts. 

Sir  Charles  Russell.— So  far  as  the  responsibility  means  that  it 
had  not  interfered — 

Senator  Morgan. — That  is  what  I  mean. 
1132       Sir  Charles  Russell. — With  the  legislative  action  within 
the  constitutional  rights  of  the  particular  dependency,  whether 
a  Crown  Colony  or  self-governing  Colony,  1  think  that  is  correct. 

Senator  Morgan. — No  question  has  been  made  of  the  power  of  the 
Colonies  to  pass  the  respective  laws  that  they  have  passed t 

Sir  Charles  Russell. — As- far  as  I  am  aware,  no.  And  also,  I  add 
to  that,  as  far  as  I  am  aware,  there  is  no  reason  why  any  question 
should  be  raised. 

Senator  Morgan. — Perhaps  not.  I  only  wanted  to  know  what  the. 
fact  was. 

Sir  Charles  Russell.— As  far  as  I  know,  that  is  the  fact;  but  if 
yon  can  give  me  any  particulars  in  any  precise  case,  I  shall  be  glad  to 
look  it  up. 

Senator  Morgan. — I  do  not  refer  to  any  case  at  all.  I  merely 
wanted  to  know  whether  the  Tribunal  of  Arbitration  were  to  consider 
these  statutes  upon  the  colonial  statute  books  as  being  statutes  enacted 
by  the  consent  of  the  British  Crown t 

Sir  Charles  Russell. — I  have  stated  what  the  facts  are,  Sir,  and 
they  will  speak  for  themselves. .  1  think  I  have  already  answered  the 
question. 

Senator  Morgan. — I  supposed  that  you  could  tell  me  what  the  fact 
is  in  regard  to  it. 

Sir  Charles  Russell. — That  legislation,  so  far  as  I  am  aware — I 
am  proceeding  to  examine  it  in  detail — is  all  strictly  limited  according 
to,  and  within,  the  proper  constitutional  lines.  It  is  territorial  legisla- 
tion and  territorial  legislation  only. 

The  President. — But  I  believe  Senator  Morgan  is  right  in  saying 
that  as  long  as  it  has  not  been  objected  to  by  the  Crown  of  England, 
the  Crown  of  England  is  held  responsible  for  it.  You  have  just  stated 
that,  I  think. 

Sir  Charles  Russell. — I  think  you  probably,  Sir,  for  a  moment 
were  otherwise  engaged.  I  pointed  out  that  as  regards  a  British  Col- 
ony, whether  it  has  no  constitution,  and  therefore  no  legislative  assem- 
bly of  its  own,  or  whether  it  has  a  constitution,  the  assent  of  the  Queen 
has  to  be  given  to  such  legislation  before  it  can  become  operative.  In 
either  case,  it  is  given  through  the  Governor  of  the  particular  Colony, 
as  in  the  case  of  Canada.  The  Crown  moreover,  even  after  assent  has 
been  given  to  a  legislative  act  by  the  Governor  in  the  name  of  the 
Queen,  and  it  has  become  a  law,  has  the  power  of  disallowing  any 
colonial  Act,  a  power  which  must  however  be  exercised  usually  within 
a  fixed  period  of  time.  Great  Britain  has  assented,  and  in  that  sense, 
is  clearly  responsible  for  the  legislation. 

Lord  Hannen. — They  are  all  either  with  the  consent,  or  without  the 
dissent,  of  the  English  Government t 

Sir  Charles  Russell. — Quite  so.  I  rather  preferred  to  answer  the 
question  by  stating  what  the  actual  facts  were,  which  I  have  done.  I 
think  at  the  moment,  sir,  you  were  engaged,  when  I  was  explaining  it 
to  Senator  Morgan. 
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The  President. — I  believe  that  answers  Senator  Morgan's  ques- 
tion. 
Sir  Charles  Bussell. — I  think  it  does.    I  intended  it  to  be  an 
answer,  and  I  think  the  Senator  so  understood. 

1133  Senator  Morgan. — I  understand  this:  that  without  the  dis- 
sent of  the  Queen  or  the  Government  of  Great  Britain,  in  the 

case  of  Crown  Colonies,  their  Statutes  stand  as  if  they  had  been  enacted 
by  Parliament,  and  that  that  is  the  same  rule  also  in  regard  to  what 
you  call  the  constitutional  Colonies:  there  being  no  dissent,  the  law  is 
as  if  enacted  by  Parliament  in  legal  effect,  of  course. 

Sir  Charles  Eussell. — Now  I  wish  if  I  may  to  conclude  this  case 
of  the  Falkland  Islands,  before  the  Court  rises,  and  I  will  not  repeat 
my  observations  which  were  more  or  less  in  the  nature  of  a  complaint: 
but  this  is  what  we  say  in  our  Counter  Case,  which  I  understand  my 
learned  friend  had  before  him  when  his  Argument  was  prepared.  This 
is  on  page  87. 

In  order  to  suggest  that  the  provisions  of  this  Ordinance  are  extended  to  nonter- 
ritorial  waters.  Captain  Budington,  a  navigator  and  seal-hunter,  is  quoted  as  an 
authority  for  the  statement  " under  oath7'  that  this  Ordinance  is  enforced  outside 
the  3-mile  limit. 

It  wiU  be  found,  however,  on  reference  to  his  affidavit,  that  Captain  Budington 
only  swears  as  to  what  was  his  "understanding"  of  the  Ordinance;  and  as  to  any 
instance  of  the  enforcement  of  this  law  against  foreigners  outside  the  ordinary  limit 
of  jurisdiction,  he  offers  no  evidence  whatever. 

The  Ordinance,  with  reference  to  the  close  season  thereby  established,  enacts : 

And  it  repeats  the  section,  which  is  confined  in  its  operation  to  "the 
limits  of  this  Colony  and  its  dependencies  ". 

This  is  the  statement  put  in  our  Counter  Case  and  before  the  Argu- 
ment was  prepared. 

The  terms  of  the  Ordinance  are  expressly  confined  to  the  limits  of  the  Colony  and 
at  no  time  since  the  Falkland  Islands  have  belonged  to  Great  Britain,  whether  before 
or  after  the  making  of  the  Ordinance  in  question,  has  any  attempt  been  made  to 
interfere  with  the  capture  of  seals  outside  the  ordinary  territorial  waters.  This  fact 
is  noted  in  the  British  Commissioners7  Report. 

There  is  a  distinct  statement.  First  of  all,  our  position  is  this,  that 
the  law  itself  is  in  fact  strictly  limited  territorially;  and  secondly, 
that,  in  fact,  it  has  never  been  asserted  or  put  in  force  against  a 
foreigner  outside  the  3-mile  limit. 

Senator  Morgan. — In  regarfi.  to  these  colonial  Acts  in  regard  to 
seals,  do  any  of  them  make  leases  of  the  right  to  take  seals  T 

Sir  Charles  Eussell. — I  am  not  aware  that  they  do.  They  grant 
what  might  be  called  hunting  licenses. 

Senator  Morgan.— Yes. 

Lord  Hannen. — What  is  the  page  of  the  British  Commissioner's 
Report  t 

fcSir  Richard  Webster. — It  is  referred  to  on  page  87,  my  Lord,  of 
the  Counter  Case,  and  it  is  quoted  at  page  156. 

Lord  Hannen. — But  what  is  the  passage  at  page  156  of  the  British 
Commissioners'  Report  that  it  is  referred  tof 

The  President. — Are  you  sure  that  it  is  the  Behring  Sea  Commis- 
sioners f 

Sir  Charles  Russell. — Yes,  I  will  give  you  the  passage. 

1134  Mr.  Justice  Harlan. — I  suppose  it  is  in  reply  to  what  Felton 
says  in  answer  to  question  3. 

Sir  Richard  Webster.— Yes,  I  think  it  is. 
Sir  Charles  Russell. — That  is,  of  course,  a  statement  of  fact  that 
can  be  challenged  if  not  correct. 
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Mr,  Phelps. — What  is  the  statement  of  factt 

Sir  Charles  Eussell. — I  have  just  read  it  at  page  87  of  the  Case. 

Mr.  Phelps. — But  I  mean  in  the  British  Commissioners'  Report 

The  President.— Yes,  the  evidence  of  it. 

Sir  Charles  Russell. — I  must  be  allowed  to  state  it  in  my  own 
way.  There  is  the  statement  of  fact  which  is  capable  of  being  chal- 
lenged if  not  true.  Now  I  will  show  the  reference  to  the  British  Com- 
missioners' Report. 

There  is  set  out  on  page  154  a  circular  letter  of  enquiry  which  they 
addressed  to,  among  other  Colonies,  the  Falkland  Islands:  it  is  as 
follows: 

The  Department  of  Fisheries  of  the  Dominion  of  Canada,  in  connection  with  ques- 
tions relating  to  the  fnr-seal  fisheries  of  the  North  Pacific,  is  desirous  of  obtaining 
all  possible  information  relating  to  the  fnr-seal  fisheries  of  the  Southern  Hemisphere. 
The  southern  fur-seal,  or  "sea-bear"  (of  the  family  of  eared  seals,  or  Otariace),  is 
known  to  have  formed  the  object  of  an  important  industry  in  the  early  part  of  the 
present  century,  but  the  islands  on  which  it  once  abounded  are  now  reported,  and 
believed  to  be,  almost  entirely  depleted  of  seals.  As  th«  habits  and  life-history  of 
the  fnr-seal  of  the  North  Pacific  appear  to  be  closely  similar  to  those  of  the  allied 
seals  of  the  Southern  Hemisphere,  it  is  thought  probable  that  the  history  of  the 
decline  of  the  southern  fisheries  may  afford  some  facts  having  a  direct  bearing  on  the 
fnr-seal  fisheries  of  the  North  Pacific,  and  may  serve  to  indicate  a  proper  mode  of 
protection  to  be  accorded  to  these  fisheries,  if  such  should  be  found  necessary. 

Iu  this  connection,  it  wonld  be  of  particular  interest  to  know  for  each  of  the  seal 
islands  or  sealing- grounds  of  the  South  em  Hemisphere: 

1.  Whether  the  decline  or  destruction  of  the  fishery  is  attributable  to  the  slaughter 
of  the  seals  while  on  shore  at  their  breeding-places,  or  to  their  pursuit  at  large  on 
the  circumjacent  ocean. 

2.  In  what  manner  the  fur-seal  fishery  has  been  and  is  conducted  in  each  particular 
locality. 

3.  Whether  any,  and,  if  any,  what  measures  have  been  taken  by  various  Govern- 
ments towards  the  protection  of  the  fur-seal  fisheries  in  their  territories  or  in  places 
within  their  jurisdiction;  tind,  further,  if  any  such  measures  are  known  to  have 
proved  successful  in  preserving  or  rehabilitating  the  fisheries. 

4.  Generally,  any  particulars  as  to  the  life-history  of  the  animal,  its  migration, 
season  of  bringing  forth  its  young,  and  the  habits  of  the  seals  while  engaged  in 
suckling  and  rearing  the  young. 

Now  the  answer  is  on  page  456. 

The  main  cause  is  due  to  the  reckless  and  indiscriminate  slaughter  of  the  seals 
during  their  breeding  season. 

And  so  on. 

H.  H.  Waldron.— The  decline  in  the  Sonthern  Hemisphere,  including  the  Falk- 
lands,  is  to  be  attributed  to  the  indiscriminate  slaughter  of  the  females  during  the 
breeding  season,  whereby  the  young  perish.  Pursuit  in  the  high  seas  is  not  carried 
on  to  any  extent. 

1135        Then. 

Question  2.  In  what  manner  the  fur-seal  fishery  has  been,  or  is,  conducted  in  each 
particular  locality. 

J.  J.  Fblton. — Formerly,  by  means  of  whale-boats;  later  on,  by  cutters  and 
schooners.  They  would  be  fitted  out  for  the  "  pupping  "  and  the  "  shedding  "  seasons ; 
as  many  men  would  be  taken  as  possible,  armed  with  clubs,  spears,  and  guns,  and, 
landing  at  the  breeding  places,  they  would  line  the  beach  and  endeavour  to  turn  the 
seals  from  taking  to  the  water. 

And  so  on,  and  that  is  repeated. 

Whether  any,  and,  if  any,  what  measures  have  been  taken  by  various  Governments 
towards  the  protection  of  the  fur-seal  fisheries  in  their  territories,  or  in  plaoes  within 
their  jurisdiction;  and,  further,  if  any  such  measures  are  known  to  have  proved 
snocessful  in  preserving  or  rehabilitating  the  fisheries. 

J.  J.  Felton. — In  the  Falklands,  since  the  close  season  was  enacted,  there  has 
been  an  increase  of  seals ;  but  foreign  schooners  occasionally  break  the  law. 

J.  J.  Goodhakt. — See  answer  to  Question  I. 
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E.  Nilsson. — Does  not  see  any  improvement  pince  the  Law  enacting  a  close  season 
was  passed. 
H.  Waldron. — To  the  same  effect  as  J.  J.  Felton. 

I  think  that  is  all,  as  far  as  I  can  make  oat. 

Mr.  Justice  Harlan.— The  last  answer  on  that  page  has  a  reference 
to  the  Falkland  Islands. 
Sir  Charles  Russell. — Thank  you  Sir,  I  will  read  it: 

H.  Waldron. — Owing  to  keen  pursuit,  the  seals  prefer  caves  and  ledges  of  rooks 
nnder  high  cliffs  to  form  breeding  rookeries.  The  fur-seal  hauls  up  to  breed  in 
January,  theyoung  leaving  in  May  for  other  rookeries  with  both  "  wigs  "  and  "  clap- 
matches  .  There  is  no  regular  migration,  but  it  is  probable  that,  when  hard  pressed, 
they  leave  the  South  Shet lands  and  mainland  for  the  Falklands.  "  They  are  peculiar 
in  liking  some  places  for  several  years,  and  then  at  once  going  away  and  not  hauling 
up  there  again,  apparently  without  cause,  In  some  instances  where  but  few  were 
killed  and  m  others  quite  unmolested." 

Lord  Hannen. — That  does  not  refer  to  the  meaning  it  seemed  to  be 
quoted  for. 

Sir  Charles  Russell. — I  have  just  pointed  out  to  my  learned 
friend  I  do  not  think  it  justifies  the  statement  that  the  British  Com- 
missioners affirmed  that  fact. 

Sir  Eiohard  Webster. — It  was  not  intended  to.  It  is  independent. 
There  is  no  evidence  given  in  support  of  it.  It  is  a  statement  of  fact 
on  behalf  of  the  Government  in  the  Counter  Case,  and  that  fact  is  noted 
in  the  British  Commissioners'  Beport  and  is  set  out  at  page  193  of  the 
British  Commissioners'  Beport  and  referred  to  in  section  129. 

Lord  Hannen. — However,  your  idea  is  that  this  Ordinance  does  not 
deal  with  the  high  seas  at  all. 

Sir  Richard  Webster. — Yes,  there  has  been  in  fact  no  assertion  of 
it;  there  has  been  in  fact,  no  exercise  of  the  Act  as  if  it  did  apply  to 
the  high  seas:  and  those  are  facts  which  can  be  challenged  and  contra- 
dicted, if  not  accurate.  Mr.  Budington  does  not  vouch  that  he 
1136  ever  heard  of  anybody,  who  ever  heard  of  anybody  else,  who 
ever  said  that  he  had  been  prevented  sealing :  he  only  states  that 
his  understanding  of  the  Ordinance  is  so  and  so. 

General  Foster. — A  little  more  than  that. 

Sir  Charles  Russell. — No,  I  really  read  every  word  he  saifl. 

General  Foster. — I  beg  your  pardon.    I  followed  closely. 

Sir  Charles  Russell. — Well,  I  do  not  complain,  but  I  really  did. 

Now,  one  at  least  of  the  Tribunal  is  aware  of  the  very  close  scanning 
an  Act  requires,  before  it  is  intimated  that  Her  Majesty  will  not  dis- 
allow it.  It  is  a  duty  which  falls  upon  the  permanent  legal  adviser  of 
the  Colonial  Office,  and  in  cases  of  importance  or  difficulty  reference  is 
also  made  to  the  Law  Officers.  It  would  be  their  duty  to  report  against 
any  Colonial  Act  which  affected  to  assume  a  jurisdiction  which  it  was 
beyond  the  competence  of  the  Legislative  Body,  whatever  it  was,  to 
exercise.  If  they  so  advised  in  respect  of  any  act,  the  Privy  Council, 
on  that  report,  would  advise  the  Queen  to  disallow  it. 

The  President. — Well,  I  think  we  will  adjourn  now. 

[The  Tribunal  thereupon  adjourned  until  Tuesday  next,  the  30th  of 
May,  at  LL30  o'clock.] 


TWENTY-NINTH   DAY,  MAY  3oTH,  1893. 

The  President. — Sir  Charles,  we  are  ready  for  you  to  resume  your 
argument. 

Sir  Charles  Russell. — Mr.  President,  I  go  straight  to  the  resump- 
tion of  the  examination  of  the  instances  of  legislation  by  various  coun- 
tries adduced  by  the  United  States  which  they  contend  are  analogous, 
involve  an  assumption  of  jurisdiction  which  they  say  justifies  or 
strengthens  their  position.  I  have  considered  the  legislation  of  the 
Falkland  Islands;  and  I  would  ask  the  Tribunal  to  open  the  British 
printed  Argument  at  page  41.  At  the  bottom  of  that  page,  the  legis- 
lation of  New  Zealand  is  considered;  and  this  is,  as  we  submit,  a  con- 
spicuous instance  of  the  misunderstanding  of  the  United  States  of  the 
character  of  this  legislation.  What  is  said  about  it  in  the  Argument 
of  the  United  States  is  at  pages  167  and  168;  but  I  only  need  refer  to 
page  168  which  sums  up  what  they  conceive  to  be  the  result.  It  is  the 
second  sentence  on  the  top  of  that  page  of  their  Argument.  Summing 
up  the  result,  as  they  conceive  it,  they  say: 

In  other  words,  authority  was  conferred  by  these  Acts  to  seize  vessels  for  illegally 
taking  seals  over  an  area  of  the  open  sea  extending  at  the  furthest  point  700  miles 
from  the  coast;  and  the  Government  of  New  Zealand  has  since  kept  a  cruiser  actively 
employed  in  enforcing  these  regulations. 

That  is  to  say,  regulations  extending  700  miles  from  the  coast.  That 
will  be  found  to  be  an  entire  misunderstanding  of  the  subject 

Now,  I  will  content  myself  with  reading  what  is  the  actual  fact  as  to 
that  legislation.    On  page  41  of  the  British  Argument  we  say: 

The  Statute  No.  43  of  1878  for  the  protection  of  seals  establishes  a  close  season;  no 
reference  is  made  to  waters,  but  the  Governor  may  by  order  exclude  any  part  of  the 
Colony  from  the  provisions  of  the  Statute. 

A  "  public  fishery"  is  defined  to  be  "  any  salt  or  fresh  waters  in  the  Colony,  or  on 
the  coasts  or  bays  thereof;"  it  includes  artificial  waters,  and  extends  to  the  ground 
under  such  water. 

Further,  it  is  provided  that  offences  against  the  Act  committed  on  the  sea-coast  or 
at  sea  within  one  marine  league  of  the  coast  are  to  be  deemed  as  having  been  com- 
mitted in  a  "public  fishery." 

There  is  a  therefore,  clear  limitation  to  the  one  marine  league  from 
the  coast. 

"  The  Fisheries  Conservation  Act  of  1884  "  applies  to  certain  waters  of  the  Colony, 
the  term  "  waters"  being  defined  to  mean  "any  salt,  fresh,  or  brakish  waters  in  the 
Colony,  or  on  the  coasts  or  bays  thereof."  The  Governor  is  enabled  to  make  regula- 
tions for  the  protection  of  fish,  oysters,  or  seals. 

By  "The  Amendment  Act  No.  27  of  1887"  the  penalty  for  violating  the  principal 
Act  in  its  application  to  seals  is  increased. 
1138        Vessels  illegally  taking  seals  are  declared  to  be  forfeited,  and  Her  Majesty's 
vessels  and  officers  are  empowered  to  seize  such  vessels  "  if  found  within  the 
jurisdiction  of  the  Government  of  the,  Colony  of  New  Zealand." 

The  Act  also  allows  vessels  within  the  same  jurisdiction  to  be  searched. 

The  United  States  Case  contains  an  extraordinary  mis-statement: 
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Now,  here  is  what  the  United  States  say  with  regard  to  this  legisla- 
tion of  New  Zealand. 

The  area  designated  as  "the  colony7'  is  taken  to  mean  the  area  specified  in  tbe  Act 
[26  &  27  Vict.,  oap.  23,  sec.  2]  creating  the  Colony,  which  defines  its  boundaries  as 
coincident  with  parallels  33°  and  53°  south  latitude,  and  162°  east  and  173°  west 
longitude. 

The  definition  in  the  Act  [The  Fisheries  Conservation  Act,  18841  of  the  term  "waters" 
indicates  that  it  applies  to  the  entire  area  of  the  Colony,  of  which  the  southeastern 
corner  is  over  700  miles  from  the  coast  of  New  Zealand,  although  a  few  smaller 
islands  intervene. 

Then  the  Argument  proceeds — 

In  the  Map  [which  I  will  not  stop  to  refer  to,  the  Tribunal  can  refer  to  it  for  them- 
selves] in  the  United  States  Case  an  area  coloured  pink  is  shown,  comprising  the 
waters  between  the  limits  of  latitude  and  longitude,  to  found  the  contention  that 
these  waters  are  included  within  the  colonial  limits. 

The  words  of  the  Imperial  Statute  26  &  27  Vict.,  cap.  23,  sec.  2,  above  referred  to, 
nevertheless,  are  clear  and  explicit,  and  are  not  capable  of  being  misunderstood. 

The  designation  of  the  Colony  in  that  Statute  is  as  follows: 

The  Colony  of  New  Zealand  shall,  for  the  purposes  of  the  Baid  Act  and  for  all  other 
purposes  whatever,  be  deemed  to  comprise  all  territories,  islands,  and  countries  lying 
between  162°  east  longitude  and  173°  west  longitude,  and  between  the  33rd  and  53rd 
parallels  of  south  latitude. 

Only  the  territories,  islands,  and  countries  lying  between  these  limits  of  latitude 
and  longitude  are  thuB  seen  to  be  included  within  the  Colony. 

In  other  words,  in  interpreting  this  Statute,  the  United  States  rep- 
resentatives have  fallen  into  what  we  conceive  to  be  precisely  the  same 
mistake  which  they  fell  into  in  construing  their  own  Treaty  of  Cession 
of  1867  between  themselves  and  Russia:  that  misconception  being  that 
because  that  Treaty  of  1867  described  a  certain  line  drawn  from  Behring 
Straits  south-westwards  beyond  the  Aleutian  Chain,  that  thereby  there 
was  a  cession  as  of  territory  of  all  the  waters  that  lay  to  the  east  of 
that  line. 

All  that  is  said  here  is  that  within  those  limits  whatever  is  territory 
is  part  of  the  Colony,  no  more  than  that,  just  as  the  words  used  in  the 
Treaty  of  1867  were  quite  apt  words  to  describe  the  cession  to  America 
of  all  that  was  territory  lying  within  those  degrees  of  latitude  and  of 
longitude.  These  facts  were  stated  in  the  British  Counter  Case  and 
yet  the  argument  is  repeated  in  the  print  by  the  United  States  as  if  the 
explanation  had  not  been  made. 

Now  the  Cape  of  Good  Hope  comes  next  in  order,  on  page  43,  and  I 
notice  that  the  printed  Argument  of  my  learned  friend  does  not  refer 
to  this  case  of  the  Cape  of  Good  Hope.  If  I  am  to  assume  that  that  is 
given  up  by  my  learned  friends,  I  will  pass  it  without  any  notice,  but 
unless  my  learned  friend  gives  me  that  intimation  I  must  of  course 
notice  it.  It  is  mentioned  by  them  in  their  Case.  It  is  not  referred  to 
in  their  Argument,  but  we  have  in  our  Counter  Case,  at  page  89, 
1139  dealt  with  it  and  explained  what  the  facts  were,  and  that  has 
not  been  answered.  I  will  read  the  explanation  which  is  shortly 
put  in  page  89. 

It  proceeds  thus : 

It  is  stated  in  the  United  States  Case  that  "in  the  Colony  of  the  Cape  of  Good  Hope 
sealing  is  prohibited  at  the  rookeries  and  in  the  waters  adjacent  thereto,  except 
under  stringent  regulations". 

The  evidence  ottered  in  support  of  these  allegations  consists  of  the  following 
statements : 

W.  C.  B.  Stamp:  who  says:  I  am  told,  although  I  know  nothing  about  it,  that 
regulations  of  some  kind  have  been  made  in  the  Colony  of  the  Cape  of  Good  Hope. 

G.  Comer:  who  says:  The  rookeries  "are  in  the  possession  or  control  of  a  com- 
pany, as  I  was  then  informed,  which  has  the  exclusive  right  to  take  seals  there.  We 
did  not  dare  to  go  to  those  rookeries  because  sealing  was  prohibited,  and  we  would 
Dot  have  been  allowed  to  take  them  in  the  waters  adjacent  thereto." 
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That  does  not  farther  their  view  at  all.    Theu  it  proceeds: 

The  Regulations  in  force  in  this  Colony  are  of  the  character  which  appears  from 
the  Government  Notice  which  is  printed  in  the  Appendix  to  the  British  Commis- 
sioners' Report.  By  this  Notice  all  persons  are  prohibited  ''from  disturbing  the 
seals  on  the  said  island"  [in  Mossel  Bay]  and  are  warned  from  trespassing  there. 

The  Government  Agent  states  that  there  is  practically  no  pursuit  of  the  animals 
in  the  water  on  these  coasts.  The  system  of  killing  the  seals  is  the  same  throughout 
all  the  colonial  islands,  namely,  with  "clubs",  by  men  landing  in  boats. 

Then  the  explanation  further  proceeds: 

As  a  matter  of  fact,  the  legislation  at  the  Cape  of  Good  Hope  is  entirely  confined 
to  the  protection  of  seals  on  the  islands. 

There  is  no  allegation  of  any  assertion  of  any  right  inconsistent  with 
that  explanation  which  I  have  now  read. 

Now  the  case  of  Canada,  again,  is  not  referred  to  in  the  printed  Argu- 
ment of  my  learned  friends,  and  I  will  pursue  in  relation  to  that  the 
same  course.  Whether  I  am  entitled  to  assume  that  the  explanation 
given  in  our  Counter  Case  was  satisfactory  or  not,  I  do  not  know.  I 
am  entitled  to  say  that  the  explanation  was  given  of  what  the  actual 
facts  were  in  our  Counter  Case,  and  after  that  explanation  is  given,  the 
matter  is  not  again  referred  to  or  apparently  relied  upon  in  the  United 
States  Argument.  It  is  referred  to  in  the  British  Counter-Case,  at 
page  89 : 

Turning  from  the  fur-seal  to  the  other  varieties  of  seals,  it  is  alleged  in  the  United 
States  Case  that,  as  regards  the  hair-seal  in  the  North  Atlantic — 

"  They  have  thrown  about  them  upon  the  high  seas  the  guardianship  of  British 
statutes. . .  Canadian  statutes  prohibit  all  persons,  without  prescribing  any  marine 
limit,  from  disturbing  or  injuring  all  sedentary  seal  fisheries  during  the  time  of 
fishing  for  seals,  or  from  hindering  or  frightening  the  shoals  of  seals  as  they  enter 
the  fishery." 

The  only  Canadian  Statute  referred  to  is  the  Fisheries  Act  of  1886,  which  undoubt- 
edly affects  Canadian  subjects  upon  the  high  seas,  and  all  persons  within  the  terri- 
torial waters  of  Canada,  but  asserts  no  jurisdiction  over  foreign  subjects  outside 
those  waters. 

Senator  Morgan. — That  is  the  statement  from  your  Counter  Case. 
Sir  Charles  Russell. — Yes,  which  is  not  challenged  in  the 
1140  printed  Argument  subsequently  delivered  by  the  United  States, 
and  is  the  fact.  I  mean  it  states  what  the  fact  is.  I  am  entitled 
to  assume  that  in  all  these  cases,  unless  the  contrary  is  shown,  that  no 
case  can  be  adduced  of  any  assertion  of  a  right  outside  the  territorial 
waters.  If  my  learned  friends  could  have  produced  instances  of  such 
assertion  outside  territorial  waters  affecting  other  than  British  sub- 
jects, it  would  have  been  something  to  the  point — it  would  have  been 
at  least  the  argumentum  ad  hominem;  but  it  is  not  even  that  in  the 
absence  of  any  such  evidence.  They  give  an  extract  from  the  Canadian 
Statute  which  gives  no  justification  whatever  for  the  statement  which  is 
found  in  their  Case;  and  the  Tribunal  will  be  good  enough  to  bear  in 
mind — I  will  refer  to  it  later  so  as  not  to  repeat  myself— the  paragraph 
which  I  have  already  explained  as  to  colonial  legislation,  namely,  that 
the  power  to  legislate  which  is  conceded  to  Colonies  which  have  a  repre- 
sentative system  of  Government — a  constitutional  Government,  as  it  is 
shortly  called — that  that  being  adelegated  power  by  the  Imperial  Parlia- 
ment, it  gives  to  the  Colonial  Legislature  absolutely  no  power,  even  if 
it  affected  to  exercise  it,  which  it  has  not  done,  to  legislate  one  inch 
beyond  the  actual  territory.  I  shall  point  to  some  remarkable  decisions 
of  the  Privy  Council,  which  is  the  Appellate  Court  from  the  Colonies, 
which  have  given  effect  to  that  view  of  the  powers  of  Colonial  Legisla- 
tures. 
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Senator  Morgan. — What  was  the  penalty  imposed  in  the  Canadian 
Act  upon  the  taking  of  hair-seals. 

Sir  Charles  Russell. — I  will  tell  you,  Sir,  in  one  moment.    I  have 
not  got  it  in  my  mind  at  present. 
Mr.  Justice  Harlan. — It  is  at  page  441. 

Sir  Charles  Russell. — I  think  that  for  hunting  or  killing  whales, 
seals  or  porpoises,  and  so  on,  it  is  a  peualty  not  exceeding  $300,  or 
imprisonment  not  exceeding  six  months.  Everyone  who  with  a  boat  or 
vessel  knowingly  disturbs,  etc.  a  seal  fishery  is  to  be  liable  to  a  penalty 
not  exceeding  $60,  or  in  default  one  month,  and  is  liable  to  pay  such 
damages  as  are  assessed  by  the  Fishery  Officer  or  Justice  of  the  Peace. 
The  Statutes  are  set  out  page  441  of  the  Appendix,  voL  1,  of  the  Case 
of  the  United  States. 

Mr.  Justice  Harlan. — The  first  section  relates  to  rockets  and  explo- 
sive instruments,  and  the  next  to  sedentary  seal  fisheries.    I  believe 
none  of  the  provisions  relate  directly  to  seal  hunting. 
Sir  Charles  Russell. — No. 
Senator  Morgan. — Not  to  fur-seal  hunting. 

Lord  Hannen. — It  was  included  at  any  rate  in  the  general  description. 
Sir  Charles  Russell.— I  am  informed  by  Mr.  Tupper  that  these 
Statutes  apply  to  the  shore  fishery. 
Senator  Morgan. — They  relate  to  hair-seals  and  not  fur-seals. 
Sir  Charles  Russell. — I  should  not  say  it  related  to  hair-seals 
only,  if  there  are  such  things  as  fur-seals  in  that  neighbourhood, 

because  the  phrase  is  u  seals"  generally. 
1141       Lord  Hannen. — It  would  include  both  classes  of  seals. 

Senator  Morgan. — There  are  no  fur-seals  in  the  Atlantic. 
Lord  Hannen. — I  dare  say. 

Sir  Charles  Russell. — Very  likely;  that  probably  is  so. 
In  reference  to  Mr.  Justice  Harlan's  reference  to  the  use  of  any  explo- 
sive weapons  for  the  purpose  of  fishing,  I  am  reminded  d,  propos  of  an 
entirely  different  matter  by  Mr.  Tupper,  which  Mr.  Phelps  will  be  able 
to  correct  if  erroneous, —  it  is  rather  in  reference  to  the  illustration 
given  by  Mr.  Phelps  as  to  whether  it  would  be  a  defensible  act  to  use 
dynamite  at  sea  to  kill  fish, —  Mr.  Tupper  informs  me  that,  by  concert 
between  the  United  States  aud  Canada,  each  of  these  communities  has 
passed  regulations  against  the  use  of  dynamite. 
Mr.  Tupper.— No. 

Sir  Charles  Eussell. — No,  that  is  not  so.  I  am  now  told  that 
they,  foreseeing  the  possible  danger  that  might  eusue  to  interests 
which  are  interests  not  only  of  one  country  but  of  both,  have  concerted 
measures  by  their  own  legislation  to  deal  with  the  use  of  anything  of 
that  kind. 

Senator  Morgan. — Can  Mr.  Tupper  cite  the  Tribunal  to  the  arrange- 
ment or  regulation  between  the  United  States  and  Canada  on  the  sub- 
ject of  mackerel  fishing  T 

Sir  Charles  Russell. — Well,  this  is  not  in  reference  to  what  I  am 
talking  about;  but  by  all  means,  if  you  wish  to  ask  Mr.  Tupper,  do  so, 
Sir.    It  is  rather  an  interruption  of  my  argument. 

Mr.  Tupper. — The  position  of  that  matter  is  shortly  this.  The 
United  States  have  legislated  touching  the  taking  of  fish  in  their 
waters  by  purse-seining,  and  have  prohibited  the  catching  of  mackerel 
in  the  United  States  waters  during  the  spawning  period  of  the  mack- 
erel season.  Canada  has  prohibited  the  use  of  purse-seines  in  Canadian 
waters  for  the  whole  year;  that  is  from  January  till  December}  and, 
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by  an  exchange  of  notes,  the  British  Government,  representing  Can- 
ada, and  the  United  States  have  now  arranged  to  discuss  a  proposal 
for  dealing  with  the  mackerel  fishery,  if  necessary,  outside  the  £mile 
limit  of  the  different  countries. 

Senator  31  organ. — I  wish  to  enquire  if  the  basis  of  that  Agreement 
was  not  the  fact  that  this  method  of  purse  seining  was  an  injury  to 
young  mackerel. 

Mr.  Tupper. — Yes,  destroying  them  in  great  quantities. 

General  Foster. — As  I  participated  with  Mr.  Tupper  in  that  nego- 
tiation I  may  refresh  his  memory  in  regard  to  it.  I  understand  that  a 
commission  of  experts  has  been  appointed  by  the  two  Governments  to 
settle  the  whole  question  of  the  fishing  interests  of  the  two  countries 
in  the  adjacent  waters,  no  mention  being  made  of  mackerel  fishing  or 
purse-seining  whatever,  according  to  my  recollection.  It  covers  the 
whole  question  of  the  fisheries. 

Mr.  Tupper. — Well  we  differ  upon  that  and  we  can  produce  the  cor- 
respondence if  necessary. 
1142  Sir  Charles  Kussell. — At  all  events  Mr.  Tupper  thinks  not 
and  whether  it  is,  or  is  not,  it  is  wholly  immaterial.  It  is  a  very 
good  illustration  of  what  I  referred  to  several  days  ago  of  where,  for 
instance,  trawling  is  found  to  interfere  with  sealing  on  the  ground  that  it 
involves  the  loss  of  small  fishes,  nations  have  come  by  conventions 
(where  the  law  cannot  help  one  or  the  other)  to  mutual  arrangements  for 
the  protection  of  their  respective  interests.  It  is  a  very  good  illustration, 
and  all  the  better  if  Mr.  Foster  is  correct  in  saying  it  is  not  limited  to 
mackerel  fishing,  but  has  a  wider  and  more  general  application.  The 
illustration  becomes  for  that  reason  the  stronger  and  not  the  weaker. 

Lord  Hannen. — I  see  from  the  passage  cited  from  the  Canadian 
Statute  that  they  catch  the  seals  there  with  nets. 

Sir  Charles  Kussell. — Yes  apparently  my  Lord,  and  I  believe  the 
British  Commissioners'  Report  further  suggests  that  nets  should  be 
disused,  and  I  think  some  time  ago  the  question  was  asked  by  Lord 
Ilannen  why  it  was  that  nets  were  given  up.  I  have  since  asked  for 
the  explanation,  and  the  reason  is  that  the  nets  frequently  include  very 
young  seals  as  well  as  seals  which  are  the  object  of  capture,  and  very 
often  result  in  the  life  of  the  younger  seals  being  lost,  and  that  is  the 
reason  why  the  Commissioners  recommended  its  disuse. 

I  have  said  all  that  I  need  say  about  Canada.  Now  about  New- 
foundland. The  observations  on  the  part  of  the  United  States  will  be 
found  at  page  444,  and  it  is  also  refei  red  to  at  page  168  of  the  American 
Argument. 

(1)  That  no  seals  shall  be  killed  in  the  seal-fishing  ground  lying  off  the  island  at 
any  period  of  the  year,  except  between  March  14  and  April  20,  inclusive,  and  that 
no  seal  so  caught  shall  be  brought  within  the  limits  of  the  Colony,  under  a  penalty 
of  $4,000  in  either  instance. 

(2)  That  no  steamer  shall  leave  any  port  of  the  Colony  for  the  seal  fisheries  before 
six  o'clock  a.  m.  on  March  12,  under  a  penalty  of  $5,000. 

(3)  That  no  steamer  shall  proceed  to  the  seal  fisheries  a  second  time  in  any  one 
year  unless  obliged  to  return  to  port  by  accident. 

This  act  extends  and  enlarges  the  scope  of  a  previous  act,  dated  February  22, 1879, 
which  contained  similar  provisions,  but  with  smaller  penalties,  and  also  the  pro- 
vision which  is  still  in  force,  that  no  seal  shall  be  caught  of  less  weight  than  28 
pounds. 

That  is  the  statement  in  the  United  States  Argument,  and  it  will  be 
observed,  to  begin  with,  that  there  is  no  allegation  there  that  that 
applies  to  foreigners  at  all. 
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Now  our  statement  in  reference  to  it  is  at  page  44  of  the  British 
Argument. 

The  Seal  Fishery  Act,  1889,  42  Vict.,  cap.  1,  established  a  close  time  for  seals,  and 
prohibits  the  killing  of  "cats"  [immature  seals]  in  order  more  efficiently  to  preserve 
this  close  time.    Steamers  are  not  allowed  to  leave  port  before  a  certain  day. 

The  Seal  Fishery  Act,  1892,  provides  more  stringent  regulations  for  the  observance 
of  the  close  time,  and  heavier  penalties  for  leaving  port  before  a  certain  day. 

Seals  killed  in  breach  of  the  close  time  are  not  to  be  brought  into  any  port  of  the 
Colony  or  its  dependencies  under  a  penalty  of  4,000  dollars. 

1143  Steamers  are  forbidden  from  going  on  a  second  trip  in  any  ope  year,  and  if 
they  shall  engage  at  any  time  in  killing  seals  at  any  place  within  the  jurisdic- 
tion of  the  Supreme  Court  of  Newfoundland  after  returning  from  the  first  trip  they 
shall  be  deemed  to  have  started  on  a  second  trip. 

From  these  Statutes  the  following  conclusions  are  drawn  in  the  United  States 
Case: 

1.  That  Great  Britain  and  its  dependencies  do  not  limit  their  Governmental  pro- 
tection to  the  fur-seal ;  it  is  extended  to  all  varieties  of  seals  wherever  they  resort 
to  British  territorial  waters. 

2.  And  they  have  thrown  about  them  upon  the  high  seas  the  guardianship  of 
British  Statutes. 

It  is  admitted  that  the  principle  of  providing  a  close  time  for  seals  has  been 
adopted  by  British  legislation  as  essential  to  the  preservation  of  seal  life. 

It  is  denied  that  any  country  has  the  power  to  enforce  such  close-time  regulations 
beyond  the  territorial  waters  against  subjects  of  a  foreign  nation,  though  it  may  do 
so  as  regards  its  own  subjects ;  and  neither  Great  Britain  nor  her  Colonies  have  ever 
departed  or  attempted  to  depart  from  this  principle. 

It  is  denied  that  the  inferences  drawn  by  the  United  States  in  respect  of  the  legis- 
lation of  some  of  the  Colonies  already  considered  are  warranted.  The  principles  of 
English  law  show  conclusively  that  such  inferences  are  unsound;  it  has  already 
been  shown  that  they  are  not  in  accordance  with  the  facts ;  and  no  evidence  has  been 
adduced  by  the  United  States  to  support  them. 

Now  I  have  one  word  further  to  say  in  relation  to  this  statute.  It 
has  been  objected  by  my  friend,  Mr.  Phelps,  in  his  Argument,  and 
pointed  to  also  by  Mr.  Coudert,  that  it  was  absurd  to  suppose  that, 
where  there  was  a  valuable  fishery  carried  on  in  the  neighbourhood  of 
the  territory  of  a  particular  Power,  that  Power  could  put  up  with  a 
state  of  things  in  which  its  own  subjects  there  were  to  be  prohibited 
during  certain  seasons  from  fishing,  and  yet  that  foreigners  would  not 
come  under  that  regulation.  That  was  the  case  that  my  friend  Mr. 
Coudert  put  very  forcibly.  The  answer  to  it  is  this:  That  where  the 
fishing  is  carried  on  in  the  neighbourhood  of  a  territory,  that  peculiar 
and  special  advantages  accrue,  from  that  fact  to  the  subjects  or  citizens 
of  the  territory:  they  have  a  Dase  of  operation  which  foreigners  have 
not;  and  foreigners  resorting  to  those  fisheries  (speaking  as  a  general 
rule),  must  come  within  the  territorial  jurisdiction  of  that  particular 
Power  for  some  purpose  or  the  other  connected  with  their  pursuit  of 
fishing;  and,  once  they  come  within  the  limits  of  that  territory,  they 
thereupon  become  subject  to  the  laws  of  that  territory ;  and  in  this  case 
you  will  see  (and  in  some  other  cases  to  which  I  shall  call  attention), 
that  the  colonial  Legislature  or  other  legislative  power,  imposes,  and 
within  its  constitutional  rights  imposes,  certain  conditions  on  those 
ships  that  come  into  its  ports:  for  instance,  that  they  shall  not  be 
allowed  to  go  out  before  a  certain  day,  or  they  shall  not  be  allowed  to 
go  out  unless  they  comply  with  this,  that  or  the  other  condition ;  and 
thus  it  is  that  by  means  of  the  operation  of  local  law,  against  all  who 
come  within  the  area  of  local  law,  plus  the  natural  advantages  which 
proximity  to  the  fishing  grounds  presents,  speaking  generally,  the  fish- 
ery is  morp  valuable  to  the  subjects  or  citizens  of  the  territory  who  are 
connected  with  it,  than  it  is  to  those  who  being  foreigners  are 

1144  not  connected  with  it.    The  statute  upon  which  they  rely  is  set 
out  at  page  444  of  the  first  volume  of  the  Appendix  to  the  Case 

B  s,  pt  xiii 23 
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of  the  United  States.  I  am  not  going  to  trouble  you,  Sir,  by  referring 
to  it.  I  am  contenting  myself  with  the  statement — (it  is  there  to  be 
examined  by  the  Tribunal  if  they  desire) — that  it  does  not  warrant 
the  inference  drawn  from  it  by  my  friends. 

Now  the  next  illustration  is  the  Greenland  or  Jan  Mayen  fisheries, 
and  they  are  referred  to  on  page  168  of  the  Argument  of  my  friend. 
The  paragraph  is  short  and  I  will  read  it.    It  says: 

The  seal  fisheries  of  Greenland  were  the  subject  of  concurrent  legislation  in  1875, 
1876,  and  1877  by  England,  Norway,  Sweden,  Denmark,  and  Netherlands,  which  pro- 
hibits all  fishing  for  seals  by  the  inhabitants  of  those  countries  before  April  3  in  any 
year,  within  an  area  of  the  open  sea  bounded  by  the  following  parallels  of  latitude 
and  longitude,  viz.,  67°  N.,  75°  N.,  5°  E.,  17°  W. 

The  mere  reading  of  that  sentence  ought  to  dispense  with  further 
comment.  It  shows  that  tbis  legislation  of  a  concurrent  kiud  arrived 
at  by  these  several  Powers,  each  of  them  recognizing  that  it  has  no 
power  outside  territorial  limits  to  bind  other  than  its  own  subjects, — 
the  subjects  of  each  of  these  Powers  resorting  to  these  fisheries  are  how- 
ever bound  by  the  legislation  of  their  own  country ;  and  inasmuch  as  by 
convention  these  Powers  have  agreed  to  legislate  so  as  to  bind  their 
respective  subjects,  then  these  laws  have  an  extra-territorial  applica- 
tion to  the  subjects  of  England,  Norway,  Sweden,  Denmark  and  the 
Netherlands. 

The  matter  is  explained,  and  clearly  explaiued,  on  page  45  of  the 
printed  Argument  of  Great  Britain : 

The  second  gronp  of  enactments  of  other  countries  referred  to  in  the  United  States 
Case  are  based  npon  Conventions;  they  therefore  lend  no  support  to  the  United 
States  contention,  that  they  can  by  their  independent  action  claim  to  enforce  such 
regulations  against  the  subjects  of  other  nations  in  respect  of  fishing  in  the  high  sea. 

The  enactments  in  question  are  those  of  Great  Britain,  Sweden,  Norway,  Kussia, 
Germany,  and  Holland.  They  all  deal  with  the  Jan  Mayen  seal  fisheries  in  the 
Atlantic  east  of  Greenland;  and  proceed  on  the  principle  here  enuueiated. 

The  principle  is  at  once  explained  by  the  section  of  the  Act  which  I 
am  going  to  read. 

The  first  section  of  "Tho  Great  Britain  Greenland  Seal  Fishery  Act  of  1875 "is 
shortly  as  follows: 

When  it  appears  to  Her  Majesty  in  Council  that  the  foreign  States  whose  ships  or 

subjects  are  engaged  in  the  Jan  Mayen  fishery have  made  or  will  make  with 

respect  to  their  own  ships  and  subjects  the  like  provisions  to  those  contained  in  this 
Act,  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  to  direct  that  this  Act 
shall  apply  to  tho  said  seal  fishery. 

Iu  other  words,  when  the  other  nations  have  determined  on  their  leg- 
islation, then  the  Queen,  by  Order  in  Council,  can  apply  the  provisions 
of  the  Act  in  question. 

It  then  proceeds: 

The  legislation  of  tho  other  countries  is  conceived  in  a  similar  spirit,  and  was 
passed  after  negotiations  between  their  respective  Governments. 

The  necessary  legislation  having  been  provided,  the  Queen,  by  Order  in 
1145    Council,  dated  the  28th  November,  1876,  put  the  Act  in  force  against  her  own 
subjects. 

The  great  difficulty  of  effectively  maintaining  a  close  time  in  distant  fisheries  in 
the  high  seas,  and  of  protecting  and  regulating  such  fisheries,  except  as  against 
subjects,  has  in  many  instances  been  dealt  with  by  Conventions,  as  is  stated  in  the 
United  States  Case. 

These  Conventions  proceed  on  principles  well  established. 

The  principles  are: 

1.  The  determination  of  the  limits  of  the  exclusive  fisheries  of  the  respective  par- 
ties to  the  Convention.  • 

2.  Except  as  expressly  varied  by  agreement  the  respective  national  jurisdictions 
are  preserved  intact. 

3.  It  is  only  by  agreement  that  jurisdiction  on  the  high  sea  over  its  nationals  is 
given  by  one  nation  to  another. 
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Because,  yon  will  observe  that  these  conventions  sometimes,  not 
invariably,  bnt  frequently  give  the  right  to  the  cruisers  of  one  nation  to 
seize,  upon  the  high  sea,  the  ships  of  a  subject  of  another  Power,  a 
party  to  the  convention,  which  has  offended  against  the  provisions  of 
the  convention : 

Then  it  goes  on: 

These  principles  do  not  advance  the  United  States  contention.  The  consent  of 
other  nations  is  wanting  to  the  exercise  by  the  United  States  of  the  exclusive  control 
which  it  claims.  The  existence  of  the  Conventions  demonstrates  their  necessity ;  by 
such  Conventions  alone  can  one  nation  presume  to  control  the  subjects  of  another 
State  upon  the  high  seas. 

They  recognize  the  right  of  the  subjects  of  all  the  contracting  Parties  alike  to  fish 
in  the  high  sea  beyond  the  territorial  waters,  but  for  their  mutual  benefit  they  sub- 
ject the  fishing  to  regulations  to  be  observed  by  the  subjects  of  all  alike.  The  Con- 
ventions and  the  legislation  giving  effect  to  them  do  not  profess  to  impose  these 
regulations  on  the  subjects  of  other  countries,  not  parties  to  the  Conventions,  nor  to 
prohibit  them  in  any  way  from  fishing  in  the  high  seas,  nor  could  they  do  so. 

The  next  case  is  Russia,  which  is  referred  to  on  page  169  of  the 
Argument  of  the  United  States;  and  a  statement  that  is  made  here, 
necessitates  that  I  should  go  a  little  out  of  iny  way  in  this  matter. 

The  statement  in  the  Argument  of  the  United  States  is  this: 

By  the  law  of  Russia,  the  whole  business  of  the  pursuit  of  seals  in  the  White  8ea 
and  Caspian  Sea,  both  as  to  time  and  manner,  is  regulated,  and  aU  killing  of  the 
seals  except  in  pursuance  of  such  regulations  is  prohibited. 

Certain  references  are  then  made:  and  it  proceeds: 

The  firm  and  resolute  recent  action  of  the  Russian  Government  in  prohibiting  in 
the  open  sea,  near  the  Commander  Islands,  the  same  depredations  upon  the  seal  nerd 
that  are  complained  of  by  the  United  States  in  the  present  case,  and  in  capturing 
the  Canadian  vessels  engaged  in  it,  is  well  known  and  will  be  universally  approved. 
That  Great  Britain,  strong  and  fearless  to  defend  her  rights  in  every  quarter  of  the 
globe,  will  send  a  fleet  into  those  waters  to  mount  guard  over  the  extermination  of 
the  Russian  seals  by  the  slaughter  of  pregnant  and  nursing  females,  is  not  to  be 
reasonably  expected.  The  world  will  see  no  war  between  Great  Britain  and  Russia 
on  that  score. 

Well,  it  seems  to  me  (although  we  know  from  the  correspondence  that 
we  have,  that  the  representatives  of  the  United  States  have  been  in 
communication  with  Russia) — that  this  is  a  mis-statement,  as  I  hope 
to  make  clear,  of  Russian  action  and  Russian  pretensions  on  this 
1146  matter.  First  of  all  I  wish  to  deal  with  the  matter  of  Russian 
legislation  and  of  Russian  action;  and  we  have  got  a  very  relia- 
ble means  of  judging  of  that  by  a  correspondence  entirely  on  the  part 
of  those  interested  from  the  point  of  view  of  the  United  States,  and  I 
am  afraid,  Sir,  I  must  ask  you  to  refer  to  one  more  book  in  this  connec- 
tion. It  is  Volume  II  of  the  Appendix  to  the  British  Case.  The  cor- 
respondence begins  at  the  bottom  of  page  16  of  Part  II.  You  will  see 
there,  Sir,  a  letter  from  Mr.  Hoffman.  Mr.  Hoffman  was,  as  I  under- 
stand, the  Representative  at  St.  Petersburg,  of  the  United  States. 

General  Foster. — He  was  the  Charge  <T Affaires. 

Sir  Charles  Russell. — The  Charge  d' Affaires. 

Now,  this  letter  is  sent  to  him  from  the  Department  of  State,  on  the 
7th  of  March,  1882. 

Sir:  I  enclose  copies  of  letters  from  the  Treasury,  and  a  copy  of  a  letter  from 
Messrs.  Lynde  and  Hough,  of  San  Francisco,  to  the  Secretary  of  the  Treasury,  touch- 
ing the  Pacific  coast  fisheries.  This  latter  communication  states  that,  according  to 
late  news,  "foreign  vessels  must  receive  an  order  from  the  Governor  of  Siberia, 
besides  paying  duties  or  10  dollars  per  ton  on  all  fish  caught  in  Rnssian  waters1', 
whioh  they  say  would  be  ruinous  to  their  business.  In  view  of  the  above,  I  have  to 
ask  that  you  will  make  immediate  enquiry  on  this  subject,  and  report  the  facts.  If 
a  brief  telegram  will  furnish  information  of  value  to  our  fishermen  in  this  reg 
you  can  send  one. 
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Then  the  enclosures  are  to  be  found  on  page  17.  I  will  read  the 
secofcd  and  third  of  those  enclosures;  the  first  I  need  not  trouble  you 
with.  I  think.    The  second  is: 

The  subjoined  Notice  by  tlie  Russian  Consul  at  Yokohama,  that  American  Teasels 
are  not  allowed,  without  a  special  permit  or  licence  from  the  Governor-General  of 
Eastern  Siberia,  "to  carry  on  hunting,  trading,  fishing,  etc.,  on  the  Russian  coasts, 
or  islands  in  the  Okhotsk  or  Behring  Seas,  or  on  the  north-eastern  coast  of  Asia,  or 
within  the  sea-boundary  line",  is  published  by  the  Department  for  the  information 
of  American  ship-masters  interested. 

Now,  here  is  the  third  enclosure. 

At  the  request  of  the  local  authorities  of  Behring  and  other  Islands,  the  Under- 
signed hereby  notifies  that  the  Russian  Imperial  Government  publishes,  for  general 
knowledge,  the  folio wiug. 

(1)  Without  a  special  permit  or  licence  from  the  Governor-General  of  Eastern 
Siberia,  foreign  vessels  are  not  allowed  to  carry  on  trading,  hunting,  fishing,  etc.,  on 
the  Russian  coast  or  islands  in  the  Okhotsk  and  Behring  Seas,  or  on  the  north-eastern 
coast  of  Asia,  or  within  their  sea-boundary  line. 

Mr.  Justice  Harlan. — What  line  is  thatf  What  does  he  mean  there 
by  the  sea- boundary  linef 

Sir  Charles  Russell. — The  marine  league  from  the  shore.  You 
will  see  that  presently,  Sir,  when  I  have  developed  the  correspondence. 

Then  it  proceeds: 

(2)  For  such  permits  or  licences,  foreign  vessels  should  apply  to  Vladivostook, 
exclusively. 

(8)  In  the  port  of  Petropaulovsk,  though  being  the  only  port  of  entry  in  Kam- 
tchatka,  such  permits  or  licenses  shall  not  be  issued. 
1147       (4)  No  permits  or  licences  whatever  shall  be  issued  for  hunting,  fishing,  or 
trading  at  or  on  the  Commodore  and  Robben  Islands. 

Those  are,  you  will  recollect,  specially  seal  islands.    Then  it  goes  on : 

(5)  Foreign  vessels  found  trading,  fishing,  hunting,  etc.,  in  Russian  waters,  with- 
out a  licence  or  permit  from  the  Governor-General,  and  also  those  possessing  a  licence 
or  permit  who  may  infringe  the  existing  bye-laws  on  hunting,  shall  be  confiscated, 
both  vessels  and  cargoes,  for  the  benefit  of  the  Government.  This  enactment  shall 
be  enforced  henceforth,  commencing  with  A.  D.  1882. 

(6)  The  on  forcement  of  the  above  will  be  intrusted  to  Russian  men-of-war,  and  also 
to  Ru8sf  an  merchant- vessels,  which,  for  that  purpose,  will  carry  military  detachments 
and  be  provided  with  proper  instructions. 

Then  at  page  18  follows  a  letter — the  fifth  enclosure— from  which 
I  must  read  an  extract  before  I  read  Mr.  Hoffman's  reply,  in  which 
Messrs.  Lynde  and  Hough  state  their  position  and  their  complaint: 

Sir:  You  will  please  pardon  us  for  this  seemiug  intrusion,  but  the  matter  in  which 
we  now  seek  your  aid  and  assistance  is  of  great  import  to  us. 

We  now  are  and  have  been  extensively  engaged  m  the  Pacific  Coast  Cod  fisheries, 
and,  in  fact,  are  among  the  very  few  who  fifteen  years  ago  started  in  a  small  way, 
believing  with  energy  and  fair  dealing  we  could  work  up  an  enterprise  that  would 
be  a  benefit  to  the  ooast.  Our  ideas  were  correct.  We  have  been  yearly  sending 
vessels  to  the  coast  of  Kamschatka  (Sea  of  Okhotsk)  for  fish.  We  never  have 
been  molested  in  Russian  waters  from  catching  cod-fish  or  procuring  bait,  whioh 
are  email  salmon  in  the  rivers,  or  filling  fresh  water  for  the  use  of  ship,  out  it  appears 
now  there  is  a  law  which  has  never  been  enforced  against  foreigners,  the  same  we 
have  recently  noted,  aud  which  we  have  been  apprised  of,  and  the  substance  is  that 
foreign  vessels  must  receive  an  order  from  the  Governor  of  Siberia,  besides  must  pay 
a  duty  of  10  dollars  per  ton  on  all  fish  caught  in  Russian  waters.  This  decree,  if 
sustained — 

And  so  on. 

Now  this  communication  being  made  to  Mr.  Hoffman  at  St.  Petersburg, 
here  is  his  answer.    He  says: 

I  have  the  honor  to  acknowledge  the  receipt  of  a  Circular  of  the  Treasury  Depart- 
ment of  the  30th  January  last  upon  the  subject  of  fishing,  etc,  in  the  Behring  Sea  and 
the  Sea  of  Okhotsk. 


a 
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.  t  am  able  to  give  the  Department  some  little  information  upon  this  subject,  derived 
nearly  four  years  ago  from  Mr.  Charles  H.  Smith,  for  many  years  a  resident  of  Vladi- 
vostok and  at  one  tune  our  Consul  or  Vice-Consul  at  that  port. 

A  glance  at  the  Map  will  show  that  the  Kurile  Islands  are  dotted  across  the  entrance 
to  the  sea  of  Okhotsk  the  entire  distance  from  Japan  on  the  south  to  the  southern- 
most cape  of  Kamtchatka  on  the  north. 

In  the  time  when  Russia  owned  the  whole  of  these  islands  her  Representatives  in 
Siberia  claimed  that  the  Sea  of  Okhotsk  was  a  mare  clausum,  for  that  Russian  juris- 
diction extended  from  island  to  island,  and  over  2  marine  leagues  of  intermediate  sea 
from  Japan  to  Kamschatka. 

But  about  five  years  ago  Russia  ceded  the  southern  group  of  these  islands  to  Japan 
in  return  for  the  half  of  the  Island  of  Saghalien,  which  belonged  to  that  power. 

As  soon  as  this  was  done  it  became  impossible  for  the  Siberian  authorities  to  main- 
tain their  claim .  My  informant  was  not  aware  that  this  claim  had  ever  been  seriously 
made  at  St.  I'etersburgh; 

The  best  whaling  grounds  are  found  in  the  bays  and  inlets  of  the  Sea  of  Okhotsk. 
Into  these  the  Russian  Government  does  not  permit  foreign  whalers  to  enter, 
1148  upon  the  ground  that  the  entrance  to  them,  from  headland  to  headland,  is  less 
than  2  marine  leagues  wide.  But  while  they  permit  no  foreign  whalers  to  pen- 
etrate into  these  bays,  they  avail  themselves  of  their  wealth  very  little.  The  whole 
privilege  of  whaling  in  those  waters  is  a  monopoly  owned  by  an  unimportant  Com- 
pany, watch  employs  two  or  three  sailing  schooners  only,  the  trying  and  other 
laborious  work  being  done  at  their  stations  on  shore. 

Then  apparently  he  inquires  farther  into  the  matter,  and  he  says,  in 
letter  dated  March  27th  1882,  page  19. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  No.  120,  with  its  inolosnres, 
in  reference  to  our  Pacific  Ocean  fisheries.  Tour  despatch  reached  me  yesterday,  and 
to-day  I  have  written  to  M.  de  Qiers  upon  the  subject,  and  I  propose  to  call  upon  him 
npon  his  first  reception  day. 

•'  In  the  meantime,  and  until  further  information,  I  do  not  see  that  any  new  orders 
necessarily  affecting  onr  fishermen  have  been  issued  by  the  Russian  Government. 
Messrs.  Lynde  and  Hough  have  apparently  given  insufficient  attention  to  the  words 
"  Russian  waters  ".  These  waters  are  defined  in  the  Notice  published  by  the  Imperial 
vice-consulate  at  Yokohama,  as  follows: 

'  "Fishing  etc.,  on  the  Russian  coast  or  islands  in  the  Okhotsk  and  Behring  Seas, 
or  on  the  north-eastern  coast  of  Asia,  or  within  their  sea-boundary  line." 
'  If  I  recollect  correctly  the  information  given  me  by  Mr.  Smith  upon  this  subject. 
referred  to  in  my  No.  44  of  June  1878,  and  in  my  number  207  of  this  month,  the  coa 
banks  lie  in  the  open  Sea  of  Okhotsk,  many  marine  leagues  off  the  south-western 
coast  of  Kamschatka.  J  observe  that  Messrs.  Lynde  and  Hough  state  that  their  ves- 
sels fish  from  10  to  25  miles  from  the  shore.  At  that  distance  in  an  open  sea  they 
cannot  be  said  "  to  fish  upon  the  coast." 

I  do  not  think  that  Russia  claims  that  the  sea  of  Okhotsk  |s  a  mare  elaueun,  over 
which  she  has  exclusive  jurisdiction.  If  she  does  her  claim  is  not  a  tenable  oue  since 
the  cession  of  part  of  the  group  of  toe  Kurile  Islands  to  Japan,  if  it  ever  were  tenable 
.at  any  time. 

I  may  add  that,  according  to  the  information  given  me  four  years  ago,  Russia 
opposes-  no  objection  to  foreign  fishermen  landing  in  desert  places  on  the  coast  of 
Kamchatka,  far  from  the  few  villages  which  nre  found  on  that  coast,  for  the  purposes 
of  catching  bait  and  procuring  fresh  water;  but  she  does  object  to  all  communica- 
tion between  trading' and  fishing  vessels  and  the  inhabitants,  alleging  that  these 
Vessels  sell  them  whiskey  upon  which  they  get  drunk,  and  neglect  their  fishing,  their 
only  means  of  livelihood,  and  then,  with  their  wives  and  children,  die  of  starvation 
the  ensuing  winter. 

Then  there  comes  a  farther  note  from  the  same  gentleman  in  these 
terms.    In  the  first  paragraph  he  says: 

I  have  the  honqr  to  forward  to  you  herewith  a  translation  of  a  note  recently  received 
from  M.  de  Qiers  upon  the  subject  of  hunting,  fishing,  and  trading  in  the  Pacific  waters. 

I  do  not  see  that  there  is  anything  in  the  Regulations  referred  to  that  affects  our 
whalers,  nor  our  cod  fisheries  either,  except  that  when  they  go  ashore  to  catch  small 
fish  for  bait  in  the  streams,  they  expose  themselves  to  interruption  from  the  Russian 
authorities,  who,  finding  them  in  territorial  waters,  may  accuse  them  of  having  taken 
their  fish  therein. 

Then  M.  de  Giers7  letter  follows.    It  is  in  these  words : 

Referring  to  the  exchange  of  communications  which  has  taken  place  between  ns 
on  the  subject  of  a  Notice  published  by  our  Consul  at  Yokohama  relative  to 
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1149  fishing,  hunting,  and  to  trade,  in  the  Russian  waters  of  the  Pacific,  and  in  reply 
to  the  note  which  yon  addressed  to  me,  dated  the  15th  (27th)  March,  I  am  now 

in  a  position  to  give  yon  the  following  information. 

A  Notice  of  the  tenour  of  that  annexed  to  yonr  note  of  the  15th  March  was,  in 
fact,  published  by  onr  Consul  at  Yokohama,  and  onr  Consnl-Oeneral  at  San  Fran- 
cisco is  also  authorized  to  publish  it. 

This  measure  refers  only  to  prohibited  industries  and  to  the  trade  in  contraband; 
the  restrictions  which  it  establishes  extend  strictly  to  the  territorial  waters  of  Rus- 
sia only.  It  was  required  by  the  numerous  abuses  proved  in  late  years,  and  which 
fell  with  all  their  weight  on  the  population  of  our  sea  shore  and  of  our  islands, 
whose  only  means  of  support  is  by  fishing  and  hunting.  .  These  abuses  inflicted  also 
a  marked  injury  on  the  interests  of  the  Company  to  which  the  Imperial  Government 
had  conceded  the  monopoly  of  fishing  and  hunting  ("  exportation")  in  islands  called 
the  "Commodore"  and  the  "Seals". 

Beyond  the  new  Regulation,  of  which  the  essential  point  is  the  obligation  imposed 
upon  captains  of  vessels  who  desire  to  fish  and  to  hunt  in  the  Russian  waters  of  the 
Pacific  to  provide  themselves  at  Vladivostock  with  the  permission  or  licence  of  the 
Governor-General  of  Oriental  Siberia,  the  right  of  fishing,  hunting,  and  of  trade  by 
foreigners  in  onr  territorial  waters  is  regulated  by  Article  560  and  those  following  of 
Vol.  XII,  Part  II,  of  the  Code  of  Laws. 

Bow,  Sir,  if  yon  look  to  the  bottom  of  that  page  headed  "  Inclosure 
2",  you  will  see  the  Articles. 

Articlk  560.  The  maritime  waters,  even  when  they  wash  the  shores  where  there  is 
a  permanent  population,  cannot  be  the  subject  of  private  possession;  they  are  open 
to  the  use  of  one  and  all. 

Art.  561.  No  exception  will  be  made  to  this  general  rule,  except  under  the  form 
of  speyial  privileges  granted  for  the  right  of  fishing  in  certain  fixed  localities  and 
during  limited  periods. 

Art.  562.  The  above*  Regulation  regarding  the  right  of  fishing  and  analogous 
occupations  on  the  seas  extends  equally  to  all  lakes  which  do  not  belong  to  private 
properties. 

Art.  565.  No  restrictions  shall  be  established  as  regards  the  apparatus  (engines) 
employed  for  fishing  and  for  analogous  operations  in  the  high  seas,  and  it  shall  be 
permitted  to  every  one  to  use  for  this  purpose  such  apparatus  as  he  shall  judge  to  be 
best  according  to  the  circumstances  of  the  locality. 

Art.  571.  Ships  in  quarantine  are  not  permitted  to  fish.  The  same  prohibition 
extends  in  general  to  all  persons  in  those  localities  where  ships  are  lying  undergoing 
quarantine. 

,  Now  you  see,  Sir,  that  this  correspondence  is  between  two  Govern- 
ment Departments  of  the  United  States.  My  friends  had  access  to 
this  even  more  readily  than  we  had  access  to  it.  There  it  is;  and  you 
will  now  see  how  far  they  are  founded  in  the  observations  they  make 
in  their  case  on  this  subject. 

Now  I  conclude  the  matter  by  asking  your  attention  to  page  22  of 
the  same  volume.  The  correspondence  I  have  been  reading,  up  to  the 
present  time,  you  will  observe,  Sir,  relates  to  the  year  1882. 

Now  on  page  22  is  a  later  letter  in  1887,  from  Mr.  Lothrop  who  was 
I  think — General  Foster  will  correct  me  if  I  am  wrong — then  the 
Charg6  d' Affaires? 

General  Foster. — He  was  the  Minister. 

Sir  Charles  Russell. — He  was  then  Minister  of  the  United 

1150  States  at  St.-Petersburg.    He  says,  writing  to  Mr.  Bayard  who 
was,  as  you  will  recollect,  Sir,  Secretary  of  State  at  that  time: 

I  have  the  honour  to  transmit  to  you  a  translation  of  a  communication  received 
from  the  Imperial  Foreign  Office  on  the  1st  February  instant,  relative  to  the  seizure 
of  the  schooner  "Eliza  . 

The  Russian  Government  claims  that  she  was  seized  and  condemned  under  the 
provisions  of  an  Order,  or  Regulation,  which  took  effect  at  the  beginning  of  1882, 
and  which  absolutely  prohibited  every  kind  of  trading,  hunting,  and  fishing  on  the 
Russian  Pacific  coast  without  a  special  licence  from  the  Governor-General. 

It  is  not  claimed  that  the  "Eliza"  was  engaged  in  seal-fishing,  but  that  she  was 
found  actually  engaged  in  trading  with  the  natives  with  the  contraband  articles  of 
arms  and  strong  liquors. 
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She  was  condemned  by  a  Commission  sitting  on  the  Imperial  corvette  "  Rasboi- 
nik",  composed  of  the  officers  thereof.  In  this  respect,  the  case,  is  precisely  like 
that  of  the  "  Henrietta",  mentioned  in  my  last  preceding  dispatch  N°  95,  and  of 
this  date. 

It  will  be  noticed  that  Mr.  Spooner,  the  owner  of  the  "  Eliza",  in  his  statement 
of  his  claim,  declares  that  the  "Eliza"  was  on  a  trading  voyage,  engaged  in  barter- 
ing with  the  natives,  and  catching  walrus,  and  as  snoh  did  not  come  under  the 
Notice  of  the  Russian  Government,  which  was  directed  against  the  capture  of  seals 
on  Copper,  Robbins,  and  Behring  Islands. 

It  will  be  seen  that  Mr.  Spooner  either  refers  to  an  Order  of  the  Russian  Govern- 
ment different  from  the  one  mentioned  by  the  Imperial  Foreign  Office,  or  he  under- 
stood the  letter  in  a  very  different  sense. 

I  may  add  that  the  Russian  Code  of  Prize  Law  of  1869,  Article  21,  and  now  in 
force,  limits  the  jurisdictional  waters  of  Russia  to  8  miles  from  the  shore. 

I  think  that  is  all. 

The  communication  from  General  Vlangaly  to  Mr.  Lothrdp  appears 
to  corroborate  the  statement  of  Mr.  Lothrop,  that  it  was  not  a  question 
of  fishing,  but  a  question  of  the  "  Eliza"  being  engaged  in  an  illicit 
trade. 

The  second  part  of  that  letter  is  to  this  effect: 

This  information  is  in  substance  to  the  effect  that  the  "Eliza"  was  confiscated 
not  for  the  fact  of  seal  hunting,  bnt  by  virtue  of  an  Administrative  Regulation  pro- 
hibiting, from  the  beginning  of  the  year  1882,  every  kind  of  commercial  act,  of 
hnnting,  and  of  fishing  on  our  coasts  of  the  Pacific,  without  a  special  authorization 
from  the  Governor-General,  and  carrying  with  it,  against  those  disregarding  it,  the 
penalty  of  the  seizure  of  the  ship  as  well  as  of  the  cargo. 

Then  a  little  lower  down  he  says : 

The  crew  of  the  "Eliza"  was  engaged  not  only  hunting  walrus  on  our  coast  of 
Kamschatka,  and  in  commercial  transactions  with  the  natives,  but  traded  therewith 
illicit  articles  such  as  arms  and  strong  liquors. 

I  think  it  will  also  be  found  that  at  a  later  stage,  although  emulating 
to  some  extent,  but  a  little  way  behind  the  United  States,  some  seizures 
have  been  made  by  Bussia;  it  will  be  found  that  they  allege  that  those 
seizures  were  made  within  territorial  waters  and  that  they  required  the 
captains  seized  to  sign  statements  that  in  point  of  fact  they  were 
illegally  engaged  within  the  limits  of  the  territorial  waters;  but  this  is 
a  matter  with  respect  to  which  I  do  not  wish  at  present  to  be  diverted. 
I  think  you  will  see.  Sir,  that  I  have  answered  satisfactorily  the  point 

which  is  made  here. 
1151        Marquis  Venosta. — Do  you  not  think  that  the  Eussian  Gov- 
ernment has  perhaps  considered  the  Gulf  of  Mesensk  as  a  gulf, 
the  waters  of  which  are  territorial  waters  t    I  do  not  know,  I  ask  you. 

Sir  Charles  Russell.— That  I  am  just  coming  to  Sir. 

Marquis  Venosta. — Because  a  nation  may  recognize  the  general  rule 
of  the  cannon-shot  on  the  open  sea,  and  may  have  some  peculiar  claim, 
more  or  less  plausible,  in  regard  to  a  gulf. 

Sir  Charles  Russell. — I  am  just  coming  to  that:  it  is  the  next 
item  of  that  argument.    At  the  bottom  of  page  46  it  says : 

The  Russian  law  dealing  with  the  Ustinsk  sealing  industry  in  the  White  Sea  is  set 
out  in  the  United  States  case. 

The  industry  is  carried  on  in  the  Gnlf  of  Mesensk  in  the  White  Sea;  the  gulf  is  53 
miles  wide. 

The  principal  provisions  of  the  law  are  the  appointing  certain  days  of  departure 
to  the  fisheries,  and  prohibiting  the  lighting  of  fires  to  windward  of  the  groups  or 
hanling-grounds  of  the  seals. 

The  law  is  not  directly  or  indirectly  applied  to  foreigners. 

In  this  law  again,  you  see  an  example  of  the  control  that  possession 
of  territory  gives  over  foreigners  if  they  come  within  the  sphere  of  its 
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operation,  as  they  may  be  obliged  to  do;  they  are  controlled  by  the 
local  law  regulating  days  of  departure,  or  other  conditions  of  departure ; 
and  it  may  further  be,  as  Count  Venosta  has  been  good  enough  to  sug- 
gest, that  Russia  may  think  that  it  has  a  claim  to  the  Gulf  of  Mesensk 
upon  another  and  different  ground  as  being  a  gulf  largely  enclosed  by 
territory.  But  it  does  not  seem  to  me  necessary  to  consider  that:  and 
both  Governments  recognize,  that  what  Marquis  Venosta  has  been  good 
enough  to  suggest  is  possible. 

I  have  already  dealt  with  Behring  Sea,  and  the  Sea  of  Okhotsk,  on 
page  47. 

Then  as  regards  the  Caspian  Sea,  at  the  bottom  of  page  47  of  the 
British  Argument,  it  is  said : 

The  fishing  and  sealing  industries  in  the  Caspian  Sea  are  also  dealt  with  by  law, 
which  expressly  declares  that  the  catching  of  iibh  and  killing  of  seals  in  the  waters 
of  the  Caspian  included  in  the  Russian  Empire  are  free  to  nil  who  desire  to  engage 
in  the  same,  except  in  certain  specified  localities,  under  observance  of  the  established 
rules.    A  close  time  is  appointed. 

* 

Of  course  the  Caspian  Sea  stands  in  an  entirely  different  category 
from  any  we  have  been  discussing.  The  Caspian  is  a  land-locked  sea 
included  within  the  territorial  dominions  of  liussia  and  Persia,  and  I 
need  not  say  that  that  being  the  fact,  those  Powers  have  absolutely  the 
right  to  exclude  all  whom  they  please  from  access  to  those  territories, 
because  the  access  can  only  be  obtained,  in  the  one  case  through  Rus- 
sian, and  in  the  other  case  through  Persian  territory:  because  it  is  an 
admitted  right  of  sovereignty  to  deny  access  through  their  territory  to 
any  person  they  please. 

Senator  Morgan. — Do  you  know,  Sir  Charles,  whether  Persia  has 
coincided  with  Bussia  in  its  enactments  t 
1152  Sir  Charles  Russell. — I  am  unable  to  say,  Sir;  and  it  is 
enough  to  say  that  one  need  only  look  at  the  map  to  see  that  the 
Caspian  Sea  is  entirely  surrounded  by  land — Persian  on  the  one  side 
and  Russian  on  the  other — but  the  case  affords  no  aid  to  this  Tribunal 
at  all  on  the  question  we  are  discussing,  and  presents  no  analogy. 

Now  the  next  case  is  that  of  Uruguay;  and  as  to  this,  I  have  to  say 
that  although  this  is  referred  to  in  the  Case  of  the  United  States,  it  is 
answered  in  the  British  Counter  Case  at  page  90,  and  after  that  answer 
has  been  given,  it  is  not  thereafter  adverted  to  in  the  printed  Argumeut 
of  the  United  States;  and  therefore  I  content  myself  with  saying  that 
the  answer  has  been  given  in  the  British  Counter-Case,  and  to  this 
there  has  been  no  rejoinder. 

The  statement  is  this.  It  is,  in  effect,  the  statement  at  page  48  of 
the  British  Argument: 

The  laws  of  Uruguay  which  regulate  the  taking  of  seals  upon  the  Lohos  Islands  do 
not  extend  beyond  the  ordinary  territorial  jurisdiction,  and  have  no  application  to 
pelagic  sealing  beyond  that  limit.    SealB  are  taken  on  the  islands,  and  the  State— 

this  is  part  of  the  enactment 

does  not  permit  vessels  of  any  kind  to  anchor  off  any  of  the  said  islands,  and  does 
not  allow  any  works  to  be  constructed  that  might  frighten  the  seals  away. 

That  is  the  whole  story. 

So  as  to  Chile;  that  is  referred  to  in  the  Case  of  the  United  States, 
but  is  not  reproduced  in  the  Argument  of  my  learned  friend. 

Mr.  Phelps. — At  the  bottom  of  page  168,  in  the  Argument,  you  will 
find  a  reference  to  Uruguay. 
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Sir  Charles  KussEll. — I  beg  your  pardon ;  that  is  so.  I  had  omitted 
to  notice  it. 

Under  the  law  of  Uruguay  the  killing  of  seals  on  the  Lobos  and  other  islands  "in 
that  part  of  the  ocean  adjacent  to  the  departments  of  Mai  don  ado  and  Rocha"  is 
secured  to  contractors,  who  pay  to  the  Government  a  license  fee  and  duty. 

If  that  is  all  that  my  learned  friend  has  to  say  about  it,  I  am  content 
to  take  it,  it  is  not  a  thing  that  demands  an  answer. 

Then  Chile  is  mentioned  in  the  Case;  I  will  read  what  we  say  about 
it  at  page  90  of  our  Counter  Case.  We  set  out  what  is  said  in  the 
United  States  Case  thus : 

The  United  States  Case  says : 

The  Governments  of  Chile  and  the  Argentine  Republic  have  also  recently  given 
protection  to  the  fur-seals  resorting  to  their  coasts  in  the  hope  of  restoring  their 
almost  exterminated  rookeries. 

The  mischief,  however,  appears  to  have  been  entirely  done  by  sealers  landing  on 
the  rookeries.    Mr.  Comer  states  that.. 

If  there  had  been  strict  regulations  enforced,  allowing  us  to  kill  only  young  "  wigs", 
and  not  to  disturb  the  breeding  seals,  I  am  convinced,  and  have  no  doubt,  that  all 
these  rookeries  would  be  full  of  seals  to-day. 

The  Chilean  law  referred  to  appears  to  be  the  Ordinance  of  the  17th  August, 
1892,  from  which  the  following  extracts  are  made  in  order  to  show  that  the 
1153  Chilean  Government  asserts  no  jurisdiction  beyond  the  ordinary  3-mile  limit, 
but  is  careful  to  define  strictly  the  limits  of  the  operation  of  the  Ordinance. 

Then  the  Ordinance  is  set  out. 

"  Ordinance  regulating  the  Pursuit  at  Sea  or  on  Land  of  Seals  or  Sea-wolves,  Otters  qnd 
1  Chungungos7  in  the  Coasts,  Islands,  and  Territorial  Waters  of  Chile, 

:  "  Article  1.  Only  Chileans  and  foreigners  domiciled  in  Chile  are  allowed  to  engage 
in  the  pursuit  on  land  or  at  sea  of  seals  or  sea- wolves,  ottos,  and  '  chungungos'  in 
the  coasts,  islands,  and  territorial  waters  of  the  Republic,  as  laid  down  in  Artiole  611  of 
the  Civil  Code. 

"  No  ships  can  engage  in  the  pursuit  to  which  this  Ordinance  refers  except  those 
.Chilean  vessels  which  are  in  possession  of  the  qualifications- required  by  the  Naviga- 
tion Laws  to  be  considered  as  such,  foreigu  vessels  being  absolutety  prohibited  from, 
engaging  in  this  industry. 

"Art.  2.  For  the  purposes  of  this  Ordinance,  the  coasts,  islands,  and  territorial  waters 
of  Chile  shall  be  considered  as  divided  into  as  many  zones  as  there  are  Maritime 
Governments  in  the  Republic. 
'  "  The  extent  of  each  zone  shall  be  that  of  the  respective  Maritime  Government." 

Then  it  proceeds: 

* 

Acting  .under  powers  conferred  by  the  above  Ordinance,  the  President  of  the 
Republic  on  the  20th  August,  1892,  decreed  that  the  fishery  of  seals 
rtbe  suspended  for  the  period  of  one  year  in  the  regions  included  in  the  Maritime 
Governments  of  Chiloe  and  Magellanes,  and  on  the  coasts  of  the  Islands  of  Juan  Fer- 
nandez." 

'  The  general  law  of  Chile  as  to  fisheries  is  contained  in  the  Civil  Code,  where  it  is 
enacted : 

Article  585. 

And  T  would  beg  to  compliment  Chile  apon  its  very  accurate  state- 
ment of  what  I  conceive  to  be  the  law  recognized  by  nations  in  this 
matter. 

Things  which  in  their  nature  are  common  property,  as  the  product  of  the  high  seas, 
are  not  subject  to  auy  dominion,  and  no  nation,  corporation,  or  individual  has  any 
right  to  monopolize  them.  The  use  or  enjoyment  of. them  is  determined  among  the 
citizens  of  any  one  nation  by  the  laws  of  that  nation,  but  between  different  nations 
by  international  law. 

"  Article  593.  The  adjacent  sea,  to  a  distance  of  1  marine  league,  measured  from 
low-water  mark,  is  the  territorial  sea,  and  under  the  national  dominion;  but  police 
administration  for  the  purposes  of  the  security  of  the  State  or  the  carrying  out  of 
fiscal  Regulations,  extends  to  a  distance  of  4  marine  leagues,  measured  in  the  same 
manner. 
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The  4  marine  leagues  for  the  two  purposes  mentioned  I  do  not  admit; 
nor  for  the  latter  purpose,  without  the  qualification  which  I  have  more 
than  once  given. 

"Article  611.  Sea  fishing  is  free,  bat  in  the  territorial  seas  the  right  of  fishing  is 
enjoyed  only  by  Chilean  citizens  or  domiciled  foreigners.'1 

Now  the  next  case  given  is  the  Argentine  Republic  and  that  was 
mentioned  in  the  Case,  but  is  not  again  mentioned  I  think  I  only  need 
read  what  is  said  in  the  British  Argument,  p.  48. 

"  The  laws  of  the  Republic  are  not  set  out  in  the  United  States  Appendix.  The 
statement  in  the  United  States  Case  is  merely  that  protection  is  given  to  the  far- 
seals  resorting  to  the  coasts ;  it  is  not  stated  that  the  regulations  are  extra-territo- 
rial, or  that  they  apply  to  foreigners." 

1164       The  next  case  is  Japan.  This  also  appeared  in  the  United  States 
Case,  but  it  does  not  appear  in  the  Argument.    It  is  dealt  with 
at  page  92  of  the  British  Counter  Case. 

It  is  also  stated  that  "  the  Japanese  Government  has  taken  steps  toward  the  res- 
toration and  preservation  of  the  fnr-seals  at  the  Kurile  Islands".  The  extract  from 
Regulations  of  1885  referred  to  by  way  of  verification,  and  set  forth  iu  the  Appendix, 
relates  to  islands  within  the  territory  of  Japan,  and  no  other  law  is  set  forth  or  men- 
tioned ;  nor  is  it  alleged  in  the  Case  that  any  of  the  Japanese  laws  relating  to  seal 
fisheries  have  an  exterritorial  operation.  Further,  the  Regalations  of  1885  do  not 
appear  to  be  now  in  foroe,  for  the  full  official  Memorandum  supplied  on  the  14th 
December,  1891,  by  the  courtesy  of  the  Japanese  Government,  in  answer  to  a  circular 
asking  for  "  copies  of  any  printed  documents  or  Reports  referring  to  the  fur-seal 
fisheries  "  sets  forth  "  the  several  Regulations  in  force  at  the  present  time  ",  among 
which  those  of  1885  are  not  given:  and  it  states  that  there  are  no  means  of  checking 
"  foreign  poachers"  "  outside  the  line  of  territorial  limit  fixed  by  international  law. 

Now,  so  far,  I  think  I  have  dealt  with  every  case  cited  on  this  point: 
and  on  page  49  of  our  Argument  is  stated  the  conclusion  to  which  I 
think  the  Tribunal  is  justified  in  coming  upon  an  examination  in  detail 
of  these  instances. 

None  of  the  countries  above  specified  profess  to  control  the  killing  of  seals  by  extra- 
territorial provisions,  or  by  interfering  with  foreigners  on  the  high  seas,  or*  in  any 
other  way  than  in  accordance  with  the  principles  already  established;  nor  do  they 
profess  to  claim  a  property  in  or  a  right  of  protection  of  seals  in  the  high  sea. 

The  first  contention  of  tne  United  States,  that  seal  life  is  protected  by  extra-terri- 
torial laws  of  other  countries  applicable  to  foreigners,  is  therefore  shown  to  be  with- 
out foundation. 

I  now  come  to  the  next  branch  of  this  argument. 

A  further  contention  of  the  United  States  is  that,  not  seal-fisheries  only,  but  other 
fisheries,  are  protected  by  extra-territorial  laws  of  other  nations,  and  that  they  are 
extended  to  foreigners. 

Then  there  are  the  Irish  oyster  fisheries,  the  Scotch  herring  fisheries, 
the  Ceylon  pearl  fisheries,  the  Queensland  and  West  Australian  fish- 
eries, which  may  be  called  British  examples:  and  the  foreign  examples 
are  France,  Algeria,  Italy,  Norwegian,  Columbia,  and  Mexico.  These 
I  will  examine  in  order. 

The  subject  of  the  Irish  oyster  fisheries  which  comes  first  in  order  is 
referred  to  on  page  166  of  the  United  States  Argument.    It  says: 

Oyster  beds  in  the  open  sea  have  been  made  the  subject  of  similar  legislation  in 
Great  Britain. 

A  section  of  the  British  "Sea  Fisheries  Act,  1868",  conferred  upon  the  Grown  the 
right  by  orders  in  council  to  restrict  and  regulate  dredging  for  oysters  on  any  oyster 
bed  within  Ucmty  miles  of  a  straight  line  drawn  between  two  specified  points  on  the 
coast  of  Ireland,  "outside  of  the  exclusive  fishery  limits  of  the  British  Isles.'1  The 
act  extends  to  all  boats  specified  in  the  order,  whether  British  or  foreign. 

Now  bo  far  (and  I  should  like  the  Tribunal  to  follow  this  a  little  closely) 
it  states,  and  states  correctly,  that  this  British  "  Sea  Fisheries  Act 
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1868*,  which  prima  fdcie  applies  only  to  subjects  of  the  Grown,  and  not 
to  foreigners,  gives  to  the  Crown  the  right,  by  Order  in  Conn* 

1155  cil,  to  specify  boats,  whether  British  or  foreign,  and  so  bring 
them  within  the  operation  of  the  Act.    Now  1  call  attention  to 

what  the  actnal  state  of  the  case  is,  and  to  the  further  fact  that  no  such 
Order  has  been  ever  made  to  include  any  foreign  boats,  and  that  there 
has  never  been  any  assertion  of  power  nnder  this  Act  as  against  any 
foreigner  whatever. 

I  might,  bnt  for  the  way  in  which  it  has  been  referred  to,  dismiss  it 
very  lightly,  because  at  page  93  in  our  Counter  Case,  relating  to  this 
matter,  we  make  this  statement: 

As  to  Ireland,  the  British  Government  have  never  assumed  to  put  in  force  against 
foreigners  any  bye-laws  made  under  "The  Seal  Fisheries  Act,  1868,"  affecting  waters 
ontside  territorial  limits.  And  although  this  Act  is  relied  on  in  the  United  States 
Case  as  authorizing  the  assertion  of  jurisdiction  over  foreigners  outside  those  limits, 
no  bye-law  having  that  effect  exists,  and  it  would  be  contrary  to  the  practice  of  the 
British  Government  that  any  such  bye-laws  should  be  made,  unless  in  pursuance  of 
some  Treaty  with  the  Power  whose  subjects  may  be  affected. 

Now  that  is  a  statement  of  fact  my  learned  friend,  when  he  came  to 
prepare  his  Argument  did  not  meet,  and  could  not  meet,  and  it  ought 
to  be  quite  enough  for  the  purpose  of  this  discussion. 

But  the  matter  is  gone  into  fully  in  the  British  Argument  at  page  50. 

The  Statute  permits  the  Irish  Fishery  Commissioners  to  regulate,  by  bye-laws, 
oyster  dredging  on  banks  20  miles  to  seaward  of  a  certain  line  drawn  between  two 
headlands  on  the  east  coast  of  Ireland. 

Within  this  line  the  extreme  depth  of  indentation  is  not  more  than  5  miles. 

The  Act  provides  that  the  bye-laws  are  to  apply  equally  to  all  boats  and  persons 
on  whom  they  may  be  binding;  but  they  are  not  to  come  into  operation  until  an 
Order  in  Council  so  directs. 

The  Order  in  Council  is  to  be  binding  on  all  British  sea-fishing  boats,  and  on  any 
other  sea-fishing  boats  specified  in  the  Orders. 

Therefore,  till  there  is  an  Order  specifying  any  except  British 
fishing  boats,  it  has,  and  can  have,  no  application  to  any  other. 

The  facts  which  have  occurred  since  the  passing  of  the  Statute  are  as  follows : 

The  Commissioners  have  made  a  bye-law  appointing  a  close  time. 

The  bye-law  was  put  in  force  by  Order  in  Council  of  the  29th  April,  1869. 

The  Order  recited  the  power  given  to  the  Queen  by  the  Act  to  specify  other  besides 
British  boats  to  which  the  bye-law  was  to  apply. 

No  other  boats  were  so  specified. 

The  law  is  therefore  expressly  limited  to  British  boats  within  the  20  miles.  It 
cannot  by  the  terms  of  the  Act  itself  apply  to  any  foreign  boats. 

It  would  be  contrary  to  the  principles  on  which  British  legislation  invariably  pro- 
ceeds that  bye-laws  should  apply  to  foreign  boats  outside  the  3-mile  limit,  unleBS 
power  to  enforce  such  a  bye-law  against  the  boats  of  any  nation  had  been  acquired 
by  Treaty. 

The  provision  was  inserted  in  the  Act  to  provide  for  the  case  of  any  such  Treaty 
being  entered  into. 

Thereafter,  without  such  enabling  provision  in  the  Act,  the  Queen  would  possess 
no  power  to  make  an  order  in  Council  bringing  foreigners  within  the  Act. 

The  statement  made  in  the  United  States  Case  is  therefore  inaccurate. 

Yon  see  therefore  the  object  of  the  assertion  of  that  power:  because, 
if  a  Treaty  should  be  made  with  any  other  State  that  might  be  inter- 
ested in  this  fishery,  the  Queen  would  have  had  no  jurisdiction 

1156  to  apply  it  to  persons  outside  the  three-mile  limit  other  than  her 
own  subjects,  unless  the  Statute  gave  her  express  power  so  to  do. 

Now  the  next  case  referred  to  is  the  Scotch  Herring  Fishery;  and 
precisely  the  same  thing  may  be  said  of  this : 

By  the  Act  of  1887,  52  and  53  Vict,  cap.  23,  a  close  time  is  prorided,  and  trawling 
is  prohibited  within  the  north  eastern  indentation  of  the  coast  of  Scotland;  the  line 
of  limit  is  drawn  from  Dunoansby  Head,  in  Caithness,  to  Battray  Point,  in  Aber- 
deenshire, a  distance  of  80  miles. 


sea 
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Penalties  are  imposed  on  any  person  infringing  the  pro  vision  8  of  the  Act. 

Stress  is  laid  in  the  United  States  Case  on  the  words  "any  person ;"  and  the  state- 
ment is  made  that  "the  Act  is  not  con  lined  in  its  operations  to  British  subjects." 

This  statement  is  at  variance  with  the  principles  of  English  legislation  and  the 
practice  of  the  English  Courts  in  interpreting  Statutes. 

''Any  person"  is  a  term  commonly  used  in  English  Statutes  dealing  with  offences, 
and  it  is  invariably  applied  to  such  persons  only  as  owe  a  duty  of  obedience  to  the 
British  Parliament. 

That  is  to  say,  so  far  as  their  extra-territorial  application  is  con- 
cerned. But  I  cannot  help  thinking  that  with  regard  to  all  this  cl^ss 
of  cases,  it  helps  the  Tribunal  very,  very  little,  if  at  all;  because^  sup- 
posing it  were  to  be  made  clear  that  there  was  a  case  in  which  a  Legis- 
lature had  affected  to  bind  foreigners  outside  territorial  limits,  that  is 
either  a  good  law  or  a  bad  law.  It  does  not  make  it  international  law 
because  a  particular  Power  has  affected  to  usurp  a  power  which  inter- 
national law  does  not  warrant  it  in  assuming.  I  shall  later  have  to 
call  attention  to  cases  illustrating  this  principle  of  the  construction  of 
British  Statutes  which  I  have  been  referring  to,  namely,  that  if  the 
words  of  a  Statute  are  general  in  its  application  to  all  persons,  the  uni- 
form rule  of  construction  is  that,  extra-territorially,  it  applies  only  to 
those  who  are  subject  to  the  laws  of  Great  Britain. 

Now,  the  next  case  cited  is  the  Ceylon  Pearl  Fishery,  and  I  may  say 
in  passing  that  this  is  a  subject  which  may  be  referred  to  under  a  dif- 
ferent head  of  claim.  The  erudition  of  the  members  of  the  Tribunal 
may  be  possibly  able  to  supplement  my  scant  information  on  the  sub- 
ject, but,  as  far  as  1  know,  these  fisheries  of  Ceylon  and  Bahrein  stand 
in  a  position  perfectly  unique.  How  old  they  are,  I  do  not  know. 
Some  of  my  learned  friends  have  said  that  they  are  old  enough  to  be 
mentioned  in  Herodotus.  I  do  not  know  how  the  fact  is,  I  have  not 
been  able  to  verify  it;  but  these  facts  are  undoubted  that  for  many 
generations  the  owners  of  the  territory  of  Ceylon  have,  with  the  acqui- 
escence of  all  other  Powers  of  the  World,  been  allowed  to  claim  to 
exercise  dominion  in  respect  of  these  Fisheries  which  are  contiguous  to 
the  coast  but  which  extend  beyond  the  three  miles  of  the  territorial 
zone  or  belt.  Those  facts  are  undoubted,  and  I  care  not  whether  the 
title  is  without  a  flaw ;  it  is  a  title  which  has  been  recognised  for  a  great 
many  years;  has  been  acquiesced  in;  and  as  to  which,  as  far  as  I  know, 
no  dispute  has  ever  occurred.  There  is  also  the  consideration  whether 
this  case  may  not  be  referable  to  a  different  consideration;  it  may,  pos- 
•  sibly  be  founded  upon  exclusive  possession,  from  their  contiguity 
1157  to  the  shore  and  from  the  manner  in  which  the  fisheries  are  them- 
selves carried  on.  My  learned  friend  Mr.  Carter  was  very  pow- 
erful in  relation  to  the  suggestion  that  the  claim  to  the  Ceylon  Fisheries 
was  defended  upon  the  ground  that  you  could  occupy  portions  of  the 
sea  away  from  the  land ;  and  he  then  proceeded  to  say  that,  if  that  was 
so,  then  all  that  a  Nation  had  to  do  was  to  discover  where  there  was  a 
valuable  feeding  bank  for  some  valuable  race  of  fish,  and  buoy  it  out 
where  you  could  get  a  bottom  sufficient  at  all  events,  to  plant  your 
leads  upon  the  ground, — to  buoy  out  100  square  miles,  or  200  square 
miles,  leave  the  buoys,  and  say  "That  is  our  territory .» 

I  must  ask  the  Tribunal,  is  that  an  argument  which  is  to  be  treated 
seriously^  Is  there  any  analogy  between  that  case  and  the  occupation 
of  a  very  small  portion  of  the  bottom  of  the  sea  contiguous  to  admitted 
territory,  and  the  pursuit  there  of  this  particular  fishing  t  I  submit  that 
the  analogy  does  not  exist,  and  the  illustration  is  one  that  is  very 
strained.  There  is  undoubtedly  some  warrant  for  the  distinction  between 
the  case  of  these  fisheries,  whether  they  are  pearl,  or  whether  they  are 
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coral,  or  whether  they  are  oyster,  and  there  is  an  obvious  distinction  in 
fact,  between  a  fishery  of  that  description  and  one  which  depends  on 
the  pursuit  of  any  free-swimming  fish  in  the  Ocean.  Chief  Justice 
Cockburn,  in  that  case  of  the  Queen  v.  Keyn%  which  has  been  so  often 
referred  to,  says  that  a  portion  of  the  bed  of  the  sea,  where  it  can  be 
physically,  permanently  occupied,  may  be  subject  to  occupation  in  the 
same  manner  as  unoccupied  territory  5  Vattel  also  is  cited  upon  page  52 
of  our  Argument,  he  says: 

Who  can  doubt  that  the  pearl  fisheries  of  Bahrein  and  Ceylon  may  lawfully  beoome 
property! 

Mr.  Justice  Hablan. — Where  is  Chief  Justice  Gockburn's  judgment 
reported  t 

Sir  Ghables  Russell. — It  is  in  the  Law  Reports,  2  Exchequer 
Division,  at  page  63.  I  can  lend  any  of  the  Tribunal  the  book  if  they 
desire  it. 

Mr.  Justice  Hablan. — Yes,  I  should  like  to  see  it. 

Sir  Ghables  Russell. — I  may  have  to  refer  to  it  a  little  later. 

I  must  refer  now  to  the  Australian  Pearl  Fisheries  as  another  instance 
of  a  clear  misunderstanding  on  the  part  of  my  learned  friends.  On 
page  52  of  our  Argument  we  state  that — 

In  the  United  States  Case  reference  is  thus  made  to  the  Australian  fishery  laws : 
"  These  Statutes  extended  the  local  regulations  of  the  two  countries  mentioned 

(Queensland  and  Western  Australia)  to  defined  areas  of  the  open  sea  of  which  the 

most  remote  points  are  about  250  miles  from  the  coast  of  Queensland  and  about  600 

Miles  from  the  coast  of  Western  Australia". 
It  suffices  to  point  out  that  these  statutes  are  in  express  terms  confined  to  British 

ships  and  boats  attached  to  British  ships. 

The  reference  is  to  page  233  of  the  United  States  Case.  This  is  the 
passage: 

The  pearl  fisheries  of  Queensland  and  Western  Australia  were,  in  the  years  1888 
and  1889,  made  the  subject  of  regulation  by  two  statutes  enacted  by  the  Fed- 
1158    eral  Council  of  Australasia.    These  statutes  extended  the  local  regulations  of 
the  two  countries  mentioned  to  defined  areas  of  the  open  sea,  ot  which  the 
most  remote  points  are  about  two  hundred  and  fifty  miles  from  the  coast  of  Queens- 
land, and  about  six  hundred  miles  from  the  coast  of  western  Australia. 

General  Fostbb. — We  go  on  to  say  that  they  are  confined  to  British 
subjects. 
Sir  Charles  Bussell. — Yes  that  is  just  what  I  am  going  to  read: 

These  acts  are,  by  their  terms  limited  in  their  operations  to  British  subjects, 

(And  therefore  of  course  have  nothing  to  do  with  the  case,) 

but  as  Sir  George  Baden -Powell  has  pointed  out,  in  a  recent  address  delivered  before 
the  Association  for  the  Codification  of  the  Law  of  Nations,  the  remoteness  of  those 
waters  renders  it  practically  impossible  for  foreign  vessels  to  participate  in  the  pearl 
fisheries  without  entering  an  Australian  port,  and  thereby  rendering  themselves 
amenable  to  Australian  law. 

Quite  so,  that  is  what  I  have  been  saying,  and  why  that  should  have 
been  cited  I  do  not  know. 

Then  the  next  case  is  the  law  of  France  as  to  which  the  Tribunal 
have  the  best  means  within  their  reach  of  informing  themselves  if  we 
do  not  explain  it  correctly.  France  is  referred  to  at  page  165  of  the 
United  States  Argument  thus: 

Legislation  of  the  same  character  has  also  taken  place  in  France  and  Italy  in 
reference  to  coral  reefs  in  the  open  sea  and  outside  the  jurisdictional  limits. 

The  French  law  of  1861  relating  to  the  coral  fisheries  of  Algeria  and  Tunis  required 
all  fishermen  to  take  out  licenses  to  fish  anywhere  on  tho  coral  banks,  which  extend 
Into  the  Mediterranean  7  miles  from  shore    In  addition  to  this  license  all  foreign 
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fishermen  were  required  to  take  oat  patents  from  the  Government^  for  which  a  con- 
siderable sum  had  to  be  paid ;  and  by  the  recent  act  of  1888,  foreign  fishermen  are 
precluded  entirely  from  fishing  within  3  miles  from  shore,  apparently  leaving  the 
former  regulations  in  force  with  respect  to  such  portions  of  the  ooral  banks  as  lie 
outside  of  those  limits. 

Now  we  have  dealt  with  the  whole  of  the  French  legislation  which 
they  mentioned  in  their  original  case,  but  when  my  learned  friend  comes 
to  his  Argumeut  the  only  point  which  is  made  relates  to  the  case  of 
Algeria  and  Tunis,  and  I  think  I  must  trouble  the  Tribunal  with  a  short 
reference  to  what  we  say  about  this  subject  at  page  94  of  the  British 
Counter  Case. 

The  United  States  Case  says  that  the  Decree  of  the  10th  May  1862.— 
"  went  so  far jis  to  provide  in  terms  that  tinder  certain  circumstances  fishing  might 
be  prohibited  over  areas  of  the  sea  beyond  3  miles  from  shore". 

This  Decree,  of  which  Artiole  2  only  is  set  forth  in  the  Appendix  to  the  United 
States  Case,  is  given  at  length  in  the  Appendix  to  this  Counter-Case.  Article  I  has 
the  following  paragraph : 

Les  peoheurs  sont  tenus  d'observer.  dans  les  mere  sitneee  entre  les  cotes  de  France 
et  celle  du  Royanme-Uni  de  la  Grande-Bretagne  et  d'Irlande,  les  prescriptions  de  la 
Cou  vent  ion  da  2  aoat  1839,  et  du  I&glement  International  du  23  juin  1843. 

This  shows  that  French  subjects  only  are  affected ;  for  the  Government  did,  and 
could  bind  its  subjects  only  by  the  Convention  of  1839. 

Artiole  2  is  as  follows : 

Sur  la  demande  des  prud'homraes — 

The  President. — A  prud'homme  is  a  sort  of  Alderman. 
1159       Sir  Charles  Russell.— 

Snr  la  demande  des  prud'hommes  des  peoheurs,  de  leurs  delepnea  et,  a  dlfaut,  des 
syndics  des  gens  de  mer,  certaines  neches  neuvent  etre  temporairement  interditessur 
une  e*tendue  de  mer  an  dela  de  3  mil  lee  du  littoral,  si  oette  mesure  est  oommandee  par 
l'interet  de  la  conservation  des  fonds  on  de  la  peche  de  poissons  de  passage. 

That  is  "free  swimming  fish." 
The  President.— Yes. 
Sir  Charles  Russell. — 

L'Arrete*  d'interdtction  est  pris  par  le  Prlfet  Maritime, 

Then  our  Counter  Case  continues: 

It  is  not  alleged  in  the  United  States  Case  that  the  power  thus  given  has  been  acted 
on  as  against  foreigners,  and  it  is  submitted  that  Article  2  was  not  intended  to 
authorize  bye-laws  affecting  foreigners  beyond  territorial  limits. 

The  construction  which  supposes  the  Decree  to  apply  to  foreigners  assumes  it  to 
assert  an  authority  to  prohibit  fishing  to  all  nations,  unlimited  in  the  selection  of 
the  kinds  of  fish  to  which  the  prohibition  may  apply,  either  as  to  their  being 
"located"  near  French  coasts,  or  as  to  their  being  those  in  which  France  has  "an 
interest,  an  industry  and  a  commerce"  and  assumes  that  the  prohibition  may  extend 
to  mere  "  fishes  of  passage"  in  which  the  interest  of  France  is  only  that  which  it  has 
in  common  with  other  nations,  and  may  apply  to  every  part  of  the  high  seas. 

I  omit  the  intervening  passage:  it  then  proceeds: 

The  extent  to  which  France  claims  to  legislate  for  foreign  fishermen  is  now  regu- 
lated by  the  Law  of  the  1st  March  1888. 

Article  1  says: 

"Lap6che  est  interdite  aux  bateaux  strangers  dans  les  eaux  territoriales  de  la 
France  et  de  l'Algerie,  en  deca  d'une  liinite  qui  est  fixee  a  3  milles  marine  au  large  de 
la  basse  mer." 

The  United  States  Case  proceeds: 

"  Numerous  laws  have  also  been  enacted  by  France  to  protect  and  regulate  the 
ooral  fisheries  of  Algeria,  both  as  to  natives  and  foreigners,  and  the  coral  beds  so 
regulated  extend  at  some  points  as  far  as  7  miles  into  the  sea." 

This  is  not  verified  by  particulars  or  evidence. 

If  that  answer  is  in  any  way  incomplete,  I  would  ask  you  to  be  good 
enough,  Sir,  to  inform  your  colleagues  what  it  may  be  necessary  to  know 
further  about  it. 
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The  next  case  is  that  of  the  Algerian  Coral  Fisheries,  which  I  have 
already  dealt  with  as  part  of  France. 

The  next  is  the  Italian  Coral  Fisheries,  referred  to  on  page  53  of  oar 
Argument:  and  I  will  content  myself  with  reading  the  observation 
which  the  Marquis  Venosta  was  good  enough  to  make  in  the  course  of 
niy  learned  friend  Mr.  Coudert's  argument.  It  will  be  found  at  page  570 
of  the  print. 

I  will  say  in  regard  to  the  observation  of  Mr.  Coudert  that  the  Italian  Decrees  do 
not  apply  to  foreigners.  The  three  Decrees  cited  in  the  Case  of  the  United  States 
are  an  addition  to  the  Regulation  of  November  13th,  1882,  which  is  made  to  apply 
the  law  of  March  4th,  1877,  on  fishing,  and  this  law  in  its  1st  article  as  well  as  the 
Regulations  limits  their  zone  of  application  to  the  territorial  waters.  The  coral 
Banks  of  Sciacca  where  fishery  was  forbidden  for  some  time,  are  outside  the  ter- 
1160  ritorial  waters ;  so  those  Decrees  were  not  applicable  to  foreigners  if  they  went 
there ;  but  the  industry,  in  fact,  is  exclusively  carried  on  by  Italian  citizens. 
I  must  add  however  that  this  prohibition  has  now  been  repealed. 

Mr.  Coudert. — Yes,  I  was  coming  to  that  question, — the  distinction  between  citi- 
zens and  foreigners,  and  the  privilege  that  the  rule  would  give  to  foreigners  over 
citizens.    Of  course,  if  as  the  Arbitrator  says,  and  I  desire  to  be  instructed  by  him. 

Marquis  Visconti- Venosta. — It  is  a  question  of  fact. 

Marqnis  Visconti- Venosta. — The  question  of  fact  is  that  this  does 
not  apply  to  foreigners. 

Sir  Charles  Bussell. — Then  we  have  next  the  Norwegian  Whale 
Fisheries,  which  are  mehtioued  in  the  Case  of  the  United  States,  bat 
not  referred  to  in  the  Argument  of  iny  learned  friend,  Mr.  Phelps.  We 
have,  at  page  96  of  our  Counter  Case,  dealt  with  that  matter. 

As  to  Norway,  the  United  8tates  Case  says  that  the  principle  of  contention  (3) 

of  the  United  States  as  set  out  at  page  74,  which  I  will  refer  to  in  a 
moment 

is  recognized  in  a  Statute  for  the  protection  of  whales,  "in  Varanger  Fiord,  an  arm 
of  the  open  sea  about  32  marine  miles  in  width/'  There  is  nothing  in  the  Norwegian 
laws  set  forth  in  the  Appendix  to  the  United  States  Case  to  show  that  they  apply  to 
foreigners  at  all.  If  they  do,  then,  as  regards  Varangor  Fiord,  the  question  may  be 
whether  or  not  it  belongs  to  the  "  inner  waters11  of  Norway. 

Mr.  Gram. — I  should  only  wish  to  say  it  is  quite  true  there  is  nothing 
in  the  Norwegian  Law  which  expressly  shows  that  it  is  intended  to 
apply  to  foreigners;  but,  as  a  matter  of  fact,  it  is  directed  against 
foreigners  as  well  as  against  Norwegian  citizens, — the  Fiords  are 
considered  to  be  interior  waters  as  a  rule. 

Sir  Charles  Bussell. — Yes.  As  a  matter  of  fact,  I  believe,  I  am 
right  in  saying  that  no  question  has  ever  arisen  as  to  the  necessity  of 
applying  as  against  foreigners  any  principle  of  exclusion. 

Mr.  Gram. — I  beg  your  pardon.  Norway  has  applied  the  principle 
against  foreign  subjects  in  that  part  of  the  country. 

Sir  Charles  Bussell. — I  was  not  aware  of  that.  Perhaps  you  will 
be  good  enough,  sir,  to  tell  the  Arbitrators  the  result  of  the  contention. 

Mr.  Gram. — It  has  always  been  maintained  that  the  Fiords  are  inner 
waters  against  foreigners  as  well  as  against  Norwegians. 

Sir  Charles  Bussell. — The  statement  in  the  Argument  is  that  if 
the  law  applies  to  foreigners,  and  is  put  in  force  against  foreigners,  then 
as  regards  the  Varanger  Fiord,  the  question  is  whether  it  does  or  does 
not  belong  to  the  inner  waters  of  Norway  or  fall  within  the  principle  of 
land-locked  waters. 

Lord  Haxnen. — And  it  turns  entirely  on  that,  Sir  Charles.  The 
question  is  solely  whether  these  are  interior  waters. 

Senator  Morgan. — What  is  the  width  of  these  interior  waters,  or 
fiords  f 
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SirOHARLES  Russell.— I  have  just  read  it,  Sir.  It  is32  miles. 
1161  Senator  Morgan. — That  mast  be  a  good  way  from  the  three 
mile  limit,  somewhere. 

Sir  Charles  Russell.— Yes. 

Senator  Morgan. — It  is  the  Norwegian  construction  of  the  three  mile 
limit. 

Mr.  Oram. — The  distance  is  calculated  from  the  mouth  of  the  fiords. 

Sir  Charles  Russell. — I  think  I  may  remind  Senator  Morgan  that 
there  are  bays  on  the  American  coast — Delaware  Bay  for  instance— 
which  have  been  claimed  by  the  United  States  as  coming  within  that 
principle  of  iuner  waters,  land-locked  waters,  although  they  are  wider 
at  the  mouth  than  Varanger  Fiord. 

Senator  Morgan. — I  know  of  no  case  in  which  that  question  has  been 
brought  up  between  the  United  States  and  any  foreign  Government. 

Sir  Charles  Russell. — That  is  another  matter.  I  was  merely  sug- 
gesting that;  and  I  think  Senator  Morgan  will  admit  the  impeachment. 

The  President. — This  all  shows  that  we  must  be  extremely  prudent. 

We  will  not  attempt  to  define  what  is  meant  by  territorial  waters; 
and  I  believe  indeed  that  question  is  not  before  us. 

Lord  Hannen. — I  think,  Sir  Charles,  you  will  find  it  was  brought  up 
with  reference  to  the  Bay  of  Fnudy,  before  an  Arbitration  of  which  I 
have  some  knowledge;  and  it  was  decided  that  the  Bay  of  Fundy  could 
not  be  claimed  by  England.    The  United  States  disputed  it. 

Senator  Morgan. — Because  there  is  an  American  island  in  the  Bay 
of  Fundy. 

Sir  Charles  Russell. — However,  as  the  learned  President  has  said, 
it  does  not  touch  this  question,  because  it  is  not  put  as  an  extension  of 
jurisdiction  beyond  the  three  mile  limit;  but  it  is  based  upon  the  asser- 
tion, right  or  wrong,  that  it  is  inner  or  land-locked  waters  of  the  terri- 
tory. Whether  that  contention  is  right  or  wrong,  it  is  not  necessary  to 
consider.  Tbe  illustration,  whatever  the  case  is,  does  not  help  the  argu- 
ment put  forward. 

The  next  reference,  Sir,  is  to  Panama,  which  is  referred  to  on  page 
165  of  the  Argument  of  the  United  States,  where  my  friend  says: 

Similar  restrictions  upon  the  pearl  fisheries  in  the  open  sea  have  been  likewise 
interposed  by  the  Government  of  Colombia. 

A  decree  by  the  governor  of  Panama  in  the  United  States  of  Colombia,  in  1890, 
prohibited  the  nee  of  diving  machines  for  the  collection  of  pearls  within  a  section 
of  the  Gulf  of  Panama,  which  is  between  60  and  70  marine  miles  in  width,  and  of 
which  the  most  remote  point  is  30  marine  miles  from  the  main  land. 

From  the  map  which  is  referred  to  and  set  out  at  page  484  of  the 
First  Volume  of  the  Appendix  to  the  Case  of  the  United  States,  it 
would  appear  that  there  are  two  gulfs  in  the  Bay  of  Panama,  and  net 
one  as  might  be  gathered  from  the  above  statement,  and  that  both,  or 
at  least  one  of  them,  may  fall  within  the  principle  of  embayed  waters. 

Our  comment  upon  this  matter  at  page  96  of  the  Counter  Case  is 
this: 

1162  The  law  of  Panama  next  referred  to  applies,  and  is  alleged  to  apply,  only 

to  pearl  fisheries  as  to  the  title  or  want  of  title  to  which,  or  their  proximity 
to  islands  or  coast,  or  whether  in  inland  waters,  nothing  is  said.  Nor  is  there  any- 
thing to  show  that  the  law  in  question  applies  to  foreigners. 

The  assertion  in  the  United  States  Case  as  to  the  area  affected  by  the  law  is  unsup- 
ported by  evidence;  and  it  will  be  observed  that  the  Map  of  the  Panama  pearl  fish- 
eries in  the  Appendix,  does  not  purport  to  come  from  the  Panama  Government,  but 
to  be  "prepared  at  the  office  of  the  Coast  and  Geodetic  Survey".  From  what  mate- 
rials it  was  so  prepared  is  not  explained ;  and  as  it  refers  to  a  Decree  of  1890,  and  is 
not  dated,  it  may  be  supposed  to  have  been  made  for  exhibition  to  the  Tribunal  of 
Arbitration. 


ORAL  ARGUMENT  OF  SIR  CHARLES  RUSSELL,  Q.  C.  M.  P.      369 

Kb  doubt  the  map  is  honestly  enough  made  for  the  purposes  for 
which  it  is  intended;  but  it  is  not  an  official  map,  and  it  does  not  sup- 
ply data  which  would  enable  one  to  judge  of  the  exact  weight  to  be 
attached  to  it. 

The  Tribunal  here  adjourned  for  a  short  time. 

Sir  Charles  Russell. — Mr.  President,  I  am  glad  to  say  that,  in 
reference  to  that  matter  of  the  legislation  in  relation  to  the  purse  seine 
and  mackerel  fishery,  my  friends  Mr.  Tupper  and  Mr.  Foster  are  both 
right.  Mr.  Foster  is  right  in  saying  that  the  convention  entered  into 
is  general.  My  friend  Mr.  Tupper  is  right  in  saying  that  the  occasion 
of  its  being  entered  into  was  in  relation  to  the  purse  seine.  It  stands 
thus:  That  on  the  22nd  of  May,  1890  the  Canadian  Government  asked 
that  the  United  States  Government  might  be  communicated  with,  with 
a  view  of  obtaining  some  international  legislation,  either  for  the  pur- 
pose of  prohibition  or  of  restriction  of  the  use  of  the  purse  seine  in  the 
mackerel  fishery,  in  order  that,  for  the  general  good,  the  impending 
danger  to  this  valuable  industry  might  be  averted. 

That  was  the  subject  for  discussion;  and  ultimately  the  Convention 
entered  into  resulted  in  an  arrangement  for  the  appoiutment  of  a  com- 
mission to  consider  and  report  concerning  the  regulations,  practice  and 
restrictions  proper  to  be  adopted  in  concert,  with  regard  to,  among 
other  things: 

The  limitation  or  prevention  of  exhaustive  or  destructive  methods  of  taking  fish 
and  shell-fish  in  the  territorial  and  contiguous  waters  of  the  United  States  and  Her 
Majesty's  possessions  in  North  America  respectively,  and  also  in  the  waters  of  the 
open  seas  outride  the  territorial  limits  of  either  country  to  which  the  inhabitants  of 
the  respective  countries  may  habitually  resort  for  the  purpose  of  such  fishing. 

It  was  therefore  made  by  Convention  a  matter  which  was,  when  it 
came  to  any  farther  head,  to  be  given  effect  to  by  legislation  by  either 
country  so  as  to  bind  its  own  nationals. 

Senator  Morgan. — That  process  of  purse  seine  fishing,  Sir  Charles, 
allow  me  to  say,  was  the  invention  of  the  people  of  the  United  States 
and  was  practised  by  them;  and  both  the  Government  of  the  United 
States  and  the  Government  of  Canada  thought  it  ought  to  be  given  up. 

Sir  Charles  Russell. — I  presume,  Sir,  like  many  other  inventions 
of  the  United  States  it  was  used  by  others  than  the  people  Of  the 
United  States — that  it  was  used  by  both  Canadian  and  United  States 

fishermen. 
1163       Senator  Morgan. — It  was  commonly  used  by  both;  yes. 

Sir  Charles  Russell. — Now,  sir,  I  left  off  at  page  54  of  the 
British  Argument;  and  the  only  one  of  these  cases  of  fishery  remaining 
is  the  Mexican  Pearl  Fisheries.  That  was  referred  to  in  the  United 
States  Case,  but  is  not  referred  to  in  their  Argument.  I  will  content 
myself  therefore  with  reading  from  page  96  of  the  British  Counter  Case, 
which  states  what  the  facts  are,  which  are  not  contradicted. 

The  facte  stated  with  reference  to  these  pearl  fisheries  are  not  verified  by  evi- 
dence. The  Mexican  Regulations  appear  only  to  refer  to  "  the  waters  of  the  Repub- 
lic;" and  even  then  foreigners  are  admitted  to  the  fisheries  on  complying  with 
certain  Regulations  as  to  registration  and  payment  of  tonnage  and  lighthouse  dues. 

It  is  worth  observing  that,  although  Mexican  legislation  is  adduced  in  the  United 
States  Case  as  an  example  of  the  exercise  of  jurisdiction  outside  the  3-mile  limit, 
yet  in  setting  out  the  Regulations  of  1874  in  the  Appendix,  those  relating  to  the 
boundaries  of  the  fishing  districts  are  omitted. 

As  showing  that  Great  Britain  has  not  consented  to  the  exercise  of  fishery  juris- 
diction by  Mexico  beyond  the  ordinary  limit,  reference  may  be  made  to  the  Treaty 
of  the  27th  November,  1888,  between  Great  Britain  and  that  country,  of  which  th& 
last  paragraph  of  Article  I V  iB  as  follows: 

3  S,  PT  XJJ1 24 
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The  two  Contracting  Parties  agree  to  consider,  as  alimit  of  their  territorial  waters 
on  their  respective  coasts,  tho  distance  of  4  marine  leagues  reckoned  from  the  line  of 
low- water  mark.  Nevertheless,  this  stipulation  shall  have  no  effect,  excepting  in 
what  may  relate  to  the  observance  and  application  of  the  Custom-house  Regulations 
and  the  measures  for  preventing  smuggling,  and  cannot  be  extended  to  other  question* 
of  civil  and  criminal  Jurisdiction  or  of  international  maritime  law. 

Now,  Sir,  I  have  come  to  the  end  of  the  examples  as  regards  fishery 
laws;  and  I  have  next  to  draw  attention  to  the  general  principles  of 
the  applicable  to  legislation  of  this  class,  as  set  out  on  page  55  of  the 
Argument,  where  we  say: 

Throughout  the  foregoing  discussion  of  the  legislation  of  various  nations,  certain 
principles  of  law  have  been  referred  to,  the  full  explanation  of  which  had  necessa- 
rily to  be  postponed  until  the  examinations  were  completed. 

For  convenience  these  principles  will  now  be  collected,  and  will  then  be  separately 
examined : 

(I)  That  by  the  universal  usage  of  nations,  the  laws  of  any  state  have  no  extra- 
territorial application  to  foreigners,  even  if  they  have  such  application  to  subjects. 

(II)  That  Great  Britain  has  incorporated  this  principle  into  her  own  law  by  a 
long-established  usage,  and  a  scries  of  decisions  of  her  Courts;  and  that  the  law  of 
the  United  States  is  Identical. 

(IIH  That  the  British  Colonies  have  no  power  to  legislate  for  foreigners  beyond 
the  colonial  limits. 

(IV)  ibat  international  law  has  recognized  the  right  to  acquire  certain  portions 
of  the  waters  of  the  sea  aud  the  soil  under  the  sea,  in  bays,  and  in  waters  between 
islands  and  the  mainland. 

(V)  That  the  analogy  attempted  to  be  traced  by  the  United  States  between  the 
claims  to  protect  seals  in  Beliring  Sea,  and  the  principles  applicable  to  coral  reefs 
and  pearl  beds,  is  unwarranted. 

(VI)  And,  finally,  that  there  is  no  complete  or  even  partial  consent  of  nations  to 
any  such  pretension  as  to  property  in,  and  protection  of,  seals  as  set  up  by  the 
United  States. 

Now,  as  regards  the  first  of  these  points,  that  there  is  no  extra- 
1164  territorial  application  of  the  laws  of  any  State  to  foreigners,  I  do 
not  feel  it  incumbent  upon  me  to  labour  that  point,  because  it  is 
conceded  practically,  I  think,  by  my  learned  friend,  Mr.  Phelps,  in  his 
Argument.  He  admits  that,  as  laws  they  have  no  extraterritorial 
effect.  His  contention,  with  which  1  have  already  dealt,  and  to  which  I 
must  recur  again,  is  that  although  they  have  no  extra-territorial  effect 
as  laws,  yet  they  may  have  some  effect  under  another  denomination 
whiclumy  learned  friend  calls  self-defensive  or  self-preservative  regu- 
lations. I  have,  as  I  say,  already  dealt  with  that;  but  I  will  recur  to 
it,  momentarily  at  least,  again. 

The  next  proposition  is  that  the  laws  of  Great  Britain  have  no  extra- 
territorial application  to  foreigners.  Chief  Justice  Cockburu,  in  that 
case  to  which  I  have  before  referred  of  the  Queen  v.  Keyn7  states  the 
proposition  thus,  on  page  73  of  the  report: 

Where  the  language  of  a  statute  is  general  and  may  include  foreigners  or  not,  the 
true  canon  of  construction  is  to  assume  that  the  legislature  has  not  so  enaoted  as  to 
violate  the  rights  of  other  nations. 

And  in  that  connection  also  there  is  a  quotation  from  a  judgment  of 
Lord  Stowell  in  the  "  Le  Louis  w,  which  I  will  refer  to  later.  I  will  not 
read  it  now. 

At  the  top  of  page  57  of  our  Argument,  a  case  is  referred  to  which  is 
not  unimportant,  in  which  Lord  Justice  Turner,  a  Judge  of  the  Appeal 
Court,  says: 

This  is  a  British  Act  of  Parliament,  and  it  is  not,  I  think,  to  be  presumed  that 
the  British  Parliament  could  intend  to  legislate  as  to  the  rights  and  liabilities  of 
foreigners;  in  order  to  warrant  such  a  conclusion,  I  think  that  either  the  words  of 
the  Act  ought  to  be  express  or  the  context  of  it  very  clear. 
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And  again  Baron  Parke,  in  Jeffreys  v.  Boosey,  said : 

The  Legislature  has  no  power  over  any  person  except  its  own  subjects,  that  is, 
persons  natural-born  subjects,  or  resident,  or  whilst  they  are  within  the  limits  of 
the  kingdom ;  the  Legislature  can  impose  no  duties  except  on  them,  and  when  legis- 
lating for  the  benefit  of  persons  must  prima  facie  be  considered  to  mean  the  benefits 
of  those  who  owe  obedience  to  our  laws,  and  whose  interest  the  Legislature  is  under 
a  correlative  obligation  to  protect. 

There  is  a  remarkable  illustration  of  this  in  the  case  referred  to  of 
ex  parte  Blain,  re  Sawers: 

The  questfon  arose  as  to  the  application  of  the  English  Bankruptcy  Law  to 
foreigners  in  England;  the  definitions  of  acts  of  bankruptcy  in  the  Statute  include 
the  commission  of  certain  acts  "  in  England  or  elsewhere;'9  yet  it  was  held  by  the 
Court  of  Appeal  that  a  foreign er«in  England,  although  on  general  principles  he  was 
snbject  to  English  law,  could  not  be  made  bankrupt  unless  he  had  committed  an  act 
of  bankruptcy  in  England.  The  words  "or  elsewhere "  were  held  not  to  apply  to 
such  a  foreigner  on  the  principles  above  stated. 

I  have  already  referred  to  the  case  of  Queen  v.  Keyn,  and  I  will  not 
repeat  the  reference  to  that  case. 

The  next  principle  adverted  to  is  that  the  Colonies  have  no 
1165  power  of  extra-territorial  legislation  for  foreigners.  That  prin- 
ciple follows  from  the  one  which  I  enunciated  early  this  morn- 
ing, namely  that  these  colonial  Legislatures  are  acting  under  a  dele- 
gated authority,  an  authority  delegated  to  them  by  the  Imperial  Par- 
liament and  that  they  have  no  power  to  bind  any  one  outside  their  own 
territory.  A  very  remarkable  illustration  of  that  is  mentioned  at  page 
68  in  the  case  of  MacLeod  v.  Attorney  General  for  New  South  Wales, 
which  arose  in  this  way.  The  charge  was  that  Macleod  had  committed 
bigamy.    The  local  statute  enacted  that: 

Whosoever  being  married  marries  another  person  during  the  life  of  the  former 
husband  or  wife,  wheresoever  such  second  marriage  takes  places,  shall  be  liable  to 
penal  servitude  for  seven  years. 

Here  were  general  words  similar  to  the  words  "  any  person  ",  so  much 
relied  on  by  the  United  States. 

The  Judicial  Committee  nevertheless  rejected  their  general  appli- 
cation.   They  said : 

The  colony  can  have  no  such  jurisdiction,  and  their  Lordships  do  not  desire  to 
attribute  to  the  Colonial  Legislature  an  effort  to  enlarge  their  jurisdiction  to  such  an 
extent  as  would  be  inconsistent  with  the  powers  committed  to  a  colony,  and  indeed 
inconsistent  with  tbe  most  familiar  principles  of  international  law. . . . 

The  words  "  whosoever  being  married"  mean  whosoever  being  married  and  who  is 
amenable  at  the  time  of  the  offence  committed  to  the  jurisdiction  of  the  colony .... 

"Wheresoever1'  may  be  read,  "Wheresoever  in  this  colony  the  offence  iB  com- 
mitted.'1 

So  that  although  the  words  of  the  statute  were  "whosoever  being 
married" — without  any  limitation  of  place — "marries  another  person 
during  the  life  of  the  former  husband  or  wife,  wheresoever  such  second 
marriage  takes  place,  shall  be  liable  to  penal  servitude  for  seven 
years" — where  the  first  marriage  had  taken  place  inside  the  colony, 
and  the  second  marriage  outside  it,  it  was  held  that  the  man  could  not 
be  convicted  under  the  terms  of  that  section  for  bigamy. 

The  case  is  reported  in  the  "Appeal  Cases"  of  the  Law  Eeports  for 
1891,  at  page  445.  I  have  the  case  before  me  and  it  is  at  the  disposition 
of  any  of  the  tribunal  who  desire  to  read  it.  The  considered  judgment 
of  the  Court  was  delivered  by  the  late  Lord  Chancellor.  On  page  458, 
he  says: 

The  result  as  it  appears  to  their  Lordships  must  be  that  there  was  no  jurisdiction  to 
try  the  alleged  offender  for  this  offence,  and  that  this  conviction  should  be  set  aside* 


372      ORAL  ARGUMENT  OF  SIB  CHARLES  RUSSELL,  Q   C.  X.  P. 

Their  Lordships  think  it  right  to  add  that  they  are  of  opinion  that  if  the  wider  con- 
struction had  been  applied  to  the  statute,  and  it  was  supposed  that  it  was  intended 
thereby  to  comprehend  cases  so  wide  as  those  insisted  on  at  bar,  it  would  have  been 
beyond  the  jurisdiction  of  the  Colony  to  enact  such  a  law.  Their  jurisdiction  is  eon- 
fined  witbin  their  own  territories  and  the  maxim  which  has  been  more  than  once 
quoted  "  extra  ierritorium  jus  dioenti  impune  non  paretur"  would  be  applicable  to 
such  a  case. 

Then,  Mr.  President,  follows  a  statement  on  page  59  of  our  Argu- 
ment of  those  cases  where  the  law  does  recognize  the  right  of  a  State 
to  acquire  certain  portions  of  the  water  of  the  sea  and  of  the 
1166  soil  under  the  sea,  and  to  include  them  within  its  territory; 
I  do  not  stop  to  dwell  upon  them  because  I  do  not  conceive  it 
necessary,  but  they  will  all  be  found  to.be  cases  which  are  either 
defensible  as  being  bays  or  within  a  headland  offing,  or  being  simply 
portions  of  contiguous  sea  as  to  which  possession,  or  what  was  treated 
as  possession,  has  been  acquired. 

Then  at  the  bottom  of  page  59,  and  on  page  60,  there  is  a  brief  con- 
sideration of  the  point  of  whether  there  can  be  said  to  be  any  analogy 
between  the  claim  to  property  in  and  to  protect  free  swimming  animals, 
such  as  fish  and  seals,  and  a  like  claim  in  respect  of  oysters  which  have 
a  fixed  locus,  or  coral  beds  which  have  a  fixed  situs :  but  I  do  not  propose 
to  trouble  you  with  dwelling  upon  that  subject.  I  have  so  frequently 
enunciated  the  principle  that  I  do  not  desire  to  do  more  than  refer  to  it 
in  the  words  of  Chief  Justice  Gockburn  in  the  case  of  Queen  v.  Keyn, 
which  is  a  case  deserving  of  notice  on  many  grounds,  first  because  of 
the  examination  of  the  general  law  to  which  many  judicial  minds  on 
that  occasion  applied  themselves,  but  also  because  the  case  itself  was. 
a  remarkable  illustration  of  the  regard  paid  by  the  law  of  England  to 
that  principle  of  strictly  confining  a  law  of  a  country  to  the  territorial 
limits  of  that  country.  What  was  that  case!  It  was  the  case  of  an 
offence  supposed  to  have  been  committed  within  three  miles  of  the 
coast,  and  therefore  within  the  narrowest  limit  fixed  as  the  territorial' 
zone;  and  yet  the  majority  of  that  Court  declined  to  affirm  the  propo- 
sition that  the  Courts  of  Great  Britain  had  jurisdiction,  without  legis- 
lation, to  deal  with  an  offence  committed  within  the  three  mile  limit: 
it  was  a  very  remarkable  illustration  of  the  tenacity  with  which  that 
principle  is  observed. 

On  the  next  page  of  our  Argument,  page  60,  we  recur  to  the  argu- 
ment on  the  "  Hovering  Acts",  as  towhich,  incidentally,  I  shall  have  to 
say  a  word  presently  in  connection  with  a  case  to  which  I  shall  call 
attention.  The  Quarantine  Acts  have  already  been  dealt  with,  and  I  do 
not  trouble  the  Tribunal  with  that  matter. 

I  therefore  invite  the  Tribunal  on  this  part  of  the  case  to  arrive  at 
the  conclusion  that  the  assertion  by  the  United  States  that  the  practice 
of  nations  supports  the  claim  now  put  forward  is  without  foundation. 
If  it  is  regarded  as  an  assumption  of  jurisdiction  on  the  high  sea,  it 
was  entirely  beyond  the  power  of  the  United  States  Congress  to  pass 
the  act  applying  to  foreigners;  for,  without  the  acquiescence  of  other 
nations,  and  without  example  in  the  practice  of  other  nations,  it 
iufringes  upon  the  rights  of  those  nations  upon  the  high  seas. 

If,  on  the  other  hand,  it  is  to  be  regarded  as  part  of  the  general  juris- 
diction exercised  by  the  United  States  over  Behring  Sea,  it  was  also 
beyond  the  power  of  the  United  States  to  make  the  act  apply  to  foreign- 
ers; for,  without  the  consent  of  other  nations,  and  without  example  ia 
the  practice  of  other  nations,  it  extended  the  territorial  waters  of  the 
United  States  to  a  limit  hitherto  unknown  and  unrecognized^  and  in  so 
doing,  it  infringed  upon  the  rights  of  other  nations  upon  the  high  seas. 
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I  have  already  dealt  with  the  other  view  in  which  this  ques- 

1167  tion  is  put,  and,  as  I  have  said,  I  must  recur  to  it,  namely,  the 
so-called  self-preservative  or  self-defensive  regulations.    There- 
fore I  claim  that  the  answer  to  the  fifth  question  ought  to  be,  as  given 
on  page  63  of  our  Argument,  namely: 

That  the  United  States  have  no  right  (a)  of  protection,  or  (6)  of  property,  in  the 
seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea  when  they  are 
found  outside  the  ordinary  3-mile  limit. 

There  is  one  other  case,  to  which  I  must  make  an  allusion.  That  is 
the  exceptional  case  of  the  St.  Helena  Act  of  1815,  the  history  of  which, 
no  doubt,  Sir,  is  in  your  mind.  I  think  1  may  content  myself  with 
reading  what  is  said  in  the  Argument  upon  it.  Mr.  Blaine,  you  will 
recollect  in  one  of  his  earliest  dispatches,  which  is  set  Out  in  the  first 
volume  of  the  United  States  Appendix,  at  page  283,  refers  to  this  Act, 
and  says : — Here  is  an  island  in  mid-ocean,  and  the  Government  of  Great 
Britain  assumed  an  authority  and  power  to  exclude  the  commerce  of 
nations  from  the  approach  to  that  island  for  its  own  political  ends,  an 
assumption  of  jurisdiction  and  of  authority  much  greater  than  they  allege 
we  are  claiming  in  this  case. 

The  facts  are  shortly  and  correctly  set  out  at  page  61  of  our  argu- 
ment; and  I  have  got  before  me,  in  order  to  supplement  that  statement, 
a  copy  of  the  Articles  of  the  Treaty  upon  the  subject,  signed  in  Paris, 
on  the  2nd  of  August,  1815,  authorizing  this  exceptional  Act  The 
statement  in  the  Argument  is  this: 

At  the  peace  of  1815  it  was  determined  by  Great  Britain  in  conjunction  with  the 
allied  Powers,  that  St.  Helena  should  be  the  place  allotted  for  the  residence  of  the 
Emperor  Napoleon  Buonaparte,  under  such  regulations  as  might  be  necessary  for  the 
perfect  security  of  his  person;  and  it  was  resolved  that,  for  this  purpose,  all  ships 
whatever. — 

Mr.  Justice  Harlan. — It  was  resolved  by  whom;  by  the  parties  to 
that  Treaty! 

Si*  OfiABLES  Russell.— The  parties  to  this  Treaty;  yes.  Tou  will 
see  in  a  moment,  sir.  I  have  got  before  me  a  copy  of  the  Articles  of 
1815. 

And  it  was  resolved  that  for  this  purpose,  all  ships  whatever,  British  and  foreign, 
excepting  only  the  East  Indian  Company's  ships,  should  be  excluded  from  all  approach 
to  the  island.  Notice  was  accordingly  given  by  the  British  Charge*  d'Aftaires  at 
Washington  to  the  United  States  Government  on  the  24th  November,  1815,  that  a 
Treaty  of  Commerce  between  Great  Britain  and  the  United  States,  dated  the  3rd 
July,  1815,  under  Article  III  of  which  liberty  of  touching  for  refreshment  at  the  island 
was  given  to  United  States  vessels,  could  not  be  carried  out  in  this  respect ;  and 
that  the  ratifications  of  the  Treaty  would  be  exchanged  under  the  explicit  declara- 
tion that  United  States  vessels  could  not  be  allowed  to  touch  at,  or  hold  any  com- 
munication whatever  with,  the  island,  so  long  as  it  should  continue  to  be  the  resi- 
dence of  the  Emperor.    The  Treaty  was  ratified  on  this  understanding. 

So  that,  so  far  as  the  United  States  was  concerned,  although  not  a 

party  to  the  Treaty  itself,  it  assented  to  that,  and  ratified  a  Treaty  of 

Commerce  with  Great  Britain  on  the  express  stipulation  that  that 

1168  Treaty  should  be  subject  to  the  effect  of  the  arrangement  which 
I  am  now  about  to  explain.    So  far,  therefore,  as  the  United 

States  is  concerned,  that  is  the  position  of  things.  Now,  how  do  the 
matters  stand  as  regards  the  other  Powers  t  The  Ar  (ides  of  the  Treaty 
which  bear  upon  this  matter  are  in  these  terms : 

Art.  1.  Napoleon  Buonaparte  is  considered  by  the  Powers  who  have  signed  the 
Treaty  of  the  25th  of  March  as  their  prisoner. 

Art.  2.  His  custody  is  especially  entrusted  to  the  British  Government.  The  choice 
of  the  place  and  of  the  measures  which  may  host  secure  the  object  of  the  present 
stipulation  are  reserved  to  his  Britannic  Majesty. 
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That  is  the  Treaty  of  the  other  Powers.  Now,  is  it  not  enough  to 
say- 
Mr.  Phelps. — What  are  you  reading  from,  Sir  Chariest 

Sir  Charles  Russell.— The  Articles  of  the  Treaty. 

Mr.  Phelps.— What  Treaty! 

Sir  Charles  Russell. — The  Treaty  between  the  Powers,  by  whom 
the  charge  of  the  Great  Emperor  was  committed  to  the  British  Govern- 
ment. 

Mr.  Phelps. — Is  that  in  the  Case  anywhere  t 

Sir  Charles  Russell. — No ;  it  is  not  in  the  Case ;  but  it  is  not  mate- 
rial that  it  should  be  in  the  Case.  I  am  reading  a  historic  document. 
But  surely,  it  is  enough  to  say  about  this  matter,  without  more,  that  it 
is  no  reference,  no  guide  to  this  Tribunal,  and  throws  no  light  whatever 
upon  the  question  that  we  are  discussing.  It  was  not  au  assertion  of 
any  general  right  upon  the  part  of  Great  Britain.  It  was  a  case  in  which 
a  number  of  the  Powers — the  allied  Powers,  as  they  were  called — at  the 
close  of  a  long  and  disastrous  war,  took  these  measures,  and,  so  far  as 
the  United  States  is  concerned,  took  these  measures  with  the  implied 
assent  of  the  United  States. 

The  President.— Was  that  assented  to  by  the  United  States f 

Sir  Charles  Russell. — Yes.  I  have  read,  Sir,  the  grounds  upon 
which  I  base  that  argument.  The  matter  stood  thus :  The  United  States 
and  Great  Britain  had  entered  into  a  Treaty  of  commerce.  Before  the 
ratification  of  that  Treaty,  when  it  would  become  binding  upon  both 
the  Powers,  this  arrangement  as  to  the  custody  of  the  Great  Emperor 
was  entered  into  by  the  Allied  Powers.  Upon  that,  communication  is 
made  by  the  British  Government  to  the  United  States  Government,  and 
they  are  told,  "We  can  only  ratify  the  Treaty  subject  to  your  recogniz- 
ing that  you  have  no  longer  the  right  to  touch  at  St.  Helena,  or  to  go 
within  a  stipulated  distance  of  it." 

The  President. — And  that  communication  was  accepted! 

Sir  Charles  Russell. — That  communication  was  accepted,  and  the 
Treaty  ratified  after  that  communication  was  made.  Therefore  it  does 
not  lie  in  their  mouth  to  say  that  that  was  something  they  were  obliged 
to  do,  or  which  was  put  upon  them  by  compulsion. 

Senator  Morgan. — I  think  the  United  States  might  be  justly  cred- 
ited with  having  accepted  and  admitted,  in  that  arrangement,  the 
1169  proposition  that  the  great  nations  of  the  earth,  in  providing  for 
their  security  and  the  security  of  their  political  rights,  could 
impose  upon  other  Powers  a  recognition  of  this  exception  that  they  had 
made  in  the  open  sea  for  the  security  of  the  Emperor  Napoleon;  and  so 
they  could  make  an  exception  of  like  character  for  the  security  of  any 
great  industry  or  any  great  enterprise,  or  any  other  thing  that  would 
concern  the  affairs  of  the  whole  commercial  world. 

Sir  Charles  Russell. — If  I  may  respectfully  say  so,  Sir,  there  is  a 
great  chasm  between  the  premise  and  the  conclusion. 

Senator  Morgan. — I  do  not  happen  to  see  it. 

Sir  Charles  Russell. — To  answer  it  in  detail,  Mr.  Senator,  would 
indeed  cause  a  very  wide  deviation  from  my  path. 

Lord  Hannen. — I  was  going  to  ask  what  was  the  effect  of  the 
restraint.  I  think  it  was  only  this.  All  vessels  were  forbidden  to 
touch  at  the  islands. 

Senator  Morgan. — A  little  more. 

Lord  Hannen. — I  was  going  to  add,  and  the  rest  is  analogous  to  the 
Hovering  Acts.  There  was  nothing  to  prevent  vessels  sailing  through 
the  waters  adjoining  St.  Helena;  but  they  were  not  allowed  to  hover 
in  those  waters. 
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Senator  Morgan. — I  beg  your  pardon.  They  were  not  allowed  to 
approach  within  fifteen  miles. 

Sir  Charles  Russell. — I  rather  thought  the  distance  was  more 
than  fifteen  miles. 

Senator  Morgan. — It  may  be  more,  but  it  is  at  least  that. 

Lord  Hannen. — I  was  only  inviting  you  to  give  us  the  terms,  which 
are  not  in  my  recollection.- 

Sir  Charles  Russell. — I  thought  we  had  it  in  the  United  States 
Case,  but  we  have  not. 

Senator  Morgan. — It  was  26  miles,  was  it  notf 

Sir  Charles  Russell. — I  have  got  a  note  from  the  Archivist  of 
the  Dominion  of  Canada,  Mr.  Brymner,  and  there  is  no  reason  why  I 
should  not  read  the  whole  of  it.  My  friend  will  have  no  objection, 
probably. 

Mr.  Phelps. — You  will  find  the  Act,  Sir  Charles,  on  page  495  of  the 
first  Volume  of  the  United  States  Appendix. 

Sir  Charles  Russell.— There  is  only  a  part  of  the  Act,  I  think,  set 
out  there  Mr.  Phelps. 

Mr.  Phelps. — All  that  touches  this  point.    Section  4,  is  there. 

Sir  Charles  Russell.— Then  I  had  better  read  it: 

IV.  And  be  it  further  enacted.  That  it  shall  and  may  be  lawful  to  and  for  the 
Governor,  or  in  his  Absence  the  Deputy  Governor  of  the  said  Island  for  the  time 
being,  or  for  the  Commander  for  the  time  being  of  His  Majesty's  Naval  or  Military 
Forces  stationed  off  or  at  the  said  Island,  respectively,  and  the  Persons  acting  nnder 
his  or  their  Orders  and  Commands,  respectively,  by  all  necessary  Ways  and  Means 
to  hinder  and  prevent  any  Ship,  Vessel,  or  Boat,  Ships  or  Vessels,  or  Boats  (except 
Ships  and  Vessels  of  and  belonging  to  or  chartered  by  the  said  United  Company  of 

Merchants,  also  duly  licensed  by  the  said  Company  for  that  Purpose,  as  herein- 
1170    before  mentioned),  from  repairing  to,  trading,  or  touching  at  the  said  Island, 

or  having  any  Communication  with  the  same;  and  to  hinder  and  prevent  any 
Person  or  Persons  from  landing  upon  the  said  Island  from  such  Ships,  Vessels  or 
Boats,  and  to  seize  and  detain  all  and  every  Person  or  Persons  that  shall  land  upon 
the  said  Island  from  the  same ;  and  all  such  Ships,  Vessels  or  Boats  (except  as  above 
excepted)  as  shall  repair  to,  or  trade,  or  tonch  at  the  said  Island,  or  shall  be  found 
hovering  within  Eight  Leagues  of  the  Coast  thereof. 

Lord  Hannen  is  quite  right. 

And  which  shall  or  may  belong,  in  the  Whole  or  in  Part,  to  any  Subject  or  Sub- 
jects of  His  Majesty,  or  to  any  Person  or  Persons  owing  Allegiance  to  His  Majesty, 
shall  and  are  hereby  declared  to  be  forfeited  to  His  Majesty,  and  shall  and  may  be 
seized  and  detained,  and  brought  to  England,  and  shall  and  may  be  prosecuted  to 
Condemnation  by  His  Majesty's  Attorney  General,  in  any  of  His  Majesty's  Courts  of 
Record  at  Westminster,  in  such  manner  and  form  as  any  Ship,  Vessel  or  Boat  may 
be  seized,  detained,  or  prosecuted  for  any  Breach  or  Violation  of  the  Navigation  or 
Revenue  Laws  of  this  Country:  and  the  Offence  for  which  such  Ship, Vessel  or  Boat 
shall  be  proceeded  against  shall  and  may  be  laid  and  charged  to  have  been  done  and 
committed  in  the  County  of  Middlesex;  and  if  any  Ship,  Vessel  or  Boat  not  belong- 
ing, in  the  Whole  or  in  Part,  to  any  Person  or  Persons  the  Subject  or  Subjects  of  or 
owing  Allegiance  to  His  Majesty,  his  Heirs  and  Successors,  shall  repair  to  or  trade 
or  tonch  at  the  said  Island  of  Saint  Helena,  or  shall  be  found  hovering  within  Eight 
Leagues  of  the  Coast  thereof,  and  shall  not  depart  from  the  said  Island  or  the  Coast 
thereof  when  and  so  soon  as  the  Master  or  other  Person  having  the  Charge  and 
Command  thereof  shall  be  ordered  so  to  do  by  the  Governor  or  Lieutenant  Governor 
of  the  said  Island  for  the  time  being,  or  by  the  Commander  of  His  Majesty's  Naval 
or  Military  Force  stationed  at  or  off  the  said  Island  for  the  time  being  (unless  in 
case  of  unavoidable  Necessity,  or  Distress  of  Weather),  such  Ship  or  Vessel  shall  be 
deemed  Forfeited. 

Lord  Hannen. — There  is  no  restriction  against  sailing  through  the 
waters.    It  is  only  against  hovering. 
Sir  Charles  Russell,— None  at  all. 

And  shall  and  may  be  seized  And  detained  and  prosecuted  in  the  same  manner  as 
hereinbefore  enacted  as  to  Ships,  Vessels  or  Loats  of  or  belonging  to  any  Subject  or 
Subjects  of  His  Majesty. 
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You  will  see  bow  very  strained  and  exaggerated  is  tbe  reference  toy 
Mr.  Blaine  in  the  letter  to  which  I  have  referred,  which  is  that  enor- 
mously long  letter  of  the  17th  of  December,  1890.  It  covers  some  27 
pages,  but  the  passage  in  question  is  on  page  283.  Tbe  first  part  of  it 
admits  the  point  I  have  just  mentioned. 

Before  the  ratifications  of  tbe  treaty  were  exchanged,  in  the  following  November, 
it  was  determined  that  Napoleon  should  be  sent  to  »t.  Helena.  England  thereupon 
declined  to  ratify  the  treaty  nnless  the  United  States  should  surrender  the  provision 
respecting  that  island.  After  that  came  the  stringent  enactment  of  Parliament 
forbidding  vessels  to  hover  within  24  miles  of  the  island.  The  United  States  was 
already  a  great  commercial  power.  She  had  1,400,000  tons  of  shipping;  move  than 
500  ships  bearing  her  flag  were  engaged  in  trade  around  the  eapea.  Lord  Salisbury 
has  had  much  to  say  about  the  liberty  of  the  seas,  but  these  500  American  shins 
were  denied  the  liberty  of  the  seas  in  a  space  50  miles  wide  in  the  South  Atlantic 
Ooean  by  the  express  authority  of  Great  Britain. 

I  say  that  is  not  correct  at  all;  that  all  they  were  prohibited 
1171  from  doing  was  to  hover  there.  There  was  nothing  to  prevent 
them  sailing  within  three  miles  of  the  ooast,  if  they  were  pro- 
ceeding upon  their  voyage. 

Mr.  Justice  Harlan. — When  he  uses  the  word  "  liberty v  there,  he 
means  the  right  to  use  the  island  in  the  ordinary  way  upon  terms  of 
equality;  and  the  Act  does  prevent  other  vessels  from  trading. 

Sir  Charles  Russell. — But  this  would  convey  to  the  ordinary 
reader,  Mr.  Justice  Harlan  with  great  deference,  that  there  was  an 
exclusion  by  their  being  denied  the  liberty  of  the  seas  for  that  space  of 
50  miles.  He  is  reckoning  there  25  miles  on  each  side  of  the  island. 
He  conveys  the  idea  that  there  is  an  exclusion  from  that  distance. 
There  is  nothing  of  the  kind.  What  the  mandate,  or  whatever  it  is  to 
be  called,  amounts  to  is  a  prohibition  against  landing  and  a  prohibition 
against  hovering  within  that  distance;  but  if  a  vessel  is  upon  its  jour- 
ney east  or  west,  there  is  nothing  to  prevent  its  sailing  as  close  to  the 
island  as  it  wishes — nothing  whatever. 

But  I  need  not  say  that  an  exceptional  case,  under  exceptional  cir- 
cumstances, forms  no  precedent  whatever. 

Now  may  I  in  this  connection,  as.it  has  come  up,  again  reiterate  what 
I  have  before  said:  that  these  isolated  instances  of  assertion,  well  or 
ill  founded,  prove  nothing  as  to  what  is  the  rule  or  principle  of  inter- 
national law.  The  principle  of  what  is  international  law  is  well  stated 
by  the  late  Chief  Justice  Cockburn  at  page  63  of  the  report  of  his 
judgment. 

He  is  applying  it  to  the  question  of  the  three  mile  zone,  and  treating 
that  still  as,  to  some  extent,  an  undetermined  matter. 

And  when  in  support  of  this  position,  or  of  the  theory  of  the  three-mile  zone  in 
geperal,  the  statements  of  the  writers  on  international  law  are  relied  on,  the  ques- 
tion may  well  he  asked — upon  what  authority  are  these  statements  founded f  When 
and  in  what  manner  have  the  nations  who  are  to  he  affected  hy  such  a  rule  as  these 
writers,  following  one  another,  have  laid  down,  signified  their  assent  to  itf — to  say 
nothing  of  the  difficulty  which  might  he  found  in  saying  to  which  of  these  conflict- 
ing opinions  such  assent  had  been  given. 

For,  even  if  entire  unanimity  had  existed  in  respeot  of  the  important  particulate 
to  which  I  have  referred,  in  place  of  so  much  discrepancy  of  opinion,  the  question 
would  still  remain,  how  far  the  law  as  stated  hy  the  publicists  had  received  the 
assent  of  the  civilized  nations  of  the  world  f  For  writers  on  international  law,  how- 
ever valuable  their  labours  may  be  to  elucidating  and  ascertaining  the  principles 
and  rules  of  law,  oannot  make  the  law.  To  be  binding,  the  law  must  have  received 
the  assent  of  the  nations  who  are  to  be  bound  by  it.  This  assent  may  he  express 
as  by  treaty,  or  the  acknowledged  concurrence  of  governments — or  may  be  implied 
from  established  usage — an  instance  of  which  is  to  "be  found  in  the  fact  that  mer- 
chant vessels  on  the  high  seas  are  hold  to  be  subjeot  only  to  the  law  of  the  nation 
under  whose  flag  they  sail,  while  in  the  ports  of  a  foreign  state  they  are  subjeot  te 
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the  local  law  as  well  as  to  that  of  their  own  country.  In  the  absence  of  proof  of 
assent  as  derived  from  one  or  other  of  these  sources,  no  unanimity  on  the  part  of 
theoretical  writers  would  warrant  the  judicial  application  of  the  law  on  the  sole 
authority  of  their  views  or  statements. 

Nor,  in  my  opinion  would  the  clearest  proof  of  unanimous  assent  on  the  part  of 
other  nations  he  sufficient  to  authorize  the  tribunals  of  this  country  to  apply  with- 
out an  Act  of  parliament,  what  would  practically  amount  to  a  new  law.    In  so  doing 
we  should  be  unjustifiably  usurping  the  province  of  the  legislature.    The  assent 

1172  of  nations  is  doubtless  sufficien  t  to  give  the  power  of  parliamentary  legislation 
in  a  matter  otherwise  within  the  sphere  of  international  law ;  but  it  would  be 

powerless  to  confer,  without  such  legislation,  a  jurisdiction  beyond  and  unknown  to 
the  law,  such  as  that  now  insisted  on,  a  jurisdiction  over  foreigners  in  foreign  ships 
on  a  portion  of  the  high  seas. 

Now  I  am  glad,  Mr.  President,  to  have  made  considerable  progress, 
and  to  have  gone  a  long  way  towards  getting  to  the  end  of  this  argu- 
ment; bat  there  are  still  some  matters  with  which  I  must  trouble  you. 
There  are  three  cases  referred  to  by  my  friend,  Mr.  Phelps,  in  his  Argu- 
ment, which  deserve  consideration  by  themselves.  They  are  the  cases 
of  Church  v.  Hubbart;  Rose  v.  Himely;  and  Hudson  v.  Guestier. 

Now  the  case  of  Church  v.  Hubbart,  of  which  both  Mr.  Phelps  and 
Mr.  Carter  made  some  use  in  their  arguments,  when  you  come  to  con- 
sider it,  is  really  about  the  simplest  case  in  the  world;  and,  if  I  may 
be  allowed  to  say  so  of  so  great  a  Judge  as  Chief  Justice  Marshall,  it 
was  so  simple  a  case  that  I  am  surprised  that  he  found  himself  able  to 
make  an  important  judicial  utterance  depend  upon  it. 

Now  I  will  tell  the  Court  what  the  case  was.  It  was  not  a  case 
involving  the  question  of  international  rights  as  between  nations,  at 
all :  it  was  a  case  between  a  man  who  had  insured  his  ship  "  the  Aurora"  • 
and  an  underwriter,  who  was  the  insurer;  and  in  the  policies  of  insur- 
ance there  was  an  exception  from  the  general  risk  which  the  under- 
writer undertook.  I  am  now  speaking  with  the  report  in  the  2nd  of 
CrancU's  Beports,  page  187,  before  me.  There  were  two  policies  of 
insurance;  in  each  case  there  was  excepted  from  the  general  risk  which 
the  underwriter  undertook,  these  words:  in  one  policy  "The  insurers 
are  not  liable  for  seizure  by  the  Portuguese  for  illicit  trade."  In  the 
other  "The  insurers  do  not  take  the  risk  of  illicit  trade  with  the  Portu- 
guese.79 And  it  was  held  (and  I  think  quite  rightly  held),  that  those  two 
exceptions  meant  the  same  thing.  The  sole  question,  therefore,  in 
determining  whether  the  underwriter  was  liable  or  not,  was  whether 
the  seizure  of  a  ship,  which  was  in  fact  seized  by  the  Portuguese  author- 
ities, was  to  be  regarded  as  a  seizure  by  the  Portuguese  authorities  for 
engaging  in  illicit  trade,  or  whether  it  was  to  be  regarded  as  an  unjus- 
tifiable and  gratuitous  act  of  maritime  trespass.  That  was  absolutely 
the  sole  question  in  the  case. 

Now  tlie  Portuguese  Government  had  forbidden  trade  with  particular 
ports  in  its  dominions,  and  the  facts  found  by  the  Judge  who  enquired 
into  them,  in  order  to  ascertain  whether  the  vessel  was  seized  for  illicit 
trade,  are  set  out  at  page  192,  where  it  is  stated  that  in  consequence  of 
the  acts  of  examination  made  on  board  the  brig  Aurora,  and  of  ques- 
tions put  to  her  Captain,  and  so  on,  the  Judge  comes  to  the  conclusion 
that 

The  motives  hereby  alleged  for  having  pnt  into  a  port  of  this  establishment  are 
unprecedented,  and  inadmissible,  and  the  causes  assigned  cannot  be  proved. 

It  was  alleged  that  she  had  gone  in  there  for  water  or  some 

1173  other  need,  and  not  for  illicit  trade.    The  Judge  came  to  the  con- 
clusion that  that  was  not  true.    He  says: 

I  therefore  believe  it  to  be  ajl  affected  for  the  purpose  of  introducing  here  com- 
mercial and  contraband  articles  of  which  the  cargo  is  composed;  if  there  are  not 
other  motives  besides  these,  o£  which  there  is  the  greatest  presumption. 
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And  then  the  Judge  of  First  Instance  proceeds  to  justify  that  by  a 
further  examination  of  the  case;  and  he  finally  comes  to  the  conclusion 
that  if  it  had  only  been  their  intention  to  look  for  the  same  coast,  then 
it  is  presumed  he  was  making  for  it  for  the  purpose  not  of  business,  but 
of  smuggling. 

Now  that  being  the  state  of  the  case,  it  is  argued  on  the  one  side  that 
the  seizure  was  not  one  which,  by  the  strict  letter  of  the  Portuguese 
law,  was  authorized,  or  by  international  law  was  authorized,  because 
the  vessel  had  not  gone  into  ports  trade  with  which  was  forbidden,  and 
was  anchored  some  four  leagues  off  the  coast  j  although  the  master  had 
gone  in,  as  alleged,  for  the  purpose  of  making  arrangements  for  this 
illicit  trade,  it  was  argued  that  as  the  ship  was  seized  beyond  the  three 
mile  limit  it  was  practically  an  act  of  maritime  trespass. 

The  learned  Judge  deals  with  that  in  a  way  that  I  will  call  your  atten- 
tion to.  The  argument  is  enormously  long,  and  the  judgment,  which 
resembles  it,  is  at  page  231.    On  page  232  Chief  Justice  Marshall  says: 

The  words  of  the  exception  in  the  first  policy  are :  The  insnrers  are  not  liable  for 
seizure  by  the  Portuguese  for  illicit  trade. 

Then  he  repeats  the  words  in  the  second  policy;  and  then  he  says: 

For  the  plaintiff  it  is  contended,  that  the  terms  used  require  an  actual  traffic 
between  the  vessel  and  inhabitants,  and  a  seizure  in  consequence  of  that  traffic,  or 
at  least  that  the  vessel  should  have  been  brought  into  port  in  order  to  constitute 
a  case  which  comes  within  the  exception  of  the  policy. 

It  was  a  question  upon  the  policy.    Then  he  goes  on : 

•  But  such  does  not  seem  to  be  the  necessary  import  of  the  words.  The  more 
enlarged  and  liberal  construction  given  to  the  defendants,  is  certainly  warranted  by 
common  usage. 

Then  he  goes  on: 

In  this  case  the  unlawfulness  of  the  voyage  was  perfectly  understood  by  both 
partU 


That  is  to  say,  you  the  underwriter  knew  the  unlawfulness  of  the 
trade  which  you  were  not  going  to  take  upon  yourself  the  consequence 
of;  you  the  assured  knew  the  unlawfulness  of  the  particular  trade  of 
which  you  agreed  you  would  take  upon  yourself  the  risk  and  would 
not  put  it  upon  the  underwriter. 

Then  he  goes  on  to  say: 

That  the  crown  of  Portugal  excluded,  with  the  most  jealous  watchfulness, 
1174  the  commercial  intercourse  of  foreigners  with  their  colonies,  was  probably,  a 
fact  of  as  much  notoriety  as  that  foreigners  had  devised  means  to  elude  this 
watchfulness,  and  to  carry  on  a  gainful  but  very  hazardous  trade  with  those  colonies. 
If  the  attempt  should  succeed,  it  would  be  very  profitable,  but  the  risk  attending  it 
was  necessarily  great.  It  was  this  risk  which  the  underwriters,  on  a  fair  construction 
of  their  words,  did  not  mean  to  take  upon  themselves.  "  They  are  not  liable",  they 
say,  "for  seizures  by  the  Portuguese  for  illicit  trade".  They  do  not  take  the  risk 
of  illicit  trade  with  the  Portuguese;  now  this  illicit  trade  was  the  sole  and  avowed 
object  of  the  voyage,  and  the  vessel  was  engaged  in  it  from  the  time  of  her  leaving 
the  port  of  New- York. 

Therefore,  really,  as  it  seems  to  me,  this  matter  might  have  ended 
there,  and  it  did  not  require  to  examine  whether  or  not  the  thing  could 
be  said  to  be  strictly  defensible  or  justifiable  by  international  law,  to 
make  the  risk  one  within  the  contemplation  of  both  parties  to  the 
contract,  and  one  which  the  underwriter  never  intended  to  take  upon 
himself,  and  which  the  assured  never  thought  the  underwriter  was 
taking  upon  himself.  No  doubt,  the  learned  Judge  does  go  more  widely 
into  the  question,  and  he  does  on  page  234  examine  the  power  of  nations 
within  and  without  their  territory,  but  in  a  way  which,  it  seems  to  me, 
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bo  far  from  helping,  disproves  the  contention  which  my  learned  friends 
are  submitting,  as  I  think  you  will  see. 
The  learned  Judge  says: 

That  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority  over  a  vessel 
in  the  situation  of  the  Aurora,  and  that  this  seizure  is,  on  that  account,  a  mere  marine 
trespass,  not  within  the  exception,  cannot  be  admitted.  To  reason  from  the  extent 
of  protection  a  nation  will  afford  to  foreigners  to  the  extent  of  the  means  it  may  use 
for  its  own  security  does  not  seem  to  be  perfectly  correct.  It  is  opposed  by  princi- 
ples which  are  universally  acknowledged.  The  authority  of  a  nation  within  its  own 
territory  is  absolute  and  exclusive.  The  seizure  of  a  vessel  within  the  range  of  its 
cannon  by  a  foreign  force  is  an  invasion  of  that  territory,  and  is  a  hostile  act  which 
it  is  its  duty  to  repel.  But  its  power  to  secure  itself  from  injury  may  certainly  be 
exercised  beyond  the  limits  of  its  territory. 
Upon  this  principle  the  right  of  a  belligerent  to  search  a  neutral  vessels- 
Here  we  get  at  once  to  belligerent  rights 


On  the  high  seas  for  contraband  of  war  is  universally  admitted,  because  the  bellig- 
erent has  a  right  to  prevent  the  injury  done  to  himself  by  the  assistance  intended 
for  his  enemy:  so  too  a  nation  has  a  right  to  prohibit  any  commerce  within  its  colo- 
nies. Any  attempt  to  violate  the  laws  made  to  protect  this  right,  is  an  injury  to 
itself  which  it  may  prevent,  and  it  has  the  Tight  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  to  be  limited  within  any  certain  marked 
boundaries,  whioh  remain  the  same  in  all  times  and  in  all  situations,  If  they  are 
such 

this  is  the  part  which  is  conclusive  against  the  suggestion  of  right  which 
my  learned  friend  is  making 

if  they  are  snch  as  unnecessarily  to  vex  and  harass  foreign  lawful  commerce,  foreign 
nations  will  resist  their  exertions.  If  they  are  such  as  are  reasonable  and  necessary 
to  secure  their  laws  from  violation  they  will  be  submitted  to. 

1175       And  again : 

Thus  in  the  channel,  where  a  very  great  part  of  the  commerce,  to  and  from  all  the 
north  of  Europe,  passes  through  a  very  narrow  sea,  the  seizure  of  vessels  on  suspi- 
cion of  attempting  an  illicit  trade,  must  necessarily  be  restricted  to  very  narrow 
limits;  but  on  the  coast  of  South  America,  seldom  frequented  by  vessels  but  for  the 
purpose  of  illicit  trade,  the  vigilance  of  the  Government  may  be  extended  somewhat 
further;  and  foreign  nations  submit  to  such  regulations  as  are  reasonable  in  them- 
selves and  are  really  necessary  to  secure  that  monopoly  of  colonial  commerce,  which 
is  claimed  by  all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted. 

Again,  the  principle  is  stated,  which  I  have  already  enunciated,  and 
which  will  be  found  again  and  again  echoed  in  the  textwriters,  this  being 
a  question  of  the  protection  of  revenue  laws,  the  whole  jurisdiction  or 
assertion  of  authority  is  not  based  on  the  absolute  right  of  one  nation 
to  put  that  authority  in  force,  but  on  the  fact  that  if  the  regulations  are 
reasonable,  and  are  recognized  as  such  by  the  authority  of  the  country 
against  whose  nationals  they  are  to  be  enforced,  they  will  be  assented  to ; 
but  if  they  are  extended  too  far,  they  will  be  resisted.  It  is  not  the  asser- 
tion of  an  absolute  right — it  is  the  assertion  of  a  qualified  measure  of 
protection  depending,  for  its  sufficient  exercise,  upon  assent. 

Now  the  rest  of  the  judgment  I  need  not  trouble  the  Tribunal  with, 
because  it  has  no  bearing  upon  the  point  with  which  I  am  concerned. 
There  is  also  another  reason  for  dismissing  it  as  an  authority  upon  this 
question,  that  it  was  not  necessary  to  the  decision  whether  the  risk  was 
within  the  policy  or  not,  for  that  alone  was  the  point  to  be  determined, 
and  it  was  to  be  determined  by  municipal  law. 

Now  I  come  to  the  two  cases  of  Rose  v.  Himely,  and  Hudson  v.  Guestier, 
I  have  spent  some  hours  with  the  assistance  of  my  friends,  Mr.  Box  and 
Mr.  Piggott,  in  trying  to  get  at  the  meaning  of  these  cases  which 
occupy  a  very  considerable  space  in  the  Reports,  but  when  you  come  to 
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the  bottom  of  them  they  will  be  found  really  to  be  of  very  little  help 
indeed  to  this  Tribunal.  Now  I  will  try  shortly  to  explain  what  these 
cases  were.  The  case  of  Rose  v.  Himely  was  a  claim  to  a  cargo  of  coffee 
and  the  then  owner  and  possessor  of  the  coffee  claimed  his  title  to  it 
under  a  foreign  judgment  of  condemnation  of  a  Court — of  San  Domingo, 
which  was  French  territory;  and  the  main  question  discussed  was 
whether  ornot  the  American  Court  could  go  behind  the  foreign  judgment 
to  examine  the  question  of  jurisdiction :  whether  the  facts  as  they  existed 
gave  the  Court  jurisdiction  to  entertain  the  matter.  Chief  Justice  Mar- 
shall and  three  of  his  colleagues  held  that  they  were  warranted  in  exam- 
ining the  question  of  the  jurisdiction  of  the  Court  in  relation  to  the 
constitutional  powers  of  the  Court,  and  in  relation  to  the  situation  of 
the  thing  condemned;  but  the  dissenting  judge,  Mr.  Justice  Johnson, 
in  a  very  elaborate  and  able  judgment,  dissented  from  those  views  and 
came  to  the  conclusion  that  the  principal  judgment  was  not  examinable 
at  all;  and  in  the  course  of  that  judgment — indeed  in  the  course 
1176  of  both  judgments — a  great  deal  of  matter  is  gone  into  by  both 
of  them  a  good  way  outside  the  particular  point  in  hand.  Chief 
Justice  Marshall's  judgment  is  rather  more  closely,  as  it  seems  to  me, 
to  the  point;  but  Mr.  Justice  Johnson's,  (whose  judgment  is  found  in 
page  221  of  the  report  of  the  case  4th  volume  of  C ranch's  Reports) 
may  be  correctly  summed  up  in  this  sentence:  that  there  was  no  right 
to  inquire  into  the  cause  of  capture  or  to  review  the  judgment  of  the 
Prize  Court,  but  that  if  there  were  power  to  go  behind,  then  he  regarded 
the  seizure  in  the  case  in  question  as  legitimately  made  and  not  as  an 
enforcement  of  a  municipal  act,  but  as  an  assertion  of  a  belligerent 
right    That  is  the  sum  and  substance  of  Rose  v.  Himely. 

In  the  case  of  Hudson  v.  Ouestier.  the  question  came  up  again,  and 
upon  substantially  the  same  facts,  because  although  it  appears  in  one 
part  of  the  case  of  Hudson  v.  Ouestier  that  the  seizure  was  not  made, 
as  in  Rose  v.  Himely,  outside  the  three  miles,  but  according  to  one 
statement  in  Hudson  v.  Questier  was  made  within  the  three  miles,  yet 
the  Judges  in  their  judgment  treat  the  facts  as  if  they  were  similar, 
and  nothing  turns  on  the  question  whether  it  was  inside  or  outside 
three  miles. 

Mr.  Carter. — There  were  two  trials.  On  the  first  trial  it  appears  to 
have  been  within  the  three  miles,  and  on  the  second  trial  farther  out. 

Sir  Charles  Russell. — That  very  likely  explains  how  it  is  vari- 
ously stated  as  a  seizure  within,  and  a  seizure  without,  the  3  mile  limit. 
However,  the  result  of  the  case  is  what  I  desire  to  call  attention  to. 
The  result  was  that  the  Judges  in  that  second  case  took  the  view  which 
Mr.  Justice  Johnson  had  taken  in  the  first,  namely  that  the  foreign 
judgment  was  not  examinable.  And  therefore  says  Chief  Justice  Mar- 
shall at  the  end  of  the  case,  "  My  judgment  in  Rose  v.  Himely  is  there- 
fore to  be  taken  as  overruled."  That  is  exactly  the  result.  I  hope  my 
friends  will  not  differ  from  me  about  it,  because  we  have  examined  it 
with  as  much  care  as  it  is  possible  to  bestow  upon  it,  and  I  think  that 
is  really  what  it  does  come  to.  The  passage  I  refer  to  in  Hudson  v. 
Gutstier  is  this — 

Senator  Morgan. — Was  it  a  prize  Court  in  San  Domingo  f 

Sir  Charles  Russell. — Yes,  it  was  a  prize  Court  in  San  Domingo. 
The  other  Judges,  except  the  Chief  Justice,  concurred  in  the  judgment 
of  Mr.  Justice  Livingston,  whose  judgment  was  appealed  from  and 
which  deals  with  the  point  whether  the  original  judgment  was  examin- 
able, and  the  Chief  Justice  observed  that  he  had  supposed  that  the 
former  opinion  delivered  in  this  case  upon  the  point  had  been  con- 
curred in  by  four  Judges,  but  in  this  he  was  mistaken,  and  so  on. 
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However,  he  says  in  conclusion,  that  the  principle  of  that  case  of 
Rose  v.  Himely  is  now  overruled. 

Now  I  have  read  these  cases  with  all  possible  desire  to  get  to  the  bot- 
tom of  them,  and  try  and  see  what  information  they  would  give,  by 
•way  of  assistance  to  the  Tribunal — but  beyond  certain  expressions 
which  are  to  be  found  in  them  here  and  there,  not  always  quite  ad  rem 
to  the  particular  points  they  were  discussing,  some  in  the  judgment  of 
Chief  Justice  Marshall  and  some  in  the  judgment  of  Mr.  Justice 

1177  Johnson,  there  is  really  nothing  that  is  of  any  material  aid  to 
the  Court.    I  want  however  to  explain  to  the  Court  how  those 

cases  were  regarded  by  a  textwriter  whom  we  certainly,  in  England, 
consider  as  a  textwriter  of  some  authority — I  mean  Mr.  Dana,  in  his 
edition  of  Wheaton,  which  is  an  American  book  of  authority.  I  observe 
tny  friend  Mr.  Phelps  in  the  Argument  does  not  treat  Mr.  Dana  as 
being  a  person  of  very  high  authority.  I  will  only  observe  in  relation 
to  that  that  his  edition  of  Wheaton  is  received  with  respect  in  the 
English  Courts;  and  as  regards  his  ability  and  position,  I  can  point  to 
the  fact  that  he  was  the  Counsel  chosen  by  a  very  able  Secretary  of 
State,  himself  a  distinguished  lawyer,  to  represent  the  interests  of  the 
United  States  on  the  Halifax  Fisheries  Arbitration:  the  Secretary  of 
State  who  selected  him  was  Mr.  Secretary  Evarts,  who  is  known  to  some 
of  the  Tribunal  and  known  to  me  personally  as  a  lawyer  of  distinction. 
Mr.  Evarts  not  only  selected  Mr.  Dana,  but  speaking  of  his  selection, 
he  congratulates  the  United  States  on  having  been  able  to  secure  a 
Counsel  of  such  distinguished  eminence. 

The  passage  I  am  now  about  to  read  is  printed  in  the  print  handed 
in  to  the  Members  of  the  Tribunal  a  few  days  ago.  It  is  an  intelligent 
criticism  upon  the  whole  of  this  part  of  the  law,  shortly  described  as 
the  "hovering  principle ",  if  it  can  be  designated  by  the  nane  of  " prin- 
ciple ".  I  refer  to  the  note  to  section  180:  the  note  being  108,  and  the 
page  208  in  the  8th  edition.  In  section  179  he  refers  to  the  exclusive 
territorial  jurisdiction  over  the  inclosed  parts  of  the  sea  along  the  coast 
called  the  King's  Chambers :  he  proceeds : 

It  appeals  from  Sir  Leeline  Jenkins  that  both  in  the  reigns  of  James  I  and 
Charles  II  the  security  of  British  commerce  was  provided  for  by  express  prohibitions 
against  the  roving  or  hovering  of  foreign  ships  of  war  so  near  the  neutral  oonsts  and 
harbours  of  Great  Britain,  as  to  disturb  or  threaten  vessels  homeward  or  outward 
bound;  and  that  captures  by  such  foreign  cruizers  even  of  their  enemy's  vessels 
would  be  restored  by  the  Court  of  Admiralty,  if  made  within  the  King's  Chambers* 
So  also  the  British  "Hovering  Act",  passed  in  1736  (9  Geo.  II,  cap.. 35),  assumes,  for 
certain  revenue  purposes,  a  jurisdiction  of  4  leagues  from  the  coasts,  by  prohibiting 
foreign  goods  to  be  transhipped  within  that  distance  without  payment  of  duties. 
A  similar  provision  is  contained  in  the  Revenue  Laws  of  the  United  States;  and 
both  these  provisions  have  been  declared  by  judicial  authority  in  each  country  to  be 
consistent  with  the  law  and  usage  of  nations. 

His  note  npon  that  includes  a  criticism  of  Church  v.  Hubbart,  and 
perhaps  yon  will  be  good  enough  to  allow  my  learned  friend  Mr.  Box  to 
read  it. 

The  President.— Certainly, 

Mr.  M.  H.  Box.— 

108.  Municipal  Seizure*  "beyond  ike  Marine  League  or  Cannon-shot. — The  statement  in 

the  text  requires  farther  consideration.    It  has  been  seen  that  the  consent  of  nations 

extends  the  territory  of  a  State  to  a  marine  league  or  cannon-shot  from  the  coast. 

Acts  done  within  this  distance  are  within  the  sovereign  territory.    The  war  right  of 

visit  and  search  extends  over  the  whole  sea.     But  it  will  not  be  found  that 

1178  any  consent  of  nations  can  be  shown  in  favour  of  extending  what  may  be 
strictly  called  territoriality,  for  any  purpose  whatever,  beyond  the  marine 

league  or  cannon-shot.    Doubtless  States  have  made  laws,  for  revenue  purposes, 
touching  acts  done  beyond  territorial  waters;  but  it  will  not  be  found  that,  in  later 
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times,  the  right  to  make  seizures  beyond  such  waters  has  been  insisted  noon  against 
the  remonstrance  of  foreign  States,  or  that  a  clear  and  unequivocal  judicial  precedent 
now  stands  sustaining  such  seizures,  when  the  question  of  jurisdiction  has  bean 
presented.  The  Revenue  Laws  of  tho  United  States,  for  instance,  provide  that  if » 
vessel  bound  to  a  port  in  the  United  States  shall,  except  for  necessity,  unload  cargo 
within  4  leagues  of  the  coast,  and  before  coming  to  the  proper  port  for  entry  and 
unloading,  and  receiving  permission  to  do  so,  the  cargo  forfeit,  and  the  master  incurs 
a  penalty  (Act  of  the  2nd  March,  1797,  $  27) ;  but  the  Statute  does  not  authorize  a 
seizure  of  a  foreign  vessel,  when  be.tond  the  territorial  jurisdiction.  The  Statute 
may  well  be  construed  to  mean  only  that  of  a  foreign  vessel,  coming  to  an  American 

J>ort,  and  there  seized  for  a  violation  of  Revenue  Regulations  committed  oat  of  the 
urisdiction  of  the  United  States,  may  be  confiscated;  but  that,  to  complete  the 
forfeiture,  it  is  essential  that  the  vessel  shall  be  bound  to,  aud  shall  come  within,  the 
territory  of  the  United  States,  after  the  prohibited  act.  The  act  done  beyond  the 
jurisdiction  is  assumed  to  be  part  of  an  attempt  to  violate  the  Re  venue  Laws  within 
the  jurisdiction.  Under  the  previous  sections  of  that  Act,  it  is  made  the  duty  of 
revenue  officers  to  board  all  vessels,  for  the  purpose  of  examining  their  papers,  within 
4  leagues  of  the  coast.  If  foreign  vessels  have  been  boarded  and  seized  on  the  high 
sea,  and  have  been  adjudged  guilty,  and  their  Governments  have  not  objected,  it  is 
probably  either  because  they  were  not  appealed  to,  or  have  acquiesced  in  the  par- 
ticular instance,  from  motives  of  comity. 

The  cases  cited  in  the  auth ore's  note  do  not  necessarily  and  strictly  sustain  the 
position  taken  in  the  text.  In  the  "Louis"  (Dodson,  ii,  245)  the  arrest  was  held 
unjustified,  because  made  in  time  of  peace  for  a  violation  of  municipal  law  beyond 
territorial  waters.  The  words  of  Sir  William  Scott,  on  pp.  245  and  246,  with  reference 
to  the  Hovering  Acts,  are  only  illustrative  of  the  admitted  rule,  that  neighbouring 
waters  are  territorial ;  and  he  does  not  say,  even  as  an  obiter  dictum,  that  the  terri- 
tory for  revenue  purposes  extends  beyond  that  claimed  for  other  purposes.  On  the 
contrary,  he  says  that  an  inquiry  for  fiscal  or  defensive  purposes  near  the  coast,  but 
beyond  the  marine  league,  as  under  the  Hovering  Laws  of  Great  Britain  aud  the 
United  States,  "has  nothing  in  common  with  the  right  of  visitation  and  search  upon 
the  unappropriated  parts  of  the  ocean";  and  adds,  "a  recent  Swedish  claim  of 
examination  on  the  high  seas,  though  confined  to  foreign  ships  bound  to  Swedish 
ports,  and  accompanied,  in  a  manner  not  very  consistent  or  intelligible,  with  a  dis- 
claimer of  all  rights  of  visitation,  was  resisted  by  the  British  Government,  and  was 
finally  withdrawn".  Church  v.  Hubbard  (Cranch,  ii,  187),  was  an  action  on  a  policy 
of  insurance,  in  which  there  was  an  exception  of  risks  of  illicit  trade  with  the 
Portuguese.  The  voyage  was  for  such  an  illicit  trade,  and  the  vessel,  in  pursuance 
of  that  purpose,  came  to  anchor  within  about  4  leagues  of  the  Portuguese  coast; 
and  the  master  went  on  shore  on  business,  where  he  was  arrested,  and  the  vessel  was 
afterwards  seized  at  her  auchorage  and  condemned.  The  owner  sought  to  recover 
for  the  condemnation.  The  Court  held  that  it  was  not  necessary  for  the  defendants 
to  prove  an  illicit  trade  begun,  but  only  that  the  risks  excluded  were  incurred  by 
the  prosecution  of  such  a  voyage.  It  is  true  that  Chief  Justice  Marshall  admitted 
the  right  of  a  nation  to  secure  itself  against  intended  violations  of  its  laws  by 
seizures  made  within  reasonable  limits,  as  to  which,  he  said  nations  must  exercise 
comity  and  concession,  and  the  exact  extent  of  which  was  not  settled ;  and  in  the 
case  before  the  Court,  the  4  leagues  were  not  treated  as  rendering  the  seizure  illegal. 
This  remark  must  now  be  treated  as  an  unwarranted  admission.  The  result  of  the 
decision  is,  that  the  Court  did  not  undertake  to  pronounce  judicially  in  a  suit  on  a 
private  contract;  that  a  seizure  of  an  American  vessel,  made  at  4  leagues,  by  a 
foreign  Power,  was  void  and  a  mere  trespass.  In  the  subsequent  case  of  Rose  v. 
Himeley  (Cranch,  iv,  241),  where  a  vessel  was  seized  10  leagues  from  the  French 
coast,  and  taken  to  a  Spanish  port,  and  condemned  in  a  French  Tribunal  under 
municipal  and  not  belligerent  law,  tho  Court  held  that  any  seizures  for 
1179  municipal  purposes  beyond  the  territory  of  the  Sovereign  are  invalid;  assum- 
ing, perhaps,  that  10  leagues  must  be  beyond  the  territorial  limits  for  all 
purposes. 

In  Hudson  v.  Guestier  (Cranch,  iv,  293)  where  it  was  agreed  that  the  seizure  was 
municipal,  and  was  made  within  a  league  of  the  French  coast,  the  majority  of  tho 
Court  held  that  the  jurisdiction  to  make  a  decree  of  forfeiture  was  not  lost  by  the 
fact  that  the  vessel  was  never  taken  into  a  French  port,  if  possession  of  her  was 
retained,  though  in  a  foreign  port. 

The  judgment  being  set  aside  and  a  new  trial  ordered,  the  case  came  up  again,  and 
is  reported  in  Cranch,  vi,  359.  At  the  new  trial  the  place  of  seizure  was  disputed, 
and  the  Judge  instructed  the  jury  that  a  municipal  seizure  made  within  6  leagues 
of  the  French  coast  was  valid,  and  gave  a  good  title  to  the  defendant.  The  Jury 
found  a  general  verdict  for  the  defendant,  and  exceptions  were  taken  to  the  instruc- 
tions. The  Supreme  Court  sustained  the  verdict,  not,  however,  upon  the  ground  that 
*  municipal  seizure  made  at  6  leagues  from  the  coast  was  valid,  but  on  the  ground 
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that  the  French  decree  of  condemnation  must  be  considered  as  settling  the  facts 
involved;  and  if  a  seizure  within  a  less  distance  from  shore  was  necessary  to  juris- 
diction, the  decree  may  have  determined  the  fact  accordingly;  and  the  verdict  in 
the  Circuit  Court  did  not  disolose  the  opinion  of  the  jury  on  that  point.  The  Judges 
differed  in  stating  the  principle  of  this  case  and  of  Bo$e  «.  Himely;  and  the  report 
leaves  the  difference  somewhat  obscure. 

This  subject  was  discussed  incidentally  in  the  case  of  the  "  Cagliari,"  which  was 
a  seizure  on  the  high  fleas,  not  for  violation  of  Revenue  Laws,  but  on  a  claim  some- 
what mixed  of  piracy  and  war.  In  the  opinion  given  by  Dr.  Twiss  to  the  Sardinian 
Government  in  that  case,  the  learned  writer  refers  to  what  has  sometimes  been 
treated  as  an  exceptional  right  of  search  and  seizure,  for  revenue  purposes,  beyond 
the  marine  league;  and  says  that  no  such  exception  can  be  sustained  as  a  right.  He 
adds:  "In  ordinary  cases,  indeed,  where  a  merchant-ship  has  been  seized  on  the  high 
seas,  the  sovereign  whose  flag  has  been  violated  waives  his  privilege,  considering  the 
offending  ship  to  have  acted  with  mala  fides  towards  the  other  State,  with  which  he 
is  in  amity,  and  to  have  consequently  forfeited  any  just  claim  to  his  protection/'  He 
considers  the  Revenue  Regulations  of  many  States,  authorizing  visit  and  seizure 
beyond  their  waters,  to  bo  enforceable  at  the  peril  of  such  States,  and  to  rest  on 
the  express  or  tacit  permission  of  the  States  whose  vessels  may  be  seized. 

It  may  be  said  that  the  principle  is  settled  that  municipal  seizures  cannot  be  made 
for  any  purpose  beyond  territorial  waters.  It  is  also  settled  that  the  limit  of  these 
waters  is,  in  the  absence  of  Treaty,  the  marine  league  or  the  cannon-shot. 

It  cannot  now  be  successfully  maintained  either  that  municipal  visits  and  search 
may  be  made  beyond  the  territorial  waters  for  special  purposes,  or  that  there  are 
different  bounds  of  that  territory  for  different  objects.  But  as  the  line  of  territorial 
waters,  if  not  fixed,  is  dependent  on  the  unsettled  range  of  artillery  fire,  and  if  fixed, 
must  be  by  an  arbitrary  measure,  the  Courts,  in  the  earlier  oases,  were  not  strict  as 
to  standards  of  distance  where  no  foreign  Powers  intervened  in  the  causes. 

In  later  times,  it  is  safe  to  infer  that  judicial,  as  well  as  political  Tribunals  will 
insist  on  one  line  of  marine  territorial  jurisdiction  for  the  exercise  of  force  on  foreign 
vessels,  in  time  of  peace,  for  all  purposes  alike. 

Sir  Charles  Russell. — This,  Mr.  President,  seems  to  us,  as  we  sub- 
mit, a  very  intelligible  and  very  accurate  criticism  of  the  cases  that  are 
there  referred  to. 

For  the  purpose  of  this  argument  I  have  not  felt  called  upon  to  enter 
upon  any  very  precise  or  critical  examination  of  many  points  which  may 
be  said  to  be  in  a  certain  degree  indeterminate  even  at  the  present 
moment.  I  mean,  whether  it  can  be  said  that  the  territorial  waters  are 
absolutely  fixed  at  three  miles:  whether  the  law  as  to  embayed  waters 
and  headlands,  and  various  things  of  that  kind,  is  perfectly  clear. 
1180  These  are  matters  as  to  which,  unquestionably,  even  up  to  the 
present  day,  writers  widely  differ;  but  upon  the  question  of  the 
extent  to  which,  territorially  considered,  a  municipal  law  can  operate,  1 
cannot  think  that  there  can  be  any  ground  for  difference  of  opinion: 
namely,  that  the  statement  which  is  attributed  to  that  learned  Judge — 
directed  to  the  validity  of  a  municipal  seizure,  that  is  a  seizure  under 
a  municipal  law  outside  three  leagues  from  the  coast — is,  at  least,  a 
matter  that  is  far  from  being  clear. 

It  is  very  difficult  to  see  how,  if  once  you  recognize  the  fact  that  a 
Statute  can  only  operate  co-terminously  with  the  territory  of  the  State, 
you  can  say  that  the  municipal  Statute,  as  of  right,  can  operate  outside 
by  any  process  of  law.  And  without  expressing  (for  it  is  not  my  func- 
tion to  do  it)  any  opinion  or  view  upon  the  matter,  at  all  events  I  may 
go  so  far  as  to  say,  that  it  is  at  least  doubtful  whether  the  true  justi- 
fication for  acts  done  even  under  the  so-called  Hovering  Acts  outside 
the  territorial  limits  does  not  rest  upon  the  implied  assent  of  other 
countries  who  will  not  interfere  to  protect  their  own  nationals  if  they 
believe  that  those  nationals  have,  in  bad  faith,  been  endeavouring  to 
violate  the  laws  of  a  friendly  Power, — the  State  in  question  regardiug 
those  laws  as  just,  reasonable  and  necessary. 

Lord  Hannen. — And  you  may  add  "  and  having  similar  laws  of  their 
own". 
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Sir  Charles  Russell. — Yes;  and  having  similar  laws  of  their  own. 

Mr.  Justice  Harlan. — Do  you  think  the  Courts  of  those  countries, 
which  passed  those  laws,  can  in  administering  them  proceed  as  a  matter 
of  law  upon  that  ground  f 

Sir  Charles  Russell. — I  should  hardly  like  to  answer  that  ques- 
tion, without  consideration,  unless  you  can  refer  me  to  some  case  where 
the  question  has  been  raised  in  litigation.  I  know  no  case  where  the 
Power,  the  ship  of  whose  national  has  been  seized,  has  interposed  to 
raise  the  question  of  jurisdiction. 

I  do  not  wish  to  say  anything  with  which  my  judgment  does  not  go, 
though,  of  course,  I  submit  it  not  as  matter  of  opinion  but  of  argument; 
but  I  think,  as  a  matter  of  law,  as  a  matter  of  strict  right,  it  would  be 
exceedingly  difficult  to  justify  a  seizure  under  a  municipal  Statute  out- 
side the  limits  of  territory.  This  I  can  say;  while  I  am  not  giving  up 
any  right  which  properly  belongs  to  the  Power  I  represent,  as  far  as  I 
know  (and  I  have  had  means  of  enquiring  into  this  matter),  there  is  no 
case,  within  a  reasonable  period  of  time  from  the  present,  in  which  any 
seizure  has  been  effected  under  the  Hovering  Acts  by  Great  Britain 
which  has  been  in  any  way  challenged  or  brought  into  question:  and 
no  seizure  at  all  in  recent  years  that  I  am  able  to  trace,  outside  the  terri- 
torial limits.  Whether  the  actual  authority  is  greater  does  not  matter; 
I  only  state  the  fact  that  in  recent  time  there  has  been  no  exercise  of  it. 

But  see  how  far  away  we  are  from  the  subject  that  is  before  us.    This 

is  to  be  said  in  defence  of  the  principle  of  the  Hovering  Acts,  that  they 

are  directed  against  an  offence  against  the  Revenue  Laws  of  a 

1181    country  to  be  completed  on  the  territory  of  that  country ;  in  other 

words,  it  is  an  offence  which  can  be  only  consummated  by  coming 

within  the  territorial  jurisdiction  of  the  particular  country. 

Senator  Morgan. — That  is  not  the  case  in  regard  to  the  Island  of 
Saint  Helena.  There  the  "Hovering  Act"  was  for  the  protection  of  a 
political  right,  not  the  Revenue. 

Sir  Charles  Russell. — I  quite  agree.  If  you  ask  me  Senator  (if 
I  may  respectfully  put  it  so)  if  I  will  undertake  to  defend,  upon  strict 
legal  principles,  every  act  the  Executive  of  the  United  States  has  done, 
or  the  Executive  of  Great  Britain  has  done,  or  the  Executive  of  any 
other  great  country  has  done,  I  decline  the  task.  It  is  true  that  my 
learned  friend ,  Mr.  Carter,  was  not  appalled  by  it.  He  went  the  len gth of 
defending  various  things  done  by  various  Powers,  and  satisfied  himself 
he  could  bring  them  all  within  a  proper  justification  of  ascertained  legal 
principles. 

Mr.  Garter. — Well,  it  was  not  quite  so  broad  as  that. 

Sir  Charles  Russell. — I  thought  so,  and  1  hoped  that  my  learned 
friend  was  right  in  that.  I  confess  1  would  not  like  to  have  that  obli- 
gation imposed  upon  me. 

The  great  point  which  we  are  here  contending  for,  and  which  is  the 
real  point  between  us,  is  this;  whether,  in  time  of  peace  there  i»  any 
justification  upon  the  ground  that  the  ship  of  one  nation  has  got  hold 
of  a  piece  of  property  of  another  nation, — the  right  in  time  of  peace* 
and  outside  the  territorial  limits  upon  the  high  seas,— for  the  claim  to 
search  that  vessel,  seize  that  vessel,  bring  it  into  a  Prize  Court,  which 
is  in  fact  a  war  tribunal,  and  there  condemn  itf 

That  is  the  question  we  are  considering;  and  all  these  questions  of 
the  Hovering  Act  assist  us  very  little  indeed  in  that  direction. 

Senator  Morgan.— That  is  a  belligerent  act  that,  relates  to  a  past 
transaction. 
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Sir  Charles  Russell. — It  is  a  belligerent  act,  whether  it  relates 
to  a  past  or  present  transaction. 

Senator  Morgan. — The  right  claimed  by  the  United  States,  is  in 
the  nature  of  self-defence,  and  relates  to  the  prevention  of  a  trespass 
immediately  threatened  or  being  consummated. 

Sir  Charles  Russell. — Yes;  but  the  Senator  must  be  good  enough 
to  bear  in  mind  those  are  not  the  facts. 

The  facts  are  the  seizure  of  some  of  the  vessels  when  the  sealing 
was  past  and  gone,  and  when  they  had  the  seal-skins  on  board. 

Senator  Morgan. — I  was  speaking  of  principles  of  international 
law,  and  not  trying  to  make  an  application  of  them. 

Sir  Charles  Bussell.— Very  well;  but  I  think  you  will  find,  Sir, 
that  even  that  narrow  application  will  not  do. 

I  now  refer  to  those  printed  authorities,  and  if  you  will  be  good 
enough  to  take  the  print  that  has  been  given  to  you  I  will  refer  first  to 
the  case  of  the  "Louis".  This  was  decided  by  Lord  Stowell  in  1817, 
and  the  facts  that  gave  rise  to  it  were  these.  A  French  ship 
1182  engaged  in  the  slave  trade  was  condemned,  and  it  came  before 
Lord  Stowell  upon  the  question  whether  or  not  it  could  be  justi- 
fied.   He  says : 

Upon  the  first  question,  whether  the  right  of  search  exist*  in  time  of  peace,  I  have  to 
observe  that  two  principles  of  public  law  are  generally  recognized  as  fundamental. 
One  is  the  perfect  equality  and  entire  independence  of  all  distinct  States.  Relative 
magnitude  creates  no  distinction  of  right;  relative  imbecility,  whether  permanent 
or  casual,  gives  no  additional  right  to  the  more  powerful  neighbour ;  and  any  advan- 
tage seized  upon  that  ground  is  mere  usurpation.  This  is  the  great  foundation  of 
public  law,  which  it  mainly  concerns  the  peace  of  mankind,  both  in  their  politic 
and  private  capacities,  to  preserve  inviolate.  The  second  is,  that  all  nations  being 
equal,  all  have  an  equal  right  to  the  uninterrupted  use  of  the  unappropriated  parte 
of  the  ocean  for  their  navigation.  In  places  where  no  local  authority  exists,  where 
the  subjects  of  all  States  meet  upon  a  footing  of  entire  equality  and  independence, 
no  one  State,  or  any  of  its  subjects,  has  a  right  to  assume  or  exercise  authority  over 
the  subjects  of  another.  I  can  find  no  authority  that  gives  the  right  of  interruption 
to  the  navigation  of  States  in  amity  upon  the  high  seas,  excepting  that  which  the 
rights  of  war  give  to  both  belligerents  against  neutrals.  This  right,  incommodious 
as  its  exercise  may  occasionally  be  to  those  who  are  subjected  to  it,  has  been  fully 
established  in  the  legal  practice  of  nations,  having  for  its  foundation  the  necessities 
of  self-defeuce,  in  preventing  the  enemy  from  being  supplied  with  the  instruments 
of  war,  and  from  having  his  means  of  annoyance  augmented  by  the  advantages  of 
maritime  commerce;  against  the  property  of  his  enemy  each  belligerent  has  the 
extreme  rights  of  war.  Against  that  of  neutrals — the  friends  of  both — each  has  the 
right  of  visitation  and  search,  and  of  pursuing  an  inquiry  whether  they  are  employed 
in  the  service  of  his  enemy,  the  rip  ht  being  subject,  in  almost  all  cases  of  an  inquiry 
wrongfully  pursued,  to  a  compensation  in  costs  and  damages. 

With  professed  pirates  there  is  no  state  of  peace.  They  are  the  enemies  of  every 
country,  and  at  all  times,  and  therefore  are  universally  subject  to  the  extreme 
rights  of  war. 

Then  I  pass  over  a  passage. 

Another  exploded  practice  was  that  of  Princes  granting  private  letters  of  marque 
against  the  subjects  of  Powers  in  amity,  by  whom  they  had  been  injured,  without 
being  able  to  obtain  redress  from  the  Sovereign  or  Tribunals  of  that  country.  But 
at  present,  under  the  law,  as  now  generally  understood  and  practised,  no  nation  can 
exercise  a  right  of  visitation  and  search  npon  the  common  and  unappropriated  parts 
of  the  sea,  save  only  on  the  belligerent  claim. 

Senator  Morgan. — I  agree  to  that. 

Sir  Charles  Eussell. — If  you  please.    I  will  come  to  that  later. 

If  it  be  asked  why  the  right  of  search  does  not  exist  in  time  of  peace  as  well  as 
in  war,  the  answer  is  prompt:  that  it  has  not  the  same  foundation  on  which  alone 
it  is  tolerated  in  war— the  necessities  of  self-defence.     They  introduced  it  in  war, 
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anaV  practice  has  established  it.  No  such  necessities  have  introduced  it  in  time  of 
peace,  and  no  such  practice  has  established  it.  . . 

Piracy  being  excluded,  the  Court  has  to  look  for  some  new  and  peculiar  ground; 
but,  in  the  first  place,  a  new  and  very  extensive  ground  is  offered  to  it  by  the  sug- 
gestion, which  has  been  strongly  pressed,  that  this  trade- 
That  is  the  slave  trade : 

if  not  the  crime  of  piracy,  is  nevertheless  crime,  and  that  every  nation,  and.  indeed, 
every  individual,  has  not  only  a  right,  bat  a  duty,  to  prevent  in  every  place  the 
commission  of  crime.    It  is  a  sphere  of  duty  sufficiently  large  that  is  thus  opened 

oat  to  communities  and  to  their  members.  But  to  establish  the  consequence 
1183    required,  it  is  first  necessary  to  establish  that  the  right  to  interpose  by  force 

to  prevent  the  commission  of  crime  commences  not  upon  the  commencement 
of  the  overt  act,  nor  upon  the  evident  approach  towards  it,  but  on  the  bare  surmise 
grounded  on  the  mere  possibility;  for  unless  it  goes  that  length  it  will  not  support 
the  right  of  forcible  inquiry  and  search. 

He  then  proceeds  to  consider  that  matter,  and  at  the  bottom  of  the 
page  he  continues. 

It  (the  Court)  mast  look  to  the  legal  standard  of  morality ;  and  upon  a  question 
of  this  nature,  that  standard  must  be  found  in  the  law  of  nations  as  fixed  and  evi- 
denced by  general  and  ancient  and  admitted  practice,  by  Treaties,  and  by  the  gen- 
eral tenour  of  the  Laws  and  Ordinances,  and  the  formal  transactions  of  civilized 
States. 

The  next  case  was  decided  in  1824  by  Chief  Justice  Marshall,  and 
was  also  a  slave  case.  He  refers  to  the  " Le  Louis"  and  lie  goes  on  in 
the  third  paragraph  : 

In  the  very  full  and  elaborate  opinion  given  on  this  case,  Sir  William  Scott,  in 
explicit  terms,  lays  down  the  broad  principle  that  the  right  of  search  is  confined  to 
a  state  of  war.  It  is  a  right  strictly  belligerent  in  its  character,  which  can  never 
be  exercised  by  a  nation  at  peace,  except  against  professed  pirates,  who  are  the 
enemies  of  the  human  race.  The  act  of  trading  in  slaves,  however  detestable,  was 
not,  he  said,  "  the  act  of  freebooters,  enemies  of  the  human  race,  renouncing  every 
country,  and  ravaging  every  country,  in  its  coasts  and  vessels  indiscriminately  ".  It 
was  not  piracy. 

The  right  of  visitation  and  search  being  strictly  a  belligerent  right,  and  the  Slave 
Trade  being  neither  piratical  nor  contrary  to  the  law  of  nations,  the  principle  is 
asserted,  and  maintained  with  great  strength  of  reasoning,  that  it  cannot  be  exer- 
cised on  the  vessels  of  a  foreign  Power,  unless  permitted  by  Treaty. 

The  next  case  of  the  "Apollon w  I  pass  over.  It  has  been  already 
referred  to  in  the  discussion  we  had  in  relation  to  one  of  the  illustra- 
tions given  by  Mr.  Phelps. 

The  next  is  the  judgment  of  Mr.  Justice  Story  in  "  The  Marianna 
Flora".    Hesays: 

It  is  necessary  to  ascertain  what  are  the  right*  and  duties  of  armed  and  other 
ships  navigating  the  ocean  in  time  of  peace,  ft  io  admitted  that  the  right  of  visita- 
tion and  search  does  not,  under  such  circumstances,  belong  to  the  public  ships  of 
any  nation.  This  right  is  strictly  a  belligerent  right,  allowed  by  the  general  con- 
sent of  nations  in  time  of  war,  and  limited  to  those  occasions.  It  is  true  that  it  has 
been  held  in  the  Courts  of  this  country  that  American  ships  offending  against  our 
laws,  and  foreign  ships  in  like  manner  offending  within  our  jurisdiction,  may  after- 
wards be  pursued  and  seized  upon  the  ocean,  and  rightfully  brought  into  our  ports 
for  adjudication.  This,  however,  has  never  been  supposed  to  draw  after  it  any 
right  of  visitation  or  search.  The  party,  in  such  case,  seizes  at  his  peril.  If  he  estab- 
lishes the  forfeiture,  he  is  justified.  If  he  fails,  he  must  make  full  compensation  in 
damages. 

Upon  the  ocean,  then,  in  time  of  peace,  all  possess  an  entire  equality.  It  is  the 
common  highway  of  all ;  appropriated  to  the  use  of  all ;  and  no  one  can  vindicate  to 
himself  a  superior  or  exclusive  prerogative  there.  Every  ship  sails  there  with  the 
unquestionable  right  of  pursuing  her  own  lawful  business  without  interruption; 
but  whatever  may  be  that  business,  she  is  bound  to  pursue  it  in  such  a  manner  as 
not  to  violate  the  rights  of  others.  The  general  maxim  in  such  cases  is,  "Ho  utere 
tuo,  ut  non  alienum  todai." 
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1184  The  case  of  "La  Jeune  Eugenie"  is  in  the  same  category,  and 
I  do  not  think  I  ought  to  trouble  the  Tribunal  with  reading  it. 

I  pass  on  to  the  case  of  Buron  v.  Denman  which  was  decided  in  1848. 

The  law  on  the  subject  of  slaves  has  been  settled — 

(says  Baron  Parke  in  summing  up.) 

by  the  case  of  "  Le  Louis."  which  has  been  referred  to.  That  case  was  decided  in 
the  year  1817,  by  Sir  William  Scott,  who  went  fully  into  the  question  of  the  legality 
of  the  Slave  Trade,  and  laid  down  certain  positions  which  have  since  been  acquiesced 
in  both  in  this  country  and  abroad.  Those  positions  are,  first,  that  dealers  in  slaves 
are  not  pirates  by  the  law  of  nations-,  and  can  only  be  made  so  by  and  according  to 
the  terms  of  a  Treaty  with  the  country  to  which  they  belong  prohibiting  the  Slave 
Trade;  secondly,  that  trading  in  slaves  is  not  a  crime  by  the  law  of  nations;  thirdly, 
that  the  right  of  stopping  and  searching  ships  in  time  of  peace  is  not  a  right  which 
can  belong  to  any  nation  except  by  contract  with  the  nation  to  which  such  ships 
belong;  and,  fourthly,  that  if  there  be  a  law  in  a  particular  country  prohibiting 
the  Slave  Trade,  it  is  not  open  to  every  one  to  punish  the  offender  against  that  law, 
but  proceedings  must  be  taken  in  the  Tribunals  of  his  own  country. 

I  have  already  read  the  Parliamentary  discussion  on  the  right  of 
search,  and  I  do  not  trouble  you  with  it  again.  I  have  also  read  the 
passage  from  Dana's  Wheaton. 

In  conclusion  I  read  a  passage  from  Phillimore  dealing  with  this 
question  of  self-preservation.    He  says : 

The  right  of  self-preservation  by  that  defence  which  prevents,  as  well  as  that 
which  repels,  attack  is  the  next  international  right  which  presents  itself  for  discus- 
sion, and  which,  it  will  be  seen,  may  under  certain  circumstances,  and  to  a  certain 
extent  modify  the  right  of  territorial  inviolability. 

The  right  of  self-preservation  is  the  first  law  of  nations,  as  it  is  of  individuals. 
A  society  which  is  not  in  a  condition  to  repel  aggression  from  without  is  wanting  in 
its  principal  duty  to  the  members  of  which  it  is  composed,  and  to  the  chief  end  of 
its  institution. 

All  means  which  do  not  affect  the  independence  of  other  nations  are  lawful  for 
this  end.  No  nation  has  a  right  to  prescribe  to  another  what  these  means  shall  be, 
or  to  require  any  account  of  her  conduct  in  this  respect. 

The  means  by  which  a  nation  usually  provides  for  her  safety  are: 

1.  By  alliances  with  other  States; 

2.  By  maintaining  a  military  and  naval  force;  and 

3.  By  erecting  fortifications  and  taking  measures  of  the  like  kind  within  her  own 
dominions. 

I  do  not  think  there  is  any  more  that  I  need  read,  except  on  the  top 
of  the  next  page,  paragraph  COIV. 

We  have  hitherto  considered  what  measures  a  nation  is  entitled  to  take  for  the 
preservation  of  her  safety  within  her  own  dominions.  It  may  happen  that  the  same 
right  may  warrant  her  in  extending  precautionary  measures  without  these  limits  and 
even  in  transgressing  the  borders  of  her  neighbour's  territory.  For  international 
law  considers  the  right  of  self-preservation  as  prior  and  paramount  to  that  of  terri- 
torial inviolability,  and,  where  they  conflict,  justifies  the  maintenance  of  the  former 
at  the  expense  of  the  latter  right. 

He  then  proceeds  to  consider  the  cases  which  have  already 

1185  been  incidentally  referred  to:  the  case  of  ship  *4Carolne",  which 
was  sent  adrift  in  the  river  between  lake  Erie  and  lake  Ontario. 

It  is  not  necessary  for  me  to  refer  to  that  again. 

Now  there  is  one  other  set  of  authorities  to  which  I  should  like  to 
refer,  and  they  are  important  because  they  show  the  position  assumed 
by  the  United  States  upon  this  question,  and  continuously  assumed  by 
the  United  States  as  shown  in  the  authoritative  utterances  of  the 
executive  head  of  the  Government.  I  have  a  series  of  these  utterances 
arranged  in  chronological  order  from  the  year  1843  down  as  late  as 
1880  or  later. 

Senator  Moegan. — Do  you  mean  the  Secretary  of  State  t 
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Sir  Charles  Russell. — In  some  cases  the  President,  and  in  other 
cases  the  Secretary  of  State. 

I  will  give  the  references  in  each  case.  The  first  is  a  Message  from 
President  Tyler  in  1843,  communicating  to  the  House  of  Representa- 
tives correspondence  as  to  the  construction  of  the  Ashburton  Treaty  of 
1842,  for,  among  other  things,  the  final  suppression  of  the  African  slave 
trade.  Great  Britain  asserted  that  it  authorized  a  mutual  right  of 
search.    The  United  States  opposed  this  view  successfully. 

This  is  the  way  the  President,  who  formulates  his  message  after  the 
best  legal  and  constitutional  advice  he  could  obtain,  deals  with  this: 

The  attempt  to  justify  saoh  a  pretension  [that  is,  to  subject  the  trade  of  the  world 
to  a  system  of  maritime  police  adopted  at  will  by  a  naval  Power,  in  any  places  or  in 
any  articles  which  such  Power  might  6ee  fit  to  prohibit  to  its  own  subjects  or  citi- 
zens] from  the  right  to  visit  and  detain  ships  upon  reasonable  suspicion  of  piracy 
would  deservedly  be  exposed  to  universal  condemnation,  since  it  would  be  an  attempt 
to  oonvert  an  established  rule  of  maritime  law,  incorporated  as  a  principle  into  the 
international  code  by  the  consent  of  all  nations,  into  a  rule  and  principle  adopted 
by  a  single  nation,  and  enforced  only  by  its  assumed  authority.  To  seize  and  detain 
a  ship  upon  suspicion  of  piracy,  with  probable  cause  and  good  faith,  affords  no  just 
ground  either  for  complaint  on  the  part  of  the  nation  whose  flag  she  bears,  or  olaim 
of  indemnity  on  the  part  of  the  owner.  The  universal  law  sanctions,  and  the  com- 
mon good  requires  the  existence  of  such  a  rule.  The  right,  under  such  circumstances, 
not  only  to  visit  and  detain,  but  to  search  a  ship,  is  a  perfect  right,  and  involves 
neither  responsibility  nor  indemnity. 

But  with  this  single  exception,  no  nation  has,  in  time  of  peace,  any  authority  to 
detain  the  ships  of  another  upon  the  high  seas,  on  any  pretext  whatever,  beyond 
the  limits  of  her  territorial  jurisdiction. 

Then  in  1855  Mr.  Marcy,  the  then  Secretary  of  State,  protesting 
against  certain  orders  of  the  British  and  French  Governments  to  naval 
commanders  to  prevent  by  force,  if  necessary,  the  landing  of  adventur- 
ers, from  any  nation,  on  the  Island  of  Cuba,  with  hostile  intent,  says: 

The  right  of  visitation  and  search  is  a  belligerent  right,  and  no  nation  which  ifl 
not  engaged  in  hostilities  can  have  any  pretence  to  exercise  it  upon  the  open  sea. 

The  established  doctrine  upon  this  subject  is  that  the  right  of  visitation  and  search 
of  vessels,  armed  or  unarmed,  navigating  the  high  seas  in  time  of  peace  does  not 
belong  to  the  public  ships  of  any  nation. 

Senator  Morgan. — As  against  the  ships  of  any  other  nation. 
1186        Sir  Charles  Eussell. — Certainly. 

Senator  Morgan. — Not  its  own. 
Sir  Charles  Eussell. — No,  certainly  not  his  own.    We  are  talking 
of  public  ships  asserting  the  right  of  visitation  against  ships  of  another 
nation  in  time  of  peace. 

This  right  is  strictly  a  belligerent  right,  allowed  by  the  general  consent  of  nations 
in  time  of  war,  and  limited  to  those  occasions. 

The  undersigned  avails  himself  of  the  authority  and  language  of  a  distinguished 
writer  on  international  law: — We  again  repeat  that  it  is  impossible  to  show  a  single 
passage  of  any  institutional  writer  on  public  law,  or  the  judgment  of  any  court  by 
which  that  law  is  administered,  either  in  Europe  or  America,  which  will  justify  the 
exercise  of  such  a  right  on  the  high  seas  in  time  of  peace  independent  of  special 
compact. 

The  right  of  seizure  for  a  breach  of  the  revenue  laws,  or  laws  of  trade  and  navi- 
gation of  a  particular  country,  is  quite  different. 

The  utmost  length  to  which  the  exercise  of  this  right  on  the  high  boss  has  ever 
been  carried  in  respect  to  the  vessels  of  another  nation  has  been  to  justify  seizing 
them  within  the  territorial  jurisdiction  of  the  state  against  whose  laws  they  offend, 
and  pursuing  them  in  case  of  flight  beyond  that  limit,  arresting  them  on  the  ocean, 
and  bringing  them  in  for  adjudication.  This,  however,  suggests  the  Supreme  Court 
of  the  United  States,  in  the  case  before  quoted,  of  the  Marianna  Flora,  has  never 
been  supposed  to  draw  after  it  any  right  of  visitation  or  search.  The  party  in  such 
case,  seizes  at  his  peril.    If  he  establishes  the  forfeiture  he  is  justified. 

Mr.  Justice  Harlan. — Sir  Charles,  suppose  the  case  of  a  vessel 
fitted  out  on  the  European  side  of  the  Atlantic  Ocean,  and  loaded  with 
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goods  for  the  express  purpose  of  smuggling  them  into  the  United 
States  in  violation  of  its  Revenue  Laws;  would  the  language  of  Mr. 
Marcy  go  to  the  extent  that  the  United  States  could  only  seize  that 
vessel  after  it  got  within  its  territorial  waters? 

Sir  Charles  Russell. — Certainly,  the  Ian  guage  would ;  but  the  case 
that  you  put  is  undoubtedly  one  of  -the  most  difficult  cases  that  one  has 
to  consider, — the  most  difficult.  You  have  a  vessel  as  to  which  you 
have  information  such  as  you  suggest,  that  she  is  coming  to  your 
coasts  for  the  express  purpose  of  violating  your  laws,  but  is  outside 
your  three-mile  limit.  Are  you  to  allow  her  to  take  the  chance  of  dark- 
ness on  a  coast  imperfectly  guarded  and  to  run  ashore  her  cargo  in 
boats  in  violation  of  your  Revenue  Lawsf  That  is  a  question  I  have 
had  to  consider,  and  it  is  one  of  enormous  difficulty.  If  I  may  express 
an  opinion  to  which  no  value  is  to  be  attached,  it  would  be  probable  in 
such  a  case,  if  the  Executive  Authority  had  clear  and  decisive  infor- 
mation of  the  character  that  you  mention,  she  would  probably  do  some- 
thing before  the  vessel  got  within  the  three-mile  limit,  if  it  was  proved 
to  be  necessary,  relying  upon  the  non-interference  of  the  State  to  which 
that  fraudulent  vessel  belonged  not  to  make  any  complaint  or  raise  any 
question  whether  the  strict  territorial  limits  had  been  exceeded. 

Mr.  Justice  Harlan. — Could  a  Court  of  the  United  States,  sitting 
in  judgment  on  that  act,  proceed  on  that  ground f 

Sir  Charles  Russell. — I  am  a  little  puzzled  as  to  that  point, 
1187  because  of  some  of  the  assertions  made  by  the  Supreme  Court 
Judges  in  the  case  of  re  tSayward.  Undoubtedly  there  are  some 
expressions  in  those  judgments,  as  there  were  in  the  judgment  of  the 
Court  below,  which  would  seem  to  suggest  a  doubt  whether,  if  the 
Executive  assert  that  they  do  an  act  under  and  with  the  authority 
of  a  particular  Statute,  the  Court  will  go  beyond  that  assertion  of 
executive  authority.  As,  for  instance,  suppose  the  executive  authority 
were  to  assert  there  was  extra  territorial  jurisdiction,  or  to  say  it  was 
territory  for  the  purpose  of  this  executive  act, — it  seems  to  me  doubt- 
ful, from  some  of  the  expressions  I  read,  whether  the  Judges  of  the 
United  States  Court  would  consider  themselves  justified  in  going  beyond 
the  executive  act  to  see  if  it  was  justified.  Subject  to  that,  if  it  came 
up  in  an  English  Court,  I  think  it  would  be — 

Mr.  Justice  Harlan. — Troublesome! 

Sir  Charles  Russell.— Yes,  troublesome;  quite  so. 

The  President. — In  the  case  alluded  to,  if  I  understand  it  right,  no 
Statute  was  invoked.  They  merely  spoke  of  the  action  of  the  Executive 
without  saying  it  was  founded  on  a  Statute.  They  said  it  was  an  action 
of  the  Executive,  and  it  was  out  of  their  power  to  control  it.  That  is 
what  we  call  a  separation  of  powers,  and  that  is  a  little  different  from 
invoking  a  Statute. 

Sir  Charles  Russell. — Quite  so;  and  they  also  did  another  thing; 
they  said,  this  Act  of  Cougress  treats  this  as  territory,  and  the  Execu- 
tive have  invoked  this  Statute  and  put  it  in  force  as  embracing  and 
including  and  applying  to  territory,  and  we  cannot  go  beyond  that. 

Mr.  Justice  Harlan. — The  President  having  interpreted  the  Statute 
by  his  act! 

Sir  Charles  Russell. — Yes. 

!Now,  I  have  very  little  more  to  read ;  and  as  I  shall  not  occupy  the 
Tribunal  very  long  to-morrow,  perhaps  I  maybe  allowed  to  finish  these 
citations  before  the  Court  rises.  1  want  to  show  the  continuity  and 
consistency  of  these  opinions.  Mr.  Cass,  the  Secretary  of  State,  writes 
to  Mr.  Dallas  on  February  the  23rd,  1869,  apropos  of  a  discussion  as  to 
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the  right  of  visit  not  exisiting  in  time  of  peace,  even  in  the  case  of  a 
slaver. 

The  forcible  visitation  of  vessels  upon  the  ocean  is  prohibited  by  the  law  of  nations, 
in  timcof  peace,  and  this  exemption  from  foreign  jurisdiction  is  now  recognised  by 
Great  Britain,  and,  it  is  believed,  by  all  other  commercial  Powers!  even  if  the  exer- 
cise of  a  right  of  visit  were  essential  to  the  suppression  of  the  slave  trade.  Whether 
such  a  right  should  be  conceded  by  one  iTation  to  its  co-states  of  the  world  is  a  ques- 
tion for  its  own  consideration,  involving  very  serious  consequences,  but  which  is 
little  likely  to  encounter  any  prejudiced  feelings  in  favonr  of  the  slave  trade  in  its 
solution,  nor  to  be  influenced  by  them. 

Then  President  Grant,  in  the  case  of  the  "  Virginias ", — a  ship  flying 
the  United  States  flag,  seized  on  the  high  seas  near  Cuba,  and  the  crew  in 
a  very  high-handed  way,  shot — says  in  his  Fifth  Annual  Message  in  1873. 

It  is  a  well-established  principle,  asserted  by  the  United  States  from  the 
1188  beginning  of  their  national  independence,  recognised  by  Great  Britain  and 
other  maritime  Powers,  and  stated  by  the  Senate  in  a  resolution  passed  unani- 
mously on  16th  June,  1858,  that  American  vessels  on  the  high  seas  in  time  of  peace, 
bearing  the  American  flag,  remain  under  the  jurisdiction  of  the  country  to  which 
they  belong:  and  therefore  any  visitation,  molestation,  or  detention  of  such  vessels 
by  force,  or  oy  the  exhibition  of  force,  on  the  part  of  a  foreign  Power,  is  in  deroga- 
tion of  the  sovereignty  of  the  United  States. 

Finally,  Mr,  Evarts,  to  whom  I  have  already  alluded,  a  lawyer  of  great 
eminence,  in  reference  to  the  seizure  of  United  States  ships  by  Span- 
ish gunboats  in  non-territorial  waters  near  Cuba, — I  think  there  was  a 
protest  also  on  the  part  of  Great  Britain  in  reference  to  this  matter;  it 
was  in  relation  to  an  assertion  on  the  part  of  the  Spanish  Authorities 
extending  6  miles  from  the  territory, — writes  this  : 

It  needs  no  argument  to  show  that  the  exercise  of  any  such  asserted  right  [visita- 
tion and  search]  upon  commercial  vessels,  on  the  high  seas,  in  time  of  peace,  is 
inconsistent  with  the  maintenance  of  even  the  most  ordinary  semblance  of  friendly 
relations  between  the  nation  which  thus  conducts  itself  and  that  whose  merchant 
vessels  are  exposed  to  systematic  detention  and  search  by  armed  force. 

This  Government  never  has  recognized,  and  never  will  recognize,  any  pretence  or 
exercise  of  sovereignty  on  the  part  of  Spain  beyond  the  belt  of  a  league  from  the 
Cuban  coast  over  the  commerce  of  this  country  in  time  of  peace.  This  rule  of  the 
law  of  nations  we  consider  too  firmly  established  to  be  drawn  into  debate,  and  any 
dominion  over  the  sea  outside  of  this  limit  will  be  resisted  with  the  same  firmness 
as  if  such  dominion  were  asserted  in  mid-ocean. 

But  the  distinction  between  dominion  over  the  sea,  carrying  a  right  of  visit  and 
search  of  all  vessels  found  within  such  dominion,  and  fiscal  or  revenue  regulations 
of  commerce,  vessels,  and  cargoes  engaged  in  trade  as  allowed  with  onr  ports  to  a 
reasonable  range  of  approach  to  such  ports,  needs  only  to  be  pointed  out  to  be  fully 
appreciated. 

Every  nation  has  full  jurisdiction  of  commerce  with  itself,  until  by  treaty  stipula- 
tions it  has  parted  with  some  portions  of  this  full  control. 

In  this  jurisdiction  is  easily  included  a  requirement  that  vessels  seeking  our  ports, 
in  trade,  shall  be  subject  to  such  visitation  and  inspection  as  the  exigencies  of  our 
trade  may  demand,  in  the  judgment  of  this  Government,  for  the  protection  of  the 
revenues  and  the  adequate  administration  of  the  customs  service. 

This  is  not  dominion  over  the  sea  where  these  vessels  are  visited,  but  dominion 
over  this  commerce  with  us,  its  vehicles  and  cargoes,  even  while  at  sea.  It  carries 
no  assertion  of  dominion,  territorial  and  in  invitum,  but  over  voluntary  trado  in 
progress  and  by  its  own  election,  submissive  to  our  regulations  of  it,  even  in  its 
approaches  to  our  coasts  and  while  still  outside  our  territorial  dominion. 

That  is  rather  an  ingenious  suggestion  in  defence  of  the  revenue 
jurisdiction  upon  another  ground,  namely  that  although  the  ship  has 
not  come  into  your  actual  territory,  yet  she  is  submitting  to  your  regu- 
lations, even  in  her  approach  to  the  coast  and  while  still  out  of  terri- 
torial jurisdiction.  I  do  not  stop  to  defend  it.  I  cite  the  passage  for  a 
different  purpose. 
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Now  I  am  quite  content  to  stop  here,  though  there  is  another  matter 

I  have  to  call  attention  to,  namely,  what  is  the  true  character  of  this 

doctrine  of  self-defence  or  self-preservation.    I  shall  dwell  for  a  few 

minutes  upon  it,  in  order  to  refer  to  one  writer  of  authority,  and 

1189    of  acknowledged  eminence.    I  mean  Mr.  Hall  in  his  book  upon 

International  Law. 

The  President. — Will  you  please  yourself  about  that?  Sir  Charles. 

Sir  Charles  Russell. — Then  with  your  permission,  Sir,  I  will  take 
it  to-morrow,  and  I  will  take  it  very  shortly. 

[The  Tribunal  then  adjourned  till  to-morrow  at  11.30.] 


THIRTIETH   DAY,  MAY  3iOT,  1893. 

Sir  Ohari.es  Kussell. — Mr.  President,  I  wish  to  begin  by  correct- 
ing  an  error  into  which  I  seem  to  have  fallen  a  few  days  ago.  At  page 
762  of  the  Print  I  find  that  I  uttered  an  economic  heresy.  I  was  deal- 
ing with  the  question  of  the  economic  effect  of  the  tax  imposed  by  the 
United  States,  upon  each  sealskin  brought  into  its  territory,  and  1 
think  I  did  misconceive  the  economic  elect  of  that  imposition.  My 
error,  which  I  now  wish  to  acknowledge,  was  kindly  pointed  out  to  me 
at  the  time  by  certain  questions  addressed  to  me  by  you,  Mr.  President, 
by  Mr.  Justice  Harlan,  and  by  Senator  Morgan. 

Another  matter  I  also  wish  to  set  right  is  this.  You  will  recollect, 
Mr.  President,  that  I  was  referring  to  the  fact  of  the  length  of  time  and 
the  extent  of  territory  over  which  the  Hudson's  Bay  Company  had  for 
many  years  carried  on  the  business  of  collecting  the  skins  of  fur-bearing 
animals  of  all  kinds  including  fur-seals,  principally  through  the  agency 
of  the  native  population.  In  that  correction,  I  stated,  more  widely 
than  the  facts  justified  me,  the  extent  of  Alaskan  territory  which  the 
Hudson's  Bay  Company  in  point  of  fact  leased  from  the  Bussian 
Compauy. 

I  have  now  ascertained  what  the  precise  facts  are;  and  it  amounts  to 
this,  that  the  lease  which  the  Hudson's  Bay  Company  had  was  of  that 
part  of  the  Alaskan  territory  which  we  have  been  calling,  for  brevity's 
sake,  the  listire,  or  margin  of  coast  south  of  the  Aleutian  Chain.  The 
facts  are  that,  in  1839,  the  first  lease  was  granted  for  a  payment  in  kind, 
consisting  of,  among  other  things,  2,000  otter  skins,  and  certain  sup- 
plies of  food,  and  other  commodities.  That  was  a  lease  for  10  years. 
It  was  renewed  from  time  to  time;  in  1849,  in  1853,  and  finally  contin- 
ued, under  one  or  other  agreement  with  the  Commercial  Company,  down 
to  the  time  of  the  cession  of  Alaska  by  Russia  to  the  United  States  in 
1867.  Now,  with  these  two  corrections,  I  pass  on  to  the  conclusion  of 
my  Argument. 

Mr.  Phelps. — I  beg  your  pardon,  I  did  not  understand  the  first  one 
that  you  desired  to  correct. 

Sir  Charles  Bussell. — It  is  unimportant  in  the  consideration  of  the 
general  question.  I  only  wanted  to  set  myself  right  with  the  Tribunal. 
It  was  the  suggestion  that  the  imposition  by  the  United  States  of  the 
tax  now  amounting  to  some  42  shillings  per  skin,  afiected  economically 
the  price  in  the  market.    That  was  the  point. 

Now  I  pass  on  to  the  conclusion  of  this  very  long  discussion.    I  said 

yesterday  that  upon  this  subject  of  the  rights  of  self  defence  or 

1191    self-preservation,  as  they  are  indifferently  called,  I  desired  to 

refer  to  one  modern  authority  who  is  in  complete  agreement  with 

every  textwriter  whom  I  have  had  the  opportunity  of  consulting.    There 

are  none  so  far  as  I  have  been  able  to  discover  that  differ  from  him. 

I  have  examined  among  others  Kent,  Martens,  Manning,  Heftier, 
Wheaton  and  Twiss,  and  I  find  no  discrepancy  of  opinion  upon  the 
subject  to  which  I  am  now  addressing  myself,  namely,  what  are  the 
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rights  of  defence,  and  of  preservation,  properly  so  called.  The  chap- 
ter which  I  desire  to  refer  to  particularly  is  in  a  book  treated,  and 
deservedly  treated,  as  a  book  of  authority  in  onr  English  Courts,  a  book 
as  to  which  I  have  to  make  my  own  acknowledgments  of  its  practical 
utility  in  the  actual  business  of  my  profession ;  I  mean  the  Treatise  of  Mr. 
Hall.  Upon  consideration,  Mr.  President,  and  regarding  the  very  seri- 
ous demands  that  I  have  made  upon  the  patience  of  this  Tribunal,  I 
have  not  thought  it  right  to  trouble  you  at  this  stage  with  any  lengthen  ed 
citation  from  it,  I  will,  however,  attempt  briefly  to  summarize  what  is 
the  principle,  and  the  limitation  of  the  principle,  which  he  lays  down  in 
this  connection.  He  deals  with  these  right  of  self-defence  and  self- 
preservation  on  the  same  principle  precisely,  as  Mr.  Webster  did  in 
that  despatch  in  relation  to  the  "  Caroline,"  which  I  have  more  than 
once  referred  to,  that  is  to  say,  as  rights  which  spring  into  existence  in 
cases  of  grave  and  serious  emergency,  the  occasion  only  covering  what 
is  essentially  necessary  for  immediate  protection.  It  applies  to  cases 
only  where  there  is  no  opportunity  of  remonstrance  to  the  other  nation 
against  whom  those  acts  are  directed ;  that  these  acts  may  generally  be 
treated  by  the  nation  against  whose  nationals  those  acts  are  directed 
as  a  casus  belli;  that  they  are  not  rights  in  the  legal  sense  of  the  term, 
but  are  in  the  nature  of  belligerent  or  quasi  belligerent  rights;  and 
lastly  that  they  are  to  be  resorted  to  only  if  other  means,  diplomatic 
representations  and  the  like,  have  failed. 

I  will  only  read  one  sentence  in  justification  of  that  last  which  is  an 
important  point.    He  says: 

As  in  other  cases  the  danger  mast  be  serious  and  imminent,  and  prevention,  through 
the  agency  of  the  State  whose  rights  are  disregarded,  must  be  impossible. 

One  observation  I  should  like  to  make  which  I  had  intended  yester- 
day to  make  in  connection  with  the  case  of  Church  v.  Hubbard  with 
which  I  dealt  at  length,  and  as  to  which  I  also  cited  the  comment 
and  criticism  of  Mr.  Dana  in  his  edition  of  u  Wheaton's  International 
Law".  My  learned  friend,  Mr.  Carter,  referred  to  an  obiter  dictum  of 
Chief  Justice  Cockburn  in  the  celebrated  case  of  the  Queen  v.  Keyn, 
as  though  it  added  force  or  authority  to  the  expression  of  opinion  of 
Chief  Justice  Marshall.  The  Chief  Justice  Cockburn  was  not  con- 
cerned in  considering  the  question  of  the  limitation  of  rights  inter- 
nationally considered  at  all.  He  was  concerned  with  the  q  uestion 
1192  which  I  endeavoured  to  explain  yesterday  whether,  according  to 
the  law  of  .England,  although  the  three-mile  zone  was  inter- 
nationally regarded  as  part  of  the  territory  of  the  country,  it  could  be 
so  regarded  as  to  bring  it  within  the  area  of  the  criminal  jurisdiction 
of  the  country  without  express  legislation  5  and  it  was  therefore  merely 
incidental  to  the  consideration  of  that  question  that  he  refers  to  the 
authority  of,  among  others,  Chief  Justice  Marshall,  an  authority  which 
I  do  not  dispute.  The  learned  Judge's  dictum  was  addressed  to  the 
case  of  an  invasion  of  the  revenue  law;  and  although  the  seizure  in 
that  case  was  at  a  greater  distance  than,  I  think,  has  ever  been  recog- 
nized as  within  proper  limits  by  any  other  Judge,  yet  it  is  to  be 
observed  that  Chief  Justice  Marshall  was  not  considering  the  question 
as  between  a  nation  asserting  the  right  and  a  nation  resisting  the  right, 
but  was  merely  called  upon  to  determiue  in  that  particular  case  whether 
the  risk  of  the  seizure  which,  in  fact,  took  place,  was  or  was  not  a  risk 
contemplated  by  the  parties  within  the  meaning  of  a  particular  con- 
tract of  insurance. 
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Bow  I  think  I  have  come  to  the  end  of  the  citation  of  authorities, 
and  I  wish  to  put  the  points  finally  as  they  come  up  for  adjudication 
by  this  Tribunal. 

First,  as  to  the  seizures,  I  have  argued  the  question  whether  or  not 
those  seizures  could  be  justified  upon  any  principle  recognized  by  inter- 
national law  and  I  have  endeavoured  to  establish — I  hope  I  have  suc- 
cessfully established — that  they  cannot  be  so  defended.  It  is  a  fact  to 
which  1  have  not  previously  called  the  attention  of  the  Tribunal  that 
when  in  their  Counter  Case  the  United  States  are  called  upon  to  justify 
those  seizures,  they  justify  them  upon  one  ground,  and  upon  one 
ground  only. 

If  you,  Mr.  President,  will  be  good  enough  to  turn  to  page  130  of 
the  Counter  Case  you  will  see  what  I  mean.  On  the  previous  page  129, 
they  have  admitted  the  seizures  as  to  some  vessels,  and  the  orders  of 
expulsion  from  Behring  Sea  in  prohibition  of  sealing  as  regards  other 
vessels,  and  in  the  next  page  they  proceed  to  justify  those  seizures, 
the  marginal  note  being  "  Reasons  why  seizures  made". 

The  United  States  charge  that  each  and  all  of  the  vessels  when  so  seized  were 
engaged  in  the  hunting  of  fur-seals  in  the  waters  of  Behring  Sea  in  violation  of  the 
statutes  of  the  United  States,  and  that  such  seizures  were  made  in  accordance  with 
the  laws  of  the  United  States  enacted  for  the  protection  of  their  property  interest 
in  the  fur-seals  which  frequent  Behring  Sea  and  bleed  only  upon  the  PribiJof  Islands, 
which  Islands  are  part  of  the  territory  of  the  Uffited  States,  and  that  the  acts  of 
the  crews  if  permitted  would  exterminate  the  Alaskan  seal  herd  and  thereby  destroy 
an  article  of  commerce  valuable  to  aU  civilized  nations. 

You  will  see  therefore  that  in  their  Counter  Case  there  is  no  sugges- 
tion of  that  contention,  which  I  may  have  to  say  a  final  word  or  two 
about,  that  these  provisions,  although  there  is  no  justification  for 
them,  as  Mr.  Carter  admitted,  as  a  statute,  may  yet  be  treated  as 

defensive  regulations. 
1193       That  is  an  idea  which  is  attributable  to  the  ingenuity  of  my 
learned  friends  and  which  appears  developed  for  the  first  time 
in  the  printed  Argument,  but  does  not  appear  in  the  Case,  or,  as  I  have 
said,  even  in  the  Counter  Case. 

Now,  Senator  Morgan  yesterday  made  a  suggestion  to  the  effect  that 
these  were  mere  acts  in  defence  of  property ;  but  1  would  point  out  that 
the  acts  complained  of  were  of  three  kinds;  first,  as  regards  vessels 
engaged  in  sealing,  next  as  regards  vessels  that  had  been  engaged  in 
sealing,  and,  lastly,  as  regards  vessels  equipped  for  the  purpose  of 
being  engaged  in  sealing. 

And  I  have  to  point  out  that  while,  if  the  fur-seal  is  to  be  treated  as 
an  article  of  property,  there  is,  the  right  to  defend  it  in  the  high  sea,  if 
it  is  attacked, — while  I  concede  that,  what  lies  upon  my  learned  friends 
to  show  is  that  even  if  there  is  such  property  right,  the  consent  of 
nations  has  been  given,  and  that  international  law  has  sanctioned,  any 
other  than  the  ordinary  right  of  defence  of  possession  which  belongs  to 
an  individual  owner  of  property;  and  if  it  be  objected  that,  in  the  case 
of  the  fur-seal,  the  property  is  of  so  volatile  a  kind  that  that  mere  right 
of  defence  of  possession  would  be  inadequate,  I  answer,  first,  that  the 
very  circumstance  of  it  being  of  so  volatile  a  character  goes  some  way  to 
show  how  impossible  it  is  to  conceive  the  idea  of  property  in  it.  But, 
in  the  next  place,  I  have  to  say  that  the  volatile  character  of  the  prop- 
erty cannot  alter  the  rights, internationally  recognized,  in  regard  to  it; 
any  more  than  in  the  case  of  a  great  frontier  or  an  extended  coast 
which  needed  to  be  defended  by  an  adequate  Police-force  in  order  to 
prevent  a  violation  of  its  Revenue  Laws, — any  more  than  in  such  a 
case  it  would  be  admissible  for  the  Power  possessing  that  frontier,  and 
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desiring  to  save  the  expense  of  adequately  guarding  it,  to  resort  to 
extreme,  or  cruel,  or  violent  measures  in  order  to  strike  terror  into 
possible  offenders,  and  prevent  the  invasion  of  that  frontier  line  for 
illicit  purposes.  It  is  a  proposition  which  needs  a  justification  that 
authority  does  not  give  it; — that  even  if  an  item — because  the  principle 
must  go  that  length, — of  the  property  of  a  nation,  however  unimportant 
in  value,  is  seized,  it  will  justify  that  nation  in  seizing  upon  the  high  seas, 
the  ship  in  which  this  property  is,  and  in  condemning  that  ship.  Some 
warrant  in  international  law  must  be  shown  in  support  of  so  serious  a 
proposition. 

I  will  put  the  case  in  this  way,  and  I  invite  my  friend  Mr.  Phelps' 
attention  to  it  when  he  comes  to  address  you:  it  is  conceded  for  the 
purpose  of  justifying  what  are  the  international  rights,  and  what  are 
tbe  international  sanctions  attached  to  those  rights,  that  the  municipal 
statute  may  be  treated  as  if  it  did  not  exist — that  it  may  be  rubbed  out 
of  the  record.  And  now  my  friend  will  have  the  opportunity  of  telling 
us  to  what  form  of  libel  he,  as  a  lawyer  (if  that  municipal  statute  did 
not  exist)  could  put  his  name,  and  which  he  would  maintain  in  argu- 
ment before  Judges,  which  could  justify  the  action  which  has  taken 

place  in  regard  to  these  ships  belonging  to  Great  Britain. 
1194       I  have  dwelt — I  do  not  intend  to  recur  to  it — upon  the  fact 

that  from  the  first  to  the  last  the  proceeding  has  been  based  upon 
the  municipal  statute,  for  breach  of  the  municipal  statute,  and  for  breach 
of  the  municipal  statute  alone.  I  wish  to  say  a  word  or  two  about  the 
point  of  whether  it  is  possible,  now,  to  turn  this  municipal  statute  (even 
if  there  were  international  warrant  for  the  sanction  it  contains),  into  a 
self-preservative  regulation. 

Now,  Mr.  President,  I  submit  that  the  contention  that  a  Government, 
proceeding  upon  a  municipal  statute,  invoking  the  aid  of  its  municipal 
Judge  to  enforce  that  statute,  charging  the  British  subject  libelled  with 
an  offence  against  that  statute  and  against  that  statute  alone,  should 
now  be  heard  to  say  that  it  can  justify  its  proceedings  as  an  offence 
against  international  law,  is  a  very  startling  proposition.  But  it  is 
still  more  startling  that  a  Defendant  who  has  been  libelled — whose  ship 
has  been  confiscated  and  confiscated  upon  the  ground  that  he  had  com- 
mitted an  offence  against  the  municipal  statute,  is  now  to  be  told  that 
he  is  charged  with,  and  his  property  confiscated  upon  the  ground  of,  an 
international  offence  of  which  he  was  never  informed,  and  which  he  was 
never  called  upon  to  answer.  And,  lastly,  the  proposition  is  still  more 
startling  when  you  consider  the  attitude  of  a  Government  towards  the 
Judge  of  its  own  Court.  It  appeals  to  that  Judge  to  put  in  force  the 
municipal  statute;  it  asks  his  aid  upon  the  ground  that  an  offence  has 
beeu  committed  within  the  area  to  which  that  statute  relates.  The 
judge  proceeds  upon  that  basis;  he  considers  the  question  in  that  rela- 
tion alone,  and  yet  we  are  to  be  told  that  he  was  acting  as  an  interna- 
tional Judge — as  Judge  of  a  war  Tribunal — although  he  did  not  know 
it:  that  he  was  dealing  with  and  proceeding  upon  the  basis  of  great 
principles  of  international  law  which  closely  touch  the  sovereignty  of 
nations  and  the  peace  of  the  world,  although  his  judgment  shows  that 
he  had  not  in  his  remotest  apprehension  the  consideration  of  the  most 
elementary  principles  of  international  law  itself.  No,  Mr.  President, 
this  matter  rests,  must  rest,  for  its  justification  upon  the  grounds  which 
they  have  put  forward  and  put  forward  with  so  much  deliberation — the 
grounds  taken  in  the  diplomatic  correspondence,  the  grounds  taken  in 
their  libel  in  Court,  because  the  Tribunal  will  not  forget  the  emphatic 
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statement  of  counsel  to  which  I  have  previously  adverted,  that  after 
stating  their  case  fonnded  upon  the  assumption  of  territory,  basing 
the  assumption  of  that  territory  upon  the  derivative  title  from  Russia, 
their  argument  and  libel  conclude  with  the  emphatic  words: 

Snch  is  our  understanding  of  the  law,  snoh  is  the  record;  npon  them  the  United 
States  are  prepared  to  abide  the  judgment  of  the  Conrt  and  the  opinion  of  the  civil- 
ized world. 

I  have  only  in  this  connection  one  other  concluding  remark  to  make- 
it  touches  a  subject  to  which  I  have  previously  frequently  adverted. 
It  is  to  point  out  that  no  instance  can  be  cited,  which  I  am  aware 
1195  of,  in  which  the  provisions  of  a  municipal  statute  intended  to 
operate — avowedly  intended  to  operate — as  a  statutory  authority 
and  a  statutory  authority  only,  has  ever  been  treated  as  a  self  defen- 
sive, or  as  a  selfpreservative,  regulation.  Indeed,  when  you  come  to 
consider  the  principle  to  which  I  have  just  adverted — the  principle  of 
sudden  danger  and  emergency,  leaving  no  opportunity  for  considera- 
tion or  device  of  means — you  cannot  fail  to  determine  that  the  notion 
of  an  elaborate  and  carefully  prepared  Code  of  punishments  is  incon- 
sistent with  the  notiou  of  what  a  Nation  may  do  in  its  sudden  emer- 
gency :  and  it  is,  as  Mr.  Webster  well  put  it,  that  very  consideration 
which  lies  at  the  basis  of  this  whole  doctrine  of  what  a  nation  may 
resort  to  in  the  case  of  sudden  emergency. 

Now,  I  have  done  with  this,  and  I  leave  the  subject;  but  I  wish  to 
paint  out  that,  except  as  regards  what  has  taken  place,  namely  the 
seizures,  this  question  is  of  no  future  practical  importance  for  the 
reason  which  I  will  make  apparent  in  a  moment.  It  is  necessary  to 
consider  it  in  relation  to  the  question  of  the  unwarrantable  character 
of  the  seizures;  but,  if  this  Court  were  to  affirm  a  right  in  the  United 
States  in  relation  to  the  fur-seals,  I  need  not  tell  this  Tribunal  that  the 
question  of  what  international  rights  of  protection  the  United  States 
possess,  would  become  practically  immaterial,  because  Great  Britain 
would  be  bound,  in  good  faith,  to  respect  the  affirmation  of  any  right 
which  this  Tribunal  declared  to  exist,  and  to  enjoin  upon  its  nationals' 
the  avoidance  of  any  disturbance  of  that  right.  Therefore,  except 
as  regards  the  past  seizures  the  question  is  one  of  relatively  small 
importance. 

1  have  thought  it  right  to  argue  this  question  of  what  are  the  rights 
of  protection  even  on  the  assumption  that  there  was  a  right  to  protect; 
but,  of  course,  I  have  but  ill-succeeded  in  my  task  if  I  have  not  con- 
veyed to  this  Tribunal  that  the  main  stress  and  burden  of  my  argument 
has  been  addressed  to  the  denial  of  any  such  right  in  whatever  form 
that  right  is  suggested.  In  connection,  therefore,  with  the  seizures,  I 
have,  with  the  assistance  of  my  learned  friends,  framed  the  questions 
of  fact  which  we  submit  this  Tribunal  may  properly  he  called  upon  to 
answer  in  the  manner  which  I  am  now  about  to  take  the  liberty  of 
suggesting.  They  have  been  shown  to  my  learned  friend  Mr.  Phelps, 
and  although  his  opportunity  of  considering  them  was  limited,  and  I 
do  not  consider  him  debarred  in  any  way  from  criticising  them  when 
he  has  more  time  for  deliberation,  I  think  I  am  justified  iu  saying  that 
so  far  as  he  has  read  them  they  do  not  deal  with  anything  except  facts 
which  are  not  in  dispute. 

Mr.  Phelps. — I  ought  to  say,  perhaps,  in  justice  to  Sir  Charles,  that 
I  made  an  observation  that  quite  justifies  what  he  has  just  said  in 
respect  of  these  statements.  On  another  perusal,  I  think  that  perhaps 
one  of  these  statements  may  be  open  to  criticism,  and  therefore  it  is 
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only  fair  to  state,  now,  the  only  point  we  shall  make  in  respect  of  them. 
We  conceive— 

Sir  Charles  Eussell. — I  think  my  friend  had  better  reserve  that. 
I  will  read  them  and  presently  you  can  have  an  opportunity  of  stating 
your  view. 

1196  Mr.  Phelps. — Certainly,  unless  it  is  your  convenience. 

Sir  Charles  Russell.— Thank  you,  I  do  not  think  so.  I 
have  said  my  friend  is  not  in  any  way  estopped  from  criticising  them, 
but  I  think  it  will  be  found  that  they  will  not  be  open  to  any  objection 
as  to  raising  any  fact  not  in  dispute.  It  is  quite  right  that  this  Tri- 
bunal should  be  relieved,  as  far  as  possible,  from  determining  questions 
of  fact.  For  instance,  it  is  suggested  in  the  United  States  Case  that 
some  of  the  ships  were  really  owned  by  United  States  citizens,  and 
that  therefore,  as  these  men  were  offending  against  the  laws  of  their 
own  country  that  they  ought  not  to  be  compensated  for  the  loss  of 
their  ships. 

That  is,  of  course,  a  perfectly  legitimate  point  to  raise.  We  do  not 
think,  in  point  of  fact,  it  is  well  founded,  and  it  happened  that  one  of 
these  reputed  owners  was  in  Paris  a  few  days  ago — I  believe  is  still — 
and  we  suggested  to  our  friends  whether  it  might  not  be  a  convenient 
opportunity  for  getting  his  examination  and  cross-examination  taken 
upon  this  question  before  a  commissioner;  but  my  friends — I  make  no 
complaint  of  it — thought  that  was  hardly  a  mode  of  precedure  contem- 
plated by  the  Treaty,  so  that  any  question  of  fact  of  that  kind  must 
be  left  open  to  either  party  to  prove  or  to  dispute  at  the  convenient  time 
when  the  subsequent  question  of  liability  and  the  measure  of  liability 
are  in  question. 

Lord  Hannen. — Unless  I  am  mistaken  it  is  a  question  of  fact  that 
neither  of  you  call  upon  this  Tribunal  to  decide  f 

Sir  Charles  Russell. — That  is  so. 

The  only  facts  we  call  upon  the  Tribunal  to  determine,  are  tuose 
which  I  will  not  take  the  liberty  to  read. 

The  British  Government  having  submitted  to  the  Arbitrators  certain  questions  of 
fact  as  involved  in  the  claims  for  damages  set  forth  in  the  Schedule  to  the  British 
Case,  pages  1  to  60  inclusive,  ask  for  the  following  findings  thereon,  namely: 

1.  That  the  several  searches  and  seizures,  whether  of  sjiips  or  goods,  and  the 
several  arrests  of  masters  and  crews,  respectively  mentioned  in  the  said  Schedule, 
were  made  by  the  authority  of  the  United  States  Government. 

2.  That  they  were  made  in  non-territorial  waters. 

3.  That  the  several  searches,  seizures,  condemnations  and  confiscations  whether 
of  ships  or  goods,  and  the  several  arrests  fines  and  imprisonments,  were  for  alleged 
breaches  of  municipal  laws  of  the  United  States,  which  alleged  breaches  were  wholly 
committed  on  the  high  seas  outside  the  territorial  waters  of  the  United  States. 

The  President. — You  do  not  consider  that  is  undisputed—- just  that 
point. 

Sir  Charles  Eussell. — I  confess  I  think  it  is  undisputed.  I  think 
it  cannot  be  denied  that  the  several  searches  were  made,  the  seizures 
were  made,  the  condemnations  were  made,  the  confiscations  were  made, 
as  for  breaches  of  municipal  law. 

Mr.  Garter. — There  is  an  implied  statement  there  which  we  deny. 

Sir  Charles  Eussell. — I  think,  as  a  matter  of  fact,  it  cannot  be 
denied — I  think  it  is  correct. 

The  Presudent.—I  do  not  believe  it  is  undisputed. 

1197  Sir  Charles  Eussell. — It  is  difficult  to  say  what  is  not  dis- 
puted.   My  friend  Mr.  Carter  says  there  is  something  implied 

here,  which  is  not  admitted. 
Mr.  Carter. — We  will  present  our  view  of  it 
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Sir  Charles  Russell. — Quite  so. 
Then  4th: 

That  the  several  orders,  mentioned  in  the  said  Schedule,  whereby  ships  were  pre- 
vented from  pursuing  their  voyages,  were  given  on  the  high  seas  outside  territorial 
waters  under  the  authority  of  the  United  States  Government  and  in  execution  of  the 
municipal  laws  of  the  United  States;  and 

5.  That  the  said  several  searches,  seizures,  condemnations,  confiscations,  fines, 
imprisonments  and  orders  were  not  made  imposed  or  given  under  any  claim  or  asser- 
tion of  right  or  jurisdiction  except  such  as  is  submitted  to  the  decision  of  the 
Arbitrators  by  the  questions  in  Article  VI  of  the  Treaty  of  Arbitration. 

That  I  think  covers  the  whole  ground.  At  all  events  we  will  take 
the  opportunity  of  handing  a  copy  of  those  questions  to  the  members 
of  the  Tribunal. 

The  President. — You  imply,  by  that  last  question,  that  we  are  per- 
fectly competent  to  decide  all  the  questions  of  law  which  are  involved 
by  the  seizures  f 

Sir  Charles  Eussell. — This  is  a  question  of  fact  which  we  are  ask- 
ing you  to  find.  We  are  asking  you  to  find  that,  in  fact,  the  seizures, 
condemnations,  and  confiscations,  were  not  made  except  upon  a  claim 
or  assertion  of  right  covered  by  the  Treaty.  The  5th  finding  proposed 
is  practically  intended  to  assert,  as  a  fact,  that  the  grounds  upon  which 
it  is  even  now  sought,  (whether  by  municipal  statute,  or  self-defensive, 
or  self-preservative  regulations)  are  covered  by  the  Treaty.  About 
that,  I  think  there  is  no  room  for  doubt. 

The  President. — May  I,  once  more,  put  the  same  question  on  that: 
Bo  you  believe  that  that  fifth  question  of  yours  is  undisputed  t 

Sir  Charles  Eussell. — Absolutely,  I  think :  although,  as  I  said 
just  now  it  is  very  difficult  to  say  what  is  not  disputed.  I  cannot  con- 
ceive that  it  can  be  disputed :  because  its  dispute  would  mean  this — 
that  there  is  some  ground  behind,  which  has  never  appeared  in  the 
whole  course  of  these  years  and  is  not  adverted  to  either  in  the  corre- 
spondence, the  Case,  Counter  Case,  or  Argument  upon  which  the  United 
States  can  justify  what  it  has  done, — and  which  has  not  been  submit- 
ted to  this  Tribunal. 

The  President. — Perhaps  Mr.  Phelps  will  be  kind  enough,  in  his 
turn,  to  tell  us  whether  he  accepts  this,  or  whether  he  intends  to  dis- 
pute it.  • 

Mr.  Phelps. — Certainly. 

Sir  Charles  Eussell. — ETow  I  wish  to  get  on,  with  the  permission 
of  the  Tribunal.  I  wish  to  relieve,  and  am  glad  to  relieve,  the  Tribunal 
of  one  question  at  all  events,  and  that  is  the  question  of  damages  under 
Article  V  of  the  modus  vivendi  of  1892,  which  is  also  remitted  to  this 
Tribunal.  This,  Sir,  will  not  need  any  troublesome  reference,  because 
it  is  an  admission  I  am  going  to  make.  At  page  216  of  the  printed 
Argument  of  the  United  States  (you  need  not,  Sir,  trouble  to 
1198  refer  to  it,  if  I  may  be  permitted  to  say  so,  because  it  is  not  a 
point  of  difference  between  us — it  is  a  matter  I  am  clearing  out 
of  the  way) — the  United  States  give  up  any  claim  to  damages  under 
that  Treaty;  and  1  have  to  say,  on  the  part  of  Great  Britain,  and  speak- 
ing with  authority  in  the  matter,  that  although  they  had  under  the 
earlier  modus  vivendi  to  pay  a  very  large  sum  for  damages  to  their 
Canadian  sealers — a  sum  I  think  exceeding  $100,000 — looking  to  the 
fact  nevertheless,  that  under  the  modus  vivendi  in  question  a  great 
many,  at  least,  if  not  all  of  the  sealers  who  would  have  resorted  to  the 
eastern  part  of  Behring  Sea  had  made  catches  of  seals  in  other  parts 
of  the  ocean,  and  although  I  think  it  might  be  argued  that  this  Tribunal 
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is  required  by  Article  V  to  give  damages  on  the  basis  of  a  limited  catch 
orcatches  which  might  have  been  taken  in  Behring  Sea — in  all  the  cir- 
cumstances of  the  case  Great  Britain  does  not  desire  to  press  that  view 
upon  the  Tribunal,  and  therefore,  will  ask  for  no  finding  for  damages 
upon  and  under  that  5th  article  of  the  modus  vivendi;  but  it  probably 
will  be  convenient  in  the  Award  which  the  Arbitrators  may  think 
proper  to  make,  to  state  upon  its  face  that  both  the  United  States  and 
Great  Britain  have  abandoned  any  claim  for  damages  unjler  that  head. 

The  President. — You  are  agreed  also  as  to  that,  Mr.  Phelps. 

Mr.  Phelps.— Yes. 

The  President. — I  am  not  quite  sure,  speaking  for  myself,  that  the 
question  of  compensation  was  referred  to  the  Arbitrators.  I  am  not 
quite  sure  that  Article  V  is  to  be  construed  in  that  way  as  to  compen- 
sation. 

Sir  Charles  Russell. — If  we  agree  to  relieve  you  of  it,  Sir,  it  is 
unnecessary  to  discuss  it. 

The  President. — Of  course,  it  is  more  easy  to  agree  about  a  difficult 
question  than  to  have  it  decided  by  us. 

Sir  Charles  Russell. — Now,  Sir,  I  come  to  the  important  questions 
in  the  case.  As  regards  those  questions,  my  respect  for  Senator  Morgan 
induces  me  to  say  one  word.  Senator  Morgan  has  more  than  once,  as  I 
understood,  suggested  that  the  answers  to  the  five  points,  as  they  are 
set  out  in  Article  VI,  do  not  exhaust  the  duty  and  functions  of  this 
Tribunal  as  to  the  questions  in  dispute  submitted  to  this  Tribunal  for 
adjudication.  Well,  if  that  be  so, — if  Senator  Morgan  be  right  in 
that — I  need  not  say  it  would  be  the  duty  of  this  Tribunal  to  consider 
any  question  referred  to  them  under  the  whole  Treaty  if  it  is  not  found 
to  be  denlt  with,  and  met  by,  the  answers  to  those  five  points.  But,  as 
1  submit  respectfully  to  Senator  Morgan,  they  are  adequately  dealt  with 
as  the  result,  or  by  the  result  of  the  answers  of  the  Tribunal  to  each  of 
those  questions.  For  instance,  Senator  Morgan  was  good  enough  to 
refer  me  to  the  introduction  to  the  Treaty,  and  to  the  first  Article  of 
the  Treaty  which  repeats  the  introduction;  namely,  that,  amongst  the 
questions  which  have  arisen  between  the  two  Governments,  there  are 
some  which  concern  the  jurisdictional  rights  of  the  United  States  in  the 
waters  of  Behring  Sea;  others  which  concern  the  preservation  of  the 
fur-seal  in  or  habitually  resorting  to  the  said  Sea;  and  others 
1199  again  which  concern  the  rights  of  the  citizens  and  subjects  of 
either  country  as  regards  the  taking  of  Air-seal  in  or  habitually 
resorting  to  the  Behring  Sea. 

Now  I  think,  if  the  learned  Senator  will  consider,  he  will  see  that 
every  one  of  those  questions  will  be  in  fact  dealt  with  by  the  answers 
to  one  or  other  of  those  five  questions.  For  instance,  in  determining 
what  the  exclusive  jurisdiction  if  any  Eussia  had,  what  recognition 
there  was  of  this  exclusive  jurisdiction  by  Great  Britain,  whether 
Behring  Sea  was  included  in  the  phrase  "  Pacific  Ocean",  and  the  effect 
of  the  cession  of  the  rights  of  Eussia  to  the  United  States — the  deter- 
mination of  these  matters  will  dispose  of  the  class  of  questions  which 
have  been  grouped  together  as  jurisdictional  or  territorial  questions. 

And  then  as  to  the  question  of  the  right  of  the  United  States  as  to 
property  or  protection  in  the  fur-seal :  equally  the  answer  to  that  ques- 
tion would  seem  to  me  to  dispose  of  the  question,  What  were  the  rights 
of  the  respective  nationals*  because  if  the  United  States  citizens  have 
no  exclusive  or  exceptional  right,  then  the  great  and  broad  principle 
remains — we  care  not  whether  it  is  stated  on  the  face  of  the  Award  or 
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not,  the  Award  will  give  it  no  greater  sanction — that  all  men  are  eqnal 
on  the  high  sea  and  have  the  right  to  take  from  it  the  products  of  the 
high  sea  according  to  the  measure  of  their  opportunity  and  their  will. 
Thus  the  whole  question  of  the  respective  rights  will  have  been  deter- 
mined. But  if  I  should  not  be  right  in  that,  the  Tribunal  will  them- 
selves judge,  and  they  will  frame  their  answers  so  as  to  cover  the  view 
which  has  been  suggested  by  Senator  Morgan.  I  content  myself,  there- 
fore, with  reminding  the  Tribunal  that  at  page  26  of  the  printed  Argu- 
ment, we  have  formulated  the  answers  which  we  conceive  the  facts  and 
the  law  justify  us  in  calling  upon  this  Tribunal  to  make.  These  relate 
to  the  first  four  of  the  questions. 
First: 

That  Russia  exercised  no  exclusive  jurisdiction  in  Behring  Sea  prior  to  1867;  that, 
in  1821  only,  Russia  asserted  exclusive  jurisdiction  over  a  part  of  Behring  Sea  along 
its  coasts,  bnt  that  she  withdrew  the  assertion,  and  never  afterwards  asserted  or 
exercised  such  jurisdiction. 

That  Russia  exercised  no  exclusive  rights  in  the  seal  fisheries  in  Behring  Sea  prior 
to  1867;  that  in  1821  only,  Russia  claimed  exclusive  rights,  as  included  in  her  claim 
of  jurisdiction  extending  to  100  miles  from  the  coast,  but  that  she  withdrew  the 
assertion,  and  never  afterwards  asserted  or  exeroised  such  rights. 

The  only  exclusive  right  whioh  Russia  subsequently  exercised  was  the  right  inci- 
dental to  her  territorial  ownership. 

Then  as  to  question  2 : 

That  Great  Britain  neither  recognized  nor  conceded  any  claims  of  Russia  of  Juris- 
diction as  to  the  seal  fisheries,  i.  e.,  either  (a)  of  exclusive  jurisdiction  in  Behring 
Sea,  or(ft)  exclusive  rights  in  the  fisheries  in  Behring  Sea,  save  as  already  mentioned. 

Mr.  Justice  Harlan.— What  do  you  mean  by  "  exclusive  rights  in 

fisheries  in  Behring  Seal"    You  do  not  include  the  business 

1200    conducted  on  the  Islands,  do  youf    Do  you  mean  that  Great 

Britain  did  not  concede  Russia's  exclusive  right  on  the  Islands  f 

Sir  Charles  Russell. — Kot  at  all;  we  are  not  dealing  with  the 
rights  ratione  soli:  those  are  not  iu  dispute.  We  deny  the  existence  of 
any  exclusive  rights  outside  territorial  limits.  Our  contention  is  that 
the  only  rights  which  Russia  had  or  exercised  were  such  rights  as  were 
incidental  to  her  territorial  ownership. 

Lord  Hannen. — The  words  are,  "  save  as  already  mentioned  ". 

Sir  Charles  Russell. — That  is  so.  The  form  of  the  Treaty  is  curi- 
ous. It  may  have  escaped  notice  that  the  first  question  in  Article  VI 
deals  with  exclusive  rights  in  the  seal  fisheries,  and  therefore  we  have 
adopted  the  language  of  the  question;  whereas  question  $T°.  5  alters 
the  phraseology  and  says  "protection  or  property  in  the  fur-seals". 
The  answer,  therefore,  is  adapted  to  the  phraseology  of  the  question. 

Now  for  the  third  answer,  (which  Mr.  Blaine  told  us  would  be  decisive 
of  the  matter),  we  contend  that  the  answer  should  be: 

That  Behring  Sea  was  inelnded  in  "  Pacific  Ocean  "  in  the  Treaty  of  1825. 

That  Russia  neither  held  nor  exclusively  exercised  any  rights  in  Behring  Sea  after 
the  Treaty  of  1825,  save  only  such  territorial  rights  as  were  allowed  to  her  by  inter- 
national law. 

Then  the  answer  we  suggest  to  question  4 is: 

That  no  rights  as  to  jurisdiction  or  as  to  the  seal  fisheries  in  Behring  Sea  east  of  the 
water  boundary,  in  the  Treaty  between  the  United  States  and  Russia  of  the  30th 
March,  1867,  passed  to  the  United  States  under  that  Treaty,  except  such  as  were 
incidental  to  the  islands  and  other  territory  ceded. 

In  other  words,  that  no  more  passed  (and  it  is  not  contended  that 
more  did  pass  to  the  United  States)  than  Russia  possessed,  and  that 
Russia's  rights  were  the  rights  of  a  territorial  owner  and  no  more. 
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There  will  then  remain  the  5th  question,  the  answer  to  which  is  for- 
mulated on  page  63  of  the  printed  Argument,  thus: 

That  the  United  States  have  no  right  (a)  of  protection,  or  (b)  of  property  in  the 
seals  frequenting  the  islands  of  the  United  States  in  Behring  Sea  when  they  are 
outside  the  ordinary  three-mile  limit. 

Now,  I  have  only  one  other  word  to  say.  I  have  been  dealing  solely 
with  the  question  of  legal  right;  I  have  not  said  one  word,  nor  shall  I 
say  one  word,  in  this  connection,  with  a  matter  entirely  distinct,  to  be 
approached  from  an  entirely  different  standpoint, — the  question  of 
Regulations.  I  will  only  say  what  I  have  previously  said,  what  the 
correspondence  of  the  representatives  of  Great  Britain  justifies  me  in 
saying,  that  Great  Britain  is  now,  as  she  has  always  professed  to  be, 
ready  to  consider  the  question  of  Regulations  upon  a  fair  basis, — upon 
the  basis  of  a  common  interest  to  be  safeguarded. 

Very  little  remains  now  for  me  to  say,  Mr.  President.  I  have  to 
submit  that  in  none  of  the  forms  in  which  this  claim  has  been  pre- 
sented, shifting  and  varying  as  they  have  been,  is  that  claim  maintain- 
able in  point  of  law,  whether  it  is  to  be  regarded  as  a  claim  by  deriva- 
tive title  from  Bussia  which  was  the  case  originally  put  forward, 
1201  but  which  has  now  been  allowed  to  recede  largely  into  the  back 
ground:  or  whether  it  is  a  case  of  property  in  the  individual  fur- 
seal  or  in  the  fur-seal  collectively,  or  in  an  industry  said  to  be  founded 
on  the  fur-seals  with,  or  ap  irt  from,  a  claim  of  property  in  the  fur-seals 
themselves. 

In  every  form  in  which  it  can  be  put,  or  in  which  human  ingenuity 
can  suggest  that  the  claim  can  be  put,  we  submit  that  it  is  untenable. 
It  is  opposed  to  that  great  principle  which  lies  at  the  very  root  of  this 
whole  controversy ,  the  principle  of  the  freedom  of  the  sea,  the  principle 
that  upon  the  sea  the  ships  of  all  nations  are  equal,  whether  they  be 
ships  of  a  great  power  or  ships  of  an  insignificant  power :  the  principle 
that  upon  the  high  sea  the  ships  of  each  nation  are  part  of  the  territory 
of  that  nation ;  the  principle  that  upon  the  high  sea  the  nationals  of 
every  nation  can  take  at  their  will,  at  their  pleasure,  according  to  their 
ability,  from  the  products  of  the  sea. 

And,  Mr.  President,  it  is  no  light  matter  that  this  is  the  first  time  in 
the  history  of  the  world  that  any  nation,  or  any  individual  of  a  nation, 
has  ever  claimed  a  right  of  property  in  any  free-swimming  animal  in  the 
ocean,  that  this  is  the  first  time  in  which  an  exception  has  been  sought 
to  be  made  in  the  case  of  the  fur-seal  from  the  right  of  all  mankind  to 
take  from  the  ocean  the  fish  and  the  animals  that  it  contains. 

The  advancement  of  these  propositions  is  grave  enough ;  still  graver 
the  sanctions  which  are  invoked,  forsooth,  in  the  name  of  international 
law  for  the  vindication  and  for  the  defence  of  these  extravagant  and 
unfounded  pretensions.  For  what  are  those  sanctions!  They  are  the 
affirmation  of  the  right  on  the  part  of  the  United  States,  and  for  all 
time,  to  search,  to  seize,  to  condemn,  vessels  of  a  friendly  Power  engaged 
in  pelagic  sealing  or  about  to  engage  in  pelagic  sealing,  or  which  have 
been  engaged  in  pelagic  sealing  and  to  take  from  them  the  seals  that 
they  have  acquired,  or  to  drive  them  from  the  waters,  with  a  show  of 
force,  to  the  ports  from  which  they  sailed.  In  other  words,  it  is  no  less 
than  this — the  assertion  in  support  of  this  supposed  right  of  those  acts 
of  high  authority  on  the  high  seas  which  are  only  permitted  by  inter- 
national law  to  belligerents,  or  only  allowed  to  be  exercised  against 
pirates  with  whom  no  nation  is  at  peace. 

Mr.  President,  I  have  endeavoured  to  argue  this  question  with  as  much 
closeness  of  reasoning  as  I  could  command.    I  have  not  indulged  in 
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vague  speculation,  nor  embarked  upon  metaphysical  discussion.  I  have 
felt  it  to  be  my  duty  to  try  and  assist  the  Tribunal  in  ascertaining  what 
the  Law  is,  because,  as  I  have  previously  taken  the  opportunity  of  saying 
I  conceive  it  to  be  the  function  of  this  Tribunal  not  to  make  a  law  but 
to  declare  the  law;  not  to  consider  what  the  law  ought  to  be;  but  to  say, 
upon  their  responsibility,  what  the  law  is, — not  to  formulate  new  rights, 
but  to  affirm  what,  in  their  judgment,  they  believe  to  be  existing  rights. 

In  this  domain  of  law,  the  armoury  of  argument  is  full.  Here,  indeed 
are  the  weapons  of  Achilles;  but  where  are  the  strength  and  skill  to 

use  them  with  their  fall  force  and  effect  f 
1202  I  have  dealt  with  the  law  as  I  believe  it  to  be.  I  am  content 
to  think  that  that  law,  as  it  has  come  down  to  us,  fashioned  by 
the  wisdom  of  ages  modified  by  the  experience  of  Human  Society,  in  its 
evolution  is  a  fitting  and  noble  instrument  to  serve  the  just  purposes 
and  uses  of  Mankind  in  the  abjudication  of  their  rights. 

My  friend,  Mr.  Garter,  in  his  impressive  opening,  well  said  that  this 
submission  to  arbitration  was  a  great  fact.  Mr.  President,  it  is  a  great 
fact — a  fact  of  weighty  moral  significance. 

There  are  two  great  Powers  before  you:  One,  a  representative  of  the 
civilization  of  the  Old  World,  great  in  its  extent  of  dominion,  greater 
still  in  its  long  enduring  traditions  of  well-ordered  liberty  and  in  the 
stability  of  its  ancient  Institutions;  the  other  a  young  but  stalwart 
member  of  the  Family  of  Nations,  great  also,  in  its  extent  of  territory, 
in  the  almost  boundless  resources  at  its  command,  great,  too,  in  the 
genius  and  enterprise  of  its  people,  possessing  enormous  potentialities 
for  good  on  the  future  of  the  human  race.  These  Powers  are  in  differ- 
ence. Great  Britain  conceives  that  she  has  been  wronged  by  these 
seizures,  as  we  submit  justly  so  conceives,  that  her  sovereignty  has  been 
invaded;  her  rights  upon  the  high  sea,  represented  by  her  nationals, 
set  at  nought.  Happily  the  dread  extremity  of  war  was  avoided.  These 
nations  have  not  sought  to  turn  their  ploughshares  into  swords  to  settle 
their  differences.  They  are  here  before  you,  friendly  litigants,  peaceful 
suitors  in  your  Oourt,  asking  by  pacific  means  the  adjustment  and  the 
determination  of  their  rights  in  times  of  peace.  This  is,  indeed,  a  fact 
of  great  moral  significance. 

Peace  hath  her  victories  not  less  renowned  than  war. 

This  arbitration  is,  who  will  gainsay  itf  who  can  gainsay  itf — a  vic- 
tory for  peace.  Will  your  award  be  a  victory  for  peace  t  You,  Gentle- 
men of  this  Tribunal,  alone  can  answer. 

It  will  be,  it  must  be,  a  victory  for  peace  if,  as  I  cannot  permit  myself 
to  doubt,  it  conform  to  and  leave  untouched  and  undoubted  the  princi- 
ples of  that  law  which  have  been  consecrated  by  long  usage  and  stamped 
with  the  approval  of  generations  of  men :  that  law  which  has,  after  all, 
grown  up  in  response  to  that  cry  of  humanity  heard  through  all  time,  a 
cry  sometimes  inarticulate,  sometimes  drowned  by  the  discordant  voices 
of  passion,  pride,  ambition,  but  still  a  cry,  a  prayerful  cry,  that  has  gone 
up  through  all  the  ages,  for  peace  on  earth  and  good  will  amongst  men. 

The  President. — Sir  Charles,  we  have  to  thank  you  for  the  great 
pains  you  have  taken  in  making  clear  the  very  intricate  questions 
brought  before  us  for  decision.  You  have  reaped  so  much  applause  in 
the  course  of  your  profession  as  a  lawyer  and  far-famed  speaker,  that 
what  I  might  add  would  be  but  of  small  purport.  I  will  merely  say  that 
the  vigour  and  incisiveness  of  your  argument  have  been  fully  appre- 
ciated. We  feel  that  England  has  done  honor  to  this  Tribunal  when  she 
chose  as  her  counsel  in  this  memorable  case  one  of  her  ablest  and  most 
powerful  legal  debaters. 
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THIRTIETH   DAY,   MAY  3i8T. 

Sir  Richard  Websteb.— Mr.  President,  if  I  were  to  obey  the  dictates 
of  my  own  inclination,  I  should  state  at  once  frankly  to  the  Court  that 
it  was  not  in  my  power  to  assist  them  by  fresh  or  additional  observa- 
tions in  following,  or  attempting  to  follow,  the  argument  that  has  been 
addressed  to  you  by  my  learned  Mend,  the  Attorney  General.  I  say 
it  without  the  slightest  shadow  of  reservation ;  I  am  not  aware  of  a 
single  point  that  has  not  been  touched,  or  of  a  single  ground  that  has 
not  been  urged,  or  of  any  substantial  principle  upon  which  the  United 
States  Case  is  based,  which  my  learned  friend  has  not  attempted  to 
attack  and  grapple  with. 

And  yet,  Mr.  President,  in  all  probability,  I  should  not  be  altogether 
fulfilling  my  duty  if  I  were  to  remain  absolutely  silent  in  connection 
with  this  discussion  before  this  Tribunal.  Having  been  chiefly  respon- 
sible for  the  framing  of  the  original  Oase,  there  are  certain  points  upon 
which,  in  all  probability,  those  who  instruct  me  would  think  it  right 
that  I  should  endeavour,  even  at  the  risk  of  some  repetition,  to  put 
forward  before  the  Tribunal  a  summary  of  the  argument  wbich  my 
honourable  and  learned  friend,  the  Attorney  General,  has  so  admirably 
presented  to  you. 

I  propose  to  rely  largely,  nay,  almost  entirely,  on  the  intimate  knowl- 
edge that  this  Tribunal  must  have  of  the  documents  and  the  corre- 
spondence which  are  in  the  voluminous  papers  that  are  before  the  Court. 
I  propose  with  very  few  exceptions,  indeed,  to  rely  upon  the  memory  of 
the  Court  of  documents  which  have  now  for  many  days  been  under 
their  eye  and  the  contents  of  which  have  been  discussed  before  them. 
I  will  only  say  I  ought  to  have — I  will  not  say  that  I  have — at  the 
present  time,  a  pretty  intimate  knowledge  of  these  documents  myself: 
but  if  either  of  my  learned  friends  on  the  other  side  who  are  good 
enough  to  listen  to  me,  think  that  in  making  any  statement  with  regard 
to  the  contention  I  am  urging,  I  am  not  wellfounded  either  in  fact  or 
in  regard  to  the  contents  of  any  particular  document,  I  hope  they  will 
be  kind  enough  to  indicate  it  to  me. 

Mr.  President,  I  am  not  unmindful  of  the  extreme  attention  and  the 
unvarying  courtesy  that  has  been  displayed  by  every  Member  of  this 
Tribunal  to  those  who  preceded  me,  and  I  know  full  well  that  that  will 
be  extended  to  me. 

Will  you  forgive  me,  Mr.  President,  as  I  wish  to  waste  no  time  at  all, 
if  I  go  at  once  to  the  questions  in  issue  with  but  one  preliminary  obser- 
vation— an  observation  I  address  not  so  much  to  you,  Sir,  as  to  those 
of  the  Tribunal  who  have  practised  in  years  gone  by  in  the  profession 
in  which  I  have  laboured  now  for  a  good  many  years.  Those  who  have 
been  advocates  will,  I  am  sure,  appreciate  that  the  work  I  have  been 
doing  during  the  last  six  weeks  has  not  been  perhaps  the  best  fitted  to 
enable  one  to  present  what  I  may  call  a  finished  address  to  the  Tribunal. 
I  have  been  doin~,  I  hope,  not  altogether  without  some  success,  work 
which  I  have  not  been  permitted  to  do  for  seven  years,  namely,  that  of 
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*  I  make  an  admission  at  once,  perhaps  going  a  little  way  beyond  what 

3V  Attorney  General  has  said,  namely,  that  if  the  United  States  had 
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questions,  and  had  put  them  either  in  their  Case,  their  Counter  Case, 

or  their  Argument,  we  should  have  been  bound  to  meet  them.    I  shall 

not  suggest  that,  under  the  points  to  which  I  will  call  attention 

directly,  it  was  not  open  to  the  United  States  to  have  raised  before 

this  Tribunal  any  substantial  question  of  right  upon  which  they  desired 

to  invite  the  decision  of  the  Tribunal;  but  the  point  which  I  desire  to 

bring  out  prominently  in  relief,  before  I  call  attention  to  the  learned 

Senator's  remark,  is  this,  that  at  no  stage  of  this  case,  in  the  Case,  the 

Counter  Case,  or  the  Argument,  have  the  United  States  justified  or 

attempted  to  justify  their  action  except  upon  something  which  is  fairly 

covered  by  and  within  the  ambit  of  those  five  questions. 

Therefore  if  any  point  is  to  be  started,  if  it  is  to  be  suggested  that 
the  United  States  have  other  rights  under  and  by  virtue  of  which  they 
can  maintain  their  position,  or  can  justify  their  seizures,  it  would  be 
started  after  the  oral  argument  on  both  sides,  except  the  reply,  had 
been  completed.  I  have  not  the  slightest  reason  to  believe  that  any- 
thing of  the  kind  will  be  done.  I  believe  that  perfect  candour  and  fair- 
ness have  been  shown  by  my  learned  opponents, — if  they  permit  me  to 
call  them  my  learned  friends  I  shall  desire  to  do  so— in  connection  with 
this  matter;  but  I  cannot  help  saying  that  if  it  were  thought  that 
there  was  some  other  justification  of  the  action  of  the  United  States 
than  that  which  is  indicated  in  general  in  Article  VI,  expanded  in  par- 
ticular in  the  Case  Counter  Case  and  Argument,  one  would  have 
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expected  to  find  some  trace  of  it;  and  with  such  industry  as  I  have 
been  able  to  bestow  upon  this  case  I  am  not  aware  there  is  any  pound 
of  justification  put  forward  which  has  not  been  touched  upon  either  by 
my  learned  friends  Mr.  Carter  or  Mr.  Ooudert,  or  indicated  in  writing 
by  my  learned  Mend  Mr.  Phelps,  to  all  of  which  as  I  have  already  said 
my  learned  friend  the  Attorney  General  has  addressed  his  argument. 
Now  the  learned  Senator  has  more  than  once  directed  attention  to 
the  difference  between  the  words  " question w  and  u point";  and  I  will 
ask  leave  to  read  once  more  the  opening  words  of  Article  I,  for  I  am 
not  sure  that  he  always  had  them  in  his  mind,  when  he  was  making 
the  observations  so  courteously  to  us.  They  are  practically  for  this 
purpose  the  same  as  the  preamble,  but  in  order  to  omit  nothing  I  had 
better  read  the  preamble  first: 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
the  United  States  of  America,  being  desirous  to  provide  for  an  amicable  settlement 
of  the  questions  which  have  arisen  between  their  respective  Governments  concern- 
ing the  jurisdictional  rights  of  the  United  States  in  the  waters  of  Bearing's  Sea, 
and  concerning  also  the  preservation  of  the  fur-seal  in  or  habitually  resorting  to  the 
said  sea,  and  the  rights  of  the  citizens  and  subjects  of  either  country  as  regards  the 
taking  of  fur-seal  in  or  habitually  resorting  to  the  said  waters,  have  resolved  to 
submit  to  arbitration  the  questions  involved. 

I  do  not  think  it  can  be  denied  that  what  is  there  meant  to  be  referred 
are  the  questions  which  have  arisen  between  the  Governments  respect- 
ing the  jurisdictional  rights  concerning  the  preservation  of  the  fur-seal 
and  the  rights  of  the  citizens,  and  if  I  turn  to  Article  I  the  words, 
though  not  actually  verbatim,  are  for  all  substantial  purposes  identical. 

The  questions  which  have  arisen  between  the  Government  of  Her  Britannic 
Majesty  and  the  Government  of  the  United  States  concerning  the  jurisdictional 
rights  of  the  United  States  in  the  waters  of  Behring's  Sea,  and  concerning  also  the 
preservation  of  the  fur-seal  in  or  habitually  resorting  to  the  said  sea  and  the  rights 
of  the  citizens  and  subjects  of  either  countrvas  regards  the  taking  of  fur  seal  in  or 
habitually  resorting  to  the  said  waters  shall  be  submitted  to  a  Tribunal  of  Arbi- 
tration. 

The  whole  scheme,  the  whole  statement,  the  whole  sentence,  is  gov- 
erned by  the  opening  words  "the  Questions  which  have  arisen".  I 
am  sure  the  learned  Senator  will  not  think  that  I  desire  in  any  way  to 
narrow  the  rights  of  the  United  States.  I  admit  freely  that  they  are 
entitled  to  raise  in  this  Arbitration  any  justification  of  their  action 
which  appears  either  in  their  Case,  Counter  Case,  or  Argument,  and 
fairly  within  the  meaning  of  language  there  used. 

Senator  Morgan. — Sir  Richard,  will  you  pardon  me  for  saying  that 
my  purpose  was  to  arrive  at  what  the  duties  of  the  Arbitrators  are 
with  respect  to  the  rights  of  either  party,  not  the  rights  themselves. 

Sir  Richard  Webster. — I  quite  follow;  and  it  was  for  that  reason 
I  wished  to  call  your  attention  to  this.  I  submit  that  the  duty  of  this 
Tribunal  is  to  determine  the  questions  as  to  jurisdiction,  to  determine 
the  questions  as  to  preservation,  and  to  determine  the  questions  as  to 
right — 

Senator  Morgan. — That  are  submitted. 

Sir  Richard  Webster.— -That  are  submitted;  and  I  ask  that  the 
Tribunal  in  considering  the  matter  will,  at  any  rate,  I  am  sure  in  fair- 
ness to  those  before  them,  if  any  other  idea  passes  through  their  minds, 
indicate  it  to  us,  because  when  I  come  later  on  to  examine  the  conten- 
tions of  my  learned  friends,  Mr.  Carter,  Mr.  Coudert  and  Mr.  Phelps, 
you  will  find  that  they  are  all  within  the  ambit  of  the  five  points  which 
are  referred  to  in  Article  VI. 
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a  junior  counsel;  but  notwithstanding  that  I  have  by  the  accident  of 
my  position  for  the  last  seven  years  not  been  called  upon  to  fulfil  those 
duties,  I  have  endeavoured  to  fulfil  them  at  any  rate  to  the  best  of  my 
ability.  But  I  desire  the  Tribunal  to  understand — I  know  the  lawyers 
will — that  that  kind  of  work  is  not  the  best  preparation  for  an  address 
such  as  one  would  wish  to  deliver.  Having  made  these  very  brief  intro- 
ductory observations,  I  will  ask  you  now  to  permit  me  to  go  at  once  to 
the  particular  points  upon  which  I  have  to  address  you:  and  without, 
so  far  as  I  may  avoid  it,  any  circumlocution  whatever. 

I  propose  this  afternoon  to  address  myself  to  the  first  four  questions 
of  Article  VI.  I  hope  that  I  can  in  the  space  of  to-days'  sitting  bring 
before  the  notice  of  the  Tribunal  all  that  it  is  necessary  for  me  to  urge 
with  regard  to  them.  It  is  scarcely  necessary,  Mr.  President,  that  I 
should  add,  that,  as  my  learned  friend  the  Attorney  General  has  done, 
I  decline  to  argue  the  question  of  Regulations  at  all  as  a  part  or  a 
branch  of  this- subject.  In  my  opinion,  it  would  be  contrary  to  the 
scheme  of  the  Treaty;  it  would  be  contrary  to  the  compact  made 
between  the  parties  before  they  were  in  Court;  and  although  in  the 
exercise  of  that  discretion  and  of  that  courtesy  which  is  recognised 
among  members  of  our  profession,  on  the  wish  being  expressed  by  my 
learned  friends  on  the  other  side  that  they  should  be  permitted  to 
mix  up  their  arguments  in  one  and  deliver  them  at  the  same  time,  we 
did  not  think  it  necessary  further  to  stand  on  our  strict  rights  under 
this  Treaty,  we  think  that  we  should  not  have  been  doing  our  duty  if 
we  were,  in  anything  we  say  on  the  five  questions  mentioned  in  the  6th 
Article,  to  trespass  or  trench  upon  the  subject  matter  of  Regulations. 

Now,  Mr.  President,  Senator  Morgan  will  forgive  me  if  I  refer  to  an 
observation  that  has  fallen  from  him  more  than  once,  and  which  was 
alluded  to  by  the  Attorney  General  this  morning,  expressing  a  little 
doubt  as  to  whether  the  five  points  mentioned  in  Article  VI  are  really 
exhaustive  of  the  questions  of  right  submitted  to  this  Tribunal. 

I  make  an  admission  at  once,  perhaps  going  a  little  way  beyond  what 
the  Attorney  General  has  said,  namely,  that  if  the  United  States  had 
desired  to  raise  any  additional  question  of  right  beyond  those  five 
questions,  and  had  put  them  either  in  their  Case,  their  Counter  Case, 
or  their  Argument,  we  should  have  been  bound  to  meet  them.  I  shall 
not  suggest  that,  under  the  points  to  which  I  will  call  attention 
directly,  it  was  not  open  to  the  United  States  to  have  raised  before 
this  Tribunal  any  substantial  question  of  right  upon  which  they  desired 
to  invite  the  decision  of  the  Tribunal;  but  the  point  which  I  desire  to 
bring  out  prominently  in  relief,  before  I  call  attention  to  the  learned 
Senator's  remark,  is  this,  that  at  no  stage  of  this  case,  in  the  Case,  the 
Counter  Case,  or  the  Argument,  have  the  United  States  justified  or 
attempted  to  justify  their  action  except  upon  something  which  is  fairly 
covered  by  and  within  the  ambit  of  those  five  questions. 

Therefore  if  any  point  is  to  be  started,  if  it  is  to  be  suggested  that 
the  United  States  have  other  rights  under  and  by  virtue  of  which  they 
can  maintain  their  position,  or  can  justify  their  seizures,  it  would  be 
started  after  the  oral  argument  on  both  sides,  except  the  reply,  had 
been  completed.  I  have  not  the  slightest  reason  to  believe  that  any- 
thing of  the  kind  will  be  done.  I  believe  that  perfect  candour  and  fair- 
ness have  been  shown  by  my  learned  opponents, — if  they  permit  me  to 
call  them  my  learned  friends  I  shall  desire  to  do  so — in  connection  with 
this  matter;  but  I  cannot  help  saying  that  if  it  were  thought  that 
there  was  some  other  justification  of  the  action  of  the  United  States 
than  that  which  is  indicated  in  general  in  Article  VI,  expanded  in  par- 
ticular in  the  Case  Counter  Case  and  Argument,  one  would  have 
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expected  to  find  some  trace  of  it;  and  with  such  industry  as  I  have 
been  able  to  bestow  upon  this  case  I  am  not  aware  there  is  any  ground 
of  justification  put  forward  which  has  not  been  touched  upon  either  by 
my  learned  friends  Mr.  Garter  or  Mr.  Ooudert,  or  indicated  in  writing 
by  my  learned  friend  Mr.  Phelps,  to  all  of  which  as  I  have  already  said 
my  learned  friend  the  Attorney  General  has  addressed  his  argument. 
Now  the  learned  Senator  has  more  than  once  directed  attention  to 
the  difference  between  the  words  "  question  w  and  u  point ";  and  I  will 
ask  leave  to  read  once  more  the  opening  words  of  Article  I,  for  I  am 
not  sure  that  he  always  had  them  in  his  mind,  when  he  was  making 
the  observations  so  courteously  to  us.  They  are  practically  for  this 
purpose  the  same  as  the  preamble,  but  in  order  to  omit  nothing  I  had 
better  read  the  preamble  first: 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and 
the  United  States  of  America,  being  dee  iron  8  to  provide  for  an  amicable  settlement 
of  the  questions  which  have  arisen  between  their  respective  Governments  concern- 
ing the  jurisdictional  rights  of  the  United  States  in  the  waters  of  Behring's  Sea, 
and  concerning  also  the  preservation  of  the  fur-seal  in  or  habitually  resorting  to  the 
said  sea,  and  the  rights  of  the  citizens  and  subjects  of  either  country  as  regards  the 
taking  of  fur-seal  in  or  habitually  resorting  to  the  said  waters,  have  resolved  to 
submit  to  arbitration  the  questions  involved. 

I  do  not  think  it  can  be  denied  that  what  is  there  meant  to  be  referred 
are  the  questions  which  have  arisen  between  the  Governments  respect- 
ing the  jurisdictional  rights  concerning  the  preservation  of  the  fur-seal 
and  the  rights  of  the  citizens,  and  if  I  turn  to  Article  I  the  words, 
though  not  actually  verbatim,  are  for  all  substantial  purposes  identical. 

The  questions  which  have  arisen  between  the  Government  of  Her  Britannic 
Majesty  and  the  Government  of  the  United  States  concerning  the  jurisdictional 
rights  of  the  United  States  in  the  waters  of  Behring's  Sea,  and  concerning  also  the 
preservation  of  the  fur-seal  in  or  habitually  resorting  to  the  said  sea  and  tbe  rights 
of  the  citizens  and  subjects  of  either  countrvas  regards  the  taking  of  fur  seal  in  or 
habitually  resorting  to  the  said  waters  shall  be  submitted  to  a  Tribunal  of  Arbi- 
tration. 

The  whole  scheme,  the  whole  statement,  the  whole  sentence,  is  gov- 
erned by  the  opening  words  "the  Questions  which  have  arisen*'.  I 
am  sure  the  learned  Senator  will  not  think  that  I  desire  in  any  way  to 
narrow  the  rights  of  the  United  States.  I  admit  freely  that  they  are 
entitled  to  raise  in  this  Arbitration  any  justification  of  their  action 
which  appears  either  in  their  Case,  Counter  Case,  or  Argument,  and 
fairly  within  the  meaning  of  language  there  used. 

Senator  Morgan. — Sir  Richard,  will  you  pardon  me  for  saying  that 
my  purpose  was  to  arrive  at  what  the  duties  of  the  Arbitrators  are 
with  respect  to  the  rights  of  either  party,  not  the  rights  themselves. 

Sir  Richard  Webster. — I  quite  follow;  and  it  was  for  that  reason 
I  wished  to  call  your  attention  to  this.  I  submit  that  the  duty  of  this 
Tribunal  is  to  determine  the  questions  as  to  jurisdiction,  to  determine 
the  questions  as  to  preservation,  and  to  determine  the  questions  as  to 
right — 

Senator  Morgan. — That  are  submitted. 

Sir  Richard  Webster.— -That  are  submitted;  and  I  ask  that  the 
Tribunal  in  considering  the  matter  will,  at  any  rate,  I  am  sure  in  fair- 
ness to  those  before  them,  if  any  other  idea  passes  through  their  minds, 
indicate  it  to  us,  because  when  I  come  later  on  to  examine  the  conten- 
tions of  my  learned  friends,  Mr.  Carter,  Mr.  Coudert  and  Mr.  Phelps, 
you  will  find  that  they  are  all  within  the  ambit  of  the  five  points  which 
are  referred  to  in  Article  YL 
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Now,  a  few  words  only  with  regard  to  the  origin  of  the  points  in 
Article  VI.  I  am  not  going  through  the  history  again,  because,  some 
days  ago,  the  Attorney  General  read  the  letters  to  yon.  They  were 
framed  originally,  almost  in  the  shape  in  which  they  now  stand,  by  the 
United  States.  The  fifth  question  was  the  one  that  was  altered, 
because  in  the  form  originally  proposed,  it  appeared  to  Lord  Salisbury 
to  assume  too  much  right,  to  give  too  large  a  concession  to  the  United 
States  as  regards  their  rights;  and,  therefore,  the  fifth  question  in  the 
shape  in  which  it  now  appears  was  framed  about  the  middle  of  1891, 
the  earlier  form  of  it  having  been  proposed  by  Mr.  Blaine  at  the  begin- 
ning of  1891 ;  it  was  framed  in  that  shape,  so  that  while  it  should  not 
limit  in  any  way  the  rights  which  the  United  States  might  claim,  yet 
still  it  should  not,  on  the  face  of  it  concede  to  the  United  States  any 
position  which  Great  Britain  was  not  prepared  to  give  them. 

These  observations,  Mr.  President,  when  the  Tribunal  comes  to  frame 
its  decision,  will,  I  submit,  be  found  not  to  be  without  their  signifi- 
cance; because  my  learned  friend,  Mr.  Phelps,  going,  I  am  sure,  as  far 
as  he  could  go  and  wishing  to  go  as  far  as  possible,  indicated  to  you 
many  days  ago  that,  although  he  had  no  authority,  to  speak  for  the 
present  Government  of  the  United  States  as  an  Executive  Officer,  and 
though  his  position  here  was  that  of  Counsel  merely  for  the  parties  who 
instructed  him,  said  he  had  no  moral  doubt  in  his  own  mind  that  the 
finding  of  this  Tribunal,  with  regard  to  the  five  Questions  submitted 
in  Article  VI,  would  be  respected  by  the  Government  of  the  United 
States  and  be  upheld  in  so  far  as  it  was  necessary  to  consider  the  ques- 
tions which  might  ultimately  arise  under  Article  VIII. 

I  think  I  am  correctly  representing  my  learned  friend  the  Attorney 
General  when  he  said  that  of  course  with  regard  to  any  claim  which 
Great  Britain  might  make  under  Article  V,  the  Government  would  feel 
bound  to  admit  against  Great  Britain,  if  necessary,  any  finding  of  this 
Tribunal  which  arises  in  answer  to  the  five  points  mentioned  in  Article 
VI.  But  what  is  the  significance  of  this!  Surely  it  is  this,  that  it  the 
United  States  had  any  right  or  any  claim  of  right  under  which  they 
could  justify,  or  under  which  they  were  entitled  to  justify,  their  action, 
they  must  do  it  in  their  Case,  Counter  Case  and  Argument.  They  can- 
not ask  from  this  Tribunal  any  finding,  or  the  insertion  of  any  words 
to  indicate  that  behind  the  justification  put  forward  in  the  five  points 
mentioned  in  Article  VI,  there  is  some  other  justification  not  to  be 
gathered  from  the  written  papers,  not  to  be  gathered  from  the  oral 
argument,  but  to  be  held  in  reserve  and  to  be  used  if  necessary.  I 
therefore  ask  the  Senator,  in  common  with  every  other  member  of  this 
Tribunal,  who  I  know  will  give  what  weight  they  think  any  observa- 
tion of  mine  is  entitled  to — I  will  ask  the  Senator  to  let  me  assume — I 
say  no  more  than  that,  for  the  purpose  of  my  argument,  that  the  justi- 
fication for  the  acts  of  the  United  States  is  to  be  found  in  the  five 
points  enumerated  in  Article  VI,  and  provided  we  are  able  to  show  to 
the  satisfaction  of  this  Tribunal  that  no  one  of  those  five  points  con- 
strued in  its  largest  sense,  giving  to  the  language  embraced  in  the 
points  the  full  meaning  such  as  is  sought  to  be  given  to  that  language 
in  the  written  and  oral  argument  of  my  learned  friends, — if  we  show 
that  the  claims  which  have  been  made  to  justify  the  action  of  the 
United  States  fail  either  on  the  ground  of  law,  or  because  there  are 
not  facts  to  support  the  particular  question  or  particular  point  urged 
on  behalf  of  the  United  States,  we  are  entitled  to  have  that  stated,  as 
was  indicated  to  you  this  morning,  and  entitled  to  have  that  found  by 
the  very  terms  of  this  Treaty;  for  you  are  directed  to  place  in  your 
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award  a  distinct  decision  on  each  of  the  five  points,  and  yon  are  farther 
told  by  the  language  of  Article  VIII  that  yon  are  to  find  upon  any 
question  of  fact  involved  in  the  claim,  though,  of  course,  you  are  not 
to  award  judgment  for  a  specific  amount,  nor  are  you  to  direct  the 
United  States  Government,  or  the  British  Government,  as  the  case 
may  be,  to  make  any  particular  payment. 

Now,  what,  is  the  meaning  of  these  five  Questions f  I  need  only  in 
two  sentences  repeat  what  my  learned  friend,  the  Attorney  General, 
put  before  you  many  days  ago.  We  understand  the  first  four  Questions 
to  be  pointing  to  the  original  title  of  Russia  and  the  derivative  title  of 
the  United  States  as  the  successors  of  Eussia. 

Perhaps  there  is  one  view  of  the  fifth  Question  which  I  do  not  think 
my  learned  friend,  the  Attorney  general,  meant  to  exclude,  but  in 
respect  of  which  I  should  be  perhaps  prepared  to  go  a  little  further 
than  his  enunciation,  as  it  appeared  to  me  at  any  rate,  to  go. 

The  learned  Attorney  General  was  asked  by  you  Mr.  President 
whether,  if  we  construed  the  fifth  question  in  the  way  in  which  he  was 
inviting  you  to  construe  it,  it  would  not  amount  to  a  repetition  of  the 
first  four  Questions.  Now,  it  seems  to  me  to  be  quite  clear,  and  only 
fair  to  the  United  States  to  say  and  I  do  not  understand  that  my 
learned  friend,  the  Attorney  General,  to  say  anything  the  contrary  of 
this,  that  there  is  a  view  of  the  5th  Question  upon  which  the  United 
States  are  entitled  to  rely  which  is  different  altogether  from  the  first 
four  Questions.  The  first  four  Questions  are  conversant  with  rights 
asserted  and  exercised  by  Russia,  with  recognition  by  Great  Britain  of 
those  rights,  with  the  question  of  whether  there  was  not,  in. the  Treaty 
of  1825,  a  particular  bargain  between  Russia  and  Great  Britain  about 
those  rights,  and  whether  or  not  the  United  States  did  not  get  unim- 
paired everything  that  Russia  had.  But  there  is  this  view  of  the  5th 
Question  to  which  I  am  later  on  going  respectfully  to  address  the  atten- 
tion of  the  Tribunal.  It  may  be  that  Russia  never  asserted  or  exer- 
cised her  rights,  and  yet  had  them  all  the  time.  That  question  was 
undoubtedly  intended  to  be  submitted  to  this  Tribunal  by  the  fifth 
Question.  It  may  be  that  the  occasion  for  the  assertion  had  not  come, — 
that  the  occasion  for  the  exercise  had  not  come.  The  fifth  Question 
was  meant,  in  my  submission,  to  ask  the  Tribunal  whether  or  not  the 
United  States  does,  in  fact,  possess  either  by  virtue  of  the  United 
States  own  position  as  a  Nation,  by  virtue  of  the  possession  of  the 
Islands,  and,  indirectly  if  you  like,  by  virtue  of  her  being  the  successor 
of  Russia  as  well — does  or  does  not  the  United  States  possess  any 
exclusive  right  of  protection  or  property  in  the  fur-seals  referred  to  in 
that  Question  f 

There  is  one  view — I  only  give  it  as  an  instance  in  which  that  ques- 
tion might  become  most  material.  You  are  well  aware  that  there  has 
been  a  discussion,  many  years  ago— rather  a  burning  discussion — as  to 
whether  or  not  the  nation  owning  a  particular  territory  had  the  exclu- 
sive right  of  fishing  in  the  ordinary  territorial  waters.  At  one  time 
there  was  some  question  about  it.  It  is  quite  immaterial  for  my  pur- 
pose to  consider  what  are  the  rights  or  wrongs  of  that  matter.  It  does 
not  ultimately  become  material  to  this  question.  But  assuming  that 
the  United  States  could  have  supported  their  contention  originally 
put  forward  that  either  the  whole  of  Behring  Sea,  or  belts  of  100  miles 
from  the  coasts  of  Behring  Sea,  were  to  be  regarded  as  being  in  the 
position  of  territorial  waters,  it  then  would  have  followed  that  they 
might  have  exclusive  rights  in  the  fishery  of  seals  in  those  waters,  as 
distinguished  from  the  fishery  of  seals  in  the  high  seas.    Without  in 
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any  way  going  back  upon  that  part  of  the  case  which  to  me,  at  any 
rate  to  day,  has  no  more  than  historic  interest,  namely  as  to  what  the 
particular  contention  was  that  was  put  forward  from  time  to  time  by 
the  United  States,  on  looking  at  the  question  broadly  as  to  what  rights 
the  United  States  had  at  the  time  of  the  signing  of  the  Treaty — if  the 
United  States  could  have  made  out  that  either  by  the  acquiescence  of 
Great  Britain,  or  from  the  general  position  of  the  sea  and  the  Islands 
or  upon  any  other  ground  known  to  international  law,  they  were  enti- 
tled to  the  exclusive  use  of  a  strip  of  the  sea  outside  the  three-mile 
limit,  then  the  questions  of  exclusive  right  of  protection  and  property 
would  have  arisen  just  in  the  same  way  as  they  have  from  time  to  time 
arisen  with  regard  to  bays,  with  regard  to  enclosed  waters  and  with 
regard  to  the  strip  next  to  the  coast,  be  it  three  miles  or  more,  as  from 
time  to  time  Nations  have  varied  in  the  width  to  which  they  would 
claim  exclusive  jurisdiction.  I  therefore,  point  out  for  the  purpose  of 
my  argument  that  when  I  deal  with  the  rights  of  the  United  States 
as  distinguished  from  the  rights  asserted  and  exercised  by  Bussia,  I 
shall  propose  to  give  the  largest  meaning  to  the  five  questions,  in  order 
that  if  the  United  States  have  any  exclusive  right  either  of  protection 
or  property  in  those  fur-seals,  they  may  have  the  benefit  of  raising 
that  question  before  this  Tribunal  and  of  having  an  adjudication  upon  it. 

Now  I  will  take  you  for  a  very  few  moments  back  to  the  early  history 
of  this  matter,  and  it  is  essential,  at  any  rate  in  order  to  make  my  point 
clear,  that  I  should  ask  you  to  go  with  me  a  little  back  in  order  of  time. 
My  learned  friend  Mr.  Carter,  in  his  most  interesting  argument  before 
you,  told  you  more  than  once  that  for  the  purpose  of  the  negotiations 
which  were  going  on  from  1821  to  1825,  or  rather,  in  order  to  be  more 
accurate,  from  1821  to  1824  between  Bussia  and  the  United  States,  and 
from  1821  to  1825  between  Great  Britain  and  the  United  States,  the 
North- West  Coast  was  to  be  regarded  as  the  strip  of  land  shown  on  the 
map  in  pink  colour  and  accurately  represented  in  language  by  my 
learned  friend  the  Attorney  General  as  the  listire.  Mr.  Carter,  I  think, 
without  proving  the  statements,  told  you  that  whatever  may  have  been 
the  claims  of  Bussia  originally  under  the  Ukase,  whatever  may  have 
been  the  assertions  in  1789,  or  1821,  that  for  the  purpose  of  the  bargain 
between  the  parties  the  north-west  coast  meant  that  and  nothing  more 
than  that. 

Mr.  Carter. — Not  quite  that.    I  did  not  confine  it  to  the  lisi&re. 

Sir  Bighard  Webster. — If  my  learned  friend  will  pardon  me,  I 
think  if  he  looks  at  latitude  60°,  which  was  the  point  he  took,  this  is 
how  I  understood  it,  but  I  am  sure  I  take  the  correction — he  said  the 
North-West  Coast  went  from  00°  to  54Q-40. 

Mr.  Carter. — No,  further  down. 
•  Sir  Biohard  Webster. — I  see  my  learned  friend's  point  now. 

Mr.  Carter. — The  southern  boundary  is  infinite. 

Sir  Biohard  Webster. — That  points  my  observation,  and,  if  possi- 
ble, makes  my  point  stronger  when  I  come  to  develop  it,  that  the  North- 
west Coast  extended  northward  of  60°,  and  the  southern  boundary 
may  have  been  at  55°  or  elsewhere.  I  am  obliged  to  my  learned  friend 
for  the  interruption.  I  did  not  mean  to  misrepresent  him ;  but  my  mind 
was  concentrated  on  what  was  the  northern  termination  of  the  North- 
West  Coast.  I  shall  point  out  presently,  and  I  hope  this  will  not  be 
lost  sight  of  in  my  argument  by  the  Tribunal,  that  as  between  the 
United  States  and  Bussia  there  never  was  any  dispute  about  the  north- 
ern boundary  of  Bussia  at  all;  further,  that  as  between  Great  Britain 
and  Bussia  there  never  was  any  dispute  at  all  about  the  northern 
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boundary  of  Russia;  the  sole  question  was  at  what  point  the  lisi&re 
should  break  away,  so  to  speak,  and  give  Russia  the  whole  of  the  con- 
tinent to  the  North- West.  When  I  presently  show  its  application  you 
will  find  this  is  of  extreme  importance,  and,  I  may  venture  to  repeat 
myself,  between  the  United  States  and  Eussia  there  was  a  discussion 
whether  the  boundary  should  be  51°.  I  only  put  this  figure  hypothetic- 
ally.  It  makes  no  difference  whether  it  is  at  51°.50,  or  54°.40,  or  at  one 
time,  as  the  United  States  said,  as  high  as  57°  or  58°.  It  makes  no 
difference  to  my  purpose.  From  beginning  to  end  of  the  whole  con- 
troversy during  the  years  1821  to  1825,  no  question  ever  arose  between 
the  United  States  and  Eussia  as  to  whether  the  northern  boundary 
should  be  up  at  60°  or  at  Behring  Straits,  or  at  Nushagak,  or  at  any 
other  point,  in  fact  the  discussion  which  has  attempted  to  be  imported 
into  this  controversy  by  my  learned  friend  Mr.  Carter,  who  has  gone,  if 
he  will  forgive  me  saying,  the  extraordinary  length  of  saying  that  the 
United  States  and  Eussia  agreed  that  the  North- West  Coast,  for  the 
purpose  of  the  Treaty,  meant  that  little  bit,  the  lisidre — that  after  the 
southern  point  was  fixed  when  in  the  Treaty  of  1824  they  talk  of  the 
North  Y^est  Coast,  they  meant  the  lisidre — he  has  gone  the  length  of 
saying  that  although  Great  Britain  had  no  knowledge  of  it,  yet  Great 
Britain  inherited  as  a  sort  of  heir-loom,  a  damnosa  hcereditas,  if  I  may 
use  the  expression,  a  construction  of  the  clause  which  upon  its  face 
the  words  will  not  bear,  from  the  United  States,  because  the  language 
of  a  particular  article  was  originally  taken  from  the  American  Treaty. 

I  cannot  help  reminding  you,  Sir,  that  when  pressed  by  a  question 
from  the  Tribunal,  "  should  you,  Mr.  Carter,  say  that  if  in  the  corre- 
spondence between  Great  Britain  and  Eussia  it  was  clear  that  the  words 
had  been  used  in  another  sense  Y  "  Mr.  Carter,  with  a  frankness  I  should 
have  expected,  and  which  we  all  should  have  expected  from  him,  said 
at  once,  "No,  I  should  not".  Then,  said  the  Member  of  the  Tribunal, 
the  question  is,  what  was  the  meaning  which  had  been  put  upon  those 
words  in  the  correspondence  between,  not  the  United  States  and  Eussia, 
though  that  for  this  purpose  would  not  make  any  difference,  but 
between  Great  Britain  and  Eussia.  Upon  that  we  did  not  hear  one 
single  word  of  argument  from  Mr.  Carter  or  from  Mr.  Coudert  in  follow- 
ing him. 

Now  let  me  take  you  to  the  earliest  period  of  time,  so  far  as  it  is 
material.  Is  it  the  fact  that  when  the  parties  began  to  assert  their 
claims  and  rights  respectively,  they  were  between  themselves,  so  to 
speak  only  referring  to  the  North- West  Coast,  meaning  thereby  nothing 
north  of  60°  t  I  will  not  involve  the  question  again  by  trying  to  fix  a 
southern  boundary;  that  is  immaterial  for  my  purpose,  were  they 
speaking  of  a  coast  which  was  to  have  nothing  on  it  north  of  60°  or  of 
an  ocean  which  was  not  to  go  north  of  the  Aleutian  Islands.  I  have 
ventured  to  put  upon  a  map, — I  will  hand  you  a  copy  and  lend  one  to 
my  learned  friends,  and  perhaps  they  will  be  good  enough  to  lend  it  to 
the  Court  afterwards — it  is  my  own  work  and  therefore  I  will  take  the 
responsibility  for  any  faults  that  there  are — I  have  put  what  was  the 
state  of  things  so  far  as  the  case  shows  prior  to  the  year  1821.  The 
whole  of  this  is  taken  from  the  British  Case,  and  it  shows,  I  think  at  a 
glance,  that  the  statement  made  that  all  that  the  people  knew  about 
or  cared  about  in  connection  with  the  North- West  Coast  was  south  of 
latitude  60°  is  not  accurate. 

You  will  observe  what  has  been  done.  I  will  not  take  it  in  order  of 
date;  it  would  occupy  a  little  time,  but  I  will  take  it  in  the  order  that 
the  information  is  given  on  the  map.'  If  you  start  at  Sitka,  I  have 
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drawn  a  red  line,  and  I  have  pat  the  names  of  the  vessels,  the  "Caro- 
line" and  u  Eliza ; "  and  the  place  where  that  is  to  be  found  in  the  British 
Case  is  page  20.  The  year  is  1799.  The  nationality,  so  far  as  it  could 
be  ascertained,  which  is  indicated  by  an  initial,  in  that  case  happens  to 
be  American.  That  was  a  case  in  the  year  1799,  when  the  "  Eliza"  vis- 
ited Sitka.  The  next  in  1802  was  a  vessel  called  the  u  Jenny";  and 
then  if  you  will  look  at  Behring  Bay,  you  will  find  the  "  Jackal",  a 
British  ship,  1792  to  1794.  Then  opposite  Mount  St.  Elias,  which  was 
mentioned  in  reference  to  it,  you  will  find  La  Plrouse  went  in  a  French 
vessel  in  1786,  mentioned  in  the  British  Case  at  page  17. 

Now  I  desire  to  call  attention  to  two  localities  well-known  now,  Cooks 
Inlet  and  Prince  William's  Sound;  and  I  call  attention  particularly  to 
this,  Prince  William's  Sound  is  about  200  miles  to  the  westward  of  the 
line  of  boundary,  or  latitude  60°;  and  Cooks'  Inlet  is  considerably 
further. 

Then,  Mr.  President,  if  you  will  observe  with  reference  to  Prince 
William's  Sound,  there  are  several  cases  of  vessels  going  there.  The 
"Phoenix",  which  was  a  British  ship;  the  "Fidalgo",  a  Spanish  ves- 
sel, both  in  1790.  Portlock  and  Dixon  were  there  in  1786  to  1789;  and 
Vancouver  in  1794.  Then,  if  you  go  to  Cook's  Inlet,  Douglas  was  there 
in  the  year  1791,  the  name  of  his  vessel  was,  I  think,  the  "Iphigeuia"; 
and  Portlock  and  Dixon  also  and  Vancouver.  Then,  the  Spaniards  vis- 
ited  Kadiak,  in  1788;  and  in  1800  the  "  Enterprise"  and  in  1808  the 
"  Mercury",  both  being  British  ships.  Then,  if  you  will  run  your  eye 
along  to  Unalaska,  you  will  find  that  was  visited  by  the  Spaniards  in 
1788;  and  by  a  man  whose  voyages  are  well  known,  Meares;  and  the 
Island  of  Atka  was  visited — also  by  Meares  in  the  years  1785  and  1786. 

Then,  on  the  coast  of  Kamschatka,  you  will  find  two  voyages  to  a 
place  now  known  as  Petropaulovsk — in  1792,  the  "  Halcyon  "  and  the 
"  Flavia"  and,  as  you  will  be  good  enough  to  run  your  eye  to  the  extreme 
North,  where  you  will  find  a  mark  put  of  Pigott's  voyages  (to  which  I 
shall  make  reference  later)  as  far  as  Kotzebue  Sound;  and  I  shall  show 
you,  by  the  correspondence,  he  had  been  trading  all  along  the  coast 
of  Kamschatka  as  well  as  visiting  parts  of  the  coast  of  America  in  Beh- 
ring Sea. 

Now  I  may  be  permitted  to  remind  you  that  the  whalers  of  1842  were 
in  Behring  Sea.'  I  have  merely  indicated  it  and  given  the  reference  to 
it.  It  is  in  the  British  Case,  page  83,  so  that  even  from  what  we  are 
able  to  trace  in  respect  of  a  district  comparatively  speaking,  of  course, 
little  opened  up,  there  had  been  substantial  trading,  and  this  will  be 
found  to  have  been  the  main  ground  of  the  attempted  action  by  Russia — 
there  had  been  substantial  trade  to  various  places  well  to  the  north, 
using  the  expression  of  my  learned  friend,  Mr.  Carter,  of  latitude  60°. 

Therefore,  upon  the  face  of  this.information,  you  would  not  expect  to 
find  the  North- West  Coast  was  to  have  the  limited  meaning  which  my 
learned  friend,  Mr.  Carter,  wishes  to  give  to  it. 

Mr.  Justice  Harlan. — Is  this  a  copy  of  a  map  of  any  particular  date 
as  to  the  names  and  spelling,  and  so  on! 

Sir  Richard  Webster.— It  is  the  Map  N°  1  of  the  United  States 
Case— Behring  Sea,  North  Pacific.  I  do  not  think  they  give  the  date. 
I  merely  used  it  because  it  happened  to  be  the  most  convenient  to 
put  the  names  on.  It  has  no  value  beyond  being  distinctly  authentic 
as  coming  from  the  United  States — but  upon  that  I  wrote  down  those 
names,  taking  them  myself  from  the  Case— the  dates,  boats,  and  the 
voyages;  and  I  desire,  before  I  break  off  to  point  out  that  while  I  am 
going  to  show  you  that  complaifits  of  trade  along  these  coasts  led  to 
the  action  of  Russia,  it  is  idle  to  suppose  thftt  yw  know  anything  like 
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the  whole  of  the  vessels  trading  along  the  coast.  There  was  no  rea- 
son as  is  observed  in  the  British  Commissioners'  report  and  in  the 
Case  for  the  vessels  registering  their  names — there  was  no  reason  for 
their  names  being  known.  I  do  not  suppose  that  ports  of  registry 
existed  on  this  coast,  at  any  rate  there  was  very  little  indeed  to  lead 
these  vessels  to  record  the  places  that  they  called  at  when  trading  with 
the  nation,  bat  even  with  the  limited  means  of  information  that  we  have 
we  are  able  to  show  that  when  Bussia  began  to  make  her  complaint  the 
position  was  that  there  had  been  substantial  navigation,  substantial 
trading  and  substantial  interference  with  the  rights  which  she  very 
properly  desired  to  protect  far  away  to  the  north  of  the  point  which 
according  to  my  learned  friend  Mr.  Carter's  argument  was  the  only 
point  the  parties  cared  about. 

Mr.  Justice  Harlan. — Did  the  contest  between  Great  Britain  and 
Kussia  at  that  time  embrace  any  settlement  on  either  side  of  what  is 
now  called  Behring  Sea. 

Sir  Biohard  Webster. — I  do  not  think  so. 

Lord  Hannen. — As  a  matter  of  fact  Captain  Cook  took  possession 
of  certain  portions  in  the  Behring  Sea. 

Sir  Biohard  Webster. — I  should  have  said  with  reference  to  Mr. 
Justice  Harlan's  point  I  think  it  is  obvious  that  at  that  time  the  parties 
were  not  relying  strictly  and  solely  upon  their  right  of  first  possession 
because  Great  Britain  had,  if  it  had  been  a  contest  as  to  territory,  prob- 
ably an  earlier  claim  to  parts  in  Behring  Sea  than  Russia,  but  that 
brings  out  the  point  to  which  the  Attorney  General  called  the  attention 
of  the  Tribunal  many  days  ago,  that  Great  Britain  cared  very  little 
about  the  coast — in  fact  it  was  comparatively  immaterial  provided  the 
right  of  free  navigation  and  free  fishing  was  not  interfered  with  and 
was  enjoyed  by  her  subjects  after  the  year  1821  as  they  had  been  before. 

Mr.  Justice  Harlan. — Your  argument  is  that  the  North- West  coast 
extended  all  around  there  to  these  different  points  visited  by  the  British 
vessels. 

Sir  Richard  Webster. — I  say  the  Forth- West  Coast  extended  right 
up  to  Behring  Straits.  I  say  that  of  this  contention  of  Mr.  Carter's,  for 
the  purpose  of  the  Treaty  in  1825,  that  that  is  the  North- West  Coast, 
there  is  not  a  trace  to  be  found  in  any  origiual  document  or  contention. 
This  is  not  to  depend  on  the  assertion  of  counsel.  If  the  document 
exists  showing  the  word  North  West  Coast  at  that  time  was  understood 
to  mean  that,  that  document  would  have  been  produced ;  and,  of  course, 
when  it  is  produced  I  will  deal  with  it.  I  am  prepared  to  refer  if  neces- 
sary to  any  documents  to  which  my  learned  friend  can  call  attention. 

I  shall  refer  pointedly  to  one,  which  is  the  Baron  de  Tuyll's  commu- 
nication, which  shows  that  the  Company  tried  to  get  a  limit  put,  not  on 
the  words  North  West  Coast,  but  on  the  right  to  visit  during  10  years. 
I  assert,  and  I  beg  the  Tribunal  to  take  it  as  my  recollection  of  the 
reading,  that  from  beginning  to  end  of  this  correspondence  there  is  not 
a  document  indicating  that  North  West  Coast  was  understood  by  Bussia, 
the  United  States,  or  Great  Britain,  as  stopping  at  any  point  whatever 
north  of  54°  40'.  It  went  from  whatever  the  southern  boundary  was — 
55°  at  one  time  in  the  days  of  1799 — right  away  up  through  Behring 
Sea;  and  it  is  the  simple  fact,  and  you  will  find  it  of  great  importance, 
that  between  the  United  States  and  Bussia  there  was  no  contention 
whatever  as  to  the  northern  boundary  of  Bussia.  The  whole  point  was, 
how  far  south  can  we  stop  Bussia  coming  tot  And  as  between  Great 
Britain  and  Bussia  you  will  find, — except  to  ascertain  the  point  of 
departure  where  that  line  running  north  was  to  go  up  so  that  Bussia 
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had  everything  to  the  west  of  it — there  was  absolutely  no  contention 
between  Great  Britain  and  Russia  as  to  the  point  on  the  coast  to  which 
the  Russian  possessions  went. 

The  President. — If  you  say  that  the  contention  merely  bore  on  those 
parts  of  territory  and  seaboard,  how  can  you  imply  that  Behring  Sea 
was  contained  and  comprised  in  those  definitions  f 

Sir  Riohabd  Webster. — I  am  afraid  I  have  not  made  my  meaning 
clear.  I  say  the  contention  bore  from  whatever  point  in  the  South  you 
liked  to  fix  right  to  the  extreme  North. 

The  President. — There  was  nothing  in  question  as  to  Behring  Sea 
coast f 

Sir  Riohard  Webster. — Nothing,  except  the  right  of  navigation  and 
fishing.  I  must  have  expressed  myself  very  badly  if  I  had  not  conveyed 
that. 

The  President. — As  regards  the  coast,  there  was  no  contention 
except  as  to  what! 

Sir  Richard  Webster. — As  regards  navigation  and  fishing,  and  the 
right  to  visit  uninhabited  points  in  accordance  with  international  law. 
The  whole  area,  up  to  the  North,  was  in  question. 

Mr.  Justice  Harlan. — There  were  no  conflicting  settlements f 

Sir  Riohard  Webster. — There  were  no  conflicting  settlements  on 
the  coast  between  Great  Britain  and  Russia.  There  was  no  question 
of  a  claim  to  territory  by  Great  Britain  on  the  coast  of  Behring  Sea. 

If  you  would  look  at  page  38  of  the  British  Case,  you  will  find  Russia's 
description  of  the  North-West  Coast  at  the  time  of  the  Ukase,  the 
attempt  to  exclude  other  nations  from  exercising  then  right: 

Section  1.  The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry, 
on  all  islands,  ports,  and  gulfs,  including  the  whole  of  the  Northwest  coast  of  America, 
beginning  from  Behring  Straits  to  the  51st  of  Northern  latitude. 

Therefore,  I  do  not  start  with  that,  because  it  does  not  happen  to  be 
quite  the  earliest  document;  but  there  is  a  document,  which  I  am  going 
to  make  allusion  to  where  our  construction  of  "North-West  Coast n  is 
put  by  Russia,  and  there  is  not  a  single  document  in  which  a  trace  can 
be  found  of  a  different  definition  of  "  North- West  Coast",  not  a  single 
document;  yet  my  learned  friend,  Mr.  Carter,  says  that  "North- West 
Coast"  is  to  be  regarded  as  beginning  at  60°,  if  I  may  use  the  expres- 
sion, and  coming  downwards,  after  the  Treaty  he  says,  ending  at  54° 
40'.  My  whole  point  is,  there  was  no  discussion  as  to  the  point  on  which 
Bussian  possessions  ended  on  the  coast  itself  away  to  the  North. 

The  Tribunal  then  adjourned  for  a  short  time. 

Sir  Riohard  Webster. — Mr.  President,  I  find  that  by  inadvertence 
I  made  a  mistake  in  regard  to  that  map.  I  had  originally  put  the  red 
mark 8  on  the  "number  one"  map  in  the  United  States  Case.  When  I 
directed  a  copy  to  be  made  for  Mr.  Phelps  and  the  court  there  were  no 
copies  of  "number  one"  to  be  had,  and  therefore  those  red  marks  had 
to  be  put  upon  a  map  of  ours.  Mine  is  on  the  original;  but  there  is  no 
difference.  There  is  nothing  upon  the  map  except  agreed  matter.  I 
only  desire  to  correct  a  mistake  I  made  by  inadvertence,  not  remember- 
ing that  they  had  not  been  plotted  on  the  same  map  as  the  one  of  the 
United  States. 

The  President. — I  believe  it  is  on  your  map  which  is  in  the 
Appendix  f 

Sir  Richard  Webster. — I  am  not  sure  if  it  is  even  that.  Tes,  you 
are  right,  Mr.  President.  It  is  the  oue  which  is  in  the  4th  volume  of 
the  Appendix  to  the  British  Case.  There  are  only  two  maps  which 
were  exhibited. 
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I  am  with  the  permission  of  the  Tribunal,  directing  their  attention  to 
the  period  before  1821.  I  am  not  upon  the  period  of  1821  at  all.  Two 
matters  were  prominently  brought  forward  in  the  United  States  case 
during  this  period  as  bearing  upon  the  assertion  and  exercise  by  Eussia 
of  certain  rights;  and  I  call  the  attention  of  the  Tribunal  to  page  42  of 
the  United  States  Case.  You  will  see  in  a  moment,  Mr.  President,  when 
I  read  this  language,  the  importance-  that  they  attach  to  the  exercise 
by  Russia  as  distinguished  from  the  assertion;  and  on  page  42  of  their 
Case,  which  still  stands  not  withdrawn,  there  occur  these  words.  I 
believe  that  the  Tribunal  have  seen  the  copy  that  Mr.  Foster  was  good 
enough  to  agree  upon  with  me,  showing  what  wascut  out  from  the  United 
States  Case,  and  therefore  I  need  not  at  any  time  refer  to  anything  that 
has  been  cut  out.    But  this  paragraph  still  stands: 

The  official  Russian  records  show  that  after  the  ukase  or  charter  of  1799,  granting 
to  the  Russian  American  Company  certain  exclusive  control  of  trade  and  coloniza- 
tion, its  authorities,  acting  under  the  sanction  of  the  Russian  Government,  did  not 
permit  foreign  vessels  to  visit  Behring  Sea. 

Now  you  will  observe  the  importance  of  it,  Mr.  President  in  a  moment. 
They  were  desirous  of  proving  that  Russia  had  exercised  more  or  less 
jurisdiction  in  Behring  Sea.  What  the  character  of  the  jurisdiction 
she  asserted  was  I  shall  discuss  later  on.  I  speak  subject  to  correction 
when  my  friend  Mr.  Phelps  comes  to  reply,  or  at  any  time,  if  he  wishes 
to  correct  me;  but  I  am  not  now  aware  of  any  document,  official  or 
otherwise,  that  supports  the  allegation  to  the  slightest  degree  that  the 
Russian  Company  or  Eussia  did  not  permit  foreign  vessels  to  visit 
Behring  Sea  after  1799.  On  the  contrary  as  I  shall  show  you  in  a  very 
few  moments  on  the  face  of  the  original  documents  it  is  quite  clear  that 
foreign  ships  were  visiting  and  were  trading  in  Behring  Sea  between 
1799  and  1821;  but  that  I  may  keep  strictly  to  the  order  of  the  dates, 
I  must  again  remind  the  Tribunal. . .  for  it  seems  to  have  been  forgotten 
by  my  learned  friends. . .  how  it  was  that  the  Ukase  of  1799  came  to  be 
made.  It  is  stated  at  page  15  of  the  Counter  Case  of  the  United  States 
that  the  Ukase  of  1799  was  directed  against  foreigners.  I  ask  the 
attention  of  the  Court  to  this  matter;  because  this  is  after  the  with- 
drawal  of  the  documents  which  the  United  States  most  properly  and 
frankly  withdrew.  They  repeat  their  statement  that  the  Ukase  of  1799 
was  directed  against  foreigners.  That  is  to  be  found  on  page  15  of  the 
United  States  Counter  Case.  Upon  this  point  a  quotation  is  given  from 
a  letter  from  the  Russian  American  Company  to  the  Eussian  Minister 
of  Finance,  under  date  of  Juue  12th,  1824.  I  ask  the  attention  of  the 
Tribunal  to  that  date,  not  1799  or  about  that  date,  but  June  12, 1824. 
The  quotation  is  a  follows: 

The  exclusive  right  granted  to  the  Company  in  the  year  1799  imposed  the  prohibi- 
tion to  trade  in  those  regions  not  only  upon  foreigners  but  also  upon  Russian  sub- 
jects not  belonging  to  the  Company.  This  prohibition  was  again  affirmed  and  more 
clearly  defined  in  the  new  privileges  granted  in  the  year  1821  and  in  the  regulations 
concerning  the  limits  of  navigation. 

Therefore  you  will  observe,  Sir,  that  both  in  their  Case  they  assert 
that  official  documents  will  show,  and  in  their  Counter  Case  they  allege, 
again  referring  not  to  a  contemporaneous  document  but  to  one  of  1824, 
that  the  Ukase  of  1799  was  an  executive  act  intended  to  operate  against 
foreigners. 

"What  are  the  facts  t  I  wish  to  take  this  as  briefly  as  possible,  because 
if  I  call  the  attention  of  the  Tribunal  to  it  they  will  be  good  enough,  I 
have  no  doubt,  to  note  it  as  being  of  importance.  At  page  22  of  the 
British  Case  will  be  found  the  history  of  the  Ukase  of  1799.    I  will 
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quote  nothing  which  depends  upon  what  I  may  call  doubtful  British 
testimony.  What  I  am  about  to  quote  comes  from  Russian  sources,  in 
so  far  as  Bancroft,  among  others  may  be  said  to  be  a  Russian  source. 
I  will  call  your  attention,  Mr.  President,  to  page  23,  speaking  of  the 
period  just  before  1799 : 

Thus,  on  every  side,  rival  establishments  and  traders  were  draining  the  country  of 
the  valuable  staple  upon  which  rested  the  very  existence  of  the  scheme  of  coloniza- 
tion. To  the  east  and  north  there  were  Russians,  but  to  the  south-east  the  ships  of 
Englishmen,  Americans,  and  Frenchmen  were  already  traversing  the  tortuous  chan- 
nels of  the  Alexander  Archipelago,  reaping  rich  harvests  of  sea-otter  skins,  in  the 
very  region  where  Baranoff  had  decided,  to  extend  Russian  dominion  in  connection 
with  Company  sway. 

Lord  Hannen. — What  is  the  Alexander  Archipelago  f 

Sir  Kichakd  Webster. — The  Alexander  Archipelago  is  that  which 
is  in  the  right  of  the  Alaska  Coast,  practically  down  the  lisiire.  It  is 
that  cluster  of  islands.  It  is  on  that  part  of  the  coast  which  Mr.  Garter 
calls  the  North -West  Coast. 

Lord  Hannen.— That  was  the  name  of  it? 

Sir  Richard  Webster. — I  think  it- was  only  the  temporary  name. 
I  am  not  sure  that  it  has  been  continued  since. 

Now,  Mr.  President,  you  will  find — and  the  Tribunal  will  forgive  me 
if  I  attempt  to  pass  this  somewhat  shortly — that  there  was  a  Russian 
committee  directed  to  sit  upon  this  matter;  that  they  reported,  as 
stated  on  page  24,  with  reference  to  the  petition  of  the  right  to  monop- 
olize; and  that  the  Ukase  of  1799  was  in  consequence  of  a  Russian  rep- 
resentation that  the  Company  as  it  was  then  constituted  could  not 
compete  successfully  with  other  trade  competitors;  and  I  want  to  know 
what  answer,  Mr.  President,  is  to  be  given  to  the  United  States  view 
of  this  in  the  state  papers  in  the  year  1824,  an  extract  from  which  is  set 
out  on  page  28.  To-day  the  United  States  people  say  the  Ukase  of 
1799  was  intended  to  operate  against  foreigners.  What  did  they  say 
in  the  year  1824?    I  call  the  attention  of  the  Tribunal  to  page  28: 

The  confusion  prevailing  in  Europe  in  1799  permitted  Russia  (who  alone  seems  to 
have  kept  her  attention  fixed  upon  this  interest  during  that  period)  to  take  a  decided 
step  towards  the  monopoly  of  this  trade,  by  the  Ukase  of  that  date,  which  trespassed 
upon  the  acknowledged  rights  of  Spain ;  hut  at  that  moment  the  Emperor  Paul  had 
declared  war  against  that  country  as  being  an  ally  of  France.  This  Ukase,  which  is, 
in  its  form,  an  act  purely  domestic,  was  never  notified  to  any  foreign  State  with 
injunction  to  respect  its  provisions.  Accordingly,  it  appears  to  have  been  passed 
over  unobserved  by  foreign  Powers,  and  it  remained  without  execution  in  so  far  as 
it  militated  against  their  rights. 

I  appeal  from  the  United  States  of  1892  to  the  United  States  of  1824; 
I  appeal  from  the  period  of  comparative  ignorance  to  the  time  when 
knowledge  must  have  been  fresh,  information  easily  to  be  acquired, 
and  facts  easy  to  be  ascertained.  And  the  official  Minister  of  the 
United  States  in  1824  states  that  the  operation  of  the  Ukase  of  1799 
was  purely  domestic.  The  counsel  for  the  United  States  to-day,  being 
desirous  of  proving  an  assertion  and  exercise  by  Eussia,  state  formally 
in  their  case  that  after  the  Ukase  of  1799  foreign  ships  were  not  allowed 
to  enter  B  eh  ring  Sea,  and  they  further  state  that  it  was  intended  to 
operate  against  foreigners.  Is  it  not  saying  too  much;  and  I  respect- 
fully challenge  my  friend  Mr.  Phelps  when  he  comes  to  reply — my 
assertion  is  worth  nothing  unless  I  support  it  by  reference  to  docu- 
ments— to  point  to  any  act  done  by  Eussia;  to  point  to  any  exclusion 
of  foreign  ships  at  any  time — anything,  which  is  in  support  of  this  alle- 
gation. 
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Mr.  Justice  Harlan. — Sir  Richard,  can  yon  refer  me  to  that  docu- 
ment of  June  12, 1824?  referred  to  in  the  Counter  Case  of  the  United 
States,  page  15,  the  one  you  read  a  while  ago!  T  do  not  know  where 
it  is  in  the  record. 

Sir  Richard  Webster. — I  will  in  a  moment,  Judge.  It  is  not 
printed;  but  that  extract  is  correct. 

Mr.  Justice  Harlan. — It  is  correct? 

Sir  Richard  Webster.— Oh,  yes ;  that  extract  is  correct.  We  have 
only  got  the  Russian  document,  not  the  other  parts;  but  it  is  a  perfectly 
correct  extract;  and  I  call  your  attention,  as  you  have  been  good 
enough  to  allow  me  to  do  so,  to  the  date  as  being  in  1824,  when,  as  you 
know.  Sir,  the  company  were  doing  the  utmost  they  could  to  support 
the  Ukase  of  1821.  Therefore  I  am  justified  in  saying — and  I  am  sure 
you  will  follow  me — that  in  no  sense,  from  the  point  of  view  I  am 
following,  was  it  a  contemporaneous  document. 

But  it  is  curious,  Sir,  that  the  official  document  of  the  7th  of  April 
1821,  coming  from  the  United  States  Minister  at  St.  Petersburg  contra- 
dicts that,  if  any  reliance  can  be  placed  upon  it,  for  in  1824  the  official 
Minister  of  the  United  States,  writing  to  Mr.  Adams,  makes  that  state- 
ment with  the  authority  of  his  position  at  a  time  when  unquestionably 
the  company  were  using  all  the  powers  they  had  to  get  an  extension  of 
their  privileges. 

But,  Mr.  President,  this  matter  is  really  put  beyond  all  question  by 
the  Riccord-Pigott  correspondence;  and  this  incident  in  the  case  is  a 
very  curious  one.  I  trust  my  learned  friends  will  not  misunderstand 
me.  I  am  satisfied  that  everything  that  has  been  put  forward  on  behalf 
of  the  United  States  both  by  their  agent  and  their  counsel  has  been 
put  forward  in  the  fullest  good  faith;  but  I  shall  have  to  call  attention 
to  the  fact  that  when  it  is  necessary  to  remove  the  impression  of  an 
argument  which  is  founded  on  original  and  official  documents,  they  are 
suggested  for  the  first  time  in  this  case,  after  the  lapse  of  years  and 
years,  to  be  either  incorrect  in  their  phraseology  or  to  have  a  different 
meaning  to  that  which  the  words  themselves  would  indicate.  That 
occurs  more  than  once  in  the  course  of  this  case. 

Now,  sir,  in  the  original  case  now  withdrawn,  the  Riccord-Piggott 
correspondence  was  put  forward  as  an  instance  of  Russia  preventing 
foreign  trade.  It  is  sufficient  for  my  purpose  to  call  your  attention, 
Sir,  simply  to  the  fact — I  read  nothing  from  it — that  on  page  45  of  the 
United  States  Case,  the  Riccord-Pigott  incident  appeared  as  under  the 
date,  quite  correctly,  of  1819.  It  ran  through  four  pages,  from  45  to  49; 
and  it  was  used,  perfectly  legitimately — as  the  documents  were  then 
supposed  to  exist: — in  order  to  support  the  case,  which  they  then 
believed  to  be  the  truth,  that  Russia  had  prevented  vessels  from  going 
into  Behring  Sea.  Will  you  be  good  enough,  Mr.  President,  to  kindly 
let  your  eye  run  on  to  page  49 — all  is  now  struck  out  from  page  45  to 
page  49 — but  at  page  49  you  will  observe  that  the  thread  of  the  story  is 
then  taken  up : 

It  thus  appears  from  the  foregoing  citations  that,  so  far  as  it  concerns  the  coasts 
and  waters  of  Bering  Sea,  the  ukase  of  1821  was  merely  declaratory  of  proexisting 
claims  of  exclusive  jurisdiction  as  to  trade,  which  had  been  enforced  therein  for 
many  years. 

That  is  not  withdrawn.  That  is  a  statement  made  on  evidence  which 
they  then  believed  to  be  true,  that  for  many  years  the  trade  of  foreigners 
had  been  prohibited  in  Behring  Sea. 

The  Ukase  of  1799  which  set  forth  a  claim  of  exclusive  Russian  jurisdiction  as  far 
south  as  latitude  65°,  called  forth  no  protest  from  any  foreign  powers,  nor  was  objec- 
tion offered  to  the  exclusion  of  foreign  ships  from  trade  with  the  natives  and  hunt- 
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ing  fur-bearing  animals  in  the  waters  of  Behring  Sea  and  on  the  Aleutian  Islands  as 
a  result  of  that  ukase  and  of  the  grant  of  exclusive  privileges  to  the  Russian  Amer- 
ican Company.  It  was  only  when  the  ukase  of  1821  sought  to  extend  the  Russian 
claim  to  the  American  continent  south  to  latitnde  51°,  and  to  place  the  coasts  and 
waters  of  the  ocean  in  that  region  under  the  exclusive  control  of  the  Russian  Amer- 
ican Company,  that  vigorous  protests  were  made  by  the  Governments  of  the  United 
States  and  Great  Britain. 

Therefore,  Sir,  there  stands  to-day  that  statement,  without — I  say  it 
with  great  respect — a  shadow  of  evidence  to  support  it,  that  prior  to 
1824  the  Ukase  of  1799  had  been  used  to  exclude  foreigners,  and  that 
in  fact  the  only  complaint  was  the  extention  of  the  Ukase  of  1821. 

Now,  Sir,  I  have  said  that  the  Riccord-Pigott  incident,  struck  out — 
honestly  and  fairly  struck  out — from  their  case  when  they  found  that 
they  had  relied  upon  falsified  documents,  when  you  look  at  the  true 
documents,  is  an  absolute  contradiction  of  their  statement  as  to  the 
exclusion  of  foreign  vessels  from  Behring  Sea.  I  will  take  this  as 
briefly  as  I  can,  but  it  is  of  some  importance.  May  I  ask  you  to  be 
good  enough  to  turn  to  page  18  of  the  British  Counter  Case.  The 
original  documents  are  set  out  in  the  revised  translation  supplied  us  by 
the  United  States  at  pages  13  to  17  of  Volume  one 5  but  you  need  not 
refer  to  that.  You  will  find  all  that  is  material  at  pages  18  and  19  of 
the  Counter  Case.    Now,  Sir,  what  are  the  facts  f 

Riccord  and  JKgott  had  made  a  contract  with  the  Russian  American 
Company  to  go  whaling;  the  monopoly  having  been  guaranteed  to  Rus- 
sian subjects:  the  Government  objected — not  at  all  improperly — to  an 
Englishman  having  any  interest  in  it;  and  accordingly  you  will  find  at 
page  18  the  extracts  from  the  letters  referred  to,  from  which  it  appears 
that  Riccord,  the  Superintendent  of  Kamtchatka,  had  made  an  agree- 
ment with  Pigott,  an  Englishman,  for  ten  years,  from  1819, 

with  reference  to  fishing  for  whales  and  extracting  oil  from  these  and  other  marine 
animals  on  the  shores  of  Kamchatka  and  on  those  of  all  Eastern  Siberia,  in  the 
harbours*and  bays  and  amongst  the  islands. 

I  need  not  remind  you,  Mr.  President,  that  Eastern  Siberia  is  washed 
by  Behring  Sea.  It  is  not  a  question  of  the  Pacific  Ocean  only.  It  is 
a  question  of  the  waters  right  up  into  Behring  Sea. 

Justice  Harlan. — That  Pigott  is  marked  on  your  map! 

Sir  Richard  Webster. — That  is  marked  on  the  map  at  Kotzebue 
Sound.  That  is  on  the  other  side.  I  was  at  present  taking  it  up  in  the 
order  of  time.    At  present  we  have  got  him  only  as  far  as  Kamchatka. 

Lord  Hannen.— You  did  not  read  all  of  that.  It  reads  uOn  the 
shores  of  Kamchatka". 

Sir  Richard  Webster. — Perhaps  I  did  not  express  myself  plainly. 
I  am  now  merely  dealing  with  the  Western  side,  Kamchatka  and  East- 
ern Siberia,  not  with  the  United  States  side. 

Now,  what  is  the  objection  which  the  Governor  takes t  I  will  tell 
you,  Mr.  President,  if  you  will  look  at  the  original  correspondence.  It 
turns  out  that  the  company  were  unwilling  to  enter  into  the  whaling 
trade.  It  did  not  pay  or  they  supposed  it  would  not  pay.  Whereupon 
they  were  directed  to  turn  their  attention  to  the  whale  fishery;  and 
the  Government  further  ordered  that  no  foreigner  should  be  allowed  to 
enter  a  merchant  guild,  or  to  settle  at  Kamtchatka  or  Okhotsk,  and  that 
no  foreign  merchant-vessel  should  be  permitted, 

to  trade  at  those  places  under  any  circumstances,  or  to  enter  the  ports  of  Eastern 
Siberia  except  in  case  of  distress. . .  Furthermore,  the  Englishman  Davis  at  Okhotsk, 
and  Dobello's  agent  in  Kamtchatka  are  to  be  informed. . .  that  the  Government 
refuses  them  permission  to  remain  at  those  places,  or  to  build  houses  or  hold  real 

Sropertv  there;  the  local  authorities  shall  afford  them  all  proper  facilities  for 
isposal  of  their  property  and  leaviug  the  country. 
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Sir,  as  time  is  of  great  importance,  I  will  merely  mention — it  is  not 
necessary  to  read  it — the  rest  of  the  document  at  page  14.  I  am  quotin  g 
from  the  United  States  translation  at  page  14  of  Appendix  I.  It  will 
appear  that  in  the  end  the  only  prohibition  was  against  holding  land  or 
entering  the  trade  guilds;  and  more  than  that,  that  they  might  be  in  Beh- 
ring  Sea  is  obvious  because  they  could  not  very  well  enter  the  ports  of 
eastern  Siberia  except  in  case  of  distress,  unless  they  were  up  there 
somewhere  in  the  sea.  1  need  not  pause  to  argue  that,  because  the 
facts  are  conclusive.  If  you,  Mr.  President,  and  the  other  members  of 
the  Court,  will  kindly  look  at  page  19  of  this  correspondence  produced 
to  us  upon  notice  to  Mr.  Foster,  you  will  find  a  letter  that  shows  that 
Pigott  was  trading  on  the  coast  of  Behrihg  Sea,  and  had  gone  up  as 
far  as  Kotzebue  Sound,  the  place  I  quoted  when  Mr.  Justice  Harlan  was 
good  enough  to  put  the  question  to  me,  and  a  letter  of  January  21, 
1821,  puts  it  beyond  all  doubt  what  the  fact  was: 

On  the  29th  September,  1820,  the  American  brig  "Pedlar"  arrived  at  this  port. 
Her  captain  is  Meek,  a  brother  of  Meek  who  is  well  known  to  yon.  She  had  on 
board  Mr.  Pigott,  with  whom  yon  are  well  acquainted.  He  was  the  snpercargo  or 
owner;  for  the  cargo  was  under  his  control,  and  he  directed  the  movements  of  the 
ship.    He  had  come  from  Kamtchatka  in  eighteen  days. 

There  were  at  that  time  two  men-of-war  on  the  roadstead,  and  this  fact  afforded 
me  frequent  opportunities  of  meeting  Pigott,  for  he  was  acquainted  with  the  officers 
of  both  of  them.  They  had  met  beyond  Bearing  Straits  in  Kotzebue  Sound,  and  had 
been  anchored  there  together.  He  said,  in  a  hesitating  way,  that  he  had  been  trading 
there. 

I  must  confess  that  I  woe  wrong  when  I  said,  in  a  letter  to  Michael  Miohailovitch 
that  a  single  man-of-war  would  be  sufficient  to  put  an  end  to  this  traffic. 

It  is  not  necessary,  of  course,  to  point  out  that  if  this  were  not  some- 
thing serious,  it  would  not  have  been  spoken  of  in  this  way. 

To  tell  the  truth,  I  did  not  believe  it  at  the  time;  but  I  was  afraid  that  a  whole 
squadron,  or  at  least  a  couple  of  frigates,  would  come  down  upon  us.  This  prospect 
frightened  me,  both  as  Manager  of  the  American  Colonies  and  as  a  Russian.  They 
would  have  eaten  np  all  our  provisions,  and  cost  the  Emperor  a  lot  of  money,  without 
doing  much  good. 

What  hope  is  there  that  a  single  frigate  will  be  able  to  stop  this  traffic  on  our 
shores,  abounding  in  straits  and  excellent  harbours,  and  so  well  known  to  these  Amer- 
icans that  they  may  be  called  the  pilots  of  these  coastst  They  will  always  be  on  good 
terms  with  the  natives. . . 

Is  it  not  a  little  strong,  Mr.  President,  for  my  learned  friends,  in  the 
face  of  the  facts  that  their  own  documents  disclose,  to  adhere,  as  I 
understand  them  to  adhere,  in  their  Counter  Case,  to  the  view  that 
prior  to  1821  there  had  been  a  prevention  of  trade  and  an  exclusion  of 
foreigners  from  taking  part  in  the  trade  withiu  the  prohibited  region? 

Lord  Hannen. — Was  there  not,  Sir  Richard — I  am  not  dealing  with 
its  effect — a  prohibition  of  trade  with  the  natives  on  the  shores  by  the 
Russians! 

Sir  Richard  Webster. — At  what  date,  my  Lord! 

Lord  Hannen.— Well,  from  the  date  of  1799. 

Sir  Richard  Webster. — I  think  there  was.  The  important  point 
is  that  it  was  in  order  to  prevent,  if  they  could,  access  to  the  shores, 
and  that  it  is  wholly  untrue  to  suggest,  as  the  original  Case  did,  that 
the  object  of  the  Ukase  of  1799  was  to  prevent  the  vessels  from  navi- 
gating the  waters  of  Behring  Sea  or  from  exercising  rights  upon  the 
high  sea.  I  think  what  my  Lord  Hannen  was  good  enough  to  refer  to 
is  section  10,  (on  page  13  of  the  British  Counter  Case),  of  the  Ukase 
of  1799: 

10.  In  granting  to  the  Company  for  a  period  of  twenty  yean,  throughout  the  entire 
k  extent  of  the  lands  and  islands  described  above,  the  exclusive  right  to  all  acquisitions, 

industries,  trade,  establishments;  and  discoveries  of  new  countries,  etc. 
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I  am  not  sure,  my  Lord,  that  in  terms  the  Ukase  of  1799  prohibited 
foreign  trade;  but  it  is  not  material  for  my  purpose.  I  would  assume 
that  the  general  effect  of  it  may  have  been  to  give  foreign  trade,  as  far 
as  Russia  could,  to  the  particular  company.  But  the  point  that  I 
desire  to  bring  out  is  that  there  is  absolutely  no  evidence  of  any  exer- 
cise of  the  right  of  exclusion  by  Russia.  On  the  contrary,  when  yon 
come  to  look  at  the  documents,  it  is  clear  that  there  had  been  extensive 
interference  with  their  foreign  trade,  which  the  company  objected  to. 

Mr.  Justice  Harlan. — Whatever  rights  were  given  by  that  Ukase 
were  given  exclusively  to  this  company  f 

Sir  Richard  Webster.— Certainly. 

Mr.  Justice  Harlan.— Whether  they  extended  to  the  whole  ocean 
or  only  to  the  coasts  or  islands  f 

Sir  Richard  Webster. — So  far  as  Russia  was  concerned,  whatever 
she  gave,  she  gave  it  exclusively  to  the  company.  It  is  quite  clear  that 
the  United  States  view  in  1821  was  that  it  had  no  operation  against 
foreigners,  and  I  submit  it  would  have  no  operation  against  foreigners. 
Its  object  was  to  consolidate  the  many  rival  companies.  That  is  stated 
also  in  Bancroft's  book,  quoted  in  the  British  Case,  but  I  do  not  go  back 
upon  that. 

Now,  Mr.  President,  if  you  will  turn  over  to  page  20  of  our  Counter 
Case,  you  will  find  there  the  letter  from  the  Governor-General  of 
Siberia : 

We  are  familiar  with  the  oomplainte  made  by  ike  American  Company  in  regard  to  the 
bartering  carried  on  by  citizens  of  the  United  States  at  their  establishments,  and  in 
regard  to  their  supplying  the  natives  with  fire-arms.  These  complaints  are  well 
founded,  but  nothing  can  be  done  in  the  matter.  It  would  be  useless  to  apply  to  the 
United  States  Government  to  stop  the  trading:  the  commercial  rules  of  the  United 
States  do  not  allow  such  interference  on  the  part  of  their  Government.  The  only 
thing  to  be  done  ie  for  the  Company  to  endeavour  to  strengthen  the  defences  of  the 
principal  places  in  the  Colonies,  and  for  the  Government,  at  least,  not  to  favour  thie 
foreign  trade.  But  the  establishment  of  a  whale  fishery  on  the  eastern  shores  of 
8iberia  would  undoubtedly  favour  it  in  a  high  degree.  The  establishment  of  a  whale 
fishery  would  be  a  pretext  for,  and  an  encouragement  to,  foreign  trade. 

Later  down  in  the  same  letter: 

Mr.  Eiccord — 

He  was  the  Superintendent  of  Kamschatka— 

eaye,  in  his  letter.  thatt  owing  to  the  smallnees  ofourforeee  in  that  part  of  the  world, 
we  cannot  prevent  foreigners  from  whaling.  In  the  firet  place,  we  may  not  be  so  weak 
as  he  supposes.  The  occasional  appearance  of  a  single  properly  armed  ship  may  be 
sufficient  to  keep  quiet  and  disperse  all  these  whalers. 

Then  on  the  28th  of  February,  1822,  you  will  find  that  the  object 
which  was  recognized  there  was  to  get  a  footing  for  this  purpose— for 
the  purpose  of  collecting  furs  on  the  Aleutian  Islands, 

or  on  the  northern  islands  situated  in  the  direction  of  B eh  ring  Strait,  that  he  made 
his  proposal,  of  which  you  have  already  been  informed,  with  regard  to  whaling  and 
fishing  for  the  benefit  of  Kamtehatka  and  Okhotsk. 

In  the  face  of  that.  Mr.  President,  it  is  not  too  much  to  say,  I  submit 
that  regarded  from  tne  point  of  view  of  information  and  facts  gathered 
from  every  source,  there  is  not  the  slightest  shred  of  evidence  beyond 
the  withdrawn  documents,  now  admitted  to  be  untrustworthy  and  not  to 
be  relied  upon,  of  any  exercise  by  Russia  at  all  prior  to  1821. 

Now  I  come  to  1821 ;  and  I  must  be  permitted  to  make  a  few  observa- 
tions with  regard  to  the  Ukase  of  1821.  I  read  to  you,  Mr.  President, 
before  we  adjourned,  at  the  suggestion  of  my  learned  friend,  Sir  Charles 
Russell,  from  page  38, 1  think,  if 1  remember  right,  of  the  British  Case, 
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the  language  of  the  Ukase;  and  I  need  not  read  it  again.  I  may  have 
to  refer  to  it  perhaps  in  another  connection.  Now  I  ask  the  kind  atten- 
tion of  the  Tribunal  to  a  point  made  by  my  learned  friend  Mr.  Carter, 
which,  if  I  may  be  permitted  to  say  so  as  an  advocate,  certainly  was 
somewhat  surprising.  He  said  Russia  never  attempted  to  claim  any 
exclusive  jurisdiction  in  any  part  of  Behring  Sea:  that  it  was  not  a 
claim  to  exclusive  jurisdiction ;  and  Mr.  Garter  supported  his  statement 
by  printed  passages  in  the  Argument.  I  can  give  the  references  in  case 
they  be  required.  • 

Says  Mr.  Garter,  it  was  not  a  claim  to  exclusive  jurisdiction;  and 
here  again  I  speak  with  care.  For  the  first  time,  for  the  purposes  of 
this  argument,  it  is  suggested  that  the  claim  to  exclude  the  ships  of 
all  nations  100  miles  from  the  coast  is  not  a  claim  to  exclusive  jurisdic- 
tion and  exclusive  dominion.  I  confess,  so  far  as  advocates  are  allowed 
to  have  feelings,  that  a  feeling  of  surprise  did  come  across  me.  It 
occurred  to  me  that  this  proposition  required  some  authority:  that 
excluding  vessels  from  100  miles  from  the  coast  was  not  an  assertion  of 
exclusive  dominion  and  an  exercise  of  exclusive  jurisdiction. 

I  desire  to  say  here  with  reference  to  an  observation  made  by  Mr. 
Justice  Harlan  more  than  once  to  my  learned  friend,  the  Attorney- 
General,  that  I  do  not  think  that  Russia  had  any  intention  of  closing 
Behring  Sea.  I  do  not  think  that  Russia  at  that  time  knew  anything 
about,  the  actual  width  of  the  passes.  I  do  not  suppose  the  passes 
had  been  surveyed.  They  may  have  had  sufficient  knowledge  to  know 
that  they  might  have  closed  it,  or  they  might  have  not.  That  they 
claimed  that  this  part  of  the  world  had  all  the  characteristics  which 
would  have  justified  them  in  closing  the  whole  area,  there  is  no  doubt; 
but  I  am  disposed  to  adopt,  if  I  may  say  so,  the  view  put  forward  by 
Mr.  Justice  Harlan,  that  whatever  they  meant  by  their  hundred  miles, 
they  did  not  have  it  in  their  mind  that  thereby  no  ship  would  be  able 
to  go  into  the  middle  of  Behring  Sea;  but  if  once  that  be  recognized, 
it  strengthens  my  position  enormously.  For  on  what  authority  of  text- 
book, judicial  writer,  or  judgment,  can  my  friend  suggest  that  exclud- 
ing ships,  excluding  navigation,  from  a  given  belt  from  your  coasts  is 
not  making  them,  even  something  more  than  territorial  waters,  for  it  is 
an  exercise  of  dominion.  Why,  Sir,  may  I  remind  this  Court,  every 
member  of  which,  I  know,  is  acquainted  with  the  fact,  that  it  has  been 
a  subject  of  discussion  whether  even  within  the  three-mile  limit  there 
is  not  a  right  of  navigation  for  peaceful  purposes.  I  know  Mr.  Juctice 
Harlan  was  good  enough  to  read  through,  or  look  through,  the  judg- 
ments in  Queen  v.  Keyn.  There  is  a  very  considerable  discussion  in 
many  of  the  judgments  in  Queen  v.  Keyn  as  to  whether  in  territorial 
waters,  that  is  to  say  in  waters  in  which,  for  certain  purposes,  undoubt- 
edly the  country  had  exclusive  jurisdiction  and  exclusive  dominion, 
whether  the  right  of  peaceful  passage  was  not  still  an  international 
right.  I  believe  I  am  not  going  too  far  in  saying  that  all  the  Judges 
took  that  view ;  and  yet  in  the  face  of  that  discussion,  counsel  are  found 
to  say  that  the  claim  to  exclude  ships  from  100  miles  of  the  coast  is  not 
an  attempt  to  exercise  over  those  100  miles  sovereign  jurisdiction. 

I  have  looked  at  several  books,  and  I-  might  really  occupy  as  many 
hours  as  1  wish  to  occupy  minutes,  in  citing  authorities  to  show  that 
the  origin  of  all  this  idea  of  exclusion  was  an  extension  tff  dominion 
over  territorial  waters,  land-locked  seas,  and  a  variety  of  arguments 
that  have  been  brought  forward  to  give  exclusive  dominion;  but  I  will 
content  myself  with  reading  from  Chancellor  Kent.  I  ask  the  Tribunal 
to  listen  to  what  Chancellor  Kent  said  of  this  claim  of  Russia,  which  is 
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sufficient  for  my  purpose.  Mr.  President,  you  know  Chancellor  Kent 
by  name,  the  great  American  jurist.  This  is  in  the  original  edition. 
When  I  say  the  original  edition,  I  am  not  certain  it  is  in  the  first,  but  it 
is  one  of  the  editions  which  were  edited  by  the  great  lawyer  himself; 
and  I  read  from  the  9th  edition,  published  in  1858,  from  the  original 
page  31,  the  original  text,  volume  I: 

The  claim  of  Russia  to  sovereignty  over  the  Pacific  Ocean,  north  of  the  51st  degree 
of  latitude  as  a  close  sea,  was  considered  by  oar  Government  in  1822  to  be  against 
the  rights  of  other  nations. 

Mr.  Chancellor  Kent  was  not  in  the  habit  of  using  ei  ther  vague  language 
or  uncertain  language.  He  describes  it  there  as  the  claim  of  Russia  to 
sovereignty;  and  I  want  to  ask  this  Tribunal — I  must  not  anticipate 
what  1  have  to  say  later  on  in  attempted  reply  to  Mr.  Phelps'  argument, 
but  I  ask  again,  is  there  the  vestige  of  an  authority  for  the  suggestion 
that  the  right  to  exclude  other  ships  from  navigating  a  belt  of  water 
along  side, <>n  the  borders  of, a  coast, is  otherwise  than  an  act  of  sover- 
eignty! Why,  the  very  acts  that  we  have  got  to  discuss  later  on,  the 
acts  which  are  properly  justified  as  municipal  statutes,  Acts  of  Parlia- 
ment, in  order  to  protect  certain  interests  there,  are  a  very  much  less 
exercise  of  the  sovereign  power  of  legislation,  and  are  justified  and 
supported  by  special  considerations.  But  this  was  a  claim  to  exercise 
exclusion,  or  to  confiscate  vessels  if  they  came  within  100  miles  of  the 
coast;  and  yet,  knowing  the  stress  of  the  position,  counsel  suggest  that 
that  was  not  the  exercise  of  exclusive  jurisdiction,  but  was  what  they 
are  pleased  to  call  a  defensive  regulation. 

There  is  not,  Mr.  President,  as  far  as  I  know,  as  far  as  my  research 
has  euabled  me  to  trace  out  this  matter^  a  vestige  of  an  authority,  in 
text-book,  judgment  or  legal  writer,  to  indicate  that  exclusion  of  vessels 
from  a  margin  of  the  sea — absolute  exclusion — is  otherwise  than  an  act 
of  dominion  and  an  act  of  sovereignty.  Why,  really,  if  you  will  look  at 
the  citation  at  page  141  of  the  United  States  argument,  from  Sir  Henry 
Maine,  you  will  find  these  words.  I  might  refer  to  half  a  dozen  author- 
ities cited  by  Mr.  Carter;  but  at  the  bottom  paragraph  of  the  citation 
from  Sir  Henry  Maine,  you  will  find  this: 

At  all  events,  this  is  certain,  that  the  earliest  development  of  maritime  law  seems 
to  have  consisted  in  a  movement  from  mare  liberum,  whatever  that  may  have  meant, 
to  mare  cl a usum— from  navigation  in  waters  over  which  nobody  claimed  authority, 
to  waters  under  the  control  of  a  separate  sovereign.  The  closing  of  seas  meant 
delivery  from  violent  depredation  at  the  cost  or  by  the  exertion  of  some  power  or 
powers  stronger  than  the  rest.  No  doubt  sovereignty  over  water  began  as  a  benefit 
to  all  navigators,  and  it  ended  in  taking  the  form  of  protection. 

And  at  page  146,  quoting  from  the  opinion  of  Sir  Robert  Phillimore, 
in  Queen  v.  Keyn: 

According  to  modern  international  law  it  is  certainly  a  right  incident  to  each  state 
to  refuse  a  passage  to  foreigners  over  its  territory  by  land,  whether  in  time  of  peace 
or  war.  But  it  does  not  appear  to  have  the  same  right  with  respect  to  preventing 
the  passage  of  foreign  ships  over  this  portion  of  the  high  seas. 

And  the  passage,  Mr.  President,  which  I  referred  to  just  now  is  at 
page  40  of  the  same  book,  where  in  his  argument  upon  this  question, 
Mr.  Carter  states  it  in  this  way: 

Russia  never  at  any  time  prior  to  the  cession  of  Alaska  to  the  United  States 
claimed  any  exclusive  jurisdiction  in  the  sea  now  known  as  Behring  Sea,  beyond 
what  are  commonly  termed  territorial  waters.  She  did,  at  all  times  since  the  year 
1822,  assert  and  enforce  an  exclusive  right  in  the  "seal  fisheries"  in  said  sea,  and 
also  asserted  and  enforced  the  right  to  protect  her  industries  in  said  "fisheries" 
and  her  exclusive  interest  in  other  industries  established  and  maintained  by  her 
upon  the  islands  and  shores  of  said  sea,  as  well  as  her  exclusive  enjoyment  of  her 


ORAL  ARGUMENT  OF  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P.      427 

trade  with  her  oolonial  establishments  upon  said  islands  and  shores,  by  establishing 
prohibitive  regulations  interdicting  all  foreign  vessels,  except  in  certain  specified 
instances,  from  approaching  said  islands  and  shores  nearer  than  100  miles. 

Now,  Mr.  President,  let  us  just  for  a  few  moments  consider  what  the 
assertion  of  Bussia  was;  and  I  will  ask  you  once  more  to  turn  to  the 
language  of  the  Ukase  of  1821,  which  will  be  found  on  page  38  of  the 
British  case.  The  statement  is  as  conveniently  set  out  there  as  at  any 
other  place. 

Section  1.  The  pursuits  of  commerce,  whaling,  and  fishery,  and  of  all  other  industry, 
on  all  islands,  ports,  and  gulfs,  including  the  whole  of  the  north  west  coast  of  Amer- 
ica, beginning  from  Bearing  Straits  to  the  51st  of  northern  latitude;  also  from  the 
Aleutian  Islands  to  the  eastern  eoast  of  Siberia,  as  well  as  along  the  Kuril®  Islands, 
from  Behring  gtraits  to  the  south  cape  of  the  Island  of  Urup,  viz.,  to  the  45°  50' 
northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

Section  2.  It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on  the 
coasts  and  islands  belonging  to  Russia,  as  stated  above,  but  also  to  approach  them 
within  less  than  100  Italian  miles.  The  transgressor's  vessel  is  subject  to  confiscation, 
along  with  the  whole  cargo. 

Senator  Morgan. — Does  anybody  know  whether  there  is  a  "comma" 
in  front  of  the  words,  "beginning  from  Behring  Straits ",  in  the  original 
text! 

Sir  Eiohard  Webster. — In  this  copy  there  is  a  comma  in  front  of 
the  second  "  Behring  Straits".  There  is  no  comma  at  the  first  one.  It 
is,  "beginning  from  Behring  Straits  to  the  51st  degree  of  northern  lati- 
tude"— on  the  eastern  side;  and  "from  Behring  Straits  to  the  south 
cape  of  the  Island  of  Urup" — on  the  western  side.  That  was  the  claim 
of  Russia.  r 

Senator  Morgan. — The  question  I  had  in  my  mind  was  whether  that 
was  not  a  new  description  of  the  North -West  Coast,  adopted  by  Russia. 

Sir  Eiohard  Webster. — No — "from  Behring  Straits  to  South  of 
51°  north  latitude",  is  the  same  description.  It  is  new  in  one  sense — 
that  there  are  four  or  five  others  suggested  in  the  course  of  the  argument 
by  my  friends.  It  is  no  new  description  as  far  as  we  are  concerned — 
it  is  the  description  of  the  North- West  Coast  of  America,  as  far  as  I 
know,  that  prevailed  throughout. 

Senator  Morgan. — The  "North- West  Coast  of  America"  might,  in 
a  certain  aspect  of  the  subject  have  referred  to  a  limited  portion  of  the 
shore. 

Sir  Eiohard  Webster. — Perfectly  true. 

Senator  Morgan. — Whereas,  in  giving  an  implied  latitude  to  the 
grant  of  privilege  there,  they  might  have  made  it  more  specific  by 
saying  the  "North- West  Coast  of  America",  and  then  mjake  a  new 
definition,  giving  the  beginning  of  it. 

Sir  Eiohard  Webster. — The  words  are  "the  whole  of  the  North- 
West  Coast  of  America" — perfectly  true;  and  if  there  be  a  document — 
and  I  hope  this  will  not  be  forgotten — giving  another  meaning  to 
"north-west  coast",  at  any  stage  of  this  correspondence,  I  will  read  it 
of  course,  and  not  only  read  it,  but  will  point  out,  (if  there  be  such  a 
document)  its  full  meaning  against  me.  But  I  must  in  deference  to 
what  you  have  been  good  enough  to  put  to  me — say  that  I  assert  again, 
from  the  time  of  the  Ukase,  down  through  the  whole  history,  to  the 
cession  in  1867,  there  is  not  a  document  that  suggests  that  "North- 
west", had  the  limited  meaning. 

Now  my  friends  say  this:  "It  is  perfectly  true  that  the  Ukase  did 
include  the  whole  North-West  Coast:  It  is  perfectly  true  that  the 
Ukase  did  include  the  whole  Pacific  Ocean  and  Behring  Sea — (I  am 
using  that  expression  so  as  not  to  be  thought  to  be  begging  it  against 
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them — what  they  call  the  "  Pacific  Ocean  ",  and  Behring  Sea) — but  the 
Treaty  did  not,  and  therefore,  yon,  Great  Britain  acquiesced  in  the 
claim  of  Bussia  in  Behring  Sea".  Is  that  true,  or  is  it  not,  Mr.  Presi- 
dent f  I  do  not  wish  to  do  an  injustice,  if  I  can  avoid  it,  to  my  friend. 
1  will  read  two  passages  from  the  Counter  Case  and  Argument  which 
make  this  clear. 
At  page  19  of  the  Counter  Case  they  say  this : 

The  Ukase  of  1831  evoked  strong  protests,  and  the  character  of  these  protests  is 
explained  at  pages  60  and  51  of  the  Case  of  the  United  States.  It  is  further  pointed 
ont  at  pages  52  and  53  that  in  the  treaties  resulting  from  these  protests  a  clear  dis- 
tinction is  intended  to  be  drawn  between  the  Pacific  Ocean  ana  Behring  Sea,  and 
that  by  formally  withdrawing  the  operation  of  the  Ukase  as  to  the  Pacific  Ocean, 
but  not  as  to  Behring  Sea,  a  recognition  of  its  continued  operation  over  the  latter 
body  of  water  was  necessarily  implied. 

Now  there  is  nothing  much  stronger  than  this  assertion  which  they 
have  attempted  to  prove— that  inasmuch  as  the  Treaties  themselves, 
either  on  their  face  or  by  looking  at  documents  which  Great  Britain 
could  not  deny — either  from  the  Treaties  and  those  documents,  "  Pacific 
Ocean"  does  not  include  "Behring  Sea ";  "North- West  Coast"  does 
not  go  further  north  than  60°.  Therefore  there  is  an  ample  recognition 
of  the  continued  operation  of  the  Ukase  of  1821  over  Behring  Sea  and 
over  the  North-West  Coast,  north  of  60°. 

Now  Mr.  President,  I  must  address  myself  to  this  point,  having  fall 
regard  to  the  nature  of  this  Tribunal,  and  not  being  able  to  dismiss  it 
in  the  summary  way  that  I  should  in  an  ordinary  Court  of  Justice  in 
our  Country.  Mr.  Carter  tells  me  that  the  United  States  Counsel  are 
not  quite  in  the  same  position  as  we  are,  but  that  the  opinion  of  United 
States  Counsel  is  supposed  to  give  validity  to  arguments;  therefore 
they  also  vouch  them,  and  therefore  I  must  deal  with  this  matter.  I 
find  at  page  36  of  the  United  States  Argument,  this  statement: 

In  tbe  view  of  the  undersigned,  Mr.  Blaine  was  entirely  successful  in  establishing 
his  contention  that  the  assertion  by  Russia  of  an  exceptional  authority  over  the 
seas,  including  an  interdiction  of  the  approach  of  any  foreign  vessel  within  100 
miles  of  certain  designated  shores,  while  abandoned  by  her  treaty  with  Great 
Britain  in  1825— 

I  ask  the  Tribunal  to  notice  this — 

as  to  all  the  northwest  coast  sonth  of  the  60th  parallel  of  north  latitude,  was,  so  far 
as  respects  Behring  Sea,  and  the  islands  thereof,  and  the  coast  south  of  the  60th 
parallel, — 

that  is  a  mis-print,  it  is  "north  of  the  60th  parallel" — 

never  abandoned  by  her,  but  was  acquiesced  in  by  Great  Britain. 

It  would  have  been  more  satisfactory  to  us  (and  I  think  it  would 
have  been  more  satisfactory  to  the  Tribunal),  if  inasmuch  as  a  definite 
finding  in  favor  of  the  United  States  is  asked  on  this  point,  Mr.  Carter 
had  found  it  possible  to  have  indicated  to  us  what  the  arguments  were 
in  support  of  that  complete  success  of  Mr.  Blaine;  but  inasmuch  as  I 
am  determined,  at  any  rate,  that  the  Tribunal  shall  know  the  exact 
position,  will  they  give  me  their  kind  attention  for  a  few  moments 
while  I  endeavour  without  one  word  of  colour  of  my  own,  to  show  that 
the  confidence  in  the  success  of  Mr.  Blaine  was  not  such  as  Mr.  Carter 
has  thought  fit  to  indicate  at  page  36;  and  I  will  ask  the  Tribunal  (if 
I  am  not  unduly  trespassing  on  them),  to  turn  to  Appendix  II  to  the 
British  Case,  because  the  few  documents  I  have  to  refer  to  happen  to 
be  set  out  verbatim  there. 
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I  torn,  first,  to  part  2  page  1.  I  am  not  going  to  read  the  letter,  but 
I  am  going  to  state,  Sir,  what  it  contains.  It  is  the  first  announce- 
ment from  the  Chevalier  de  Poletica  to  the  Secretary  of  State  of  the 
United  States.  It  is  under  date  of  the  28th  February  1822.  In  that 
letter  the  expression  "North- West  Coast",  occurs  six  times.  We  are 
not  now  on  the  question  of  a  charter  to  a  company — we  are  not  now  on 
the  question  of  privileges  given  to  individuals — we  are  on  the  question 
of  international  negotiations,  and  there  is  not  less  good  faith  between 
nations  than  there  is  between  individuals.  The  phrase  u North- West 
Coast"  is  used  six  times.  In  every  instance  it  is  used  of  the  coast 
extending  from  Behring  Straits  to  whatever  point  in  the  south  the 
Bussian  dominion  went  to. 

Therefore,  upon  the  question  of  what  "  North-West  Coast"  meant  in 
the  opening  letter  to  the  United  States  dealing  with  these  negotiations, 
u  North- West  Coast"  has  a  distinct  and  recognized  meaning. 

What  about  "Pacific  Ocean t"  "Pacific  Ocean"  occurs  several 
times,  but  I  will  call  attention,  if  you  please,  Sir,  to  the  passage  on 
page  3  near  the  end  of  the  letter: 

I  ought,  in  the  first  place,  to  request  you  to  consider.  Sir,  that  the  Russian  posses- 
sions m  the  Pacific  Ocean  extend  on  the  North-West  Coast  of  America  from  the 
Behring  Straits  to  the  51st  degree  of  north  latitude. 

No  Bussian  minister  has  ever  attempted  to  put  upon  this  language  the 
construction  my  friends  seek  to  put  upon  it.  According  to  my  friend, 
Mr.  Carter,  the  bargain  which  followed  out  this  negotiation,  without 
any  change  of  expression,  is  to  be  supposed  to  have  intended  a  different 
meaning  to  these  words.  When  that  negotiation  commenced,  "  North- 
west Coast "  had  a  distinct  and  definite  meaning  for  the  purpose  of  that 
negotiation.  "  Pacific  Ocean"  had  a  distinct  and  definite  meaniug  for 
the  purpose  of  that  negotiation.  The  two  are  consistent.  If  "  North- 
West  Coast"  means  the  lisidre only  from  60°,  then  "  Pacific  Ocean"  does 
not  include  Behring  Sea.  If  "  North- West  Coast"  does  go  up  to  Behring 
Straits  "  Pacific  Ocean  "  does  include  "  Behring  Sea  ",  and  I  am  not  over- 
stating the  case  as  you  will  find — in  every  single  instance  in  which  that 
occurs  in  that  letter  those  are  the  meanings  of  those  words. 

Now  that  is  the  opening  of  the  negotiations  with  the  United  States. 
Now  let  us  look  at  the  opening  of  negotiation  with  Great  Britain. 

Would  you  be  good  enough  to  turn  back  to  page  1  of  the  first  part — 
it  is  the  letter  from  Baron  Nicolay  to  the  Marquis  of  Londonderry.  It 
is  in  French,  but  perhaps  I  ought  to  refer  to  the  two  letters — Baron  de 
Nicolay's  of  the  31st  October,  including  Count  Nesselrode's  of  the  7th 
October.  They  are  at  pages  1  and  3  of  the  first  part.  They  are  both 
in  French,  but  any  member  of  the  Tribunal  who  will  kindly  run  his  eye 
down  will  be  able  to  see  the  words  in  a  moment  in  several  places:  Les 
cStes  nord-ouestde  VAmirique  appurtenant  d,  la  Russie;  les  cotes  nord- 
ouest  de  VAmirique :  La  cote  nord-ouest  de  VAmirique,  depuis  le  ditroit 
de  Behring  jusqu'au  51°. 

Then  turning  over  the  next  page  you  will  see: 

Oettepartie  de  VOcian  Pacifique,  que  bordent  nos  possessions  en  Amir- 
ique  et  en  Asie. — 

that  is,  the  Pacific  Ocean  which  bounds  our  possessions  in  America  and 
in  Asia.  And  further  down  in  the  same  letter  there  is  another  reference 
to  the  Pacific  Ocean. 

Now  this  letter  of  the  7th  October,  from  Count  Nesselrode  to  Count 
Lieven,  again  has  many  references  both  to  the  North  West  Coast  and 
the  Pacific  Ocean,  and  again  occurs  the  phrase.  Les  possessions  Russes 
sur  les  cAtes  nord-ouest  de  VAmirique  et  nordest  de  VAsie. 
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And  then  again:  La  oSte  nord-ouest  de  VAm6rique,  depute  le  dStroit  de 
Behring  jusqu'au  51  de  latitude  septentrionale — a  farther  reference  to  the 
Pacific  Ocean.  Therefore,  in  the  documents  which  open  the  diplomatic 
negotiations  these  words  are  used,  and  used  in  the  only  sense  in  which 
they  could  be  used,  as  meaning  the  whole  "  North- West  Coast",  the 
whole  of  the  "  Pacific  Ocean  ".  Is  there  less  good  faith  between  nations 
than  between  individuals!  I  am  to  be  followed  by  one  whom  I  know 
to  be  a  great  lawyer  and  advocate  and  diplomatist.  Will  my  friend, 
Mr.  Phelps,  suggest — I  know  he  will  not — that  good  faith  between  peo- 
ple who  are  negotiating,  between  nations,  is  less  than  between  individ- 
uals f  If  anything — if  there  could  be  such  a  difference  of  standard — it 
should  be  higher;  but  at  any  rate  it  should  be  as  high. 

Now,  Sir,  the  position  of  things  is  this — that  had  this  been  an  ordi- 
nary contract  between  individuals  and  you  wanted  to  turn  round  and 
say:  It  is  quite  true  that  we  began  the  negotiation  understanding 
what  we  meant  by  "  Northwest  coast":  it  is  quite  true  that  we  began 
the  negotiation  understanding  what  we  meant  by  "  Pacific  Ocean",  but 
in  the  course  of  the  negotiations  those  words  acquired  a  different  mean- 
ing: "North- West  coast"  no  longer  meant  what  we  called  it  "from 
Behring  Straits  to  51°",  it  only  meant  "from  60°  to  54°".  "Pacific 
Ocean  "  no  longer  meant  what  we  called  it,  it  only  meant  "  that  part  of 
the  Pacific  Ocean  which  is  south  of  the  Aleutian  Islands". 

I  will  appeal  to  any  judge — to  any  one  who  has  any  judicial  or  legal 
experience.  Assuming  that  a  negotiation  between  individuals  6tarts 
with  both  parties  understanding  "Pacific  Ocean",  and  "North- West 
Coast,"  as  meaning  what  I  have  said,  and  one  of  the  parties  after  the 
contract  turns  round  and  says :  "  Oh  no,  when  I  made  the  contract  with 
you  I  meant  something  quite  different  by  those  two  expressions",  what 
is  the  first  thing  a  judge  would  say!  It  is:  "  Where,  in  the  course  of 
the  negotiations  did  you  ever  call  the  attention  of  the  other  party  "  to 
the  fact  that  you  were  using  the  expressions  in  a  different  meaning  f  I 
hope  I  have  made  my  point  clear  to  your  mind,  Mr.  President — I  do  not 
wish  to  repeat  myself— I  say,  starting  in  October  1821,  through  the 
whole  course  of  these  books  (and  all  the  original  documents  are  here), 
there  is  not  a  trace  of  the  suggestion  of  a  change  of  meaning  in  either 
" North-West  Coast "  or  "  Pacific  Ocean  ",  so  that  the  point  which  Mr. 
Senator  Morgan  was  good  enough  to  put  to  me  for  my  consideration 
tells  in  my  favour,  because  they  were  using  words  in  a  meaning  per- 
fectly well  known  to  the  parties.    But  is  there  anything  the  other  way! 

Mr.  Justice  Harlan. — Will  you  let  me  ask  you,  Sir  Richard,  if  it  will 
not  interrupt  you,  what  do  you  think  Mr.  Adams  meant  in  his  letter  to 
Mr.  Middleton  of  July  22nd  when  he  said  "  the  Southern  Ocean"! 

Sir  Ei chard  Webster. — To  what  page  are  you  referring,  Judge! 

Mr.  Justice  Harlan. — To  page  141  of  vol.  I  of  the  Appendix  to  the 
Case  of  the  United  States. 

Sir  Eiohard  Webster. — To  what  passage,  Judge,  might  I  ask! 

Mr.  Justice  Harlan. — The  third  paragraph. 

Sir  Richard  Webster. — The  paragraph  commencing :  "The  United 
States  can  admit  no  part  of  these  claims"! 

Mr.  Justice  Harlan. — Yes. 

Sir  Richard  Webster. — It  says : 

The  United  States  can  admit  uo  part  of  these  claims.  Their  right  of  navigation 
and  of  fishing  is  perfect,  and  has  been  in  constant  exercise  from  the  earliest  times 
after  the  peace  of  1783,  throughout  the  whole  extent  of  the  Southern  Ocean,  subject 
only  to  the  ordinary  exceptions  and  exclusions  of  the  territorial  jurisdictions,  which 
so  far  as  Russian  rights  are  concerned  are  confined  to  certain  islands  north  of  the 
fifty-fifth  degree  of  latitude,  and  have  no  existence  on  the  oontinent  of  America. 
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I  may  tell  you,  Judge,  that  I  am  very  much  obliged  to  you  for  point- 
ing it  out  to  me — it  tits  in  exactly  with  the- point  1  was  going  to  have 
urged  to  you  later  on.  At  this  time  it  was  a  recognized  principle— 
when  I  say  recognized  it  was  a  principle  of  international  law — I  do  not 
really  know  that  it  does  not  prevail  up  to  the  present  time — but  at  this 
time  it  was  a  recognized  principle  of  international  law  that  you  might 
land  on  unoccupied  coasts,  in  the  course  of  general  rights  of  fishing 
and  navigation.  Would  you  kindly  look  again  at  that  book.  I  am 
going  to  read  from  page  10  of  the  2nd  part  of  the  same  book  with  refer- 
ence to  Mr.  Justice  Harlan's  point  which  he  was  good  enough  to  put  to 
me.    This  is  a  letter  from  Mr.  Forsyth  who  was  Secretary  of  State. 

Mr.  Justice  Harlan. — The  letter  is  from  Mr.  Forsyth,  Secretary  of 
State  to  Mr.  Dallas. 

Sir  Richard  Webster. — The  second  paragraph  of  the  letter  is  this 
(See  Appen  II  B.  0.  part  2  p.  10) : 

The  1st  article  of  that  instrument  is  only  declaratory  of  a  right  which  the  parties 
to  it  possessed,  under  the  law  of  nations,  without  conventional  stipulations,  to  wit, 
to  navigate  and  fish  in  the  ocean  upon  an  unoccupied  coast,  and  to  resort  to  such 
coast  for  the  purpose  of  trading  with  the  natives. 

I  do  not  know,  Judge,  whether  you  know  that  the  same  claim  was 
made  by  the  United  States  much  later  in  connection  with  the  Falkland 
Islands.  It  was  at  this  time — I  do  not  know  that  it  is  not  still — sup- 
posed by  international  law  that  you  could  land  upon  an  unoccupied 
coast,  and  without  any  grant  or  permission  for  the  purpose  of  trading 
with  the  natives;  and  speaking  of  that,  Mr.  Wheaton  at  page  171 
referring  to  this  very  trading  says: 

Admitting  that  this  inference  was  just  and  was  in  contemplation  of  the  parties  to 
the  convention — 

That  is  about  the  ten  years: 

it  would  not  follow  that  the  United  States  ever  intended  to  abandon  the  just  right 
acknowledged  by  the  first  article  to  belong  to  them  under  the  law  of  nations  t.  e. 
to  frequent  any  part  of  the  unoccupied  coasts  of  North  America,  for  the  purpose  of 
fishing,  or  trading  with  the  natives. 

!Now,  my  answer  to  you,  Mr.  Justice  Harlan,  is  this; — That  Mr. 
Adams,  when  he  wrote  on  the  22nd  of  July,  said :  we  cannot  admit  your 
territorial  claims  down  to  latitude  51°;  we  cannot  admit  your  right  to 
prevent  us  from  navigating  and  fishing,  for  the  only  possessions  that 
you  have  occupied  are  certain  Islands  north  of  the  55°  of  latitude,  and 
therefore  he  was  again  referring  to  what  he  believed  to  be  the  true  view 
of  international  law,  that,  if  the  Russians  had  got  no  occupation,  they 
could  not  prevent  other  uations  from  landing. 

Mr.  Justice  Harlan. — I  do  not  thiuk  you  quite  appreciated  my  object 
in  asking  that  question,  Sir  Richard.  In  the  paragraph  before,  Mr. 
Adams  describes  the  protection  of  territorial  jurisdiction  "from  the 
45th  degree  of  North  latitude  on  the  Asiatic  coast  to  the  latitude  of 
51°  North  on  the  Western  coast". 

Sir  Rich  aed  Webster. — You  will  observe,  Judge,  that  no  Northern 
limit  is  mentioned. 

Mr.  Justice  Harlan. — Yes. 

Sir  Richard  Webster. — It  goes  up  to  Beh ring's  Straits. 

Mr.  Justice  Harlan. — 

And  they  assume  the  right  of  interdicting  the  navigation  and  the  fishery  of  all 
other  nations  to  the  extent  of  100  miles  from  the  whole  of  that  ooast. 

Then  he  proceeds  to  announce  what  he  understands  to  be  the  prin- 
cipal rights  of  navigation  and  fishing  of  the  citizens  of  the  United 
States  throughout  the  whole  extent  of  the  Southern  Ocean. 
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Sir  Biohard  Webster.— That  is  the  same  thing  as  the  "Pacific". 

Mr.  Justice  Harlan. — That  is  what  the  object  of  my  question  was, — 
to  know,  when  he  used  the  words  "  Southern  Ocean",  whether  he  meant 
by  that  phrase  to  include  the  waters  of  Behring  Sea  up  to  Behring 
Straits  f 

Sir  Biohard  Webster. — Most  certainly.  I  am  extremely  obliged 
to  you,  Judge,  for  this,  or  any  other  question.  If  it  be  necessary  to 
demonstrate  that,  I  can  demonstrate  that  the  "  Southern  Ocean"  aud 
the  "Pacific  Ocean"  were  used  as  interchangeable  terms  repeatedly  at 
this  time;  and  my  point  is,  in  reference  to  Mr.  Adams'  letter,  that  there 
is  not  a  word  to  suggest  that  he  stopped  at  60°. 

I  did  not  mean  myself  to  refer  to  this  letter,  because  I  was  treating 
the  correspondence  as  a  whole;  but  there  is  not  a  word  to  indicate  that 
he  stopped  at  60°,  according  to  Mr.  Garter's  contention, — that  they 
were  giving  up  any  right,  not  only  with  regard  to  Behring  Sea,  but 
anything  which  was  to  the  north  of  that  point  60°.  All  I  say  is  this, 
that  no  other  construction  can  fairly  be  put  ou  that  language  at  the 
present  time.  And  I  think,  Sir,  there  is  conclusive  proof  of  what  I  am 
saying.  I  need  not  trouble  you  to  look  at  it,  but  in  Volume  I  of  the 
Appendix  to  the  British  Counter  Gase  is  set  out  a  letter  from  Mr. 
Adams  to  Mr.  Rush,  on  the  same  date,  the  22nd  of  July,  1823,  to  which 
you  referred  me.  Mr.  Bush  was  the  Minister  to  Great  Britain,  and,  in 
the  last  paragraph  but  one  from  the  bottom  of  page  56,  it  says: 

By  the  Ukase  of  the  Emperor  Alexander  of  the  4th  (16th)  September,  1821,  an 
exclusive  territorial  right  ou  the  north-west  coast  of  America  is  asserted  as  belong- 
ing to  Russia,  and  as  extending  from  the  northern  extremity  of  the  continent  to 
latitude  51°  and  the  navigation  and  fishery  of  all  other  nations  are  interdicted  by 
the  same  Ukase  to  the  extent  of  100  Italian  miles  from  the  coast. 

I  need  not  say  that  Mr.  Adams  would  not  refer  to  the  Ukase  in  two 
letters  written  upon  the  same  day  referring  to  it  as  excluding  Behring 
Sea  in  one,  and  including  it  in  the  other.  In  the  paragraph  above  that 
to  which  I  call  attention,  he  quotes  the  Ukase  as  being  the  claim  of 
exclusive  jurisdiction  from  the  45th  degree  of  north  latitude  on  the 
Asiatic  coast  to  the  51st  degree  north  on  the  American  continent.  He 
is  coming  all  the  way  round;  and  then  he  refers  throughout  to  the  whole 
extent  of  the  Southern  Ocean,  and  many  people  at  that  time  spoke  of 
the  "Pacific  Ocean",  as  being  the  Southern  Ocean,  because  they  got  to 
it  by  coming  round  Cape  Horn.  Now  I  pass  on,  having,  I  hope,  not 
improperly  endeavoured  to  answer  the  question  you  were  good  enough 
to  put  to  me.  My  point  is,  that  those  are  the  still  meanings  of  those 
words.  Do  they  change  itt  Will  you  be  good  enough  to  turn  over  to 
page  63  of  the  first  part  of  vol.  2  of  the  Appendix  to  the  British  Case! 
Here,  at  least,  I  am  upon  safe  ground.  The  first  letter  I  read,  Mr. 
President,  was  on  October  21st. 

The  President. — On  page  63  it  is  not  a  letter,  but  a  draft. 

Sir  Eichard  Webster. — The  actual  letter  is  given  on  page  61,  but 
to  save  you  trouble,  I  was  giving  the  page  where  you  would  find  the 
actual  document  I  was  going  to  refer  to.  The  document  is  a  draft  con- 
vention enclosed  in  a  letter  of  the  12th  June  1824  nearly  three  years — 
you  will  follow  me — after  the  letter  of  October  1821.  What  did  Great 
Britain  understand  by  "Pacific  Ocean"! — what  did  Great  Britain 
understand  by  "North- West  Coast"  at  this  timet  This  is  supposed  to 
be,  according  to  my  friend,  a  communication  of  people  who  were  using 
"north-west  coast"  and  "the  Pacific  Ocean"  indifferent  senses  to  those 
which  I  have  indicated  were  put  upon  them  when  the  negotiations  com- 
menced.   Will  you  kindly  look  at  the  page  to  which  I  call  attention — 
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page  63.  (Part.  2,  Appen  II  B.  G.)  I  will  read  the  English  transla- 
tion, although  both  the  English  and  French  texts  are  cited  side  by  side. 
It  says: 

It  is  agreed  between  the  High  Contracting  Parties  that  their  respective  subjects 
shall  enjoy  the  right  of  free  navigation  along  the  whole  extent  of  the  Pacific  Ocean, 
comprehending  the  sea  within  Bearing's  Straits. 

It  is  a  little  strong  to  suggest  that  the  people  who  made  the  Treaty 
a  few  months  after  this  were  not  getting  the  right  of  navigating  and 
fishing  in  Behring  Sea  when  they  were  writing  on  July  24th,  and  there 
using  the  expression  Pacific  Ocean  in  the  sense  of  the  sea  extending 
right  up  to  Behring  Straits  so  as  to  include  the  sea  within  Behring 
Straits.  Would  you  kindly  turn,  if  I  am  not  unduly  trespassing  upon 
you,  to  the  contre-prcjet  which  is  given  in  French,  and  you  will  find  it 
at  the  beginning  of  page  65,  there  you  will  find  no  suggestion  from 
Bussia  that  Great  Britain  was  using  "Pacific  Ocean"  or  "north-west 
coast"  in  a  different  meaning.  On  the  contrary,  the  objection  taken  to 
the  language,  as  you  will  remember, — the  Attorney  General  called  your 
attention  to  it — was  not  because  Bussia  did  not  wish  to  give  a  right  of 
navigating  in  Behring  Sea,  but  because  they  thought  that  the  contre- 
prcjet  might  give  a  right  to  visit  places  north  of  Behring  Straits,  and 
yet  it  is  to  be  supposed  that  the  parties  were  negotiating,  having  again 
put  a  limit  to  the  ordinary  words  "  Pacific  Ocean"  and  "  North- West 
Coast ". 

Lord  Hannen. — The  7th  Article,  as  it  appears  to  me,  must  point  to 
this,  that  the  Bussians  treated  the  Pacific  Ocean  as  reaching  up  to 
Behriug  Straits. 

Sir  Bighard  Webster. — Yes. 

Lord  Hannen. — I  think  it  is  absolutely  demonstrated  that  that  is  so 
by  these  three  Articles  V,  VI  and  VII.  It  draws  a  distinction  in  the 
Vllth :  between  the  Pacific  Ocean  up  to  Behring  Strait,  and  the  sea 
beyond. 

Les  vaisseaux  Britanniques  et  Russes  navignant  sur  l'Ooean  Pacifique  et  la  uiex 
ci-dessus  indiquee 

That  is  the  sea  to  the  north  of  Behring  Strait. 

qni  seront  forc6s  par  des  tempdtes,  on  par  qnelqne  autre  accident  a  se  rrffugier  dans 
les  ports  respecting  pourront  s'yradouber  ets'ypourvoirdetouteschoses  ue*cessaires, 
et  se  remettre  en  mer  librement,  sans  payer  auonn  droit  hors  ceux  de  port  et  des 
fanaux,  qui  n'exccderont  pas  ce  que  parent  les  navires  indigenes. 

Then  at  the  end  the  expression  is,  "oil  il  aura  abord6". 

Sir  Richard  Webster.— Yes.    Would  you  look  at  Article  VI,  which 

say  8: 

Dorlnavant  il  ne  pourra  6tre  forme*  par  les  sujets  britanniques  aucun  6tabHsse- 
ment,  ni  sur  les  cotes  nl  sur  la  listere  nu  continent  comprises  dans  les  limites  des 
possessions  Russes  designees  par  1' Article  II. 

As  to  every  document  I  might  take  up'  out  of  some  forty  or  fifty,  the 
same  observation  might  be  made.  I  might  say  here — I  do  not  court 
interruption — I  am  only  giving  notice  to  my  friend  Mr.  Phelps — that 
there  is  not  one  single  document  of  all  these  in  which  the  more  limited 
meaning  is  put  on  "North  West  Coast";  and,  therefore,  although  I 
have  endeavored  to  pick  out  the  striking  ones,  they  are  by  no  means 
the  only  documents  that  support  my  contention.  It  is  the  fact  that  in 
negotiations  extending  for  years  between  three  great  Powers — Bussia 
and  the  United  States:  Bussia  and  Great  Britain — there  is  not  a  trace 
of  this  contention  made  for  the  first  time  by  Mr.  Blaine  in  the  year 
1890,  in  answer  to  Lord  Salisbury. 

B  s,  pt  xin 28 
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Mr.  Justice  Harlan. — Let  me  put  this  to  you  in  that  connection,  if 
I  am  not  interrupting.  I  understand  both  sides  to  contend,  or  to  admit 
that  Russia  did  not  intend,  by  the  ukase  of  1821,  to  close  Behring  Sea, 
and  that  she  was  not  so  understood  by  either  side  at  the  time  as  intend- 
ing to  close  Behring  Sea,  although  Mr.  Canning  suggested  that  a  limit 
should  be  put. 

Sir  Richard  Webster.— You  must  exclude  Behring  Straits,  Judge. 
It  would  have  closed  it  on  the  North.  I  am  speaking  of  closing  it  from 
the  South. 

Mr.  Justice  Harlan. — I  understand  that.  Mr.  Canning  said  the 
application  of  that  100-mile  limit  would  close  Behring's  Straits. 

Sir  Richard  Webster. — Certainly. 

Mr.  Justice  Harlan. — And,  therefore,  would  keep  British  vessels  out 
of  the  Arctic  Sea.  Now.  if  Russia  did  not  intend  to  close  Behring  Sea 
or  interfere  with  navigation  in  it  anywhere  outside  of  the  100  Italian 
mile  limit,  and  neither  side  understood  her  as  doing  more  than  that, 
why  should  they  have  had  in  mind  any  terms  in  the  different  projets  or 
in  the  Treaty  towards  securing  equality  of  rights  in  Behring  Seat 

Sir  Richard  Webster. — For  two  reasons.  In  the  first  place, 
because,  whether  it  closes  Behring  Sea  or  not,  the  KiO-mile  limit  would 
have  practically  excluded  ships  from  a  vast  portion  of  Behring  Sea,  as 
to  which  the  Duke  of  Wellington  and  others  objected  most  strenuously, 
and  the  United  States  too.  It  was  not  a  question  of  closing  the  Sea 
only,  but  a  vast  portion  of  Behring  Sea. 

Mr.  Justice  Harlan. — But  neither  the  United  States  nor  Great 
Britain  had  any  settlements  on  the  Behring  Sea  coast. 

Sir  Richard  Webster. — It  was  not  a  question  of  settlements. 

Mr.  Justice  Harlan. — Or  any  trade. 

Sir  Richard  Webster. — I  do  not  at  all  agree  that  they  had  not 
any  trade — it  is  not  a  question  of  settlements.  I  have  read  to  yon,  in 
answer  to  your  question,  a  few  moments  ago,  the  statement  made  by 
the  United  States  official,  that  at  that  time  the  right  of  navigation,  was 
considered  by  international  law  as  giving  you  the  right  to  trade  with 
natives  where  there  was  no  occupation  of  the  coast  by  the  dominant 
Power.  1  read  Mr.  Forsyth's  letter,  and  I  read  from  Wheaton;  and  I 
could  find  you  many  traces  of  that  in  the  other  diplomatic  corre- 
spondence. 

Senator  Morgan. — Has  that  rule  or  principle  of  international  law 
gone  out  of  usef 

Sir  Richard  Webster. — I  referred  to  that  a  few  moments  ago,  Sir. 
With  regard  to  the  Falkland  Islands  in  1835  certainly  the  United 
States  contended  that  they,  as  far  as  the  Falkland  Islands  were  con 
cerned, — I  am  not  so  sure  that  it  has  absolutely  gone  out  of  use- 
General  Foster. — In  that  case  it  is  not  the  fact  that  the  United 
States  admitted  that  it  was  no  mans  land — not  as  to  Falkland  Islands. 

Sir  Richard  Webster. — I  beg  General  Foster's  pardon.  The 
United  States  said,  (I  will  refer  to  the  Case)  that  even  if  it  belonged 
to  the  Argentine  Republic  we  have  by  international  law  a  right  of 
fishing  in  the  high  seas  and  the  right  of  landing  at  unoccupied  places 
on  the  Coast.  I  must  call  attention  to  it,  but  I  must  keep  myself  to 
my  point.    I  do  not  at  all  complain  of  the  interruption. 

Senator  Morgan. — My  point  was  that  it  seemed  to  me  from  the 
argument  here  on  both  sides  that  international  law,  by  which  we  are 
supposed  to  be  compelled  to  be  governed,  has  a  formative  growth  and 
decay  accordingly  as  it  adapts  itself  to  the  necessities  of  mankind. 

Sir  Richard  Webster.— By  the  assent  of  Nations  undoubtedly. 


ORAL  ARGUMENT  OF  SIR  RICHARD  WEBSTER,  Q.  0.  M.  P.      435 

Senator  Morgan. — But  how  are  we  to  ascertain  whether  the  assent 
of  nations  has  been  obtained  T 

Sir  Eighard  Webster.— If  there  have  existed  at  starting  rights 
which  have  not  been  interfered  with. 

Senator  Morgan. — The  question  comes  back,  how  long  would  it  take 
to  establish  a  principle  of  international  law,  and  how  long  would  it 
take  for  that  principle  to  die  out! 

Sir  Richard  Webster. — You  talk  of  a  short  time  and  a  long  time 
accordiug  to  the  acts  of  Nations  and  according  to  the  evidence  of 
acquiescence;  but  I  am  sure,  Senator,  you  do  not  want  me  to  be  taken 
away  from  my  point,  because  it  is  really  important  that  I  should  make 
my  point  clear  without  discussing  collateral  matters;  but  I  promise  not 
to  forget  your  observations.  My  point  was  (you  will  forgive  me  for 
repeating  it),  that  throughout  the  whole  of  this  correspondence  the 
navigation  of  Behring  Sea  up  to  the  Straits  is  the  basis  upon  which 
they  are  negotiating. 

Now  the  only  other  document  my  friend,  Mr.  Carter,  thought  worthy 
of  notice  was  Baron  Tuyll's  note;  and  I  care  not,  whether  I  refer  to  the 
original  French,  or  the  translation.  The  original  French  is  at  page 
37  of  the  British  Counter  Case;  the  translation  is  at  page  276  of 
the  United  States  Appendix,  volume  1.  Now  here  you  would  have 
expected  that  if  the  meaning  of  the  words  North  West  Coast  now 
suggested  was  correct  you  must  have  found  something  pointing  to  it. 
I  read  from  the  translation : 

Explanatory  note  to  be  presented  to  the  Government  of  the  United  States  at  the 
time  of  the  exchange  of  ratifications  with  a  view  to  removing  with  more  certainty 
all  occasion  for  future  discussions,  by  means  of  which  note  it  will  be  seen  that  the 
Aleutian  Islands,  the  coasts  of  Siberia,  and  the  Russian  possessions  in  general  on  the 
North- West  Coast  of  America  to  59°  31'  of  north  latitude  are  positively  excepted,  etc. 

That  is  on  the  North- West  Coast  of  America, — from  what  point! 
Obviously  from  Behring  Straits.  Does  anybody  mean  to  suggest  that 
it  starts  at  60°  t  It  is  so  obvious !  From  60°  to  59°  30'  is  only  30  miles ! 
Does  any  man  in  his  senses  pretend  that  when  they  speak  there  of  the 
North- West  Coast  of  America  down  to  59°  30'  they  ouly  meant  to  start 
at  60°  of  latitude t  This  is  the  only  document  to  which  my  learned 
friends  can  refer  to  indicate  that  there  is  some  different  construction 
put  upon  North  West  Coast.  We  are  supposed,  says  Mr.  Carter,  to 
have  inherited  this  construction,  are  positively  excepted  from  the  lib- 
erty of  hunting,  fishing  and  commerce  stipulated  in  favour  of  the  citizens 
of  the  United  States  for  10  years.  I  remind  you  that  the  10  years  clause 
was  for  visiting  interior  seas,  creeks  and  rivers,  and  trading  at  places 
at  which  there  was  a  Russian  establishment.  It  had  nothing  to  do  with 
the  rule  of  International  law  which  permitted  you  to  trade  at  places  at 
which  there  was  no  Russian  establishment. 

Mr.  Justice  Hablan. — That  was  restricted  to  a  certain  part  of  that 
coast. 

Sir  Richard  Webster. — As  far  as  the  United  States  were  con- 
cerned it  was  not  restricted  to  any  part  at  all.  I  am  obliged  to  you,  Sir, 
for  putting  the  question  to  me.  I  asked  you  to  remember  to-day,  that 
as  between  the  United  States  and  Russia  this  lisidre  had  no  existence. 
This  lisidre  was  simply  for  the  purpose  of  defining  a  boundary  between 
Great  Britain  and  Russia;  so  far  as  the  United  States  were  concerned 
it  had  no  existence.  You  will  not  find  a  trace  of  it  in  the  Treaty,  or  a 
word  referring  to  it.  What  happened  was  this:  Agreeing  to  54°  40', 
and  that  is  the  only  latitude  mentioned  in  the  American  Treaty,  the 
whole  of  that  coast  was  to  be  the  subject  of  the  Treaty.    On  that  coast 
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for  10  years  they  are  to  have  the  right  of  visiting  the  interior  waters, 
creeks  and  harbours.  I  will  perhaps  trouble  you  to-morrow  morning 
by  reading  that  clause  again,  but  there  was  no  limit  whatever. 

Mr.  Justice  Harlan. — As  you  so  kindly  respond,  I  am  tempted  to 
ask  you  again  to  get  at  your  precise  meaning,  Article  VII  of  the  Treaty 
with  Great  Britain  says: 

It  is  also  understood  that  for  the  space  of  10  years  from  the  signature  of  the  pres- 
ent Convention  the  vessels  of  the  two  Powers  or  those  belonging  to  their  respective 
subjects  shall  be  mutually  at  liberty  to  frequent  without  any  hindrance  whatever  aH 
the  inland  seas,  the  gulfs,  havens  and  creeks  on  the  coast  mentioned  in  Article  III. 

Now,  when  you  turn  back  to  Article  III,  does  not  that  define  and 
limit  a  particular  part  of  that  coast! 

Sir  Kiohard  Webster. — No,  I  am  sure  it  was  my  fault,  but  I  was 
not  on  the  British  Treaty.  I  will  undertake  to  demonstate  that  point, 
but  your  question  to  me  was  the  right  of  visit  with  regard  to  the  United 
States.  You  will  not  find  a  single  word  in  the  United  States  Treaty 
corresponding  with  that.  That  happens  to  come  into  the  British 
Treaty  because  of  the  Utidre  which  I  will  explain,  but  I  was  reading  to 
you  from  Baron  de  TuylPs  note  which  is  before  the  British  Treaty  was 
made  in  1825,  and  Bapou  de  Tuyll's  note  was  in  December  1824.  He 
there  says: 

It  will  be  seen  that  the  Aleutian  Islands,  the  coast  of  Siberia  and  the  Russian  pos- 
sessions in  general  on  the  North  West  Coast  of  America  to  59°  3C — 

that  means  from  the  North : 

are  positively  excepted  from  the  liberty  of  hunting,  fishing,  and  commerce  stipulated 
in  favour  of  citizens  of  the  United  Seates  for  ten  years. 

Then: 

This  seems  to  be  only  a  natural  consequence  of  the  stipulations  agreed  upon  for 
the  coast  of  Siberia  are  washed  by  the  Sea  of  Okhotsk,  the  Sea  of  Kamschatka  and 
the  IoySea  and  not  by  the  South  Sea,  mentioned  in  the  1st  Article  of  the  Convention 
of  April  5/17  1824.  The  Aleutian  Islands  are  also  washed  by  the  Sea  of  Kamschatka 
or  Northern  Ocean.  It  is  not  the  intention  of  Russia  to  impede  the  free  navigation 
of  the  Pacific  Ocean.  She  would  be  satisfied  with  causing  to  be  recognized  as  well 
understood  and  placed  beyond  all  manner  of  doubt  the  principle — 

Now  will  you  kindly  note  this: 

that  beyond  59°  30'  no  foreign  vessels  can  approach  her  coasts  and  her  islands  nor  fish 
nor  hunt  within  the  distance  of  two  marine  leagues. 

Not  any  question  here  of  any  special  privilege,  but  an  attempt  to  get 
two  marine  leagues  fairly  enough.  I  do  ask  the  attention  of  the  Tri- 
bunal to  this, — my  learned  friends  will  forgive  me  for  using  the  word 
" absurd",  I  do  not  want  to,  but  see  what  the  result  of  their  contention 
is.  Baron  de  Tuyll  is  asked  to  say  that  from  59°  30'  in  this  direction 
you  may  only  go  within  two  leagues  of  the  coast. 

Mr.  Carter. — You  mean  he  asks. 

Sir  Biohard  Webster. — lie  is  asked  to  say  and  he  does  say  by  his 
note  that  above  59°  30'  you  may  go  within  two  marine  leagues  of  the 
coast.  Does  any  man  in  his  senses  suppose  that  when  he  asked  above 
59°  30'  he  merely  meant  to  confine  that  from  59°  30'  to  60°.  It  is  abso- 
lutely inconsistent  with  the  position  of  the  North- West  Coast  ending 
at  60°. 

The  President. — Might  it  not  be  understood  in  this  way:  All  that 
coast  of  the  Aleutian  Peninsula  and  Islands,  the  Southern  portion  being 
settled  because  it  was  approached  in  that  way, — as  you  approach  59°  30' 
if  you  go  beyond  you  go  along  these  Islands. 
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Sir  Biohard  Webster. — I  have  not  the  smallest  objection  to  meet 
any  argument  of  that  kind. 

The  President. — Let  me  point  out  this:  I  am  struck  with  it.  The 
Aleutian  Islands  are  also  washed  by  the  Sea  of  Kamschatka  or  North- 
ern Ocean.  If  they  are  washed  by  the  Sea  of  Kamschatka  or  Northern 
Ocean  I  suppose  that  means  Behring  Sea.  They  are  washed  on  the 
southern  Side  by  the  Pacific  on  that  Coast,  and  the  Sea  of  Kamschatka 
or  Northern  Ocean  on  that  coast.  That  is  what  we  call  Behring  Sea. 
I  do  not  understand  any  other  possible  construction  of  this  passage. 

Sir  Eiohard  Webster. — I  do  not  know  what  was  in  the  miud  of  the 
person  who  framed  this  note  which  was  never  communicated  to  Great 
Britain  (that  is  proved  to  demonstration).  I  am  not  considering  whether 
the  arguments  in  this  note  were  well  or  ill  founded, — I  am  not  consid- 
ering whether  Northern  Ocean  meant  Behring  Sea  or  was  another  name 
for  the  North  Pacific  Ocean,  but  I  point  this  out  that  it  is  conclusive 
against  Mr.  Carter's  contention. 

The  President. — The  Northern  Sea  is  used  in  opposition  to  the 
South  Sea. 

Sir  Richard  Webster. — I  am  not  so  sure. 

The  President. — It  is  a  strange  wording. 

Sir  Biohard  Webster. — I  will  accept  it,  but  it  does  not  touch  my 
point. 

Mr.  Carter  has  told  you  that  in  his  opinion  he  is  satisfied  that  Mr. 
Blaine  was  successful  in  the  contention  that  the  Pacific  Ocean  was 
excluded,  and  he  further  told  you  that  for  the  purpose  of  this  Treaty 
North  West  Coast  was  to  be  confined  from  latitude  60°  down  to  54°  40' — 
the  lisiire:  I  need  not  mention  that  again.  My  point  is  that  Baron  de 
TuylFs  document  is  conclusive  against  that,  because  to  tell  us  that  these 
great  nations  were  fighting  about  30  miles  of  country  was  childish, — 
nobody  with  any  knowledge  of  diplomacy  could  suggest  it.  The  posi- 
tion is  that  the  Bussian  Company  were  seeking  to  get  the  10  years  per- 
mission stopped  at  59°  30',  not  saying  the  words  limited  it,  not  saying 
the  clause  did  not  give  the  United  States  the  right,  but  trying  to  get 
the  10  years  clause  stopped  at  that  point,  because  the  lisidre  discussion 
had  arisen  in  between  the  time  of  the  Treaty  being  agreed  to  in  April 
1824  and  the  date  on  which  Baron  de  TuylPs  letter  was  written. 

The  President. — Will  you  allow  me  to  state  that  I  do  not  think 
that  it  is  fair  to  consider  as  a  principal  of  International  law  that  there 
is  any  right  (at  least  to-day  and  I  do  not  think  it  ever  was  previously) 
of  landing  upon  an  unoccupied  portion  of  any  coast  which  belongs  to 
another  nation.  There  may  be  a  question  between  occupation  and 
possession. 

Sir  Eichard  Webster. — That  is  the  ground  of  it. 

The  President. — But  where  there  is  possession  if  there  is  not  actual 
occupation,  the  Sovereign  nation  who  has  that  possession  has  the  right 
of  doing  whatever  she  likes  with  it. 

Sir  Richard  Webster. — I  think  for  the  last  20  years  that  certainly 
has  been  the  rule;  but  there  are  plenty  of  indications  that  up  till  20  or 
30  years  ago  it  was  not  so  clearly  understood. 

Lord  H  annen. — And  even  then  you  will  find  it  was  based  on  posses- 
sion. 

The  Tribunal  then  adjourned  till  to-morrow  at  11.30. 


THIRTY-FIRST  DAY,  JUNE  i8T,  1893, 

Sir  Kichard  Websteb. — Mr.  President,  I  wish  as  briefly  as  possible 
to  conclude  what  I  have  to  say  on  this  question  of  the  Treaties.  Per- 
haps I  ought  not  to  pass  on  without  saying  one  word  more  about  Baron 
de  TuylPs  note.  It  has  nothing  but  a  historical  interest  in  this  case; 
absolutely  nothing,  as  it  is  not  suggested  that  it  was  ever  coinmuuicated 
to  Great  Britain;  and  I  shall  show  you  in  a  moment  that  that  is  placed 
on  record  at  the  time.  But  that  there  must  have  been  some  mistake  in 
the  language  of  the  note  to  which  you  called  my  attention  yesterday,  is 
obvious  if  you  regard  the  genesis  and  history  of  the  document.  If  I 
am  not  trespassing  too  much  on  your  kindness,  I  will  ask  you  to  turn 
to  page  34  of  the  1st  volume  of  the  Appendix  to  the  British  Counter 
Case,  where  you  will  find,  what  I  may  call,  the  genesis  or  original 
beginning  of  this  document.    May  I  remind  you  what  had  happened f 

The  Treaty  of  1824,  that  is  the  United  States  Treaty,  had  been  agreed 
to,  but  not  ratified,  in  April  1824;  it  was  ratified  actually  in  January 
1825.  A  copy  of  it  was  sent  to  the  Company, — the  Russian  American 
Company;  and  it  gave  rise  to  a  Conference  which  was  held  in  July 
1824,  at  which  Count  Nesselrode  was  present,  and  it  was  out  of  this 
Conference  or  from  the  proceedings  at  it  that  Baron  de  Tuyll's  note 
ultimately  sprung.  The  note  was  mentioned  first  in  December  1824, 
and  delivered  in  January  1825,  in  consequence  of  the  discussion  which 
had  arisen  at  this  Conference. 

Now,  Mr.  President,  if  you  will  look  at  page  34,  paragraph  7,  taking 
the  corrected  and  revised  translation  supplied  us  by  the  United  States, 
you  will  see  the  origin  of  the  sentence  which  ultimately  found  its  way 
into  Baron  de  Tuyll's  memorandum;  and  it  shows  what  very  little  care 
had  been  taken  in  preparing  that  memorandum,  and  how,  practically 
speakiug,  it  was  a  document  to  which  no  substantial  attention  was 
paid.    The  end  of  paragraph  7,  you  will  notice,  reads  in  this  way. 

Moreover,  the  coast  of  Siberia  and  the  Aleutian  Island*  are  not  washed  by  the 
Southern  Sea,  of  which  alone  mention  is  made  in  the  1st  article  of  the  Treaty,  bnt 
by  the  Northern  Ocean  and  the  seas  of  Kamchatka  and  Okhotsk,  which  form  no  part 
of  the  Southern  Sea  on  any  known  Map  or  in  any  Geography. 

It  i$  quite  clear  that  what  they  were  speaking  of  there  as  the  North- 
ern Ocean  is  the  Mer  glaciale  above  the  Behring  Straits;  but  when  the 
"note  explicative"  came  to  be  prepared,  on  the  face  of  it  it  is  very  diffi- 
cult to  understand  exactly  what  it  means,  but  it  is  quite  clear  the 
person  who  prepared  it  had  not  followed  the  actual  directions  of  this 
representation  from  the  Conference,  but  prepared  a  note  embodying,  as 
he  thought,  practically  that  which  was  what  I  may  call  the  suggestion 
made  by  the  Dignitaries. 

It  is  curious,  Mr.  President,  to  note  that  in  the  original  translation 
sent  us  by  the  United  States,  if  you  will  kindly  look  at  the  end  of 
paragraph  as  it  originally  stood,  it  had  been  translated  as  "Arctic 
Ocean"  and  not  "Northern  Ocean."    If  your  eye  goes  across  the  page 
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to  the  bottom  of  the  original  paragraph  7  as  sent  to  us,  the  translation 
there 


Bat  by  the  Arctic  Ocean  and  seas  of  Kamsohatka  and  Okhotsk. 

And  I  should  think  it  extremely  probable  that  the  Russian  word 
would  admit  of  either  translation.  But  it  makes  no  difference  for  my 
purpose.  1  am  calling  attention  to  the  fact  that  this  document  (never 
communicated  to  Great  Britain)  an  attempted  protest  by  the  Russian 
Company  to  try  and  get  a  restriction  upon  the  ten  years  licence, 
assumed  the  form  that  not  unnaturally  cansed  yon,  Sir,  a  little  doubt  as 
to  its  meaning  from* the  person  who  prepared  it  not  having  followed  the 
actual  language  of  the  representation.  As  it  reads  in  the  French  or 
the  extract,  I  read  from  Mr.  Blaine  yesterday  at  page  227,  a  full  stop  is 
put  after  the  words  1824  and  the  sentence  begius. 

The  Aleutian  Islands  are  also  washed  by  the  sea  of  Kamchatka  or  Northern  Ocean. 

I  pass  from  it  with  this  concluding  observation  which  is  1  am  afraid 
a  repetition,  that  the  document  formed  no  part  whatever  of  the  nego- 
tiations between  Great  Britain  and  Russia,  and  so  far  as  the  United 
States  are  concerned  it  is  a  distinct  confirmation  of  what  was  the  mean- 
ing of  the  language  of  the  Treaty  as  it  was  originally  understood.  For 
this  document  was  intended  to  be,  and  was,  an  attempt  by  the  Company 
to  get  a  limited  and  restricted  meaning  put  upon  clause  IV. 

Now  there  are  only  a  few  matters  in  this  connection  to  which  I  need 
call  attention,  and  I  do  so  in  deference  to  a  question  put  to  me  yester- 
day by  Mr.  Justice  Harlan.  I  will  ask  the  Tribunal  to  be  good  enough 
to  look  at  the  two  Treaties  as  they  are  together  at  page  52  of  the  British 
Case.  It  is  the  most  convenient  form  because  they  can  then  be  com- 
pared without  the  trouble  of  referring  to  more  than  one  book. 

Mr.  Justice  Harlan. — Before  you  leave  that  may  I  ask  whether  it 
appears  in  the  Case  that  the  terms  of  the  Treaty  of  1824  were  known  to 
Great  Britain  when  the  treaty  of  1825  was  made. 

Sir  Richard  Webster. — Yes,  known  and  adopted  by  Great  Britain 
as  being  a  conclusive  answer  to  the  attempt  that  was  being  made  by 
Russia  to  get  her  to  agree  to  other  terms.  After  the  1824  Treaty  had 
been  agreed  to  Russia  tried  to  induce  Great  Britain  to  limit  her  right 
of  visiting  during  the  term  of.  ten  years  to  the  lisiere.  Russia  tried,  as 
I  will  show  you,  by  two  documents,  to  get  Great  Britain  to  accept  a  less 
right  of  visiting  than  the  United  States  had  acquired.  While  that 
negotiation  was  going  on  the  British  Ministers  received  the  American 
Treaty,  upon  which  they  put  identically  the  same  construction  which 
everybody  else, up  till  this  argument,  has  put  upon  it:  namely  that  it 
did  not  limit  the  North  West  Coast  to  59.30;  and,  in  consequence,  upon 
the  ground  that  Great  Britain  could  not  be  forced  to  accept  less  than 
the  United  States,  they  adopted  that  language  without  a  suggestion 
made,  or  a  single  scintilla  of  a  suggestion,  that  these  rights  were 
limited,  and  Great  Britain  was  only  getting  a  right  to  the  North  West 
Coast,  as  they  are  now  pleased  to  call  it,  up  to  latitude  60,  or  anything 
else. 

Mr.  Justice  Harlan. — One  other  question.  The  United  States 
Treaty  describes  it  as  "  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean  or  South  Sea". 

Sir  Richard  Webster. — Quite  right. 

Mr.  Justice  Harlan. — The  British  Treaty  describes  it  as  "any  part 
of  the  Ocean  commonly  called  the  Pacific  Ocean ".  The  French  of  that 
Treaty  has  the  word  "  Grand "  in  it. 
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Sir  Richard  Webster.— I  quite  understand. 

Mr.  Justice  Harlan. — That  is  not  material  to  the  question  I  was 
about  to  ask.  Have  you  any  doubt  that  Great  Britain  intended  by  the 
Treaty  of  1825  to  cover  precisely  the  same  waters  that  the  United 
States  Treaty  of  1824  covered. 

Sir  Richard  Webster.— Not  the  slightest  doubt.  It  is  my  conten- 
tion that  Great  Britain  intended  to  get  so  far  as  coast  rights  were  con- 
cerned, and  so  far  as  navigation  and  fishing  rights  were  concerned, 
what  tne  United  States  got. 

Lord  Hannen. — I  think  that  that  requires  some  little  modification. 
They  intended  to  get  all  they  believed  the  American  negotiators  had 
got.  If  they  were  mistaken  as  to  what  the  American  negotiators  had 
got,  that  would  not  alter  it. 

Sir  Richard  Webster. — Not  in  any  way.  Perhaps,  my  Lord,  I 
had  not  expressed  myself  accurately,  but  I  understood  the  Judge  to  be 
referring  to  the  words  of  the  Treaty. 

Mr.  Justice  Harlan. — That  was  all. 

Sir  Richard  Webster. — Not  to  anything  behind  it  other  wise  my 
answer  would  have  been  different. 

Lord  Hannen. — They  thought  they  were  getting  that  which,  accord- 
ing to  their  interpretation,  the  United  States  had  got. 

Sir  Richard  Webster.  That  is  what  I  meant. 

Mr.  Justice  Harlan. — The  only  object  of  my  enquiry  was,  to  ascer- 
tain whether  in  your  judgment  the  words  in  the  Treaty  of  1825  uin  any 
part  of  the  Grand  Ocean  commonly  called  the  Pacific  Ocean  were"  to 
receive  any  different  interpretation  from  the  words  of  similar  import  in 
the  Treaty  of  1824,  by  reason  of  the  fact  that  the  words  "  South  Sea" 
were  not  mentioned  in  the  one  of  1825. 

Sir  Richard  Webster.— No  difference  at  all. 

[The  President  of  the  Tribunal  here  consulted  with  Lord  Hannen, 
and  Mr.  Justice  Harlan.] 

Senator  Morgan. — Mr.  President,  I  desire  respectfully  to  suggest, 
with  reference  to  a  consultation  between  a  portion  of  the  members  of 
this  Tribunal,  occupying  more  than  ten  or  fifteen  minutes,  that  it  would 
only  be  just  to  the  balance  of  us  that  we  should  retire  and  have  our 
consultation  where  all  can  be  heard  that  is  said. 

Lord  Hannen. — I  think  it  right  that  the  Senator  should  understand 
that  the  conversation  which  arose  between  some  members  of  this  Tri- 
bunal, arose  entirely  from  the  President  having  put  a  question  to  those 
who  are  nearest  to  him  on  the  subject. 

The  President. — We  should,  of  course,  certainly  adjourn  for  our 
future  decision.  Whatever  remarks  we  make  in  exchanging  points  of 
observation  which  takes  place  between  us,  if  it  has  any  bearing  as  to 
our  decision  we  would,  of  course,  make  it  known  in  our  recess  when  we 
adjourn. 

Senator  Morgan. — I  supposed  from  the  length  of  the  conversation 
that  it  must  necessarily  have  some  bearing  on  this  case,  and  when  that 
is  the  fact  I  think  the  entire  Tribunal  ought  to  have  the  benefit  of  the 
observations  that  are  exchanged  between  members  of  the  Tribunal. 

The  President. — As  we  are  approaching  the  end  of  our  hearings 
altogether,  perhaps  it  would  be  better  not  to  bring  in  any  new  pro- 
cedure. Personal  observations  exchanged  between  one  member  of  the 
Tribunal  and  another  are  merely  considered  as  quite  informal.  If  there 
is  anything  in  them  which  has  any  substance  which  may  be  useful  to*"*/ 
bring  to  notice  before  the  final  deliberation  between  us,  you  may  be 
sure  that  we  shall  do  so.    These  personal  observations  which  have  been 
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exchanged  were  really  for  the  private  undefstrnding  of  certain  points 
between  different  members  of  tbe  Tribunal.  I  myself  was  in  doubt  as 
to  certain  questions  of  fact,  and  I  enquired  from  my  neighbors  what 
they  thought  of  the  two  translations.  Perhaps,  Sir  Richard,  you  will 
proceed* 

Sir  Richard  Wbbster.— I  understood,  in  the  answers  that  I  gave 
to  the  learned  Judge's  question,  that  he  was  asking  me  as  to  what  I 
may  call  the  geography  <rf  the  matter, — as  to  whether  I  meant  to  draw 
any  distinction  between  "  the  part  of  the  Ocean  commonly  called  the 
Pacific  Ocean"  and,  "the  part  of  the  Great  Ocean  commonly  called  the 
Pacific  Ocean  or  South  Sea"  in  the  1st  Article  of  the  United  States 
Treaty.  It  was  in  that  sense,  and  in  that  sense  only,  that  I  answered 
the  question.  If  there  was  something  behind  that  I  do  not  under- 
stand, I  am  quite  sure  that  the  learned  Judge  will  let  me  know.  That 
is  how  I  understood  the  question  put,  and  that  is  how  I  answered  it. 

Now  I  will  ask  the  Tribunal  to  look  at  the  Treaty.  I  care  not  whether 
I  work  by  the  French  or  the  English  text  mymlf ;  but  I  think  I  had 
better  take  the  English  so  that  all  the  Members  of  the  Tribunal  will 
follow  me  more  easily.  If  they  will  be  kind  enough  to  look  at  page  52 
of  the  British  Case,  there  they  will  see  an  English  version  of  the  United 
States  Treaty  sufficiently  accurate  for  my  purpose, — at  any  rate,  suffi- 
ciently accurate  to  enable  my  point  to  be  made  clear.  On  the  next 
page,  you  will  find  the  British  Treaty.  It  is  a  mistake  to  suppose  that 
either  Nation  thought  they  were  getting  any  grant  under  Article  I, — 
and  I  am  confining  my  observations  now  to  the  United  States  Treaty: 
whether  it  be  international  law  or  not,  now,  both  Nations  in  the  years 
1824  and  1825  were  contending,  and  contended  for  long  after  that  time, 
that  by  international  law  the  right  existed  to  land  on  unoccupied  coasts: 
and  it  is  not  necessary  to  go  further  with  the  language  of  this  Article  1 
to  enable  one  to  see  it.    It  says: 

It  is  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific  Ocean, 
or  South  Sea,  the  respective  citizens  or  subjects  of  the  High  Contracting  Powers 
shall  be  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing,  or  in  the 
power  of  resorting  to  the  coasts,  upon  points  which  may  not  already  have  been 
occupied,  for  the  purpose  of  trading  with  the  natives,  saving  always  the  restrictions 
and  conditions  determined  by  the  following  Artioles. 

That  was  an  agreement  that  the  interference  attempted  by  Russia 
over  the  whole  area  as  to  which  it  had  been  attempted,  should  be  with- 
drawn and  should  be  no  longer  persisted  in.  It  was  no  grant;  it  was 
no  permission — it  was,  in  favor  of  the  United  States,  a  withdrawal  of 
the  claims  of  Russia  put  forward  by  the  Ukase  of  1821,  objected  to  by 
the  protest  of  the  United  States,  no  longer  continued  after  the  year 
1824. 

Now  Mr.  President  will  you  look  at  the  words  of  the  next  Article. 

The  President.— Do  you  believe  that  this  first  Article  implied  that 
Bussia  had  a  property  on  the  inhabited  coasts  t 

Sir  Kighasd  Wbbstbb.— I  think  the  first  Article  implied  that  the 
United  States  did  not  care  to  dispute  Bussia's  title  to  the  coasts,  because 
you  will  observe  if  I  may  say  so — I  am  a  little  anticipating — that  by  the 
third  Article  they  agreed  to  make  no  settlement  north  of  50°  40'.  Of 
course  the  United  States  knew  perfectly  well  that  they  could  not  deter- 
mine the  question  between  Bussia  and  other  nations;  but  so  far  as  the 
United  States  were  concerned  they  did  not  care  about  raising  the  ques- 
tion of  whether  Bussia's  rights  to  the  coast  above  54°  4C  could  be  dis- 
puted.   That  is  what  my  understanding  of  the  Articles  is. 
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The  President. — Ton  would  construe  that  as  recognizing  an  exclu- 
sive right  of  Russia  to  take  possession,  rather  than  an  actual  recogni- 
tion of  the  actual  property  of  Russia  t 

Sir  Richard  Webster. — That  I  believe  is  the  proper  construction 
of  this  Article — recognizing  a  right  of  Russia  without  let  or  hindrance — 
by  the  United  States,  to  take  possession  of  the  coast,  without  consid- 
ering whether  her  possession  up  to  that  time  was  complete;  and  reserv- 
ing to  the  United  States  the  right  by  international  law,  which  was  then 
believed  to  exist,  that  in  the  absence  of  possession  being  taken — in  the 
absence  of  Russian  establishments — there  was  a  right  of  trading  with 
the  nations,  and,  if  necessary  of  landing  for  the  purpose  of  trading.  It 
was  a  recognition  of  rights  and  not  a  grant  of  any  fresh  rights  what- 
ever. It  was  in  consequence  of  the  action  of  Russia  in  1821  necessi- 
tating protests  by  the  United  States,  and  necessitating  the  withdrawal 
by  Russia  of  the  claims  which  she  had  set  up  which  would  have  inter- 
fered with  the  United  States  rights. 

Now  if  you  will  let  me  read  the  second  Article,  you  will  observe  that 
my  first  point  comes  out  with  greater  clearness  still  there.    It  says: 

With  a  view  of  preventing  the  rights  of  navigation  and  of  fishinp,  exercised  upon 
the  Great  Ocean  by  the  citizens  and  subjects  of  the  High  Contracting  Powers,  from 
becoming  the  pretext  for  an  illicit  trade,  it  is  agreed  that  the  citizens  of  the  United 
States  shall  not  resort  to  any  point  where  there  Is  a  Russian  Establishment,  without 
the  permission  of  the  Governor  or  Commander;  and  that,  reciprocally,  the  subjects 
of  Russia  shall  not  resort,  without  permission,  to  any  Establishment  of  the  United 
States  upon  the  north-west  coast. 

Now  you  will  observe,  Sir,  from  the  point  of  view  of  future  establish- 
ments, no  fresh  establishments  were  to  be  made  by  Russia  south  of  54° 
40' — no  fresh  establishments  were  to  be  made  by  the  United  States 
north  of  54°  40;.  This  clause  shows  that  the  rights  of  navigation  and 
visit,  (which  were  recognized  as  extending  to  unoccupied  coasts),  were 
not  to  be  exercised  where  there  was  a  Russian  establishment,  or  United 
States  establishment  without  communication  with  the  Commandant  of 
the  respective  Governments;  and  is  inconsistent,  as  I  shall  show  you  in 
a  moment,  with  any  idea  of  this  being  limited  to  54°40/  or  60",  it  being 
necessary  that  the  right  should  extend  all  the  way  round  that  territory, 
and  should  be  exercised,  subject  to  the  control  of  Article  II  all  the  way 
round  that  territory  north  of  54°  40'  right  up  to  the  Behring  Straits 
which  had  been  included  in  the  Ukase. 

Now  will  you  look  at  Article  Hit    It  says: 

It  is,  moreover,  agreed  that  hereafter  there  shall  not  be  formed  by  the  citizens 
of  the  United  States,  or  under  the  authority  of  the  said  States,  any  Establishment 
upon  the  north-west  coast  of  America,  nor  in  any  of  the  islands  adjacent,  to  the 
north  of  54°  40'  of  north  latitude. 

Now  do  the  United  States  Counsel  contend  that  the  north-west  coast 
was  limited  in  the  Article f  There  was  a  vast  extent  of  coast  runuing 
away  to  the  west  of  where  you  find  there  the  pink  colour,  right  down 
to  the  Aleutian  Islands.  According  to  the  contention  of  Mr.  Carter 
"north  west  coast",  where  it  occurs  in  this  Treaty,  lies  between  latitude 
60°  and  latitude,  54°  407.  Now  I  ask  you  whether  this  contention,  never 
raised  by  Russia,  never  suggested  by  Russia,  is  to  prevail  in  the  face  of 
that  Article  III  where  there  is  a  prohibition  against  the  United  States 
for  establishing  a  settlement  on  the  northwest  coast  of  America  north 
of  54°  40' t  What  does  that  meant  That  for  good  consideration,  the 
United  States  agreed  that  they  would  not  make  fresh  establishments 
from  north  of  54°  40'  right  up  to  Bebrings  Straits,  and,  for  that  matter, 
beyond.  It  is  not  important  for  my  purpose,  because  so  far  as  we  are 
now  considering,  up  to  Behring  Straits  is  far  enough. 


ORAL  ARGUMENT  OF  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P.      443 

The  President. — Do  yon  believe  by  that  article  that  the  United 
States  forfeited  the  right  to  settle  on  the  more  southern  Mauds  of  the 
Aleutian  group  f 

Sir  Richard  Webster.— Certainly. 

The  President. — Yet  they  are  not  north  of  54°. 

Sir  Richard  Webster. — That  is  exactly  what  I  desire  to  bring  out. 
They  were  dealing  with  the  coast  line  and  they  were  saying  "There 
shall  be  a  line  drawn  upon  that  coast  at  54° 40'.  They  meant  the  United 
States  settlement  to  stop  at  54°  40'  and  the  Russian  settlement  to  stop 
at  the  same  line.    That  was  the  dividing  point  for  them. 

The  President. — They  speak  of  the  Islands  on  that  coast. 

Sir  Richard  Webster. — That  is  the  observation  I  had  in  my  mind. 
However,  it  is  unimportant — that  is  why  54°  40'  came  in. 

The  President. — It  is  not  quite  so  unimportant,  because  your  inter- 
pretation of  this  Article  has  to  be  taken  together  with  your  interpreta- 
tion of  what  you  said  yesterday  about  the  59°  30'  parallel,  when  you 
said  it  could  not  certainly  apply  to  the  30  miles  remaining  between  59° 
30'  and  60°. 

Sir  Richard  Webster. — No. 

The  President. — I  believe  in  the  same  way  as  you  said  today,  that 
the  people  who  made  these  Treaties  were  thinking  of  the  coast  line,  and 
considered  that  going,  say,  from  San  Francisco  all  along  the  coast  to 
Kadiak  and  theUnalaskan  part  they  went  on  going  north  as  it  may  be 
that  they  meant  when  they  spoke  of  doing  nothing  above  59°  30'. 

Sir  Richard  Webster. — They  may  not  have  remembered  that  this 
peak  came  down  so  far.  We  do  not  really  know  whether  the  map  was 
correctly  plotted  at  that  time. 

The  President. — That  is  how  you  interpret  both  cases t 

Sir  Richard  Webster. — Certainly. 

The  President. — And  the  one  you  mentioned  yesterday. 

Sir  Richard  Webster. — But  surely,  if  I  may  be  allowed  to  say  so — 
I  do  not  want  to  justify  myself— it  is  the  strongest  argument  in  support 
of  what  I  said  yesterday,  that  it  was  ridiculous,  of  course,  to  suggest 
that  they  drew  any  distinction  between  59°  40'  and  60'  for  this  purpose. 
59°  40'  and  60°  for  the  purpose  of  a  dividing  line  were  practically  the 
same  from  the  point  of  view  of  the  coast  line. 

Mr.  Justice  Harlan. — Does  it  anywhere  appear  from  the  correspond- 
ence of  either  of  the  three  Governments,  that  either  Great  Britain  or 
America  disputed  the  right  of  Russia  to  the  Aleutian  Islands  or  to 
any  parts  of  the  coast  north  of  59°  30'  or  60'  f 

Sir  Richard  Webster. — I  do  not  think  it  does  except  in  this  sense, 
Judge — that  I  think  that  in  all  probability  there  was  not  the  amount  of 
agreement  as  to  what  possession  had,  in  fact,  been  taken  by  Russia; 
but  I  agree  with  the  Attorney  General  that,  from  the  British  point  of 
view,  they  were  content  to  stop  at  54°  40'  in  the  sense  of  54°  40'  used 
by  the  President  but  a  few  moments  ago. 

The  President. — You  would  not  interpret  all  this  Treaty  as  a  delim- 
itation of  territory  actually  occupied,  but  rather  of  what  you  call  today 
the  sphere  of  influence. — that  is  the  right  ot  taking  possession. 

Sir  Richard  Webster. — Yes,  I  ought  to  say,  if  I  was  concerned  to 
discuss  it,  in  the  beginning  of  the  negotiation  Mr.  Adams  distinctly, 
disputed  it;  but  I  was  rather  looking  at  the  ultimate  result  of  the  nego- 
tiations than  the  preliminary  discussion  which  seemed  of  less  impor- 
tance. 

Now,  I  desire  to  call  the  attention  of  the  Tribunal  to  Article  IV. 

It  la,  nevertheless,  understood  that,  daring  a  term  of  ten  years,  counting  from  the 
signature  of  the  present  Convention,  the  ships  of  both  Powers,  or  which  belong  to 
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their  citizens  or  subjects,  respectively,  may  reciprocally  frequent,  without  any  hin- 
drance whatever,  the  interior  seas,  gulfs,  harbours,  and  creeks  upon  the  coast  men- 
tioned in  the  preceding  Article,  for  the  purpose  of  fishing  and  trading  with  the 
natives  of  the  country. 

That  was  independent,  so  to  speak,  of  what  I  may  call  the  general 
right  of  trading  with  natives  on  unoccupied  coasts.  It  was  something 
which  would  apply  to  what  may  be  called  interior  seas  and  waters  of 
the  territory  in  future  to  be  recognized  as  Russian  as  distinguished  from 
the  United  States. 

Now,  I  desire,  to  the  best  of  my  power,  to  avoid  repetition;  but  with 
reference  to  what  you  have  been  good  enough  to  put  to  me,  showing 
you  were  kindly  appreciating  my  argument  yesterday,  what  reason  can 
be  given  for  saying  that  that  privilege  stopped  at  latitude  60° — there  is 
not  a  vestige  of  a  trace  of  a  suggestion  of  the  kind  in  the  correspond- 
ence between  Eussia  and  America,  but  for  the  purpose  of  this  case  to 
support  an  argument  of  Mr.  Blaine  which  had  better,  when  examined, 
have  been  abandoned,  with  all  respect  to  my  learned  friend,  Mr.  Carter, — 
he  puts  it  in  his  written  argument,  and  says  that  the  Northwest  Coast 
is,  because  he  says  it,  to  be  construed  as  being  from  60°  to  latitude  54°, 
and  so  on,  further  south.  May  I  ask  to  read  one  document  which  shows 
how  Russia,  at  any  rate,  would  never  have  attempted  to  put  that  con- 
struction on  the  language !  It  is  not  a  diplomatic  document,  but  still  it 
is  of  equal  importance  because  it  emanated  from  Count  Nesselrode.  I 
mention  it  for  the  purpose  of  showing  that  our  contention  is  no  after- 
thought ;  but  this  coast  is  referred  to  by  Russia  with  the  meaning  we  put 
upon  it  and  not  the  meaning  that  the  United  States  put  upon  it.  If  you 
turn  to  page  30  of  that  same  book,  the  1st  Appendix  to  the  Counter 
Case,  which  you  were  good  enough  to  refer  to  when  I  was  speaking  of 
Baron  de  Tuylls  memoradum,  you  will  find  Count  Nesselrode's  letter  of 
the  11th  of  April,  1823,  which  is  written  seven  days  after  the  Treaty 
was  agreed  and  signed  in  the  terms  I  read, — not  ratified,  but  signed. 
It  was  done  at  St.  Petersburgh  on  the  5th  of  April,  1824. 

Now  the  letter  of  the  11th  of  April,  1824  (and  I  read  from  the  revised 
translation),  at  page  30  of  Vol.  I  Appendix  to  British  Counter  Case, 
aboutadozen  lines  below  the  break  which  begins  "having  thus  denoted", 
with  reference  to  Article  III  of  the  American  Treaty  it  is  said: 

In  Article  III  the  United  States  recognize  the  sovereign  power  of  Russia  over  the 
western  coast  of  America,  from  the  Polar  Seas  to  54°  40"of  north  latitude. 

Sir,  would  you  glance  once  more  at  the  language  of  Article  3 1  "Any 
Establishment  upon  the  Northwest  Coast  of  America";  my  learned 
friend,  Mr.  Carter,  is  driven  from  the  necessities  of  his  position  to  say 
that  in  Article  III  the  "  Northwest  coast  of  America"  means  from  60° 
to  54°  40' ;  and  Count  Nesselrode  speaking  of  it  a  few  days  afterwards 
says  that  it  went  to  the  Polar  Seas.  It  is  not  too  much  to  say  that  this 
contention  could  not  have  been  made  by  Russia, — could  not  have  been 
made  by  anyone  who  was  not  driven  to  the  stress  of  supporting  an 
untenable  position  taken  up  by  Mr.  Blaine  in  order  to  support  a  proposi- 
tion,— the  meaning  of  which  the  words  do  not  permit  of.  You  will  not 
find  any  dispute  about  the  northern  boundary  of  the  Russian  posses- 
sions; and  it  is  the  key  to  the  whole  of  this  correspondence  and  this 
construction,  that  the  United  States  were  only  anxious  about  the  south- 
ern boundary  and  cared  not  a  bit  about  the  northern.  Therefore,  you 
find  in  this  Treaty  no  trace  of  59°,  or  60°,  or  anything  that  corresponds 
to  it. 

The  President. — Except  for  reserving  the  right  of  free  navigation 
and  trade  on  unoccupied  points,  which  I  would  call  rather  a  conven- 
tional arrangement  than  international  law. 
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Sir  Bichard  Webster. — And  yon  observe,  from  the  point  of  view 
of  the  dividing  line,  it  equally  applies  north  and  south  of  54°  40'.  59° 
30'  or  60°  does  not  enter  into  this  Treaty  at  all,  and  there  is  not  one 
word  on  which  my  learned  Mends  can  haug  their  point. 

I  am  glad  to  think  that  my  points  come  out  clearly  as  I  go  along,  and 
not  at  too  great  length. 

The  President. — Might  I  beg  to  ask  incidentally,  what  is  the  posi- 
tion of  the  United  States  as  to  the  double  translation  of  these  documents 
published  in  the  first  Appendix  to  the  British  Counter  Caset  You  see 
there  are  two  translations. 

Sir  Biohard  Webster. — The  first  was  the  original  one  sent  us  by 
the  United  States.  The  revised  translation  is  also  sent  us  by  the  United 
States.    You  will  disregard  the  lefthand  column  altogether. 

General  Foster. — Of  course,  Mr.  President,  you  must  disregard  it, 
because  it  is  not  now  in  the  Case. 

Sir  Biohard  Webster.— We  were  obliged  to  do  it— the  United 
States  admit  we  were, — to  call  attention  to  the  inaccurate  translation. 
We  could  not  help  doing  it;  but  we  printed  them,  so  that  the  eye  might 
see  where  the  inaccuracy  occurred, — both  the  original  and  the  revised. 

Now,  would  you  be  good  enough  to  turn  back  to  page  11  (App.  I  B. 
CO.)  of  that  Appendix,  and  you  will  there  find  the  explanation. 

The  lefthand  column  contains  the  translations  originally  furnished  by  the  United 
States  Government  in  Volume  I  of  the  Appendix  to  their  Case.  In  the  righthand 
column  revised  translations  are  given.  N°*.  1  to  10,  12  to  15  having  been  withdrawn 
by  the  United  States,  the  revised  translations  of  these  documents  have  been  made 
for  Her  Majesty's  Government  from  the  fac- similes  of  the  original  Russian  text 
annexed  to  the  Case  of  the  United  States.  Of  the  remainder,  namely  N°*.  11,  13,  14, 
and  16  to  31,  the  amended  versions,  recently  supplied  by  the  United  States,  have 
been  adopted.  Where  any  material  differences  between  the  original  and  revised 
translations  occur  the  passages  have  been  underlined,  with  the  addition  of  brackets 
in  the  case  of  interpolations. 

For  my  purpose,  I  accept  the  position  taken  by  my  learned  friends; 
and  I  refer  entirely  to  their  revised  translation. 

Now,  Sir,  may  I  resume  the  thread  of  my  observations;  that,  with 
reference  to  the  Treaty  itself,  there  is  not  a  word  in  it  upon  which  the 
contention  of  the  United  States  now  made  can  be  founded.  But  it  may 
be  said,  though  that  may  be  perfectly  true,  Great  Britain  understood 
it  differently, — that  Great  Britain  understood  "Northwest  coast"  iu 
the  limited  sense  that  the  United  States  are  contending  for,  "and 
therefore,  we  shall  rely  upon  what  Great  Britain  thought". 

Here  I  would  remind  the  Tribunal  of  my  learned  friend  Mr.  Carter's 
answer  to  Lord  Hannen  to  be  found  at  page  359  of  the  revised  note.  I 
need  not  trouble  the  Tribunal  to  look  at  it  because  I  mentioned  it  yes- 
terday. Mr.  Carter  was  arguing,  that  because  we  had  adopted  the 
language  of  the  1st  Article  of  the  American  Treaty,  we  must  be  taken 
to  have  inherited  its  limited  meaning;  and  Lord  Hannen  puts  this  to 
Mr.  Carter: 

Would  yon  say  the  English  Government  was  bonnd  by  the  interpretation  which 
yon  say  had  been  pnt  upon  it  by  the  Russian  and  American  Governments  if  the  cor- 
respondence between  the  English  Government  and  the  Russian  Government  shewed 
that  they  understood  the  words  "  Pacific  Ocean"  in  a  different  sense? 

And  my  learned  friend,  Mr.  Carter  says: 

No,  my  Lord,  I  would  not  in  that  case. 

And,  of  course,  one  would  have  expected  Mr.  Carter  to  have  made  that 
answer. 

Now  I  will  complete  what  I  have  to  say  about  these  Treaties  by  show- 
ing that  beyond  all  question  the  British  Government  did  not  under- 
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stand  either  Pacific  Ocean  as  excluding  Bebring  Sea,  or  North  West 
Coast  as  limited  to  what  was  south  of  latitude  60,  and  will  the  Court 
be  good  enough  to  take  the  volume  I  had  yesterday,  Appendix  2  to  the 
British  Case,  and  let  me  put  two  letters  which,  in  my  submission,  put 
this  matter  beyond  the  slightest  question,  and  to  which  I  crave  the 
attention  of  my  learned  friend,  Mr.  Phelps,  when  he  comes  to  reply. 
You  will  remember,  Mr.  President,  that  I  yesterday  called  attention  to 
page  63  where  the  words  occur.  "Along  the  whole  extent  of  the  Pacific 
Ocean  comprehending  the  sea  within  Behring  Straits".  It  is  put  both 
in  French  and  English. 

Mr.  Justice  Harlan. — The  value  of  that  depends  on  what  he  meant 
by  the  words  "  Pacific  Ocean"  in  that  first  article. 

Sir  Richard  Webster. — He  must  have  meant  Behring  Sea.  He 
could  not  have  meant  anything  else,  for  it  is  the  right  of  free  naviga- 
tion along  the  whole  extent  of  the  Pacific  Ocean  comprehending  the 
sea  within  Behring  Straits. 

Mr.  Justice  Harlan. — Need  he  have  referred  to  it  if,  as  both  sides 
admit,  Russia  had  no  purpose  to  exclude  either  the  United  States  or 
Great  Britain  from  the  open  waters  of  Behring  Sea. 

Sir  Richard  Webster. — He  must  have  referred  to  it  for  in  any  con- 
tention the  100  miles  from  Asia  and  from  Alaska  and  from  Siberia 
would  have  overlapped  long  below. 

Mr.  Justice  Harlan. — He  specifically  refers  to  Behring  Straits  for 
that  reason. 

Sir  Richard  Webster.— Everybody  agrees  that  the  100  miles 
would  have  excluded  from  the  coast  on  the  east  side — and  the  coast  on 
the  west  side — ships  coming  within  200  miles  of  Behring  Straits  and 
therefore  from  the  point  of  view  of  this  letter  he  is  speaking  of  the  nav- 
igation of  something  which  will  take  him  up  to  Behring  Straits.  What 
does  he  call  that — the  Pacific  Ocean t  If  it  can  be  suggested  against 
me, — if  you  could  suggest  that  the  200  miles  from  Behring  Straits 
would  have  reached  down  south  of  the  Aleutian  Islands,  there  might 
be  something  in  the  suggestion  but  the  fact  that  the  person  who  penned 
this  document  is  speaking  of  the  Pacific  Ocean  as  taking  him  up  to 
Behring  Straits  shows  conclusively  in  his  mind  he  was  arguing  about 
the  space  of  water  which  abutted  so  to  speak  upon  Behring  Straits, 
the  100  miles  having  disappeared  altogether.  May  I  trouble  you  kindly 
to  refer  to  it.  They  actually  speak  in  the  same  Article  of  two  marine 
leagues  thus  at  p.  63,  App.  II,  B.  G.  we  read. 

It  being  well  understood  that  the  said  right  of  fishery  shall  not  be  exercised  by 
the  subjects  of  either  of  the  two  Powers  nearer  than  two  marine  leagues  from  the 
respective  possessions  of  the  other. 

And,  therefore,  it  contemplated  going  quite  close  up  to  the  shore  of 
Behring  Straits  within  two  marine  leagues.  Again  I  may  be  met  with 
this:  That  is  what  Great  Britain  said;  is  it  what  Eussia  said  and  I 
will  ask  Mr.  Justice  Harlan  to  look  at  page  69.  I  will  translate  (and 
the  President  will  correct  me)  the  opening  words  of  Article  III  at  page 
69  of  the  counterdraft  of  the  Russian  Plenipotentiaries,  "that  in  the 
possessions  of  the  two  Powers  which  are  designated  or  described  in  the 
preceding  Articles,  and  particularly  so  far  as  59°  30'  of  North  latitude, 
but  not  further,  the  respective  vessels  shall  have  the  right  of  visiting 
for  ten  years."  Therefore  Russia  was  asking  not  that  Northwest  Coast 
should  have  a  different  meaning,  but  that  there  should  be  a  special 
limitation  of  the  right  of  visit  by  Great  Britain  not  above  59°  30'  for 
the  ten  years.    They  sought  to  limit  the  ten  year  period  of  visit  to  this 
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very  coast  that  my  learned  friend  Mr.  Garter  has  been  speaking  of,  not 
on  the  ground  that  it  was  called  Northwest  Coast.  Nothing  of  the  kind. 
They  knew  perfectly  well  that  Northwest  Coast  meant  a  great  deal 
more  than  that.  They  songht  to  put  in  terms  of  prohibition  against 
visit  beyond  that  point. 

The  President. — That  excluded,  of  course,  visiting  Kadiak  and 
Unalaska. 

Sir  Richard  Webster. — It  excluded  everything. 

The  President. — I  thought  it  was  more  south. 

Sir  Richard  Webster. — Yes,  I  think  it  is  a  little  more  south. 

The  President. — Yet  you  consider  that  part  as  excluded  t 

Sir  .Richard  Webster. — Unquestionably  from  the  point  of  view 
they  were  bargaining  Russia  tried  to  limit  it  to  that  latitude,  and  they 
had  a  reason  for  it  because  between  Great  Britain  and  Russia  there 
was  a  discussion  about  the  lisi&re  which  only  came  into  existence  from 
the  point  of  view  of  the  British  Treaty.  It  has  no  relation  to  the  United 
States  Treaty  at  all. 

Now  let  me  read  Article  V  (see  p.  69,  App.  II,  B.  0.): 

The  High  Contracting  Powers  stipulate  moreover  that  their  respective  subjects 
shall  freely  navigate  on  the  whole  extent  of  the  Pacific  Ocean  as  much  to  the  north 
as  to  the  south  without  any  hindrance,  and  that  they  shall  enjoy  the  right  of  fishing 
on  the  high  sea,  hut  that  this  right  shall  not  be  exercised  within  a  distance  of  two 
marine  leagues  from  the  coasts  or  possessions,  be  they  Russian  or  be  they  British. 

Now  again  I  ask,  what  ground  is  there  for  suggesting  that  the  coasts 
and  possessions  of  Eassia  are  to  be  limited  to  60°  or  that  the  Pacific 
Ocean  does  not  go  right  np  to  Behring  Straits f  What  argument  can 
be  adduced  in  support  of  such  contention  except  the  assertion  of 
Counsel,  which  is  not  argument  at  all  for  this  purpose. 

►Senator  Morgan. — Is  that  Treaty  now  in  force t 

Sir  Richard  Webster. — This  is  not  the  Treaty:  It  is  the  Russian 
projeU  I  am  endeavoring  to  show  that  Russia  understood  Northwest 
Coast  and  Pacific  Ocean  through  the  whole  of  this  in  exactly  the  same 
sense  that  Great  Britain  understood  it.  Article  YI  is,  the  Russian 
Emperor  wishing  to  give  more  proof  of  his  regard  for  the  interests  of 
the  subjects  of  His  Britannic  Majesty,  and  to  give  all  success  to  useful 
enterprises  which  result  from  the  discovery  of  the  Northwest  Passage 
of  the  Continent  of  America,  consents  that  this  freedom  of  navigation, 
mentioned  in  the  preceding  article,  extends  under  the  same  conditions 
au  detroit  de  Behring,  and  the  sea  situate  to  the  north  of  it.  Now,  I 
ask  Mr.  Justice  Harlan's  kind  consideration  to  this.  The  100  miles  has 
disappeared  in  this  document.  There  is  not  a  trace  of  the  100  miles, 
and  they  themselves  proposed  two  marine  leagues,  and  they  speak  of 
the  right  of  navigation  and  of  fishing,  which  is  to  extend  within  two 
marine  leagues  of  the  coast,  as  going  right  up  to  Behring  Straits;  and 
yet  in  the  face  of  this  the  successors  in  title  of  Russia  allege  a  right  to 
say  that  the  navigation  at  this  time  was  understood  by  Great  Britain 
as  meaning  to  be  confined  to  that  which  was  south  of  the  Aleutian 
Islands,  and  not  to  extend  to  these  thousands  of  miles  of  water  which 
extended  from  the  Aleutian  Islands  up  to  Behring  Straits. 

Then  Article  VII  provides  that  the  Russian  vessels  and  the  British 
vessels  navigating  in  the  Pacific  Ocean  and  the  sea  above  indicated, 
that  is  the  Arctic  Ocean,  as  well  when  they  are  driven  by  tempests  or 
by  damage  had  taken  refuge  in  the  respective  ports  of  the  High  Con- 
tracting Parties.  In  the  Northern  Ocean  and  Pacific  Ocean  they 
might  get  around  to  British  possessions,  and  therefore  up  to  the  latest 
date  Russia  (and  this  points  my  observation)  is  seeking  to  get  Great 
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Britain  to  agree  to  the  ten  years  clause  being  limited  to  the  lisiere  with 
regard  to  all  the  Articles — the  Pacific  Ocean  and  the  Northwestern 
Coast — in  the  meaning  which  would  include  the  coast  up  to  Behring 
Sea. 

Now  Mr.  Justice  Harlan  pat  a  question,  was  the  Treaty  communicated 
to  Great  Britain  before  the  other  Treaty  was  signed  will  you  be  good 
enough  to  turn  to  page  72  of  the  same  book  (App.  II  B.  O.)  where  will 
be  found  Mr.  George  Canning's  communication  with  regard  to  the 
American  Treaty,  and  that  brings  out  in  the  clearest  possible  relief  the 
arguments  which  I  have  been  endeavouring  to  put  before  the  Tribunal. 

Article  IV  of  the  United  States  Treaty  is  thus  summarized — I  had 
better  read  the  summary  of  both  III  and  IV. 

The  third  Article  Axes  the  boundary  line  at  64°  north  of  whioh  the  United  States 
are  not  to  form  establishments  and  south  of  whioh  Rassia  cannot  advance. 

There  is  no  reference  to  80°  or  any  northern  boundary  or  any  south- 
ern boundary. 

The  fourth  Article  allows  free  entrance  to  both  parties  for  ten  years  into  all  the 
gulfs,  harbours  etc.  of  each  for  the  purposes  of  fishing  and  trading  with  the  natives. 

The  contention  of  my  learned  friends  now  is  that  Great  Britain  only 
thought  that  under  the  words  "  North-west  coast"  in  the  Article  of  the 
British  Treaty  they  were  getting  the  right  to  fish  up  to  latitude  60°. 
Now  what  does  Mr.  Canning  say  f  It  was  present  to  his  mind — because 
as  I  have  shown  to  you  but  a  few  moments  ago,  Russia  had  been  try- 
ing to  get  those  things  agreed  to  by  Great  Britain.  He  writes  to  Count 
Lieven  who  was  the  Russian  Minister  I  believe  in  Engiand. 

I  cannot  refrain  from  sending  to  your  Excellency  the  inclosed  extract  from  an 
American  newspaper,  by  whioh  you  will  see  that  I  did  not  exaggerate  what  I  stated 
to  you,  as  the  American  construction  of  the  convention  signed  at  St.  Petersburgh. 

It  is  to  this  construction  that  I  referred,  when  I  claimed  for  England  (as  justly 
quoted  by  Count  Nesselrode)  whatever  was  granted  to  other  nations.  No  limita- 
tions here  of  59°. 

There  never  had  been  any  attempt  to  get  Great  Britain  to  limit  the 
right  of  navigation  or  fishing  except  to  the  two  leagues  which  is  men- 
tioned before.  But  with  regard  to  this  point  of  the  north-west  coast 
there  had  been  the  distinct  attempt  to  get  her  to  limit  her  10  years 
clause  to  the  very  strip  which  Mr.  Garter  now  suggests  she  agreed  to 
limit  it  to. . 

Mr.  Justice  Harlan. — What  you  read  is  a  newspaper  account  of  the 
Treaty.  What  you  want  I  think  is  the  letter  of  Mr.  Addington  on 
page  29. 

Sir  Biohabd  Webster. — For  my  particular  purpose  I  do  not  want 
anything  more  than  that  summary.  It  is  a  true  summary.  It  makes 
no  difference  for  my  purpose. 

Mr.  Justice  Hablan. — I  thought  you  were  reading  it  to  show  the 
British  knew  of  the  Treaty. 

Sir  Biohabd  Webster.— Well  so  I  think  they  had  as  a  matter  of 
fact. 

Mr.  Justice  Harlan.— No  they  did  not  get  it  till  the  letter  of  Mr. 
Addington  which  shows  he  transmitted  it  I  think  to  Mr.  Canning. 

Sir  Biohabd  Webster. — You  are  right.  I  was  perhaps  endeavour- 
ing to  take  it  a  little  more  shortly  than  I  need;  but  my  argument  is  as 
strong  whether  it  is  a  communication  through  a  newspaper  or  any  other 
channel.  My  point  is  that  Great  Britain  knew  the  terms  of  the  Treaty, 
and  the  moment  the  terms  of  the  Treaty  between  the  United  States  and 
Bussia  were  called  to  Mr.  Canning's  attention,  Mr.  Canning  said,  "No 
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limitation  here  of  59°,"  and  demanded  for  Great  Britain  that  which 
Bussia  had  given  to  the  United  States;  and  yet,  Sir,  in  the  face  of  this 
you  are  solemnly  asked  to  day  by  written  and  oral  argument  to  say 
that  Great  Britain  acquiesced  in  the  claim  by  Bussia  that  the  Pacific 
Ocean  was  to  be  excluded,  and  tbe  north-west  coast  was  to  be  confined 
between  latitude  60°  and  latitude  54°. 

Sir  I  cannot  allow  myself  to  occupy  your  time  by  reading  that  which 
only  brings  this  out  over  again,  but  there  is  one  sentence  at  tha  bottom 
of  page  73 : 

For  reasons  of  the  same  nature — 

(This  is  in  Mr.  George  Canning's  letter  to  Mr.  Stratford  Canning). 

we  cannot  consent  that  the  liberty  of  navigation  through  Behring  Straits  should  be 
stated  in  the  treaty  as  a  boon  from  Russia. 

And  the  last  sentence  is — 

No  specification  of  this  sort  is  found  in  the  Convention  with  the  United  States  of 
America,  and  yet  it  cannot  be  doubted  that  the  Americans  consider  themselves  as 
secured  in  the  right  of  navigating  Behring  Straits  and  the  Sea  beyond  them. 

Is  that  consistant  with  Behring  Sea  being  excluded  from  the  opera- 
tions of  the  fTeaty  of  1824? 

Lastly,  the  actual  language  of  the  Treaty  was  sent  to  Mr.  Canning 
in  Mr.  Addington's  letter  of  the  29th  of  January,  which  is  to  be  found 
on  page  75,  wherein  it  is  said  to  be — 

For  defining  tbe  extent  of  the  rights  of  either  nation  to  the  navigation  of  the 
Northern  Pacific,  ana  their  traffic  and  intercourse  with  the  north-western  coast  of 
America. 

But,  perhaps,  I  ought  to  have  read  one  other  paragraph  first,  on 
page  74. 

Perhaps  the  simplest  course  after  all  will  be  to  substitute,  for  all  that  part  of  the 
"projet"  and  "  counter- projet"  which  relates  to  maritime  rights  and  to  navigation, 
the  first  two  Articles  of  the  Convention  already  concluded  by  the  Court  of  St.  Peters- 
burgh  with  the  United  States  of  America,  in  the  order  in  which  they  stand  in  that 
Convention. 

Then: 

The  uniformity  of  stipulations  in  pari  materia  gives  clearness  and  force  to  both 
arrangements,  and  will  establish  that  footing  of  equality  between  the  several  Con- 
tracting Parties  which  it  is  most  desirable  should  exist  between  three  Powers  whose 
interests  come  so  nearly  in  contact  with  each  other  in  a  part  of  the  globe  in  which 
no  other  Power  is  concerned. 

And  then,  on  page  81,  is  the  letter  of  Mr.  Stratford  Canning  to  Mr. 
George  Canning  from  St.  Petersburgh;  and  here,  Sir,  is  the  answer  to 
the  suggestion  that  we  inherited  this  construction  in  1824,  which  never 
saw  the  light  until  Mr.  Blaine,  or  some  of  his  advisers,  evolved  it  in 
the  year  1890. 

Referring  to  the  American  Treaty  I  am  assured,  as  well  by  Count  Nesselrode  as  by 
Mr.  Middleton,  that  the  ratification  of  that  instrument  was  not  accompanied  with 
any  explanations  calculated  to  modify  or  affect  in  any  way  the  force  and  meaning 
of  its  Articles.  But  I  understand  that,  at  the  close  of  the  negotiation  of  that  Treaty, 
a  Protocol,  intended  by  the  Russians  to  fix  more  specifically  the  limitations  of  the 
right  of  trading 

(that  was  perfectly  true,  because  it  referred  to  the  10  years*  clause) 

with  their  possessions,  and  understood  by  the  American  envoy  as  having  no  such 
effect,  was  drawn  up  and  signed  by  both  parties.  No  reference  whatever  was  made 
to  this  paper  by  the  Russian  Plenipotentiaries  in  the  course  of  my  negotiation  with 
them;  and  you  are  aware,  Sir,  that  the  Articles  of  the  Convention  which  I  concluded 
depend  for  their  force  entirely  on  the  general  acceptation  of  the  terms  in  which  they 
are  expressed. 
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Will  you  kindly  turn  now  to  the  British  Treaty  on  page  53  of  the 
British  Case,  and  I  will  endeavor  to  take  it  as  shortly  as  possible.  It 
will  not  be  waste  of  time  to  run  through  it  without  reading  the  articles 
at  length.  The  scheme  of  that  Treaty  is  of  some  little  importance  in 
order  to  complete  my  argument  upon  the  point.  Article  I  corresponds 
with,  and  I  say  is  the  same  as,  Article  II  in  the  United  States  Treaty. 
Articles  III  and  IV  find  no  place  in  the  United  States  Treaty.  They 
relate  to  the  lisHre.  It  is  not  necessary  that  I  should  do  more  than 
explain  in  one  sentence  what  it  was,  that  my  story  may  be  complete. 
It  was  necessary  to  determine  a  land  boundary  between  British  America 
and  Alaska,  and  accordingly  Articles  III  and  IV  relate  solely  to  what 
that  land  boundary  should  be.  Article  Y  corresponds  with  Article  III 
of  the  United  States  Treaty.  It  is  an  agreement  between  Great  Britain 
and  Bussia  as  the  previous  agreement  existed  between  the  United 
States  and  Bussia,  that  no  establishment  should  be  formed  by  Great 
Britain  north  of  the  line  of  delimitation.  Then  Article  VI  refers  to  the 
rivers  crossing  the  lisitore.  It  was  necessary  because  it  finds  no  place 
in  the  United  States  Treaty,  because  there  was  no  lisidre. 

It  is  understood  that  the  subjects  of  His  Britannic  Majesty,  from  whatever  quarter 
they  may  arrive,  whether  from  the  ocean  or  from  the  continent  shall  ibr  ever  enjoy 
the  right  of  navigating  freely,  and  without  any  hindrance  whatever,  all  the  riven 
and  streams  which,  in  their  course  towards  the  Pacific  Ocean,  may  cross  the  line  of 
demarcation  upon  the  line  of  coast  described  in  Article  III  of  the  present  Convention. 

Perhaps,  it  would  not  be  inconvenient  if  I  read  to  you  the  French 
version  of  that  Treaty,  which  you  will  find — and  you  can  put  them  side 
by  side — at  the  end  of  the  B.  O.  Appendix,  Volume  2,  P&rt  III  to  which 
1  have  just  been  referring. 

The  President. — It  would  be  better  to  look  at  the  French  original, 
as  this  was  a  translation.  What  you  have  just  read  is  the  English 
translation. 

Sir  Richard  Webster. — You  are  right,  Sir.  In  both  cases  the 
originals  of  this  Treaty  were  in  French.  What  General  Foster  said 
later  on  about  the  1867  Treaty  did  not  apply  to  the  one  of  1824. 

If  you  would  look  if  you  please,  Sir,  at  Article  VI,  on  page  3,  of  part 
2,  you  will  find  this. 

Mr.  Justice  Harlan. — It  is  in  the  Appendix  to  the  American  Case, 
volume  I,  pages  39  and  40. 

Sir  Kiohard  Webster.— Quite  true.    It  is  this : 

II  est  entenda  que  les  snjets  de  Sa  Majesty  Britannique,  de  quelqne  oote*  qntls 
arrivent,  soit  de  l'Ocean  soit  de  Finteneur  du  continent,  joniront  a  perpdtnite*  du 
droit  de  navigner  librement  et  sans  en t rave  quelconqne,  snr  tons  les  fleuves  et  rivi- 
eres qui,  dans  lenra  conrs  vers  la  xner  Pacifique,  traverseront  la  ligne  de  demarcation 
sur  la  lisiere  de  la  cdte  indiquee  dans  1' Article  III  de  la  presente  Convention. 

Therefore,  when  you  look  at  the  original,  there  is  not  any  doubt  about 
it  at  all,  because  they  refer,  most  properly,  to  the  " lisi&re  de  la  cAte"; 
and  if  you  will  turn  back  to  Article  III  you  will  find  there  the  lisiere 
described. 

Mr.  Justice  Harlan.— What  are  the  English  words  in  Article  VI 
corresponding  to  lisiere f 
Sir  Kiohard  Webster.— I  will  read  it: 

May  cross  the  line  of  demarcation  npon  the  line  of  coast. 

The  expression  "  line  of  coast w  is  not  the  proper  translation — it  ought 
to  be  "  strip  of  coast ".  "  Strip  "  is  the  correct  translation  of  "  lisifcre", 
if  I  may  be  permitted  to  say  so  Mr.  President,  and  no  doubt  if  I  am 
wrong  you  will  correct  me.  " Lisftre "  is  "selvage"— "strip"— liko 
the  edge  of  cloth— "border". 
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Lord  Hanker. — You  might  suggest  yet  another  word — "  margin  *. 
Sir  Richard  Wrbstbb. — I  will  read  now  Article  VII,  which  corre- 
sponds with  the  American  Article  IY. 

• 

It  is  also  understood  that,  for  the  spaee  of  ten  years  from  the  signature  of  the  pres- 
ent Convention,  the  vessels  of  the  two  Powers,  or  those  belonging  to  their  respective 
subjects,  shall  mutually  be  at  liberty  to  frequent,  without  any  hindrance  whatever, 
all  the  inland  seas,  the  golfs,  havens,  and  creeks  on  the  coast  mentioned  in  Article 
III,  for  the  purposes  of  hshing  and  of  trading  with  the  natives. 

Not  the  listire;  and  if  yon  look  at  the  French,  which  is  perfectly 
plain  description,  the  words  are: 

Let  golfes,  havres  et  cliques  sur  la  cote  mentionnee  dans  r Article  HI— 

Without  any  reference  to  "lisifere"  at  all.  The  only  feeling  I  have 
in  dealing  with  this  matter,  is  that  it  is  a  little  cruel  to  my  friends  to  be 
exposing  the  impossibility  of  maintaining  the  argument  by  which  Mr. 
Garter  has  said,  in  his  opinion,  Mr.  Blaine,  to  his  entire  satisfaction  was 
completely  successful  in  showing  that  Behring  Sea  was  excluded  from 
the  Pacific  Ocean,  and  that  Northwest  coast  had  this  meaning  by  those 
treaties. 

Mr.  Justice  Harlan. — Would  you  turn  to  Article  III  and  tell  me 
what  is  the  "  coast "  mentioned  there. 

Sir  Eichabd  Webster. — Yes.    The  coast  mentioned  in  Article  III, 


The  line  of  demarcation  between  the  possessions  of  the  High  Contracting  Parties 
upon  the  coast  of  the  continent  and  the  islands  of  America  to  the  north-west. 

0  

That  is  from  about  54°  40'  right  up  to  the  point  where  141°  West 
longitude  strikes  the  Arctic  Ocean,  and  I  submit  there  is  no  question 
about  it. 

The  line  of  demarcation  runs  behind  the  lisi&re  until  it  gets  to  Mount 
St.  Elias,  and  then  it  goes  straight  up. 

Mr.  Justice  Harlan. — What  do  you  say  is  the  point  of  the  shore 
referred  to  as  the  "  coast "  in  Article  VII  t 

Sir  Richard  Webster. — The  "  coast "  is  the  whole  of  the  coast  up 
to  Behring  Straits. 

Mr.  Justice  Harlan.— Up  to  Behring  Straits  t 

Sir  Richard  Webster. — The  line  of  demarcation  isa-completelina 
It  divides  the  British  possessions  from  the  Russian  possessions;  it  has 
nothing  to  do  with  the  lisi&re. 

Now  I  will  read  the  translation,  and  perhaps,  Mr.  President,  you  will 
kindly  follow  it  in  French.  I  am  reading  from  page  54  of  the  British 
Case.    It  is  not  my  translation  but  I  believe  it  is  correct.    It  is  this: 

The  line  of  demarcation  between  the  possessions  of  the  High  Contracting  Parties 
upon  the  coast  of  the  continent  and  the  islands  of  America  to  the  north-west,  shall 
be  drawn  in  the  manner  following: 

Commencing  from  the  southernmost  part  of  the  island  called  Prince  of  Wales' 
Island,  which  point  lies  in  the  parallel  of  54°  40'  north  latitude,  and  between  the 
131st  and  the  133rd  degree  of  west  longitude  (meridian  of  Greenwich),  the  said  line 
shall  ascend  to  the  north  along  the  channel  called  Portland  Channel,  as  far  as  the 
point  of  the  continent  where  it  strikes  the  56th  degree  of  north  latitude;  from  this 
last-mentioned  point,  the  line  of  demarcation  shall  follow  the  summit  of  the  moun- 
tains situated  parallel  to  the  coast,  as  far  as  the  point  of  intersection  of  the  141st 
degree  of  west  longitude  "of  the  same  meridian";  and,  finally,  from  the  said  point 
of  intersection,  the  said  meridian-line  of  the  141st  degree,  in  its  prolongation  as  far 
as  the  Frozen  Ocean,  shall  form  the  limit  between  the  Russian  and  British  posses- 
sions on  the  continent  of  America  to  the  north-west. 

I  submit  (remembering  that  the  line  of  demarcation  was  to  be  com- 
plete with  reference  to  the  coast  referred  to  as  the  north-west  coast  of 
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the  continent,  and  the  Islands  of  America  to  the  north  west),  that 
nobody  who  can  take  an  impartial  view  of  this  matter  can  come  to  any 
other  conclusion  than  that  the  coast  referred  to  in  Article  VII  is  the 
whole  coast;  and  when  we  remember  that  in  the  United  States  the 
expression  lisiere  does  not  occur  at  all,  and  that  Article  III  of  the  * 
United  States  treaty  speaks  of  the  north-west  coast  of  America  north 
of  54°  40',  and  that  I  am  justified  in  saying  that  Mr.  George  Canning 
believed  that  he  was  getting  the  same  for  Great  Britain  as  the  United 
States  had  got  from  Russia — there  is  not  any  answer,  at  any  rate, 
apparent  (unless  I  have  made  some  grave  blunder)  to  the  contention 
that  the  right  of  Great  Britain  to  visit,  during  ten  years,  inland  creeks, 
and  harbours,  and  to  visit  for  the  purpose  of  navigation  and  fishing  the 
seas  which  washed  the  American  coasts  extended  right  away  from  54°  40' 
np  to  the  point  to  which  I  have  called  attention. 

Now  it  is  not  necessary  for  me,  unless  my  friends  tell  me  so,  to  refer 
to  the  other  Articles  of  the  Treaty.  They  relate  to  the  sale  of  spirits, 
and  to  Sitka,  and  New  Archangel,  and  to  other  matters,  which  are 
specially  referred  to,  but  have  no  bearing  on  the  discussion  which  is 
now  before  you. 

There  are  two  matters  in  this  connection  which  have  not  received 
notice,  and  to  which  I  ought  to  direct  the  attention  of  the  Tribunal, 
not  in  any  way  as  qualifying  or  even  as  strengthening  what  in  my  sub- 
mission to  this  Court  is  so  absolutely  plain,  but  I  refer  to  it  in  order 
that  it  may  not  be  thought  that  I  have  overlooked  my  friend,  Mr.  Car- 
ter's, point.  Mr.  Carter  said,  for  the  purposes  of  this  Treaty,  they 
were  not  concerned  with  what  the  previous  correspondence  had  been. 
They  said  "the  Ocean  commonly  called  the  Pacific  Ocean" — I  think  I 
have  quoted  the  language  quite  correctly — and  accordingly  they  meant 
by  that  u  south  of  the  Aleutian  Islands".  It  would  have  been  a  little 
satisfactory,  at  any  rate  to  us  who  have  to  answer  my  friend,  if  he  had 
gone  on  and  told  us  where  he  got  the  common  reputation  of  Pacific 
Ocean  to  be  that  south  of  the  Aleutiau  Islands;  but,  at  any  rate,  I  will 
put  the  material  before  the  Court.  I  must  not  read  it,  because  it  would 
be  simply  a  waste  of  time,  in  one  sense — not  a  waste  of  time  as  far  as 
the  information  is  concerned,  but  it  would  be  trespassing  on  the 
indulgence  of  the  Court  to  read  it.  There  are  several  collections  of 
what  I  may  call  information-of  considerable  use,  if  this  matter  came  to 
be  discussed.  I  call  attention  first  to  the  1st  volume  of  the  Appendix 
to  the  Counter  Case,  because  it  happens  to  be  most  complete,  and 
will  ask  you  to  look  at  page  88.  Now  there  you  will  find,  Mr.  President, 
that  which  we  believe  to  be  the  most  complete  record  (and  they  have 
been  selected  without  any  regard  to  taking  anything  that  is  for  or 
against  us)  of  the  maps  and  geographies  which  have  ever  been  collected 
in  connexion  with  this  matter.  The  list  sent  by  Mr.  Blaine  to  Lord 
Salisbury  was  found,  when  it  came  to  be  examined  very  deficient  indeed. 
This  is  very  much  larger,  and  it  includes  a  great  many  more;  and  Mr. 
Blaine's  list  did  not  call  attention  to  the  way  in  which  the  names  were 
used. 

Would  the  Tribunal  kindly  look  at  page  88  of  App.  I  to  British 
Counter  Case.  In  the  margin  there  you  will  find  the  date  put  of  every 
reference  made.  I  will  read  down  the  dates  first.  171)5;  1802;  1803; 
1804;  1808;  1815;  1819;  1822;  1823;  182G;  showing  that  they  are  pretty 
contemporaneous.  Now,  Mr.  President,  let  me  read  you  a  specimen  of 
two  or  three  of  them: 

"Kamschatkn.  Sea  is  a  large  branch  of  the  Oriental  or  North  Pacific  Ocean." 
"Behring's  Straits,  which  is  the  passage  from  the  North  Pacific  Ocean  to  the 
Arctic  Sea.'' 
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"  Beering's  Island.    An  island  in  the  Pacific  Ocean.11 
"Kamschatka.    Bounded  east  and  south  by  Paciiio." 

That  is  a  most  important  matter: 

Bounded  east  and  south  by  Pacific 

Then  it  says : 

Kamschatka.    Bounded  on  the  North  by  the  country  of  the  Koriaes,  on  the  east 
and  south  by  the  North  Pacific  Ocean  and  on  the  west  by  the  Sea  of  Okotsk. 
Bearing's  Island.    In  the  North  Pacific  Ocean. 
Behring's  Island.    An  island  in  the  North  Pacific  Ocean. 
Kamschatka.    River,  which  runs  into  the  North  Pacific  Ocean. 

The  Kamschatka  Eiver  runs  into  Behring  Sea  North  of  the  Com- 
mander Islands.  Then  there  is  the  date  of  1819.  I  have  not  read  the 
dates  against  each.  I  might  have  done  it  perhaps  in  that  way.  Then 
it  goes  on: 

"Pacific  Ocean  considered  as  the  boundary  of  the  Russian  Empire,  washes  the 
shores  of  the  Government  of  Irkutsk,  from  Tschukotsky  Noss,  or  Cook's  Straits,  to 
the  frontiers  of  China:  or,  in  other  words,  from  the  mouth  of  the  River  Aimakan 
that  is,  from  65°  to  45°  North  latitude.  It  is  divided  into  two  great  parts.  That 
lying  eastwards  from  Kamschatka,  between  Siberia  and  America,  is  eminently 
sty  lea  the  Eastern,  or  Pacific  Ocean ;  that  on  the  west  side,  from  Kamschatka, 
between  Siberia,  the  Chinese,  Mongolia,  and  the  Kurile  Islands,  is  called  the  Sea  of 
Okhotsk.  From  the  different  places  it  touches  it  assumes  different  names,  e.  g., 
from  the  place  where  the  River  Anadyr  falls  into  it,  it  is  called  the  Sea  of  Anadyr, 
and  above  Kamschatka  the  Sea  of  Kamschatka;  and  the  bay  between  the  districts 
of  Okhotsk  and  Kamschatka,  is  called  the  Sea  of  Okhotsk,  the  upper  part  of  which 
is  termed  Peniinskoye  More,  that  is,  the  Penjinskian  Sea,  as  it  approaches  the  mouth 
of  the  River  Penjine." 

I  might  occupy  a  great  deal  more  time  than  the  importance  of  the 
question  merits,  in  going  through  these  documents.  If  you  will  turn  to 
pages  92  to  105  you  will  find  a  consecutive  record  of  maps,  without 
selection,  from  which  it  will  appear  that  though  at  times  portions  of  the 
North  Pacific  were  called,  and  properly  called,  Beaver  Sea,  Behring  Sea, 
Sea  of  Kamchatka,  and  some  other  names,  that  in  the  vast  majority  of 
cases  the  common  appellation  given  to  the  whole  district  of  the  ocean 
right  up  to  the  Behring  Straits  is  Pacific  Ocean. 

Mr.  Justice  Harlan. — Sir  Bichard,  do  you  regard  the  phrases 
" North  Pacific  Ocean"  and  "Pacific  Ocean",  as  identical  all  through 
that  volume! 

Sir  Richard  Webster.— I  think,  Sir,  that  "North  Pacific  Ocean"  is 
for  this  purpose  identical  with  "Pacific  Ocean":  "South  Sea"  was 
another  name  for  it  for  a  particular  reason.  South  Pacific  Ocean  would 
really  begin  south  of  the  equator.  I  have  not  studied  the  actual  point 
where  South  Pacific  would  end,  but  1  understand  that  North  Pacific 
Ocean  merely  means  the  northern  part  of  the  Pacific  Ocean. 

Mr.  Justice  Harlan. — I  have  seen  a  good  many  maps  on  which  the 
waters  south  of  the  Aleutian  Islands  are  marked  distinctly  "  North 
Pacific  Ocean",  while  the  waters  north  of  them  were  marked  sometimes 
Sea  of  Kamtchatka,  and  sometimes  Behring  Sea.  It  is  quite  true,  as  you 
say,  that  there  are  maps  both  ways. 

Sir  Bichard  Webster.— There  is  a  large  number  of  maps  on  which 
Pacific  Ocean  appears  as  going  over  the  whole,  and  Behring  Sea  appears, 
above  it,  in  small  type  as  being  the  sea  which  was  what  I  may  call  the 
part  of  the  Pacific  Ocean  that  had  got  that  name. 

You  will  find  a  map  of  the  North  Pacific  Ocean  below  the  Aleutian 
Islands  hanging  behind  you,  and  Behring  Sea  put  in  its  place.  At  any 
rate,  it  should  not  be  thought  that  we  have  created  evidence  for  our- 
selves.   It  is  known  all  over  the  world  that  particular  seas  and  parts  of 
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the  ocean  get  local  names;  bnt  for  this  purpose  we  have  got  to  consider 
what  the  parties  meant  when  they  wrote  it  in  that  treaty.  I  trust  I 
have  not  failed  in  bringing  to  the  mind  of  the  court  the  demonstration 
that  they  did  mean  the  part  of  the  Ocean  right  up  to  Behring  Straits. 

Lord  Hannen. — To  what  extent  do  you  say  this  list  is  exhaustive  f 

Sir  Biohard  Webster. — As  far  as  the  maps  are  concerned,  my  Lord, 
I  believe  it  contains  every  known  map  that  could  be  found. 

Mr.  Justice  HARLAN.-~-Oh,  no;  there  are  a  great  many  of  the  maps 
not  given.  Mr.  Blaine,  in  his  correspondence  with  Lord  Salisbury, 
gives  105  maps. 

Sir  Bichard  Webster. — There  are  136  in  this  list,  Sir;  but  not  all 
of  Mr.  Blaine's  are  included  because  later  Editions  were  inserted. 

Mr.  Justice  Harlan. — More  than  half  of  Mr.  Blaine's  I  think,  are 
not  mentioned  in  your  list. 

Sir  Bichard  Webster. — I  do  not  think  that  is  correct,  Judge. 

Mr.  Justice  Harlan. — I  may  be  wrong. 

Sir  Bichard  Webster. — I  do  not  think  that  is  correct;  but  I  really 
have  not  examiued  it  personally. 

Lord  Hajnnen. — I  wanted  to  know  because  I  find — if  you  are  right, 
you  know — that  down  to  the  year  1825,  according  to  your  statement, 
the  Behring  Sea  is  never  mentioned.  You  stated  that  this  is  exhaus- 
tive.   Behring  Sea  is  not  mentioned  in  any  of  these  geographies. 

Sir  Biohard  Webster. — It  would  perhaps  be  convenient  to  say  a 
word  or  two  about  the  maps  themselves. 

Lord  Hannen. — These  are  all  the  geographies! 

Sir  Biohard  Webster. — I  believe,  my  Lord,  that  the  list  of  geog- 
raphies has  been  made  as  chronologically  accurate  as  it  could  be.  I  do 
not  pretend  to  say  we  found  every  book  that  exists,  because  it  is  not 
possible;  but  at  any  rate  it  was  endeavored  to  be  done  impartially;  and 
so  far  as  we  could,  they  were  taken  from  the  books  which  could  be 
found. 

Lord  Hannen. — Take  the  third:  w Behring  Island,  an  island  in  the 
Pacific  Ocean".  Then  there  is  added  "  Behring  Island  in  the  Behring 
Sea", 

Sir  Biohard  Webster,— That  is  the  first  name  given  to  it. 

Lord  Hannen,— That  is  added! 

Sir  Bichard  Webster. — That  is  our  commentary,  put  in  brackets. 
It  is  the  first  time  Behring  Island  was  mentioned,  and  we  desired  to 
show  where  it  was, 

Mr.  Justice  Harlan. — Behring  Island  is  to  the  left  of  the  Copper 
Island. 

Sir  Biohard  Webster. — Mr.  President,  I  had  not  intended  to  trouble 
you  with  the  maps;  but  I  should  like  to  pick  out  a  few  as  I  pass,  in 
order  to  shew  you  the  importance  of  them.  Of  course  in  these  early 
days  people  naturally  borrowed  from  one  another.  There  was  not  so 
much  known  about  the  maps,  and  you  would  not  expect  it.  If  you  will 
kindly  look,  Sir,  at  the  earliest  on  page  92, 

A  general  oharfc,  exhibiting  the  discoveries  made  by  Captain  James  Cook,  etc. 
This  is  the  original  of  the  chart  in  the  8"  edition.  Behring  Sea  appears  without 
names,  though  Olutarskoi  sea,  Beaver  Sea,  Gulf  of  Anidir,  Shoal  Water,  Bristol  Bay, 
appear  as  local  names  of  equal  rank.    The  three  first  close  in  to  the  Asiatic  coast. 

Behring  Strait,  North  Pacific  Ocean. 

Then  at  number  4. 

Chart  of  the  N.  W.  Coast  of  America  and  the  N.  £.  Coast  of  Asia.  Explored  in 
the  years  1778  and  1779.  Prepared  by  Lieut.  Roberts  under  the  immediate  inspec- 
tion of  Captain  Cook.    Published  by  W.  Faden,  Charing  Cross,  July  24, 1784* 

Behring  Sea  named  Sea  of  Kamchatka. 
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Beaver  Sea  close  in  to  shore  of  Kamchatka. 

Sea  of  Okotsk,  equivalent  in  rank  to  Sea  of  Kamchatka. 

Gulf  of  Anadyr,  Bristol  Bay. 

Northern  Part  of  Pacific  or  Great  South  Sea. 

The  Aleutian  Islands  are  very  imperfectly  shown. 

It  is  most  important,  when  you  refer  to  those  maps,  to  see  whether 
they  wrote  the  names  large  or  small,  in  order  to  see  the  importance  they 
attach  to  them. 

Then  you  will  find  page  94, 1794,  No.  15,  an  important  map 

Prepared  by  Lieut.  Henry  Roberts  under  the  immediate  inspection  of  Captain 
Cook,  London.    Published  by  William  Fadden,  Geographer  to  the  King. 

Mr.  Justice  Harlan.— Before  you  get  to  that,  there  is  a  similar  ref- 
erence, on  page  93. 

Sir  Richard  Webster. — Will  you  kindly  give  me  the  date! 

Mr.  Justice  Harlan. — It  is  number  4,  on  page  93  the  year  being  1784. 
There  Behring  Sea  is  named  Sea  of  Kamchatka,  and  then  there  are  other 
seas  there.  Then  there  is  the  Northern  part  of  the  Pamfio  or  Great 
South  Sea.  Have  you  got  that  chart  itself,  so  we  can  see  how  they  are 
divided  f 

Sir  Richard  Webster. — I  do  not  know  whether  we  have  but  I  may 
be  able  to  obtain  it  for  you. 

Mr.  Justice  Harlan. — I  desired  to  ask  in  that  connection  how  many 
more  of  those  maps,  by  name  and  in  words,  speak  of  the  Pacific  as  the 
South  Sea  or  Great  South  Sea. 

Sir  Richard  Webster. — I  have  not  worked  it  out.  I  know  the 
name  Great  South  Sea  disappeared  very  soon;  but  about  what  date  I 
could  not  tell  you.    I  will  try  and  have  it  worked  out,  Judge,  if  I  can. 

Mr.  Justice  Harlan. — I  do  not  know  that  it  is  important.  We  can 
do  that. 

Sir  Richard  Webster.— Yes.  If  you  will  look  at  1794,  which  is  a 
very  important  map,  you  will  see  that  it  is  one  which  undoubtedly  made 
what  I  may  call  a  record  at  the  time.  It  is  number  15.  The  advertise- 
ment was: 

The  interesting  discoveries  made  by  British  and  American  ships  since  the  first  pub- 
lication of  the  Chart  in  1784,  together  with  the  hydrographical  materials  lately  pro- 
cured from  St.  Petersburgh  and  other  places,  have  enabled  Mr.  de  la  Roohette  to  lay 
down  the  numerous  improvements  which  appear  in  the  present  edition. 

Mr.  Justice  Harlan. — That  is  the  second  edition  of  the  map  to 
which  I  have  just  called  attention. 
Sir  Richard  Webster. — You  are  quite  right: 

The  main  body  of  Behring  Sea,  which  in  the  first  edition  was  styled  Sea  of  Kam- 
chatka, here  appears  without  any  distinctive  name. 

Sea  of  Kamchatka  is  written  on  the  waters  immediately  adjacent  to  the  peninsula. 

Sea  of  Anadyr  replaces  the  Qulf  of  Anadyr  of  the  1st  edition. 

Sea  of  OkoUk  appears  as  a  name  of  equal  right  with  Sea  of  Kamchatka  and  Sea  of 
Anadyr. 

Beaver  Sea  is  written  in  smaller  characters  along  the  Kamchatkan  coast  to  the 
north  of  Petropaulovski. 

Behring  Strait,  Bristol  Bay. 

Korth  Part  of  the  Pacific  Ocean  or  Great  South  Sea. 

At  that  time  it  appears  that  the  name  Great  South  Sea  still  con- 
tinued to  be  used. 

Then  I  have  marked  a  good  many;  but  I  think  I  might  perhaps  indi- 
cate the  numbers  without  reading  them,  of  those  that  are  clearly  impor- 
tant. There  are  numbers  17  and  18,  two  of  the  French  maps  in  which 
Behring  Sea  is  not  named,  but  the  whole  of  the  North  Pacific  is  called 
Grand  Ocean  Septentrional,  and  Grand  Ocean.    Then  there  are  24  and  25. 
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Mr.  Justice  Harlan. — It  was  named  the  Sea  of  Kamchatka  in  1817. 

Sir  Richard  Webster. — No,  Sir;  not  in  number  17. 

Mr.  Justice  Harlan. — On  page  99.  I  thought  you  meant  the  year 
1817. 

Sir  Richard  Webster. — No;  I  was  giving  the  number  of  the  map. 
No.  17  on  page  95,  in  the  year  1798.  They  are  numbered  consecutively; 
and  number  18  is  in  the  same  year.  Then  I  should  call  attention  to  24, 
25,  26,  and  32. 

Mr.  Justice  Harlan. — I  see  that  in  number  24  Behring  Sea  is  known 
as  Beaver  Sea  and  the  North  Pacific  is  named  Southern  Ocean  or  Still 
Sea. 

Sir  Richard  Webster. — I  do  not  know  whether  you  have  noticed 
it;  but  Beaver  Sea  which  is  written  across  in  some  maps  is  in  the  more 
correct  maps  written  as  a  small  local  name  close  to  the  coast  of  Kam- 
chatka. It  is  mentioned  in  more  than  one  place  in  these  maps,  and 
written  in  smaller  characters  along  the  Kamchatkan  Coast  to  the  north 
of  Petropaulovski. 

Then  there  is  number  40,  which  is  an  important  map,  on  page  96: 

Arrowsmith't*  Chart  of  the  Pacific  Ocean.  This  is  a  large  and  important  Map  in 
nine  sheets,  specially  devoted  to  the  Pacific  Ocean.  Originally  published  in  1798. 
This  edition  with  corrections  to  1810.  The  northern  edge  of  the  Map  runs  about 
latitude  62  degrees  north,  and  it  includes  the  greater  part  of  Behring  Sea  but  shows 
it  as  a  large  blank  unnamed  space.  Bristol  Bay  alone  is  rather  prominently  named. 
By  contrast,  the  Sea  of  Okhotsk:  Sea  of  Japan,  and  other  enclosed  seas  are  named. 

If  you  will  kindly  look,  Mr.  President,  at  the  map  of  the  Pacific,  it 
takes  you  up  to  62  degrees.  It  would  be  a  little  south  of  the  Yukon 
River,  and  therefore  includes  a  great  deal  more  than  nine-tenths  of 
Behring  Sea  as  now  understood.  That  is  to  say,  it  is  some  500  miles 
north  of  the  Pribilofs,  and  would  practically  be,  for  all  substantial  pur- 
poses, the  whole  of  Behring  Sea,  except  the  part  immediately  running 
into  the  neck  of  Behring  Straits;  and  that  was  a  chart  of  the  Pacific 
Ocean  as  early  as  the  year  1810. 

Mr.  Justice  Harlan. — The  map  published  by  that  same  man  accord- 
ing to  Mr.  Blaine's  list,  in  1811,  in  London,  gives  the  Sea  of  Kamchatka. 

Sir  Richard  Webster. — I  think,  Sir,  that  is  number  46  in  our  list. 

Mr.  Justice  Harlan. — Yes;  that  is  the  same  one. 

Sir  Richard  Webster. — (Quoting): 

Hydrographical  Chart  of  the  world.    A.  Arrowsmith,  1811. 
Behring  Sea  named  Sea  of  Kamchatka. 
Behring's  Straits.    North  Pacific  Ocean. 

We  would  have  to  look  at  that  map  to  see  how  the  words  "  Sea  of 
Kamchatka"  were  used;  but  I  do  not  think  it  in  any  way  strengthens 
the  contention  of  my  learned  friends  to  suggest  that  what  I  may  call 
varying  names  are  sufficient  to  differentiate  this  from  a  part  of  the 
Pacific  Ocean. 

Lord  Hannen. — What  is  that  intended  to  indicate,  Sir  Richard, 
"Bering's  Strait,  North  Pacific  Ocean"?  They  are  written  in  italics. 
Does  it  merely  mean  that  Behring  Strait  is  put  in,  or  does  it  indicate 
at  all  how  far  out  the  North  Pacific  Ocean  extends f 

Sir  Richard  Webster. — I  do  not  think  it  indicates  anything  more 
thau  that  Behring  Strait  is  put  in.  The  names  that  appear  are  Sea  of 
Kamchatka  and  Behring  Strait 

Mr.  J  ustice  Harlan. — It  does  not  show  their  relation  to  each  other. 
Right  along  in  those  years  the  Sea  of  Kamchatka  seemed  to  be  all  one 
name  with  Behring  Sea. 
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Lord  Hannen. — Have  you  got  any  one  of  the  maps  which  would 
illustrate  what  is  meant  by  this  collocation  of  Behring  Straits  and 
North  Pacific  Ocean! 

Sir  Richard  Webster. — I  will  find  out,  my  Lord.  I  cannot  answer 
it  off-hand,  because  the  work  of  examiniug  them  is  so  heavy  that  I 
cannot  say  for  certain  whether  any  of  those  are  actually  accessible. 

Then,  Mr.  President,  a  great  deal  of  information  is  given  on  page  105 
as  to  the  meaning  of  the  words  " Northwest  Coast";  and  again  there 
is  not  any  evidence  to  be  found  of  Northwest  Coast  being  used  in  this 
limited  sense  in  any  of  the  existing  books.  It  simply  is  a  question  of 
instance  after  instance  of  either  Northwest  Coast  being  specially  defined 
for  the  purposes  of  the  book,  indicating  a  particular  part,  or  Northwest 
Coast  being  used  as  including  the  whole.  Nowhere  is  there  auy  evi- 
dence of  Northwest  Coast  being  recognized  as  being  the  piece  between 
latitude  60°  and  latitude  54°  40'.  I  will  now  give  you  a  reference  to 
the  pages.  You  will  find  that  fully  examined  on  pages  105  to  108  of 
that  Appendix;  but  I  can  put  that  a  little  more  briefly  before  the  Tri- 
bunal, if  they  will  kindly  refer  to  page  66  of  the  British  Case.  This 
is  a  book  published  in  1840  by  Mr.  Greenhow,  whom  you  will  find  is 
admitted  by  the  United  States  people,  at  that  time,  at  any  rate,  to  be 
a  great  authority.  At  page  66  is  set  out  the  extract  from  his  work  of 
the  year  1840 : 

The  Northwest  Coastr- 

And  these  italics  are  Greenhow's  own. 

is  the  expression  usually  employed  in  the  United  States  at  the  present  time  to  dis- 
tinguish the  vast  portion  of  the  American  continent  which  extends  north  of  the  40th 
parallel  of  latitude  from  the  Pacific  to  the  great  dividing  ridge  of  the  Rocky  Moun- 
tains together  with  the  contiguous  islands  in  that  ocean.  The  southern  part  of  this 
territory,  which  is  drained  almost  entirely  by  the  River  Columbia,  is  commonly 
called  Oregon, — 

I  believe  the  Columbia  River  comes  in — I  see  it  marked  there  a  little 
way  down  the  red  color,  Mr.  President. — 

From  the  supposition  (no  doubt  erroneous)  that  such  was  the  name  applied  to  its 
principal  stream  by  the  aborigines.  To  the  more  northern  parts  of  the  continent 
many  appellations  which  will  hereafter  be  mentioned,  have  been  assigned  by  navi- 
gators and  fur  traders  of  various  nations.  The  territory  bordering  upon  the  Pacific 
southward,  from  the  40th  parallel  to  the  extremity  of  the  Peninsula  which  stretches 
in  that  direction  as  far  as  the  Tropic  of  Cancer,  is  called  Calif omiaf  a  name  of 
uncertain  derivation,  formerly  applied  by  the  Spaniards  to  the  whole  western  sec- 
tion of  North  America,  as  that  of  Florida  was  employed  by  them  to  designate  the 
regions  bordering  upon  the  Atlantic.  The  Northwest  Coast  and  the  West  coast  of 
California,  together  form  the  west  coast  of  North  America;  as  it  has  been  found 
impossible  to  separate  the  history  of  these  two  portions,  so  it  will  be  necessary  to 
include  them  botn  in  this  geographical  view. 

Mr.  Greenhow  here  gives  the  following  note: 

In  the  following  pages  the  term  "coast"  will  be  used  sometimes  as  signifying  only 
the  seashore,  and  sometimes  as  embracing  the  whole  territory,  extending  therefrom 
to  the  sources  of  the  river;  care  has  been,  however,  taken  to  prevent  misapprehen- 
sions, where  the  -context  does  not  sufficiently  indicate  the  true  sense.  In  order  to 
avoid  repetitions,  the  northwest-coast  will  be  understood  to  be  the  north-west  coast  of 
North  America;  all  latitudes  will  be  taken  as  north  latitudes,  and  all  longitudes  as 
west  from  Greenwich,  unless  otherwise  expressed. 

The  Memoir  continues  as  follows: 

The  northern  extremity  of  the  west  coast  of  America  is  Cape  Prince  of  Wales,  in 
latitude  of  65  degrees  52  minutes,  which  is  also  the  westernmost  spot  in  the  whole 
continent;  it  is  situated  on  the  eastern  side  of  Beb ring's  Strait,  a  channel  51  miles 
in  width,  connecting  the  Pacific  with  the  Arctio  (or  ley  or  North  Frozen)  Ocean,  on 
the  western  side  of  which  strait,  opposite  Cape  Prince  of  Wales,  is  East  Cape,  the 
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eastern  extremity  of  Asia.  Beyond  Behring  Strait  the  shores  of  the  two  continents 
recede  from  each  other.  The  north  coast  of  America  has  been  traced  from  Cape 
Prince  of  Wales  north  eastward  to  Cape  Barrow. 

The  relations  of  Behring  Sea  to  the  Pacific  Ocean  are  defined  as  fol- 
lows in  the  "Memoir": 

The  part  of  the  Pacific  north  of  the  Alentain  Islands  which  bathes  those  shores 
is  commonly  distinguished  as  the  Sea  of  Kamchatka,  and  sometimes  as  Behring  Sea, 
in  honour  of  the  Russian  navigator  of  that  name  who  first  explored  it. 

Then  he  refers  to  Cape  Prince  of  Wales  as  follows: 

Cape  Prince  of  Wales,  the  westernmost  point  of  America,  is  the  eastern  pillar  of 
Behring  Strait,  a  passage  only  50  miles  in  width,  separating  that  continent  from  Asia, 
and  forming  the  only  direct  communication  between  the  Pacific  and  Arctic  Oceans. 

The  part  of  the  Pacific  called  the  Sea  of  Kamchatka,  or  Behring  Sea,  north  of  the 
Aleutian  chain,  likewise  contains  several  islands. 

In  the  year  1845  the  Government  of  the  United  States  sent  Mr. 
Greenhow's  book  "The  History  of  Oregon  and  California  and  the  other 
territories  of  the  Northwest  Coast  of  America"  to  the  Government  of 
Great  Britain  as  being  in  some  sense  an  official  document,  evidently 
desiring  it  to  be  regarded  as  containing  very  accurate  information. 
We  happen  to  have  that  original  book  here,  the  one  which  was  sent  at 
that  time;  and  it  is  at  the  service  of  any  one  of  my  frieuds  or  any  one 
of  the  Tribunal.  It  would  simply  be  a  matter  of  reading  page  after 
page  and  extract  after  extract  in  which  you  will  find  both  the  4l%Paciiic 
Ocean"  and  the  "Northwest  Coast ,?  are  used  by  Mr.  Greenhow  in  his 
works  as  referring  to  the  part  of  America  extending  right  away  from 
about  latitude  51° — perhaps  a  little  lower  than  that;  50°  would  be 
perhaps  more  correct — right  away  up  into  the  Arctic  Ocean. 

It  does  seem  to  me  a  little  difficult  for  those  who  desire  so  to  contend 
that  this  indicates  or  supports  the  views  that  the  Pacific  Ocean  was 
commonly  known  as  including  Behring  Sea. 

You  will  remember,  Sir,  that  Lord  Salisbury  in  his  dispatch  of  the 
21st  February  1891  points  out  that  it  has  been  the  constant  practice  all 
over  the  world  to  call  seas,  bays  and  other  parts  of  the  ocean  by  local 
names,  and  yet  they  may  all  be  covered  by  the  generic  name  which 
covers  the  whole  of  it.  There  is  a  clear  and  important  passage  con- 
tained on  page  89  of  part  2  of  volume  3;  but  I  will  not  trespass  upon 
your  time  by  reading  it  at  length.  But  Sir,  it  does  appear  to  me  a 
little  strange  that  the  United  States  should  raise  this  contention. 

The  Tribunal  here  adjourned  for  a  short  time. 

Sir  Bichabd  Webster. — Mr.  President,  a  question  was  put  to  me 
by  Mr.  Justice  Harlan  upon  the  maps,  to  which,  perhaps,  I  ought  to 
refer  only  for  one  moment,  just  to  show  the  impossibility  of  relying 
upon  matters  of  this  kind  without  full  examination.  In  page  265  of  the 
first  volume  of  the  United  States  Appendix  will  be  found  an  extract 
from  Mr.  Blaine's  letter  with  reference  to  the  maps,  and  I  refer  to  one 
of  them : 

English  statesmen  of  the  period  when  the  treaties  were  negotiated  had  no  com- 
plete knowledge  of  all  the  geographical  points  involved.  They  knew  that  on  the 
map  published  in  1784  to  illustrate  the  voyages  of  the  most  eminent  English  navi- 
gator of  the  eighteenth  century  the  Sea  of  Kamchatka  appeared  in  absolute  contra- 
distinction to  the  Great  South  Sea  or  the  Pacific  Ocean.  And  the  map,  as  shown  by 
the  words  on  its  margin  was  prepared  by  Lieut.  Henry  Roberts  under  the  immediate 
inspection  of  Captain  Cook. 

If  you  will  refer  to  the  list  of  maps  to  which  I  was  calling  attention 
before,  namely,  page  94  of  the  first  volume  of  the  Appendix  to  the 


ORAL  ARGUMENT  OP  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P.      459 

Counter  Case  yon  will  see  that  map  referred  to.    It  is  page  93,  num- 
ber 4: 

Chart  of  the  North  West  coast  of  America  and  the  North  East  Coast  of  Asia  explored 
in  the  years  1778  and  1779.  Prepared  by  lieutenant  Roberts  nnder  the  immediate 
inspection  of  Captain  Cook,  published  by  W.  Faden,  Charing  Cross,  July  24th,  1784, 

That  is  the  map,  Mr.  Blaine  refers  to.  Now,  if  you  will  be  good 
enough  to  turn  over  to  page  94  you  will  find  Mr.  Blaine  has  overlooked 
the  fact  that  10  years  later  the  2nd  edition  of  that  map  was  published 
also  prepared  by  Mr.  Roberts  [No.  15]  and  also  published  by  Faden  in 
which  distinctive  use  of  the  name  has  disappeared  altogether.  May  I 
ask  you  to  look  at  page  93,  No.  4  where  you  find  the  words  "Behring 
Sea  named  Sea  of  Kamchatka"  and  if  you  look  10  years  later  the  next 
edition  of  that  map  1794  to  which  no  reference  is  made  by  Mr.  Blaine. 

*  The  main  body  of  Behring  Sea,  which  in  the  first  edition  was  styled  Sea  of  Kam- 
chatka, here  appears  without  any  distinctive  name,  Sea  of  Kamchatka  is  written  on 
the  waters  immediately  adjacent  to  the  peninsula. 

So  that  you  will  observe  that  the  whole  point  of  Mr.  Blaine's  argu- 
ment disappears  if  you  look  at  the  second  edition  of  that  map  published 
in  1794.    He  is  referring  to  the  edition  of  1784. 

This  was  called  to  my  attention  during  the  adjournment,  and  I  men- 
tion this  for  the  purpose  of  enforcing  the  fact.  Unless  you  have  the 
maps  before  you  and  see  how  the  words  are  used,  no  inference  can  be 
drawn  from  them;  whereas,  in  the  statement  in  the  "Gazetteer'',  you 
have  the  specific  statement  made  on  the  authority  of  the  Geographer, 
whoever  it  is,  telling  you  exactly  what  is  meant,  though,  of  course,  it 
depends  on  your  knowledge  of  the  man  as  to  the  amount  of  authority 
to  be  attached  to  the  statement. 

Now,  when  the  Tribunal  adjourned,  I  was  about  to  call  attention  to 
other  uses  of  the  Northwest  Coast  which  are  consistent  only  with  our 
view  and  inconsistent  with  that  of  the  United  States;  and  I  desire,  if 
I  possibly  can,  to  put  it  as  shortly  as  possible,  and  I  will  a  little  vary 
the  order  of  my  observations. 

1  will  ask  the  Tribunal  to  take  before  them  pages  40  and  41  of  the 
1st  Volume  of  the  Appendix  to  the  British  Case,  which  will  enable  me 
to  give  them  several  references  without  turning  from  one  volume  to 
another. 

I  am  now  upon  the  period  subsequent  to  the  Treaties  of  1824  and 
1825.  I  am  reading  from  the  historical  review  of  the  formation  of  the 
Russian  American  Company  by  Tikhnienieff,  published  in  St.  Peters- 
burgh  in  1863.  You  will  observe  that  the  year  1842  is  referred  to;  and 
you  will  observe  there  that  reference  is  made  to  reports  by  Governor 
Etolin  of  the  continuous  appearance  of  American  whalers  in  the  neigh- 
bourhood of  the  Harbours  and  Coasts  of  the  Colony;  and  you  will  find 
that  a  statement  is  made  that  in  the  year  1841  there  had  been  whalers 
to  the  number  of  50,  and  that  large  quantities  of  whales  had  been 
secured;  and  you  will  find  that  the  Foreign  Office,  in  reply  to  ener- 
getic representations  made  by  the  company,  had  replied : 

The  claim  to  a  mare  clautum,  if  we  wished  to  advance  such  a  claim  in  respect  to 
the  northern  part  of  the  Pacific  Ocean,  could  not  be  theoretically  justified.  Under 
Article  I  of  the  Convention  of  1824  between  Russia  and  the  United  Htates,  which  is 
still  in  force  American  citizens  have  a  right  to  fish  in  all  parts  of  the  Pacific  Ocean. 
But  nnder  Article  IV  of  the  same  Convention,  the  ten  years7  period  mentioned  in 
that  Article  having  expired,  we  have  power  to  forbid  American  vessels  to  visit 
inland  seas,  gulfs,  harbours,  and  bays  for  the  purposes  of  fishing  and  trading  with 
the  natives.  That  is  the  limit  of  our  rights,  and  we  have  no  power  to  prevent  Amer- 
ican ships  from  taking  whales  in  the  open  sea. 

Then : 
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• 

From  1843  to  1850  there  were  constant  complaints  by  the  Company  of  the  increas- 
ing boldness  of  the  whalers.  The>  were  not  conteut  with  landing  on  the  Aleutian 
and  Kurile  Islands,  catting  wood  wherever  they  chose,  boiling  blabber  on  the  shore," 
then  10  lints  lower  down  "Trafflo  in  fun  was  openly  carried  on  between  the. natives 
and  the  American  Captains,  and  when  the  Colonial  authorities  made  some  whalers 
leave  Novo  Arkhangelsk  (N  P)  on  that  account,  they  quietly  continued  the  traffio  in 
the  Bay  of  Sitka,  and  disregarded  all  protests.  The  following  case  also  deserves  to 
be  noticed ;  in  1847  one  of  the  whalers  came  to  Behring  Island,  and  on  the  Captain 
being  told  that  he  must  not  traffic  in  seal-skins  on  a  neighbouring  small  island,  he 
ordered  the  overseer  of  the  island  to  be  turned  off  his  ship,  and  immediately  went 
on  shore  with  his  men,  with  the  evident  intention  of  disregarding  the  prohibition. 

It  was  only  when  active  steps  were  taken  to  resist  them  that  the  wbalera  left,  but 
before  going  they  cut  down  a  plantation  which  had  been  grown  with  great  trouble, 
the  island  beinp  without  other  trees  or  shrubs.  Few  of  the  districts  of  the  colony 
escaped  the  visits  of  the -whalers,  which  were  everywhere  accompanied  by  acts  of 
violence  on  their  part. 

Whenever  complaints  of  such  acts  reached  the  Company,  they  took  all  the  steps 
in  their  power  to  protect  the  country  under  their  administration ;  but  all  their  efforts 
led  to  no  satisfactory  result.  In  1843,  almost  immediately  after  the  first  protest  of 
the  Company,  the  colonial  authorities  were  alarmed  at  the  large  number  of  whalers 
engaged  round  the  shores  of  Kadiak,  as  the  Company's  fur  trade  was  certain  to  suffer 
from  their  presence.  I 

And  there  was  a  request  for  a  cruiser  made  to  prevent  the  vessels  ;! 

from  interfering  and  going  into  the  territorial  waters  of  Russia.  i 

Then  lower  down,  there  is  this.  ; 

In  1847  a  representation  from  Governor  Tebenkoff  in  regard  to  new  aggressions  on 
the  part  of  the  whalers  gave  rise  to  further  correspondence.  Some  time  before,  in 
June  1846,  the  Governor-Beueral  of  Eastern  Siberia  had  expressed  his  opinion  that, 
in  order  to  limit  the  whaling  operations  of  foreigners,  it  would  be  fair  to  forbid 
them  to  come  within  40  Italian  miles  of  our  shores,  the  ports  of  Petropaulovsk  and 
Okhotsk  to  be  excluded,  and  a  payment  of  100  silver  roubles  to  be  demanded  at  those 
ports  from  every  vessel  for  the  right  of  whaling.  He  recommended  that  a  ship  of 
war  should  be  employed  as  a  cruiser  to  watch  foreign  vessels.  The  Foreign  Office 
expressly  stated  as  follows  in  reply.  We  have  no  right  to  exclude  foreign  ships  from 
that  part  of  the  Great  Ocean  which  separates  the  eastern  shore  of  Siberia  from  the 
north-western  shore  of  America  or  to  make  the  payment  of  a  sum  of  money  a  condi- 
tion to  allowing  them  to  take  whales. 

I  need  not  remind  you,  Mr.  President,  as  my  learned  friend,  the  Attor- 
ney General,  pointed  out,  that  could  only  be  and  is  only  the  Behring 
Sea,  no  other  part  of  the  Great  Ocean  corresponds  with  that 

Then,  at  the  bottom  of  the  page,  going  on  to  the  year  1853,  you  will 
actually  find  the  instructions  to  cruisers: 

The  cruisers  were  to  see  that  no  whalers  entered  the  bays  or  gulfs,  or  came  within 
3  Italian  miles  of  our  shores,  that  is,  the  shores  of  Russian  America  (north  of  64° 
41'),  the  Peninsula  of  Kamchatka,  Siberia,  the  Kadiak  Archipelago,  the  Aleutian 
Islands,  the  PribUof  and  Commander  Islands,  and  the  others  tn  Behring  Sea,  the 
Kuriles,  Sakhalin,  the  Shantar  Islands,  and  the  others  in  the  Sea  of  Okhotsk  to  the 
north  of  46°  3C  north.  The  cruisers  were  instructed  constantly  to  keen  in  view  that 
"our  Government  not  only  does  not  wish  to  prohibit  or  put  obstacles  in  the  way  of 
whaling  by  foreigners  in  the  northern  part  of  the  Pacific  Ocean;  but  allows  foreign- 
ers to  take  whales  in  the  Sea  of  Okhotsk,  which,  as  stated  in  these  instructions,  is, 
from  its  geographical  position,  a  Russian  inland  sea". 

How  in  the  face  of  that  brief  summary  which  I  have  been  fortunately 
able  to  take  from  one  document,  referring  to  1842,  1843, 1847  and  1853, 
it  is  obvious,  and  cannot  I  submit  be  denied  by  the  Counsel  for  the 
United  States,  that  there  were  at  this  time  no  acts  supporting  the  con- 
tention that  Kussia  never  withdrew  her  prohibition  with  regard  to  navi- 
gation and  fishing  in  Behring  Sea,  that  Great  Britain  had  recognized 
that  the  prohibition  extended  to  Behring  Sea.  I  will  read  it  if  you 
please,  Mr.  President,  from  pages  56  and  57  of  the  United  States  Case 
which  still  stands. 

But  neither  in  the  protests  negotiations,  nor  treaties  is  any  reference  fonnd  to 
Behring  Sea,  and  it  must  be  conceded  from  a  study  of  those  instruments  and  the  sub- 
sequent events  that  the  question  of  jurisdictional  rights  over  its  waters  was  left 
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where  it  hod  stood  before  the  treaties,  except  that  the  exercise  of  these  rights  by 
Russia  had  now,  through  these  treaties,  received  the  implied  recognition  of  two 
great  nations;  for  while,  by  the  Ukase  of  1821  Russia  had  publicly  claimed  certain 
unusual  jurisdiction  both  oyer  Bearing  Sea  and  over  a  portion  of  the  Pacifio  Ocean, 
yet  in  the  resulting  treaties  which  constituted  a  complete  settlement  of  all  differences 
growing  out  of  this  Ukase,  no  reference  is  made  to  this  jurisdiction  so  far  as  it 
related  to  Behring  Sea  although  it  is  expressly  and  conspicuously  renounced  as  to 
the  Pacific  Ocean. 

Will  you  for  a  moment  consider  what  that  case  means  f  I  must 
assnme  that  I  have  demonstrated  to  this  Tribunal  that  the  suggestion 
that,  there  was  no  reference  made  to  Behring  Sea  in  the  negotiations  or 
the  treaties  is  unfounded,  but  the  fact  that  they  have  distinctly  stated 
in  their  case  that  in  regard  to  what  they  are  pleased  to  call  the  Pacific 
Ocean  there  was  an  express  withdrawal  by  Russia  of  her  attempt  to 
limit  the  rights  of  navigation  and  fishing,  points  and  certainly  accentu- 
ates the  observations  I  have  ventured  to  make  as  to  what  was  going  on, 
after  1824  and  1825,  in  this  part  of  the  sea  referred  to  by  them  as  being 
part  of  the  Great  Ocean  which  separates  the  Eastern  Coast  of  Siberia 
from  the  north  western  part  of  America,  from  which  they  had  no  right 
to  exclude  navigation  or  fishing  vessels  of  the  United  States  and  Great 
Britain. 

If  the  Tribunal  will  be  good  enough  to  look  at  page  51  of  the  British 
Counter  Case  you  will  find  certain  contemporaneous  uses  of  the  word 
north-west,  in  the  face  of  which  I  submit,  it  is  impossible  for  my  learned 
friends  effectively  to  maintain  their  contention. 

Let  me  remind  the  Tribunal  of  what  their  contention  is. 

That  although  the  coast  of  which  we  are  speaking  is  in  fact  the 
Northwest  Coast,  yet  the  term  Northwest  Coast  had  such  a  technical 
meaning  that  it  is  to  be  confined  to  the  space  between  latitude  60°  and 
latitude  54°  40',  or  south  of  it — nothing  north  of  latitude  00°. 

At  page  51  the  Tribunal  will  see  that  by  Treaty  of  20th  December 
1841  (the  reference  to  Hertslet  is  given  and  we  have  Hertslet  here) — 
Great  Britain,  Austria,  France,  Prussia  and  Russia  entered  into  a  Treaty 
for  the  suppression  of  the  Slave  trade  and  in  no  case  was  the  mutual 
right  of  search  to  be  exercised  upon  the  ships  of  war  of  the  High  Con- 
tracting Parties.  It  is  sufficient  for  my  purpose  that  one  of  the  con- 
tracting parties  was  Russia.  By  section  8  of  the  annex  to  that  treaty 
this  exemption  was  extended  to  vessels  of  the  Russian  American  Com- 
pany, such  vessels  to  have  a  patent  and  prove  their  place  of  origin  and 
of  destination. 

Perhaps  it  would  not  be  out  of  place  if  I  reminded  you  here  of  a  most 
extraordinary  contention  that  appears  in  the  argument  of  the  United 
States  for  the  first  time — that  the  Russian  American  Company  had  no 
monopoly  after  1824  and  1825  of  the  eastern  shore  of  A  merica.  It  is  one 
of  the  instances  in  which  the  United  States  have  thought  it  necessary 
to  suggest  that  an  important  official  document  is  wrongly  worded,  and 
have  without  justification,  as  we  shall  submit,  altered  the  wording  to 
support  their  meaning.  But  at  present,  to  make  my  point  clear,  I  call 
attention  to  the  fact  that  the  Russian  American  Company  had  at  this 
time,  as  I  shall  show  you,  the  monopoly  from  Behring  Straits  on  one  side 
down  to  latitude  54°  40'  on  the  other,  and  from  Behring  Straits  on  one 
side  down  to  the  Island  of  Urup  on  the  Asiatic  Coast — their  vessels 
were  to  be  exempted  from  search  and  each  vessel  was  to  have  a  patent; 
a  form  of  this  patent  is  set  out  at  page  51  of  the  British  Counter-Case: 

Upon  this  ground  the  Administration  of  the  Russian  American  Company,  being 
about  to  dispatch  their  ship  blank  named  blank  buiit  in  the  year  blank  of  blank  ton- 
nage and  commanded  by  blank  to  the  north-western  coastof  America  to  the  colonies 
settled  there,  with  the  right  to  enter  all  ports  and  harbours,  which  necessity  may 
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require,  considers  it  conformable  to  the  above  cited  Article  of  the  Instruction  thai 
besides  the  patent  authorizing  the  hoisting  of  the  Russian  flag  by  merchant  ships  in 
general,  the  said  vessel  of  the  Company  should  be  provided  with  this  special  patent 
to  secure  her  against  the  visit  of  the  cruisers  of  the  contracting  parties. 

Mr.  President,  is  it  reasonable  to  suggest  that  in  the  patent  given  to 
these  vessels,  Northwest  Coast  there  meant  between  60°  and  54°  407! 
Is  it  not  perfectly  obvious  that  they  were  referring  there  to  the  whole 
length  of  the  Northwest  Coast  of  America  from  54°  40',  as  far  as  the 
Russian  dominions  extended,  and  I  call  your  attention,  and  you  will  see 
the  reference  upon  the  same  page,  to  this,  that  in  the  year  1843,  that 
Treaty  having  been  made  in  the  year  1841,  the  Treaty  of  1825  was 
renewed  in  these  words: 

It  is  understood  that  in  regard  to  commerce  and  navigation  in  the  Russian  posses- 
sions on  the  Northwest  Coast  of  America,  the  convention  concluded  at  St.  Peters- 
burgh  on  the  16th  February,  1825,  continues  in  force. 

Would  anybody  suggest  that  only  means  the  portion  of  the  Korthwest 
Coast  to  which  my  learned  friend,  Mr.  Carter,  asks  you  to  attribute  the 
limited  meaning  to  which  I  have  referred. 

Senator  Moroan.— My  suggestion,  Sir  Richard,  was  in  reference  to 
the  question  whether  it  included  the  hunting  of  animals  that  were  for- 
bearing. 

Sir  Richard  Webster. — I  quite  follow  you,  Sir.  As  I  have  said 
more  than  once,  I  never  relied  upon  these  Treaties  as  a  grant  at  all.  I 
have  always  relied  upon  them  as  an  undertaking  by  Russia  not  to  inter- 
fere, but  it  does  not  touch  the  point  you  referred  to  when  you  suggested 
what  must  be  found  in  the  Treaties.  Then  the  Treaty  of  the  12th  of 
January  1859,  between  Great  Britain  and  Russia,  Article  XIX,  says. 

In  regard  to  commerce  and  navigation  in  the  Russian  possessions  on  the  North 
West  Coast  of  America,  the  Convention  concluded  at  St.  Petersburgh  on  the  16th 
(28th)  February,  1825,  BhaU  continue  in  force. 

Mr.  President,  you  are  infinitely  better  acquainted  with  diplomatic 
matters,  even  after  the  study  that  I  have  had  with  regard  to  this  case, 
than  T  could  ever  hope  to  be;  but  it  does  seem  a  strong  thing  to  suggest 
that  North  West  Coast,  in  these  renewed  Treaties,  did  not  refer  to  the 
whole  North  West  Coast  from  54°  40',  the  power  of  settlement  becom- 
ing more  and  more  probable,  yet  according  to  my  learned  friends'  con- 
tention the  North  West  Coast  is  used  in  a  different  sense  in  these 
Treaties,  and  the  phrase  "North  West  Coast ",  as  invented  by  Mr.  Blaine 
finds  no  place  in  the  history  of  these  matters. 

If  one  could  use  the  expression  with  reference  to  this  matter  as  mak- 
ing  a  thing  plainer  which  in  my  submission  is  perfectly  plain.  I  would 
ask  you  to  turn  to  pages  63  and  64  of  the  Counter  Case  where  there 
appears  again  that  which  we  submit,  is  utterly  inconsistent  with  the 
narrow  use  of  "north-west  coast "  contended  for.  In  1799  the  Eussian 
American  Company  got  on  the  American  side  from  Behring  Straits  to 
latitude  55°;  it  is  sufficient  for  my  purpose  to  deal  with  the  American 
side;  the  Asiatic  side  did  not  vary.  In  1799  the  Bussian  Company  got 
in  terms  the  monopoly  from  Behring  Straits  down  to  latitude  55°.  In 
1821,  just  seven  days  after  the  Ukase,  they  got  from  Behring  Straits 
down  to  latitude  51;  that  is  to  say  Bussia  attempted  to  push  the  south- 
ern boundary  lower  than  55°.  In  1829,  after  the  Treaty — and  now  I  will 
ask  you  to  refer  to  page  61 — you  will  find  the  reference  to  the  1821 
charter  at  the  bottom  of  that  page: 

The  privilege  of  hunting  and  fishing  to  the  exclusion  of  all  other  Russian  or  foreign 
subjects  throughout  the  territories  long  since  in  the  possession  of  Russia  on  the  coasts 
of  North-west  America,  beginning  at  the  northern  point  of  the  island  of  Vancouver, 
in  latitude  51°  north,  and  extending  to  Behring  Strait  and  beyond, . . 
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I  notice  in  passing,  so  that  I  need  not  call  attention  to  it  again,  that 
this  is  the  only  charter  in  which  the  words  "  foreign  subjects"  appear. 
It  was  in  consequence  of  the  attempt  by  Kussia  to  extend  her  rights 
under  the  Ukase  of  1821.  If  you  will  now  turn  over  to  page  62,  you  will 
find  how  the  area  of  the  monopoly  of  the  Russian  Compauy  was  described 
in  the  year  1829  after  the  Treaty.  51°  was  no  longer  possible,  because 
they  had  agreed  with  the  United  States  that  the  southern  limit  of  their 
operations  should  be  54°  40'. 

The  limits  of  navigation  and  industry  of  the  Company  are  determined  by  the 
Treaties  concluded  with  the  United  States  of  America,  April  5  (17),  1824,  and  with 
England,  February  16  (28),  1825. 

(3)  In  all  the  places  allotted  to  Russia  by  these  treaties  there  shall  be  reserved  to 
the  Company  the  right  to  profit  by  all  the  far  and  fish  industries  to  the  exclusion  of  all 
other  Russian  subjects. 

Gould  anybody  produce  the  slightest  authority  for  the  suggestion 
that  the  Company  lost  their  monopoly  on  the  east  side  of  Behring  Seat 
There  is  not  a  vestige  of  evidence,  and  I  speak  challenging  correction 
by  my  learned  friend  Mr.  Phelps,  and  asking  him  to  refer  to  any  docu- 
ment showing  that  it  was  not  intended  to  convey  the  monopoly  to  the 
Russian  Company  from  Behring  Straits  to  54°  40'.  In  1799,  it  was 
down  to  55°;  and,  in  1821,  it  was  down  to  51°  in  terms;  and,  in  1829, 
it  is  the  whole  area  assigned  to  Russia,  ft  must  have  been,  and  was,  the 
whole  North- West  Coast  of  America  above  54°  40',  which  was  the  part 
exclusively  assigned  to  Russia,  as  compared  to  that  below,  which  was  ex- 
clusively assigned  to  the  United  States.  Observe  that  54°  40'  was  to 
be  the  dividing  line,  and  yet  it  is  necessary,  for  the  purpose  of  my 
learned  friends'  argument,  for  them  to  contend  for  the  first  time  that 
of  which  there  is  not  a  trace  during  100  years  of  the  history  of  this  mat- 
ter, that  the  Russian  Company  had  not  the  monopoly  on  the  eastern 
shore  of  Behring  Sea. 

Now,  look  at  page  63  of  the  Counter  Case,  where  you  will  observe 
the  renewal  suggested  in  the  year  1865: 

The  Minister  proposed,  in  paragraph  15,  to  reserve  to  the  Company  the  exclusive 
right  of  engaging  in  the  fur- trade  as  denned  within  the  following  limits: 

On  the  peninsula  of  Alaska,  reckoning  as  its  northern  limit  a  line  drawn  from 
Cape  Douglas,  in  Kenia  Bay,  to  the  head  of  Lake  Imiamna;  on  all  the  islands  lying 
along  the  coast  of  that  peninsula;  on  the  Aleutian,  Commander,  and  Kurile  Islands 
and  those  lying  in  Bearing's  Sea,  and  also  along  the  whole  western  coast  of  Ben- 
ring's  Sea. 

I  had  better  show  .you  where  that  is.  The  line  goes  across  the 
Alaskan  peninsula;  and  what  they  intended  to  give  to  the  Russian 
Company  was  the  Peninsula  and  the  Aleutian  Islands  in  Behring  Sea, 
the  west  coast  and  what  they  proposed  to  take  away  from  them  was, 
down  to  54°  40'  and  the  eastern  side  of  the  Behring  Sea.  And  the 
United  States  suggest  the  Kussian  people  did  not  know  what  they 
were  talking  about,  and  that  "eastern"  meant  " western";  the  words 
are — 

in  the  district  to  the  north-east  of  the  peninsula  of  Alaska  along  the  whole  coast  to 
the  boundary  of  the  British  possessions — 

that,  of  course,  means  from  about  Kadiak  Island,  where  the  line  comes 
out,  to  54o  40',— 

also  on  the  islands  lying  along  this  coast,  including  in  that  number  Sitka  and  the 
whole  Koloshian  archipelago,  and  also  on  land,  to  the  northern  extremity  of  the  Ameri- 
can Continent,  the  privilege  granted  to  the  Company  of  the  exclusive  prosecution  of 
the  said  industry  and  traffic. 

Or,  in  other  words,  they  were  to  have  nothing  on  the  North-West 
(Coast  of  America  south  and  east  of  Kadiak  Island  or  north  of  the 
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boundary  of  the  Alaskan  Peninsula  tbere  described  as  Cape  Douglas, 
which  is  in  Kenia  Bay,  which  is  just  about  the  northern  end  of  Kadiak 
Island,  and  the  other  Bay  is  over  towards  Bristol  Bay. 

Therefore,  it  proceeded  to  withdraw  from  the  monopoly  the  eastern 
side  of  Behring  Sea,  and  to  retain  to  them  the  western. 

Now,  this  is  a  conclusive  argument  against  the  United  States  con- 
tention, and  how  do  they  deal  with  it.  I  am  afraid  I  must  trouble  you 
to  look  at  page  77,  volume  I,  United  States  Appendix,  paragraph  15. 
This  is  the  proposal  for  renewal  in  the  year  1865.  They  proposed  to 
reserve — 

to  the  Russian  American  Company  until  January  1st,  1882,  the  exclusive  right  of 
engaging  in  the  fur  trade  within  the  following  limits  only:  On  the  peninsula 
of  Alaska,  taking  for  its  northern  boundary  the  line  from  Cape  Douglas,  in  the 
Bay  of  Kenai,  to  the  npper  shore  of  liiamna  Lake;  upon  all  the  islands  situated 
along  the  coast  of  that  peninsula,  namely,  the  Aleutian  Islands,  the  Commander 
Islands,  the  Kurile  Islauds,  as  well  as  upon  the  islands  situated  in  Behring  Sea, 
and  along  the  whole  western  shore  of  Behring  Sea. 

And  then,  with  a  boldness  to  which  in  other  Courts  I  might  give  a 
stronger  name — but  I  will  not  before  this  Tribunal  use  any  other  word 
than  bolduess — they  put  a  foot  note, 

it  is  clear  from  the  context  that  it  is  intended  to  refer  to  the  eastern  shore  of 
Behring  Sea. 

There  is  not  the  slightest  warrant  for  it,  if  you  will  read  on  what 
they  were  going  to  withdraw : 

As  regards  the  region  stretching  northeast  of  the  Alaska  Peninsula,  along  the 
whole  of  the  coast  up  to  the  houndary  line  contiguous  with  the  possessions  of  Great 
Britain,  and  on  the  islands  situated  along  that  coast,  including  Sitka  and  the  whole 
of  the  Koloshian  archipelago,  and  likewise,  on  the  continent  of  the  northern  part  of 
America— 

That  was  the  eastern  part  of  Behring  Sea — as  to  which  the  privilege 
is  to  be  abolished.  Therefore,  Mr.  President,  the  stress  of  the  argu- 
ment leads  the  United  States  to  this  position,  that  they  are  obliged  to 
rely  upon  a  contention  for  which  there  is  no  affirmative  support  in  the 
whole  of  the  original  documents,  from  the  year  1820  up  till  the  year 
1865,  and  they  are  obliged  to  alter  and  change  a  word  in  an  original 
Bussian  document,  so  as  to  make  it  meaningless,  or  otherwise  their 
contention  about  the  North  West  Coast  falls  to  the  ground.  I  submit 
that  when  a  contention  requires  such  arguments  as  that  it  is  not  one 
that  will  receive  judicial  support. 

Now  I  will  assume,  for  the  purpose  of  my  argument  that  I  have 
satisfied  you  that  Behring  Sea  was  included  in  the  words  "Pacific 
Ocean"  in  the  Treaties  of  1824  and  1825,  and  that  the  only  assertion  of 
right  which  was  made  by  Russia  was  the  right  contained  in  the  Ukase 
of  1821  to  prohibit  the  access  of  ships  within  100  miles  of  her  coasts 
on  both  eastern  and  western  shores  of  Behring  Sea  as  well  as  further 
down  upon  the  coast. 

Let  me  for  a  few  moments  remind  you  of  the  questions  I  have  been 
examining  before  I  pass  on.  The  first  Question  as  you  know  by  heart 
is  this : 

What  exclnsive  jurisdiction  in  the  sea  now  known  as  the  Behring  Sea  and  what 
exclusive  right  in  the  seal  fisheries  therein  did  Russia  assert — 

It  is  not  too  much  to  say  that  Kussia  asserted  nothing  except  that 
which  is  contained  in  the  Ukase  of  1821.  That  is  the  only  assertion 
to  which  my  learned  friends  are  able  to  point — 

—  "and  what  exolusive  rights  in  the  seal  fisheries  therein  did  Russia  assert  and 
exercise  V9 
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up  to  1867!  Mr.  President,  this  is  a  Court  in  which,  although  the  rales 
of  evidence  are  fortunately  in  one  sense  lax — though  matters  of  history, 
matters  of  repute  and  matters  of  report  have  been  examined — although 
the  widest  range  has  been  permitted  to  the  United  States  to  bring 
before  this  Tribunal  anything  which  they  can  prove  or  produce  in  sup- 
port of  their  allegation  or  assertion  of  an  exercise  by  Eussia,  from 
beginning  to  end  of  the  papers  as  they  stand  today — the  Case,  Counter 
Case,  and  oral  or  written  argument — there  is  not  a  single  act  of  exercise 
proved  or  even  suggested  by  Eussia.  We  stand  in  this  position,  that 
the  Ukase  of  1821,  as  was  proved  by  my  learned  friend  the  Attorney 
General — and  I  will  not  go  over  that  ground  again — was  never  exer- 
cised or  acted  upon.    The  Ukase  was  withdrawn. 

Senator  Morgan. — Before  you  leave  that  Sir  Eichard,  how  could 
Eussia  withdraw  something  she  had  never  asserted! 

Sir  Eichard  Webster.— The  point  would  be  this.  I  should  be 
entitled  to  claim  a  wider  finding  on  the  part  of  Great  Britain  than  I 
was  prepared  to  admit,  I  was  going  to  say,  from  the  point  of  view  of 
mere  assertion. 

Senator  Morgan. — I  was  speaking  of  the  nse  and  enjoyment  for  a 
great  many  years  of  the  products  of  fur-bearing  animals. 

Sir  Eichard  Webster. — All  I  can  say  is  this;  speaking  of  this  as 
exclusive  jurisdiction,  and  assertion  and  exercise,  there  is  not  upon  the 
high  seas,  or  outside  territorial  waters,  the  suggestion  of  any  exclusive 
enjoyment. 

Senator  Morgan. — Then  she  had  nothing  to  surrender. 

Sir  Eichard  Webster. — I  am  sure  it  was  my  fault,  but  I  was  not 
speaking  of  surrendering;  I  never  used  the  word  " surrender ".  I  say 
the  Treaty  of  1824  and  1825  was  a  bargain  by  Eussia  she  would  not 
impede  or  interfere  with  the  rights  of  the  United  States  and  Great 
Britain  on  the  high  seas.  There  is  no  question  of  surrender — there 
was  nothing  to  surrender.  Eussia  attempted  to  interfere.  That  inter- 
ference had  been  protested  against;  that  interference  had  been  aban- 
doned; and  then  there  is  the  promise  that  Eussia  will  not  interfere 
again.  But  that  is  not  a  surrender;  that  is  a  statement  made  in  the 
most  solemn  manner, — an  acknowledgment  that  the  attempted  inter- 
ference could  not  be  insisted  upon.    But  that  is  no  surrender. 

Take  the  case  of  my  own  country  years  ago,  when  she  used  to  order 
that  vessels  should  lower  top-sails  within  a  certain  distance  wherever 
they  met  a  British  ship  or  within  some  arbitrary  limits.  Ultimately 
a  nation  says:  "I  am  not  any  longer  going  to  do  it."  To  a  nation  that 
has  never  been  put  under  that  restriction,  it  is  no  surrender  to  say: 
"We  will  no  longer  insist  on  your  doing  it — it  is  an  acknowledgment 
that  we  are  not  trying  to  enforce  a  right  against  you".  With  great 
deference,  the  whole  distinction  is  this:  That  the  first  Article  of  that 
Treaty  did  not  grant  or  give  to  the  United  States,  or  to  Great  Britain, 
anything — they  only  acknowledged  that  Eussia — I  will  not  use  the 
expression,  had  been  wrong  if  it  be  thought  that  that  be  too  much  to 
say  of  a  great  Nation — that  Eussia  no  longer  insisted  upon  a  claim 
which,  in  a  moment  of  inadvertence  at  the  dictation  of  the  Eussian 
American  Company  she  had  thought  fit  to  make.  I  do  not  call  that  a 
surrender — she  had  no  rights  which  she  was  surrendering — she  was 
simply  saying:  "I  will  not  put  a  gate  up;  I  will  not  hinder  you  from 
pursuing  your  lawful  right."  I  have  (to  put  an  illustration)  the  right 
to  go  along  a  certain  road.  A  man  puts  a  gate  across  it  and  stops  me. 
I  say  to  that  man:  "Take  that  gate  down."  He  says:  "Yes,  I  will 
take  it  down ;  I  will  not  put  it  up  again."    That  is  no  surrender.    There- 
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fore  I  submit  yon  have  not  to  consider  the  question  of  anything  more, 
for  this  purpose,  than  the  assertion  and  exercise  of  exclusive  rights  in 
Behring  Sea  and  in  the  Seal  fisheries  in  Behring  Sea — (not  on  the 
islands;  nobody  suggests  we  are  talking  about  the  islands  in  Behring 
Sea) — by  Russia  prior  to  the  cession  to  America  in  1867. 

Senator  Morgan. — If  you  will  allow  me  to  call  attention  to  it,  you 
identify  this  fishery  with  the  right  of  navigation  and  whale  fisheries, 
or  other  fisheries  if  you  please;  and  it  is  a  matter  open  to  argument  to 
say  the  least  of  it,  whether  Bussia  in  her  Treaties  of  1824  and  1825 
intended  to  abandon  what  she  had  so  long  exercised, — the  right  of  con- 
trolling the  taking 'of  fur  bearing  animals  within  Behring  Sea. 

Sir  Richard  Webster. — With  great  deference,  Russia  had  never 
controlled,  or  exercised  any  control  over  seal  fisheries  on  the  high  seas 
of  Behring  Sea  at  all. 

Senator  Morgan. — That  is  assumed  by  the  other  side. 

Sir  Richard  Webster. — Forgive  me  putting  it  to  you — where  is  the 
evidence  of  itf  Russia  had  never  lifted  hand  nor  foot  with  reference 
to  the  seal  fisheries  on  the  high  seas,  and  I  absolutely  deny  for  this 
purpose,  there  is  any  difference  between  whales  and  seals.  There  is  no 
greater  crime  committed  by  a  person  who  shoots  a  seal  on  the  high  seas, 
than  by  a  person  who  harpoons,  or  spears  a  whale.  Do  not  ask  me  to 
argue  the  question  of  property  at  the  present  moment — I  am  not  upon 
it;  but  with  reference  to  the  observation — I  submit  to  you  we  are  deal- 
ing with  rights  alleged  in  the  seal  fisheries  properly  so  called  in  the 
high  seas  of  Behring  Sea, — Russia  as  to  these  had  done  nothing;  and 
therefore  arguing  on  the  premiss  with  which  you  were  good  enough  to 
start,  couched  in  some  general  terms,  that  Russia  had  done  everything 
to  control  the  seal  fisheries  in  Behring  Sea,  I  submit — she  had  done 
nothing. 

Senator  Morgan. — I  am  not  making  the  assertion  on  my  own  part,  I 
am  only  asserting  what  I  suppose  to  be  insisted  on  by  the  other  side. 

Sir  Richard  Webster. — My  word  is  no  better  and  no  worse  than 
that  of  my  friends  Mr.  Phelps  and  Mr.  Carter — and  I  say  their  saying 
"  Russia  asserted  and  exercised  rights,"  does  not  prove  it.  Through  the 
whole  length  and  breadth  of  the  books  which  I  have  read  more  than 
once — there  is  not  a  trace  of  Russia  controlling  or  exercise  any  rights 
in  seal  fishing  outside  territorial  waters  in  Behring  Sea — not  a  vestige. 
Whenever  Russia  asserted  rights — such  as  the  notice  to  her  cruisers  to 
prevent  people  from  landing — to  prevent  people  going  in  territorial 
waters — to  prevent  persons  from  occupying  places  upon  the  land  and 
becoming  members  of  guilds  and  things  of  that  kind — this  notice  had 
nothing  in  the  world  to  do  with  the  exercise  of  rights  upon  the  high 
seas. 

The  President. — I  think  there  are  parts  of  documents  which  I  have 
already  alluded  to  whilst  Mr.  Carter  or  Sir  Charles  Russell  was  arguing— 
which  implied,  I  will  not  say  the  assertion  as  Mr.  Carter  disclaimed  the 
word,  but  the  affirmation  of  the  right  by  Russia  of  controlling  the 
whole  of  Behring  Sea— the  theoretical  affirmation  at  any  rate  of  Russia 
considering  herself  as  being  in  a  manner  authorized  to  control  the 
whole  of  the  Behring  Sea. 

Sir  Richard  Webster. — Mr.  President,  I  did  not  for  a  moment  imag- 
ine you  would  think  I  was  overlooking  that.  If  it  had  been  necessary 
for  me  to  argue  that  Russia  claimed  to  close  the  whole  of  this  sea, 
there  is  distinct  proof  that  she  did  so  claim.  Mr.  de  Poletica  said  in 
his  letter — I  quote  from  memory  but  I  do  not  think  I  am  quoting  inac- 
curately— I  would  have  you  know  that  this  sea  has  all  the  incidents  of 
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shut  seas — mers  fermles.  But  my  friends  disclaim  it.  It  is  in  my 
favor.  Sir,  to  make  that  contention.  Upon  the  mere  question  of  asser- 
tion 1  care  not  how  wide  the  claims  of  Russia  were — my  point  was 
entirely  upon  exercise. 

The  President. — I  suppose  under  the  Treaty  it  is  our  duty  to  deal 
the  question  of  assertion  as  well  as  the  exercise  of  itf 

Sir  Richard  Webster. — I  did  not  venture  to  dictate  to  you  as  to 
what  construction  you  would  put  upon  Russia's  assertion.  If  you  will 
remember,  I  spoke  of  it  as  an  assertion  of  right  by  the  Ukase  of  1821. 
If  that  was  an  assertion  of  right,  or  if  all  the  documents  with  which  it 
was  accompanied  shew  that  it  was  an  assertion  of  right  to  treat  Beh- 
ring  Sea  as  a  closed  sea,  I  agree,  it  is  your  duty  so  to  And.  But  my 
friends  will  not  have  that.  My  friends  in  the  exercise  of  their  judg- 
ment have  thought  fit  to  say:  " Russia  never  did  assert  that  right: 
Russia  only  asserted  the  right  to  exclude  vessels  100  miles  from  its 
coasts  as  a  defensive  regulation;  and  they  are  pleased,  in  the  exercise 
of  their  wisdom  to  say  that  was  not 

The  President. — Sir  Richard  I  am  asking  you  for  help  if  you  please 
and  if  you  can  give  it  to  me  I  am  sure  you  will  help  us. 

Sir  Richard  Webster.— Certainly. 

The  President. — Suppose  neither  of  the  parties  said  that  Russia 
asserted  such  a  right,  and  that  in  our  personal  conviction  Russia  did 
assert  such  a  right,  what  do  you  think  the  finding  ought  to  bet 

Sir  Richard  Webster. — I  think  the  finding  ought  to  be  in  accord- 
ance with  your  conviction,  Sir.  But  Sir,  do  not  misunderstand  me. 
I  have  not  suggested  that  Russia  did  not  assert  a  right — I  simply  said 
that  the  only  assertion  by  Russia  was  contained  in  the  Ukase  of  1821, 
and  that  on  the  most  narrow  construction  put  upon  that  Ukase  by  my 
friends,  it  was  an  exercise  by  Russia  of  exclusive  jurisdiction  to  the 
extent  of  100  miles  from  its  shores.  If  you  are  of  opinion  (and  I  can- 
not say  you  are  not  justified),  that  the  real  assertion  of  Russia  was  a 
right  to  close  Behring  Sea  and  more  than  the  sea,  and  that  the  restric- 
tion to  the  100  miles  was  in  her  discretion  by  the  making  of  the  law 
which  she  thought  fit — I  hope  I  make  my  meaning  clear  to  you,  Sir. 

The  President. — Perfectly  clear. 

Sir  Richard  Webster. — 1  should  have  thought— but  that  is  not  for 
me — that  it  was  your  duty  to  express  on  the  Award,  what  the  assertion 
of  Russia  was.  Of  course  the  word  "assertion"  may  be  used  in  two 
senses.  It  may  be  used  in  the  sense  of  asserting  that  which  one 
intends  to  act  upon,  or  it  may  be  used  as  a  theoretical  assertion  not 
intended  to  be  acted  upon. 

The  President. — More  as  an  affirmation  than  an  assertion. 

Sir  Richard  Webster. — Exactly. 

Senator  Morgan. — Will  you  allow  me  to  say  that  an  assertion  might 
be  defined  by  acts  of  exclusive  enjoyment  and  ownership  without  any 
declaration  at  all. 

Sir  Richard  Webster. — I  am  not  at  all  certain  from  the  point  of 
view  of  assertion,  if  exclusion  mean  the  exclusion,  the  shutting  out 
other  people  it  would  not  be  the  best  form  of  assertion  you  could  pos- 
sibly conceive. 

Lord  Hannen. — It  would  be  exercise  also. 

Sir  Richard  Webster. — It  would  then  be  exercise  and  assertion 
also. 

Senator  Morgan. — Is  not  exercise  the  strongest  form  of  assertion  f 
The  law  of  prescription  in  your  country  and  in  mine — in  England  and 
in  the  United  States — is  based  on  occupancy,  on  a  property  right  or 
privilege  existing  for  20  years. 
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Sir  Bichard  Webster. — That  really  is  involved  in  what  I  said,  and 
Lord  Hannen  has,  practically  speaking,  pointed  it  by  the  observation 
he  was  good  enough  to  make. 

In  their  Counter  Case  they  say  this.    I  am  reading  from  page  19. 

The  distinction  between  the  right  of  exclusive  territorial  jurisdiction  over  Beh- 
ring  Sea,  on  the  one  hand,  and  the  right  of  a  nation  on  the  other  hand,  to  preserve 
for  the  nee  of  citizens  its  interests  on  land  by  the  adoption  of  all  necessary  even 
though  they  be  somewhat  nn  usual  measures,  whether  on  land  or  at  sea,  is  so  broad 
as  to  require  no  further  exposition. 

It  is  a  very  convenient  thing  to  say  that  a  thing  is  so  broad  that  it 
requires  no  farther  exposition.  I  remember  in  one  part  of  the  case  they 
say  that  something  is  much  easier  felt  than  expressed.  But  if  yon  have 
not  got  a  thing  it  is  very  much  easier  to  feel  it  than  to  express  it — I 
shall  have  to  call  attention  to  that  on  the  question  of  property :  but 
here  they  say  the  most  simple  minds  can  feel  it,  and  therefore  it  is  so 
broad  as  to  require  no  further  exposition.    Then  the  passage  proceeds: 

It  is  the  latter  right,  not  the  former,  that  the  United  States  contend  to  have  been 
exercised,  first  by  Russia,  and  later  by  themselves. 

Now,  Mr.  President,  in  order  that  you  may  understand  the  fullness  of 
my  meaning,  I  would  adopt  any  form  of  words  with  regard  to  "asser- 
tion" which  would  commend  itself  to  this  Tribunal  upon  consideration. 
I  care  not  for  my  purpose  whether  the  assertion  amounted  to  an  asser- 
tion of  right  to  close  Behring  Sea — I  care  not  for  my  purpose  whether 
it  meant  only  an  assertion  to  exclude  vessels  within  100  miles  from  the 
shore — it  is  equally  immaterial,  because  whatever  it  was,  was  con- 
tained in  a  written  document,  namely,  the  Ukase  of  1821.  The  action 
under  that  Ukase  was  never  persisted  in,  on  the  contrary:  —  I  do  not 
think  you  want  me  to  go  again  through  the  Duke  of  Wellington's 
letters  and  those  other  letters  which  show  that  it  was  not  acted  upon. 

The  President. — No  it  is  not  necessary. 

Sir  Bichard  Webster. — I  am  sure  they  are  quite  present  to  your 
mind  and  I  submit  that  the  so-called  surrender  was  not  a  surrender 
of  anything — it  was  an  acknowledgment  of  the  withdrawal  of  an 
assertion  which  Russia  had  thought  fit  to  make  according  to  the 
influences  then  controlling  her,  and  no  doubt  as  the  Attorney  General 
pointed  out  influences  largely  controlled  and  dictated  by  the  Company. 

The  President. — Whether  it  is  a  surrender  or  a  withdrawal  makes 
no  practical  difference. 

Mr.  Justice  Harlan. — What  you  mean  to  say  is  that  whatever, 
in  the  Ukase  of  1821,  was  inconsistent  with  the  Treaty  of  1825,  was 
annulled. 

Sir  Bichard  Webster. — Now  the  second  question  is:  How  far 
were  these  claims  of  jurisdiction  as  to  the  seal  fisheries  recognized  and 
conceded  by  Great  Britain!    That  is  the  next  contention. 

Senator  Morgan. — Before  you  get  to  that  I  would  like  to  suggest 
this  to  you:  That  the  common  law  of  England  (which  is  adopted  also 
and  practised  in  the  United  States;  at  least,  adopted  as  a  measure  of 
right  in  the  United  States  in  regard  to  a  great  many  privileges  and 
powers  and  rights  of  property)  contains  a  doctrine  of  title  by  prescrip- 
tion— 20  years  title  by  prescription. 

Sir  Bichard  Webster. — I  have  heard  of  it,  Sir. 

Senator  Morgan.— Under  which  the  Courts  will  presume  the  exist- 
ence of  a  statute,  will,  giant,  or  deed,  or  anything,  in  order  to  secure 
the  repose  of  society,  and  a  quieting  of  litigation.  Kow  with  that  as 
the  origin  or  basis  of  the  application  of  the  doctrine  of  prescription! 
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nothing  is  needed  at  all,  except  to  point  to  undisputed  possession  for 
20  years. 

Sir  Kiohard  Webster. — Exercised. 

Senator  Morgan. — Exercised,  that  is  all  that  is  needed.  I  under- 
stand an  assertion  by  Russia  of  a  right  to  property  for  instance,  or  a 
right  of  jurisdiction  in  Behring  Sea  might,  as  against  the  United 
States  and  Great  Britain,  to  say  theJeast  of  it,  possibly  be  maintained — 
I  do  not  say  that  it  could ;  but  it  may  be  said  as  a  ground  of  argument 
that  it  might  be  maintained  on  the  ground  that  they  had  exercised 
these  rights  in  respect  of  fur-bearing  animals  in  Behring  Sea — the 
right  to  control  them,  to  take  possession  of  them,  make  grants  of 
monopolies  or  charters,  upon  the  basis  of  the  existence  of  such  prop- 
erty there,  and  that  that  would  amount  perhaps  to  such  an  assertion  as 
is  mentioned  in  the  first  point  in  this  6th  Article  of  this  Treaty. 

Sir  Kiohard  Webster. — If  I  may  respectfully  attempt  to  answer 
you — I  submit  you  do  not  help  or  elucidate  the  consideration  by 
covering  it  up  with  generalities.  Prescription  is  an  undoubted  prin- 
ciple both  of  the  law  of  Great  Britain,  and,  I  believe,  of  the  United 
States.  Whether  it  has  any  application  as  between  nations  is  a  very 
much  more  doubtful  point;  but  assuming  it  for  this  purpose — I  think 
it  an  extremely  doubtful  point  whether  prescription  has  any  applica- 
tion in  such  a  case;  but  my  answer,  however,  is  a  broader  one — that 
in  order  to  prove  prescription,  you  must  prove  the  existence  of  the 
right  in  respect  of  which  the  prescription  is  claimed  and  the  exclusion 
of  other  people  from  that  right. 

Senator  Morgan. — There  is  no  question  of  that. 

Sir  Biohard  Webster. — And,  in  order  to  make  one  step  in  the 
direction  of  prescription,  Russia  (for  I  am  speaking  of  Russia  and  the 
United  States  her  successors)  must  prove  this:  that  they  alone  enjoyed 
the  right  of  catching  seals  on  the  high  seas,  and  that  they  excluded 
other  people  from  the  right  of  catching  seals  on  the  high  seas.  I 
assert  that  you  do  not  move  one  step  towards  arriving  at  the  existence 
of  a  prescriptive  right  on  the  sea  by  proving  you  have  killed  seals  on 
the  land. 

Senator  Morgan. — Possibly  you  might,  by  proving  that  you 
claimed  the  right  to  catch  them  in  a  certain  area  and  that  nobody  else 
has  interfered  with  you. 

Sir  Biohard  Webster. — What  area! 

Senator  Morgan. — Behring  Sea. 

Sir  Bichard  Webster. — Now,  we  get  much  nearer  the  point,  you 
will  not  find  in  the  United  States  written  Argument,  a  claim  to  exclu- 
sive jurisdiction  all  over  Behring  Sea.  I  could  have  understood  this 
case  in  law,  if  the  United  States  had  had  the  courage  of  the  convic- 
tions of  some  of  her  original  advisers,  and  had  claimed  it  as  mare  clau- 
8umy — I  could  have  understood  the  contention  which  you  have  been 
good  enough  to  put  before  me.  But,  Sir,  with  deference,  I  submit  to 
your  judgment  that  the  moment  you  get  to  what  my  friend,  Mr. 
Phelps,  calls  defensive  regulations, — I  am  a  little  bit  anticipating,  but 
I  cannot  help  it  because  you  have  been  good  enough  to  put  the  ques- 
tion to  me, — the  moment  you  get  to  what  are  called  defensive  regula- 
tions, or,  in  other  words,  the  right  to  defend  interests  upon  land — the 
right  to  defend  these  interests  in  territorial  waters,  you  abandon  and 
cut  away  the  idea  that  you  have  a  prescriptive  right  then  to  claim  the 
area  outside.  The  whole  strength  and  virtue  of  Mr.  Phelps'  argu- 
ment, to  which  I  shall  address  myself  to-morrow,  in  reference  to  defen- 
sive regulations,  is  that  they  have  got  no  rights  upon  the  high  sea 


470      ORAL  ARGUMENT  OP  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P. 

itself ;  but,  a*  he  has  said,  even  assuming  they  have  no  right  in  the  seal, 
no  right  in  the  seal  herd,  only  a  right  to  carry  on  the  trade  on  land,  he 
contends,  in  accordance  with  principles  that  we  think  erroneous,  that 
he  has  a  right  to  defend  that  interest  by  certain  acts  on  the  high  seas 
which  he  endeavours  to  justify. 

But  in  answer  to  your  question  I  do  not  hesitate  to  put  before  you 
and  I  do  not  hesitate  to  submit  to  your  judgment  that  an  assertion  and 
exercise  of  rights  upon  land,  an  assertion  and  exercise  of  rights  in 
territorial  waters,  cannot  detract  one  iota  from  the  rights  of  other 
people  upon  the  high  seas. 

Senator  Morgan. — I  admit  that. 

Sir  Richard  Webster. — You  can  test  it  in  a  moment.  Supposing 
the  Indian  fishermen  or  the  native  Americans  had  been  catching  these 
seals  at  sea,  and  it  was  desired  to  stop  them.  The  United  States  could 
not  stop  them  on  the  ground  of  prescription.  There  is  no  greater  pre- 
scription against  the  ]>elagic  sealer  than  there  was  against  the  Indian. 
Stop  them  by  legislation,  possibly;  stop  them  because  they  are  United 
States  citizens,  possibly;  stop  them  upon  the  ground  that  you  have  a 
right  to  interfere  with  their  action  within  certain  distances  from  the 
shore,  possibly:  these  would  be  the  exercise  of  sovereign  dominion. 
But  upon  the  point  of  view  of  prescription — I  do  not  hesitate  to  say 
that  a  claim  based  upon  prescription  or  upon  an  assertion  that  exercise 
on  land  gives  foundation  to  a  claim  upon  the  high  seas,  not  only  will 
not  bear  investigation  or  examination,  but  it  is  fair  to  my  learned  friends 
to  say  that  you  do  not  find  any  trace  of  that  contention  in  their  argu- 
ments, written  or  oral.  I  confess  I  think  it  would  have  required  very 
considerable  boldness  for  any  lawyer  to  stand  up  and  contend  that  a 
right  exercised  upon  the  Pribilof  Islands  or  in  the  territorial  waters  of 
the  Pribilof  Islands  could  by  prescription  give  a  right  to  the  seal  off 
Vancouver,  or  off  Gape  Flattery,  or  four  thousand  miles  off  in  the 
Pacific  Ocean.  I  shall  endeavour  to  meet,  of  course,  the  arguments 
upon  which  that  claim  of  property  is  attempted  to  be  justified  when 
I  deal  with  question  five. 

My  answer,  Mr.  Senator  Morgan,  has  been  a  little  longer  than  I 
desired  it  to  be,  but  I  wished,  out  of  respect  for  you,  to  indicate  an 
argument  which  should  answer  the  suggestion  you  made. 

I  come  back  to  the  point  upon  which  your  question  was  founded,  the 
second  question,  or  rather  to  the  point  at  which  I  was  speaking  when 
you  interposed  your  question. 

How  far  were  these  claims  as  to  the  jurisdiction  of  the  seal  fisheries 
recognized  and  conceded  by  Great  Britain  f  A  man  cannot  recognise 
and  concede  that  which  another  person  does  not  do.  You  cannot 
recognize  and  concede  a  right  of  which  you  have  no  knowledge.  This 
recognition  and  concession  must  mean  recognition  and  concession  of  a 
right  to  exclude  a  British  ship,  recognition  and  concession  of  a  right 
to  stop  pelagic  sealing,  recognition  and  concession  of  a  right  of  prop- 
erty in  the  seals  claimed  by  the  United  States.  Sir,  there  is  not  from 
beginning  to  the  end  of  this  long  chapter  even  a  suggestion  by  my 
learned  friends  of  a  recognition  of  any  right  in  that  sense.  Recog- 
nition that  the  islands  belonged  to  Russia,  yes.  Recognition  that  the 
territorial  waters  belonged  to  Russia,  yes.  Recognition  that  those 
same  rights  of  territory  and  waters  belonged  to  the  United  States, 
unquestionably.  But  that  we  have  recognized  what  was  intended  to 
be  claimed  here  under  the  first  question — what  I  submit  to  this  Tri- 
bunal is  that  there  is  no  evidence  of  either  recognition  or  concession 
by  Great  Britain  in  any  legal  or — I  was  going  to  say — any  moral  sense 
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of  the  word ;  because  no  act  of  interference  with  the  rights  of  Great 
Britain  upon  the  high  seas  from  the  beginning  to  the  end  of  this  chap- 
ter has  been  indicated. 

The  President. — Yon  mean  to  say  that  Russia  did  not  attempt  to 
interfere  before  the  Treaty  of  1825! 

Sir  Richard  Webster.— Or  after,  Sir. 

The  President. — The  period  after  that  time  was  regulated  by  the 
Treaty. 

Sir  Richard  Webster. — That  is  my  point,  Sir.  I  pointed  out 
that  the  Treaties  gave  Russia  no  exclusive  jurisdiction  on  the  high 
seas  in  Behring  Sea;  and  therefore  I  point  out  that  there  can  be  no 
recognition  or  concession  by  Great  Britain  of  any  exclusive  jurisdic- 
tion by  Russia  on  the  high  seas,  either  in  respect  to  the  seal  fishery  or 
anything  else;  because  from  the  beginning  to  the  end  of  the  chapter 
there  is  no  assertion  by  Russia  followed  up  by  exercise  of  anything 
which  Great  Britain  has  conceded  at  all. 

The  President. — I  admit  that  is  true  since  1825,  since  the  Treaty; 
but  before  the  Treaty,  would  it  be  equally  true! 

Sir  Richard  Webster. — Equally  true.  They  do  not  suggest  any 
act  of  interference  before  1821,  excluding  the  paper  Ukase. 

The  President. — Do  you  not  believe  that  the  Ukase  of  1821  was 
the  original  cause  of  the  Treaty  of  1825! 

Sir  Richard  Webster. — I  think  it  was  absolutely  the  cause.  The 
treaties  were  a  disclaimer  by  Russia  of  the  Ukase — a  disclaimer  at  the 
instance  of  Great  Britain. 

Lord  Hannen. — What  you  say  is  that  though  Russia  may  have 
asserted  some  rights  she  never  exercised  them! 

Sir  Richard  Webster. — And  Great  Britain  never  recognized  them. 
I  have  passed  for  the  moment,  Lord.  Hannen,  from  exercise  to  recog- 
nition and  concession. 

Lord  Hannen. — I  know  you  have. 

Sir  Richard  Webster. — And  I  was  pointing  out  that  the  paper 
Ukase  was  protested  against  by  Great  Britain  and  was  withdrawn  at 
the  instance  of  Great  Britain. 

The  President. — But  this  paper  Ukase  whieh  was  in  force  from  1821 
to  1825  was  an  attempt  at  exercise. 

Sir  Richard  Webster. — It  depends  upon  what  you  call  in  force. 
Writing  a  piece  of  paper  which  is  never  acted  upon  is  not  putting  a 
thing  in  force.  The  correspondence  to  which  attention  has  been  called 
by  my  learned  friend  Sir  Charles  Russell,  shows  that  from  the  very 
earliest  time  instructions  were  sent  to  the  Russian  cruisers  not  to  act 
upon  the  Ukase.  I  do  not  want  to  go  into  that  further  because  I  think 
it  is  in  your  mind.  You  remember,  Sir,  that  it  was  stated — Sir  Charles 
Russell  read  it  more  than  once,  I  know — that  the  Ukase  is  practically 
suspended;  that  is  to  say  from  1821.  That  is  Mr.  George  Canning's 
letter. 

The  President. — That  is  what  you  call  no  exercise. 

Sir  Richard  Webster. — No  exercise. 

The  President. — Perhaps  it  would  be  better  to  call  it  no  assertion. 

Sir  Richard  Webster. — I  was  not  referring  to  assertion;  there  is 
I  submit  no  meaning  in  recognition  and  concession  of  an  assertion. 
You  recognize  and  concede  the  right.  Of  course  you  recognize  that  the 
assertion  has  been  made.  A  man  says,  "I  possess  those  fields."  Of 
course  you  recognize  his  assertion  the  moment  it  is  made;  but. . . 

The  President. — I  did  not  say  that  England  recognized  it;  but  per- 
haps a  refusal  of  recognizing  clashed  with  a  pre-existing  state  of  right 
or  of  assertion. 
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Sir  Richard  Webster. — I  must  make  my  answer  clear  to  yon,  Sir. 
I  assert  that  before  1821  there  is  no  instance  of  exercise  at  all;  nor,  for 
the  matter  of  that,  is  there  any  assertion  at  all. 

The  President. — I  think  we  know  about  what  went  on  at  that  time; 
that  is  as  to  the  facts  with  which  you  are  concerned,  I  mean. 

Sir  Richard  Webster. — I  call  your  attention  to  the  fact  that  from 
1799  right  away  up  to  1821  British  vessels  and  American  vessels  were 
navigating  and  were  trading  in  the  waters  afl'ected  by  the  Ukase;  and 
more  than  that  I  called  attention  yesterday  to  the  fact  that  Russia 
justified  the  making  of  the  Ukase  on  the  ground  that  the  trade  of  the 
Russian- American  Company  was  interfered  with  by  foreign  traders. 
I  need  only  to  remind  you  of  it,  Mr.  President.  My  contention  is  that 
before  1821  there  was  neither  assertion  nor  exercise  by  Russia;  that  in 
1821  there  was  assertion,  withdrawn  in  1824-25  at  the  instance  of  the 
two  countries,  evidenced  by  the  signing  of  the  Treaties;  that  after  1821 
there  never  was  an  exercise  by  Russia  at  any  time. 

Mr.  Justice  Harlan. — You  mean  to  say  there  was  an  assertion  in 
1812  to  the  extent  of  100  Italian  miles  from  the  coast  f 

Sir  Richard  Webster. — Or  further,  if  it  means  further:  it  is  not 
for  me  to  say  whether  it  means  that  or  not — the  learned  President  has 
been  good  enough  to  point  out  to  me  that  the  100  miles  might  be  merely 
a  limit  of  their  rights.  It  may  be  treated  as  an  assertion  of  a  still 
greater  right;  but  for  my  purpose  it  is  sufficient  to  say  that  there  was 
an  assertion  of  whatever  the  Ukase  contained. 

Mr.  Justice  Harlan.— I  think  the  printed  documents  in  both  cases 
agree  in  fact  that  it  did  not  assert  in  1821  jurisdiction  over  the  open 
seas,  outside  of  the  100  mile  limit. 

Sir  Richard  Webster. — I  am  bound  to  say  that  M.  Poletica  in  his 
letter  says  in  so  many  words  that  the  character  of  the  coast  and  waters 
is  such  as  to  justify  them  in  making  it  a  shut  sea  and  rather  puts  it  as 
a  matter  of  favour  they  did  not  extend  their  right. 

Mr.  Justice  Harlan. — He  stated  that  they  could  assert  it  if  they 
cared  to  do  so,  but  that  they  did  not  care  to  do  it. 

Sir  Richard  Webster. — That  only  involves  the  meaning  of  the 
word  " assert"  and  what  may  have  been  meant  by  it. 

I  ask  your  attention  for  one  moment  only  to  make  this  concluding 
observation  upon  this.  Supposing  that  ten  years  afterwards,  we  will 
say,  in  the  year  1831,  Russia  had  been  minded  to  close  Behring  Sea  or 
to  close  it  down  to  latitude  5L°,  on  the  ground  that  it  was  a  shut  sea.  I 
do  not  think  that,  assuming  there  was  no  Treaty,  what  M.  Poletica  said 
would  be  any  bar  to  their  attempting  to  close  the  sea  at  that  time.  I 
do  not  think  that  such  a  contention  as  this  could  be  advanced  on  behalf 
of  either  great  Great  Britain  or  the  United  States — "You  indicated 
that  you  were  only  going  to  enforce  your  rights  to  100  miles,  and  that 
prevents  you  from  enforcing  them  further."  Had  there  been  no  Treaty, 
to  use  the  language  of  a  lawyer,  Russia  would  not  have  been  estopped 
from  again  setting  up  the  case  of  mer  fermfo.  I  hope  I  have  answered 
the  question  put  to  me.  I  have  endeavored  to  do  so,  but  I  do  not  know 
that  I  have  brought  my  meaning  clearly  to  the  minds  of  the  Court. 

The  President. — You  have  done  so  with  great  clearness. 

Sir  Richard  Webster. — I  thank  you.  I  need  not  argue  again  on 
question  3,  "  Was  the  body  of  water  known  as  Behring  Sea  included  in 
the  phrase  'Pacific  Ocean* ".    I  have  argued  that  at  length. 

But  I  must  say  a  word  upon  question  4.  I  confess,  Mr.  President, 
that  I  admire  the  conrage  of  those  who  framed  this  Case  and  Counter 
Case.    I  must  not  distribute  the  merit  too  much;  but  I  think  General 
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FosrtGr  may  claim  a  great  part  of  the  merit  of  the  Case.    But  there  is 
almost  an  amusing  incident  in  connection  with  this  fourth  question. 

The  fourth  question  is  whether  the  rights  of  Russia  pass  unimpaired 
to  the  United  States;  "Did  not  all  the  rights  of  Russia  as  to  jurisdic- 
tion of  the  seal  fisheries  in  Behring  Sea  east  of  the  water  boundary  in 
the  Treaty  pass  unimpaired  to  the  United  States  t v  Of  course  they  did. 
There  is  no  doubt  about  it,  Sir.  But  that  is  not  the  way  in  which  the 
question  is  attempted  to  be  interpreted  by  my  learned  friends  when 
they  framed  their  case.  As  Lord  Salisbury  pointed  out,  and  as  they 
in  their  case  remind  us,  Lord  Salisbury  said  it  was  no  part  of  Great 
Britain's  contention  that  the  United  States  did  not  get  all  the  rights 
that  Russia  had.  The  question  was  what  right  had  Russia  asserted 
and  exercised.  But  that  is  not  sufficient  for  the  United  States.  True 
to  their  instincts  they  desire  to  press  it  a  little  further;  and  on  page 
70  of  the  United  States  Case  occurs  a  very  remarkable  statement: 

On  March  30,  1867,  the  Governments  of  the  United  States  and  Russia  celebrated 
a  treaty  whereby  all  the  possessions  of  Russia  on  the  American  continent  and  in  the 
waters  of  Behring  Sea  were  ceded  and  transferred  to  the  United  States.  This  treaty, 
which,  prior  to  its  final  consummation,  had  been  discussed  in  the  Senate  of  the 
United  States  and  by  the  press,  was  an  assertion  by  two  great  nations  that  Russia 
had  heretofore  claimed  the  ownership  of  Behring  Sea,  and  that  she  had  now  ceded 
a  portion  of  it  to  the  United  States;  and  to  this  assertion  no  objection  is  ever  known 
to  have  been  made. 

Sir,  there  is  a  very  great  deal  of  meaning  in  that  word  a  ownership". 
I  cannot  help  thinking  that  the  very  clever  gentleman  who  drew  this 
Case,  thought  that  it  might  be  prudent  even  still  to  keep  open  the 
question  of  mare  clausum.  The  occasion  might  arise  when  the  question 
of  the  position  of  the  waters  would  be  important.  But  what  does 
u ownership"  mean;  because  I  am  entitled  to  look  at  this,  as  matter 
of  snbstance.  The  argument  is  this,  Sir:  The  great  nations,  two  of 
the  greatest  on  earth,  the  United  States  and  Eussia,  are  making  a  bar- 
gain. That  bargain  is  declaratory  of  some  rights,  and  among  others, 
the  ownership  in  Behring  Sea,  and  you,  the  other  nations  of  the  earth, — 
have  objected  'to  it.  You  have  to  come  and  make  your  objection,  or 
otherwise  it  will  be  treated  against  yon  as  a  public  assertion  that 
Russia  .claimed  the  ownership  of  Behring  Sea.  What  does  it  mean! 
I  think,  Mr.  President,  with  your  known  experience  in  diplomatic  mat- 
ters, if  you  had  had  your  attention  called  to  that  clause  before  I  read 
it,  you  would  have  been  a  little  startled,  if  you  had  been  the  represent- 
ative of  Prance,  of  your  nation,  or  if  the  Marquis,  as  the  representative 
of  Italy,  or  Mr.  Oram  had  happened  to  be  the  representative  of  Norway, 
and  had  been  told  that  you  had  conceded  the  ownership  of  Behring  Sea 
to  Russia,  and  through  Russia,  of  a  portion  of  it  to  the  United  States, 
because  you  did  not  object  to  the  Treaty.  I  may  be  wrong.  It  may  be 
an  accidental  statement;  but  I  coufess,  knowing  what  was  passing, 
knowing  some  of  the  other  paragraphs  in  this  Case,  it  was  meant  to  be 
used  as  an  admission  of  ownership,  in  the  sense  of  a  right  to  the  waters, 
on  the  sea  as  well  as  territorial.  It  is  very  curious  that  on  page  72  they 
make  use  in  this  connection  of  Lord  Salisbury's  very  candid  statement: 

The  conclusion  is  irresistible  from  a  mere  reading  of  this  instrument  that  all  the 
rights  of  Russia  as  to  jurisdiction  and  as  to  the  sealeries  in  Behring  Sea  east  of 
the  water  boundary  fixed  by  the  treaty  of  March  30, 1867,  passed  unimpaired  to  the 
United  States  under  that  treaty.  In  fact,  the  British  Government  has  announced 
its  readiness  to  accept  this  conclusion  without  dispute. 

That  is  perfectly  true,  and  I  do  not  go  back  from  that  in  any  way.  1 
Bhould  not  be  entitled  to,  and  I  do  not;  but  that  is  a  very  different 
thing  to  a  statement  made  that  the  two  nations  were  asserting  owner- 
ship in  Behring  Sea,  and  that  the  world  is  bound  by  it. 
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There  is  no  difference  in  this  matter,  Mr.  President,  between  Spain 
and  France  and  Great  Britain  and  China  and  Japan.  All  these  nations, 
if  this  is  a  declaration  of  ownership,  are  bound  by  it — a  declaration  of 
ownership  in  the  sense  of  meaning  that  the  waters  belonged  originally 
to  Russia,  and  now  belonged  to  the  two  countries.  But  will  you  kindly 
look  at  the  Treaty,  sirf  Does  the  treaty  permit  of  such  a  contention  1 
Again  we  find  that  the  most  ordinary  and  proper  language,  has,  for  the 
purpose  of  the  necessities  of  the  United  States  Case,  beeu  construed 
as  conveying  a  great  deal  more  than  to  an  ordinary  reader  they  would 
be  thought  to  convey.  I  read  from  page  43  of  the  United  States 
Appendix,  Volume  I;  and  I  will  take  the  English  version,  which  is 
what  Mr.  Foster  tells  me  is  to  be  regarded  as  an  original  document, 
and  I  will  not  in  any  way  attempt  to  complicate  the  matter  by  an 
examination  of  the  French : 

The  United  States  of  America  and  His  Majesty  the  Emperor  of  all  the  Russia*, 
being  desirous  of  strengthening,  if  possible,  the  good  understanding  which  exists 
between  them,  have,  for  that  purpose,  appointed  as  their  plenipotentiaries:  the 
President  of  the  United  States,  William  H.  Seward,  Secretary  of  State ;  and  His 
Majesty  the  Emperor  of  all  the  Russias,  the  Privy  Counsellor,  Edward  de  Stoeckl, 
his  Envoy  Extraordinary,  and  Minister  Plenipotentiary  to  the  United  States. 

And  the  said  plenipotentiaries  having  exchanged  their  full  powers,  which  were 
found  to  be  in  due  form,  have  agreed  upon  and  signed  the  following  articles : 

Article  I. 

His  Majesty  the  Emperor  of  all  the  Russias  agrees  to  cede  to  the  United  States, 
by  this  convention,  immediately  upon  the  exchange  of  the  ratifications  thereof,  all 
the  territory  and  dominion  now  possessed  by  his  said  Majesty  on  the  continent  of 
America  and  in  the  adjacent  islands,  the  same  being  contained  within  the  geograph- 
ical limits  herein  set  forth,  to  wit: 

That.  Sir,  does  not  look  like  an  intention  of  Enssia  to  sell  the  owner- 
ship oi  the  waters  of  Behring  Sea;  and,  mark  yon,  Mr.  President,  if 
there  is  anything  in  this  point,  Knssia  has  parted  with  the  ownership, 
whatever  it  may  mean,  of  the  waters,  in  the  seuse  of  excluding  herself. 
If  there  are  to  be  any  exclusive  rights  given  to  the  United  States  by 
this  Treaty,  it  is  not  a  question  of  Great  Britain  alone,  and  the  other 
Powers,  but  it  is  a  question  also  of  Russia. 

Then  the  line  is  set  out.  That  line,  Mr.  President,  is  our  old  line  of 
demarcation,  running  along  the  lisi&re,  and  up  to  the  141st  parallel 
of  longitude.    Then  the  western  line  of  boundary  is  thus  defined: 

The  western  limit  within  which  the  territories  and  dominion  conveyed  are  con- 
tained, passes  through  a  point  in  Behring's  Straits  on  the  parallel  of  sixty-five 
degrees  thirty  minutes  north  latitude,  at  its  intersection  by  the  meridian  which 
passes  midway  between  the  islands  of  Krusenstern,  or  Ignalook,  and  the  island  of 
fiat  man  off,  or  Noonarbook,  and  proceeds  dne  north,  without  limitation,  into  the 
same  Frozen  Ocean.  The  same  western  limit,  beginning  at  the  same  initial  point, 
proceeds  thence  in  a  course  nearly  southwest,  through  Behring's  Straits  and  Behring 
Sea,  so  as  to  pass  midway  between  the  northwest  point  of  the  island  of  St.  Law- 
rence and  the  southeast  point  of  Cape  Choukoteki,  to  the  meridian  of  one  hundred 
and  seventy-two  west  longitude;  thence,  from  the  intersection  of  that  meridian,  in 
a  southwesterly  direction,  so  as  to  pass  midway  between  the  island  of  Attou  and 
the  Copper  Island  of  the  Komandorski  couplet  or  group  in  the  North  Pacific  Ocean. 

It  is  quite  clear,  Sir,  that  they  thought  the  Komandorski  group  was  in 
the  North  Pacific  Ocean  when  this  Treaty  was  made: 

To  the  meridian  of  one  hundred  and  seventy-two  west  longitude;  thence,  from 
the  intersection  of  that  meridian,  in  a  southwesterly  direction,  so  as  to  pass  midway 
between  the  island  of  Attou  and  the  Copper  Island  of  the  Komandorski  couplet  or 

group  in  the  North  Pacific  Ocean,  to  the  meridian  of  one  hundred  and  ninety -three 
egrees  west  longitude,  so  as  to  include  in  the  territory  conveyed  the  whole  of  the 
Aleutian  Islands  east  of  that  meridian. 
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Would  you  let  me  run  the  pointer  along  that  line,  Mr.  President!  It 
goes  over  20  degrees  of  latitude,  right  up  to  the  North  Pole.  They 
have  got  all  the  islands  on  the  right  hand  side  of  that  line.  If  there 
are  islands  on  the  east  of  that  line  whatever  they  are,  the  United  States 
have  got  them.  Do  they  contend  that  the  ownership  of  these  seas  was 
bargained  for,  publicly  bought  and  sold,  at  auction,  put  up  by  Russia 
and  sold  to  the  United  States,  the  highest  bidder :  and,  to  use  their  own 
expression: —  "No  objection  was  ever  known  to  oe  made  to  this  asser- 
tion of  ownership  of  Behring  Sea  by  Russia.77 

Well,  Mr.  President,  if  my  friend,  Mr.  Foster,  will  permit  me  to  say 
so,  it  looks  as  if  he  had  in  his  mind  that  it  might  be  well  not  to  close 
the  door  too  much  against  mare  clausum,  in  the  event  of  it  being  able 
to  hold  water.  That  is  not  a  very  good  expression  for  mare  clausum,  I 
suppose.  There  must  be  some  way  out.  But  still,  in  the  event  of  the 
argument  being  able  to  be  supported,  it  was  rather  prudent  to  allow 
that  assertion  of  mare  clausum  to  remain  on  the  face  of  this  case. 

When  you  come  to  look  at  it  from  a  common  sense  point  of  view,  Mr. 
President,  what  is  itt  The  islands  in  the  east  of  the  Sea  are  unknown. 
Many  of  them  were  not  named.  The  number  of  them  was  not  known. 
It  was  desirable  that  there  should  be  no  contention  as  to  which  island 
belonged  to  Russia  and  which  belonged  to  the  United  States;  and 
accordingly  they  say,  all  the  islands  east  of  that  line — when  I  say  east, 
I  mean  east  in  a  general  way,  south  and  east  of  that  line,  on  the  right 
hand  side  of  the  line  looking  north — belonged  to  the  United  States. 
All  the  islands  on  the  west,  to  the  left  hand  side  of  that  line,  looking 
north,  belonged  to  Russia.  That  is  the  extent,  Sir,  to  which  dominion 
over  the  seas  was  asserted.  And  I  say  again  that  it  would  be  a  sad 
thing  for  diplomacy,  and  a  sad  thing  in  the  interest  of  the  peace  of  this 
world  if  nations  could  create  title  for  themselves  by  entering  a  docu- 
ment of  that  kind,  and  then  say  "You  did  not  make  objection  to  it", 
when  no  reasonable  being  reading  that  Treaty,  either  in  the  French  or 
in  the  English,  would  have  drawn  any  other  conclusion  from  it  than 
that  the  islands  and  the  territories  on  the  right  hand  side  belonged  to 
one  Power,  and  the  islands  and  territories  on  the  left  hand  side  belonged 
to  another  Power. 

Sir,  Mr.  Senator  Morgan  made  an  observation  many  days  ago  in  this 
case  that  really  points  to  the  significance  of  the  observations  that  I  am 
making.  He  indicated  that  there  had  been  cases  in  which,  as  between 
themselves,  nations  had  agreed  to  make  certain  parts  of  the  ocean  ter- 
ritorial waters,  and  as  between  the  United  States  and  Russia,  if  they 
had  agreed  between  them  that  for  the  purposes  of  their  respective 
nationals  the  eastern  side  should  be  United  States  territorial  waters, 
and  the  western  side  should  be  Russian  territorial  waters,  no  objection 
could  be  made  at  all  so  far  as  their  nationals  were  concerned.  That 
has  been  done  in  other  parts  of  the  world,  as  matter  of  contract.  For 
example,  Great  Britain  has  agreed  that  the  fishermen  of  France  should 
have  exclusive  rights  at  certain  distances  from  the  French  coast,  and 
so  France  has  agreed  with  regard  to  English  fishermen,  and  so  on,  in 
other  parts  of  the  world.  Therefore,  in  the  point  of  view  of  a  mere 
contract,  it  would  have  had  no  effect  as  regards  other  nations.  But  to 
suggest  that  a  document  which  upon  the  face  of  it  was  framed  in  this 
reasonable  and  proper  manner  in  order  to  avoid  dispute  in  regard  to 
territory  is  to  be  regarded  as  an  assertion  of  ownership  and  a  claim  by 
Russia  of  ownership  of  Behring  Sea,  which  all  the  nations  of  the  world 
interested  in  the  matter  are  supposed  to  have  conceded;  is  pressing  the 
matter  rather  far. 


476      ORAL  ARGUMENT  OF  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P. 

Senator  Morgan. — The  case  that  I  had  the  honor  of  referring  to  on 
that  occasion  was  a  Treaty  agreement  between  the  United  States  and 
Great  Britain  for  the  division  of  the  Straits  of  Fuca,  which  are  in  the 
North  Pacific  Ocean,  an  open  sea,  and  where  the  lines  of  demarcation 
between  the  two  countries  is  sometimes  50  miles  away  from  the  shore, 
and  never  as  close  to  the  shore  as  6  miles. 

Sir  Biohard  Webster. — Mr.  Senator,  I  think  your  recollection  is  a 
little  inaccurate.  But  really,  from  the  point  of  view  I  am  contending 
for,  I  do  not  desire  even  to  criticise  what  you  have  said.  I  only  desire 
to  say  that  the  observation  having  fallen  from  you,  1  endeavoured  to 
make  myself  acquainted  with  the  matter.  The  Treaty  you  referred  to 
is  the  Treaty  of  Washington,  of  1846,  which  provided: 

"That  the  49th  parallel  should  be  the  international  boundary  between 
the  United  States  and  British  North  America,  from  the  Kocky  Moun- 
tains to  the  middle  of  the  channel  which  separates  the  continent  from 
Vancouver  Island."  The  following  is  the  text  of  Article  one  of  said 
Treaty : 

From  the  point  on  the  49th  parallel  of  north  latitude  where  the  boundary  laid 
down  in  existing  treaties  and  conventions  between  Great  Britain  and  the  United 
States  terminates,  tbe  line  of  boundary  between  the  territories  of  Her  Britannic 
Majesty  and  those  of  the  United  States  shall  be  continued  westward  along  the  said 
49th  parallel  of  north  latitude  to  the  middle  of  the  channel  which  separates  the  con- 
tinent from  Vancouver  Island;  and  then  southerly  through  the  middle  of  the  said 
ohannel  of  Fuca  Straits,  to  the  Pacific  Ocean :  provided,  however,  that  the  naviga- 
tion of  the  whole  of  the  said  channel  and  straits  south  of  the  49th  parallel  of  north 
latitude  remain  free  and  open  to  both  parties. 

I  do  not  know  whether  I  have  read  it  absolutely  correctly.  It  has 
been  extracted  for  me  from  the  Treaty. 

Senator  Morgan. — That  is  right 

Sir  Kiohard  Webster. — I  ought  to  mention  that  there  was  a  sub- 
sequent dispute  as  to  what  channel  was  meant.  That  was  referred  to 
His  Majesty  William  I,  Emperor  of  Germany,  who  made  an  award  with 
regard  to  the  actual  lines  of  the  channel. 

I  should  have  thought  it  very  doubtful — but  of  course  I  speak  with 
great  deference — whether  the  description  given  by  the  Seuator  as  to 
this  being  clearly  non-territorial  waters  was  quite  sound.  Here  is  the 
map.  Perhaps,  Mr.  President,  you  will  take  it  before  you.  I  remem- 
ber it  well  enough.  Eemembering  that  which  is  undoubted,  that  many 
of  the  fiords  of  Norway  and  Sweden  running  up  into  the  country  for  a 
great  many  miles,  have  been  regarded  as  inland  waters,  embayed 
waters,  I  should  have  thought  it  very  doubtful  whether  against  other 
nations  there  was  not  what  was  regarded  as  territorial  waters  belong- 
ing either  to  one  country  or  two  countries,  according  as  there  might  be 
one  or  two.  But  for  my  purpose,  I  really  do  not  care  to  discuss  it.  I 
think  you  will  find,  Mr.  President,  that  the  Southern  Boundary  is  Cape 
Flattery;  there  is  alight-house  there;  and  I  am  told  that  the  widest 
place  across  is  40  miles,  but  it  really  makes  no  difference  to  my  argu- 
ment. I  will  take  it  from  the  Senator  if  he  says  I  am  wrong.  In 
various  places  it  is  less,  and  in  various  places  it  runs  up  to  40  miles. 
It  runs  a  very  long  way  up  into  the  land,  Mr.  President.  From  my 
recollection  I  should  think  it  would  be  some  hundred  miles,  at  least. 

What  happened  was  this:  that  Great  Britain  and  the  United  States 
agreed  that  there  should  be  a  boundary  line  between  those  nations,  and 
that  the  navigation,  as  I  read  just  now,  should  be  left  open.  Has  that 
any  bearing  whatever  upon  the  question  of  what  I  may  call  interna- 
tional law  with  regard  to  the  high  seast 
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Sir,  if  ,  as  I  have  said,  more  than  oiice  today,  the  courage  and  convic- 
tions of  the  Senator  had  inspired  the  minds  of  those  who  framed  the 
Case,  and  they  had  nailed  their  colors  to  the  mast,  and  had  brought  up 
mare  clausum  in  this  Tribunal,  I  think  that  possibly  then,  a  very  slight 
argument  might  have  been  founded  upon  the  Straits  of  Fuca  Treaty; 
but  I  confess  when  mare  clausum  has  been  repudiated  and  scoffed  at  by 
my  learned  friends  on  the  other  side,  I  do  not  think  they  can  get  much 
argument  in  favor  of  their  contention.  Two  great  countries  desiring 
to  settle  matters  amicably  agree  as  between  their  two  possessions  that 
the  boundary  of  their  territories  should  be  a  certain  channel  and  a 
certain  meridian. 

As  a  matter  of  fact,  sir,  it  was  a  case  very  parallel  to  the  1867  agree- 
ment. There  were  a  large  number  of  islands  at  the  eastern  end  of  that 
map.  When  you  go  towards  the  right  hand  end  of  the  channel  or  the 
eastern  end  of  the  straits  there  are  a  very  large  number  of  islands.  I 
think  that  map  has  the  award  line  upon  it,  Mr.  President.  There  was 
a  discussion  as  to  which  channel  was  meant  and  the  only  effect  of  the 
treaty  for  our  purpose  was  again  to  determine  whether  the  islands  upon 
one  side  of  the  channel  should  be  British  and  the  islands  on  the  other 
side  of  the  channel  should  belong  to  the  United  States. 

Senator  Morgan.— You  cannot  abrogate  the  three  mile  limit. 

Sir  Richard  Webster. — That  is  so. 

Senator  Morgan. — I  merely  mention  this,  Sir  Richard — that  in 
places  the  shores  are  40  miles  away  from  each  other,  and  that  has  been 
considered  the  open  sea  ever  since  the  discovery  of  the  country,  that  is 
the  place  where  pelagic  hunting  of  seal  was  first  practised  and  to  which 
they  resort  now.  It  is  a  proper  consideration  for  this  Tribunal,  I  think, 
whether  the  parties  have  made  it  so  by  their  pleadings  or  not*.  As 
suggested  by  the  President  of  the  Tribunal,  it  is  a  proper  consideration 
as  to  whether  that  is  not  a  part  of  the  open  sea  which  has  been  dis- 
posed of  by  two  countries  who  claim  the  right  to  abrogate  the  three 
mile  limit  and  claim  the  property  on  either  side  of  the  line  in  the  open 
sea. 

Sir  Riohard  Webster. — Well,  Mr.  Senator,  it  may  have  a  bearing 
on  the  argument.  If  I  could  see  it  I  would  try  and  appreciate  it,  and 
if  I  could  appreciate  it  I  would  deal  with  it;  but  answering  your  ques- 
tion to  the  best  of  my  ability,  I  am  uuable  at  present  to  say  that  what 
might  be  called  the  three  mile  limit  is  abrogated  in  the  section;  but 
even  if  it  were  it  would  amount  to  nothing  more  than  that  as  between 
those  two  nations,  and  as  to  that  particular  place,  there  should  be  a 
conventional  line  of  division  and  a  conventional  line  of  territorial 
waters. 

But  may  I  be  permitted  for  a  moment  to  say  that  thepoint  about  that 
line  was  not  the  question  of  the  right  side  or  the  left  side,  the  starboard 
hand  or  the  port  hand  of  the  line  that  went  up  and  down  the  channel. 
It  was  the  islands  up  at  the  eastern  end;  and  that  is  shown  by  the 
subsequent  discussion.  Unfortunately  the  clever  men  who  framed  that 
treaty  thought  they  did  understand  what  the  channel  meant.  It  turned 
out  they  did  not  and  accordingly  the  United  States  claimed  a  great 
many  more  islands  than  Great  Britain  thought  they  were  entitled  to. 
The  Emperor  of  Germany  made  an  award,  laying  down  that  line,  the 
result  of  which  was  that  the  islands  on  the  right  hand  looking  up 
passed  to  the  United  States,  and  the  islands  on  the  left  hand  passed  to 
Great  Britain. 

Senator  Morgan. — You  remember  that  the  proviso  in  Article  1  of 
that  Treaty  does  not  reserve  the  right  of  fishing. 
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Sir  Biohard  Webster. — What  if  it  does  or  not!  I  am  not  suffi- 
ciently acquainted  with  the  facts  to  say  if  the  inference  you  draw  is 
correct  but  1  do  say  there  is  nothing  in  it  which  militates  against  my 
argument. 

Senator  Morgan. — Perhaps  not.  I  wanted  to  bring  it  forward  as  a 
division  between  two  nations  who  claimed  the  soil  on  both  sides  of  the 
Strait. 

Sir  Biohard  Webster. — I  do  not  happen  to  have  before  me  what 
you  said  with  regard  to  the  existence  of  this  Treaty,  but  I  desire 
to  point  out  this,  that  if  the  United  States  were  claiming  that  the  1867 
Treaty  was  to  be  regarded  as  being  a  division  between  the  United 
States  and  Bussia  of  the  waters  of  Behring  Sea  in  the  same  sense  you 
were  contending,  it  is  possible  there  might  be  some  analogy  on  the 
ground  that  those  two  nations  meant  to  make  it  territorial  waters;  but 
unless  the  meaning  is  to  be  imputed  to  that  word  "  ownership"  on  page 
70  which  the  United  States  Case  seems  to  indicate  it  would  not  be  a 
parallel  case'. 

Senator  Morgan. — I  only  cite  it  with  the  view  of  showing  that  this 
assumed  doctrine  of  the  3  mile  territorial  limit  said  to  be  laid  down  and 
established  by  the  law  of  nations  is  a  doctrine  which  has  been  buffeted 
and  kicked  about  by  all  the  nations  of  this  world  according  to  their  con- 
venience. 

Sir  Biohard  Webster.— Well,  Sir,  I  do  not  know  whether  that  argu- 
ment finds  favour  with  my  learned  friends,  but  I  respectfully  submit  to 
you  that  the  fact  that  a  Treaty  has  been  made  varying  the  3  mile  limit 
as  between  themselves  is  neither  a  "buffet"  nor  a  "fcick"  nor  a  "pour- 
ing of  contempt  or  scorn"  upon  it;  on  the  contrary,  it  is  a  recognition 
of  there  being  a  role  of  that  kind  for  the  variation  of  it  is  to  be  by 
Treaty,  and,  so  far  from  it  affording  an  argument  against  me,  it  is  an 
argument  in  my  favour,  because  it  was  necessary  that  there  should  be  a 
contractual  arrangement  between  Great  Britain  and  the  United  States 
to  get  rid  of  the  disputed  doctrine. 

I  hope  I  have  not  done  wrong  in  calling  attention  to  that  matter 
because  it  seems  to  me  to  afford  if  anything  an  argument  in  our  favour 
and  not  in  favour  of  my  learned  friends. 

Senator  Morgan. — Personally  I  feel  very  much  obliged  to  you  for 
your  suggestion. 

Sir  Biohard  Webster. — I  am  glad  to  be  able  to  say  except  with 
regard  to  one  or  two  general  considerations  affecting  these  first  four 
questions,  I  believe  I  have  substantially  finished  what  I  have  to  say 
about  the  first  four  qnestions,  and  I  shall  be  able  to  devote  myself  soon 
after  the  commencement  of  the  proceedings  to-morrow  to  the  considera- 
tion of  the  fifth  question. 

[The Tribunal  then  adjourned  till  tomorrow  at  11.30.] 
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Sir  Richard  Wbbsteb. — Mr.  President,  when  we  broke  up  yester- 
day, I  was  dealing  with  the  Juan  de  Fuca  Treaty;  and  I  find  that  I 
made  a  mistake  against  myself  of  an  important  character,  which  I  had 
better  put  right  at  once.  I  spoke  of  the  entrance  to  those  Straits  as 
being  30  or  40  miles  wide.  I  had  not  the  chart  before  me;  the  only  copy 
I  had,  I  had  lent  to  the  Tribunal  and  I  find  I  was  inaccurate  because 
the  width  is  rather  over  10  miles, — 10 J  miles  wide — where  the  light  is; 
and  that  extends  for  no  less  than  50  miles  wide  into  the  country.  It  is 
not  for  me  to  suggest  what  the  Tribunal  might  decide;  but  all  I  can 
say  is,  having  regard  to  decisions  which  are  well  known  to  me,  I  sub- 
mit to  you  that  there  is  no  doubt  those  would  be  regarded  as  being 
enclosed  and  interior  waters,  as  to  which,  quite  apart  from  convention, 
many  nations  might  consider  they  had  rights  of  dominion. 

I  will  merely  mention  one  or  two  instances  which  have  come  under  my 
notice  in  the  course  of  reading  this  case.  One  set  of  instances  has  been 
mentioned  by  one  of  the  Members  of  the  Tribunal  with  regard  to  Nor- 
way. There  are  fiords  in  Norway,  of  varying  widths  at  the  mouth, 
which  run  up  for  100  miles  or  so  into  the  country.  The  question  depends 
on  the  configuration  of  the  country,  the  land  enclosing  them  on  both 
sides;  and  for  many  purposes,  if  not  for  all,  those  would  be  regarded 
as  interior  waters. 

Then,  the  question  arose  in  Great  Britain  as  to  the  Bristol  Channel 
at  a  point  where  it  was  17  or  18  miles  wide,  which  formed  the  discus- 
sion in  a  Criminal  Court  whether  the  crime  of  murder  com  mi  ted  on 
board  a  vessel  in  the  Bristol  Ohannel  was  within  the  jurisdiction  of  the 
Assize  Courts,  which  have  only  jurisdiction  in  the  body  of  the  county. 
There  the  Court  of  Crown  Cases  Reserved,  which  is  the  highest  Court 
that  we  have  in  England  in  regard  to  criminal  matters,  decided  that 
that  space  was  within  the  body  of  the  country,  Lord  Chief  Justice  Cock- 
burn,  I  remember,  delivering  the  judgment  in  the  matter. 

The  President. — Was  that  before  your  law  about  territorial  waters! 

Sir  Richard  Webster. — Yes,  that  was  before  the  territorial  waters 
law,  and  it  marks  the  distinction  that  when  the  question  of  territorial 
waters  arose  in  the  Queen  v.  Keyn  they  were  dealing  with  a  three  mile 
belt  in  the  English  Channel.  I  happen  to  know  from  having  been 
engaged  in  the  litigation  between  the  "Franconia"  and  the  "Strath- 
clyde",  that  the  "Franconia"  was  a  German  ship  of  which  Keyn  was 
the  captain,  and  when  passing  through  the  Channel  she  came  into  col- 
lision with  the  "Strathclyde"  within  the  three  mile  limit.  A  question 
arose  on  a  charge  of  manslaughter  brought  against  the  Captain  on  the 
ground  of  the  death  of  a  passenger,  there  having  been  negligent  navi- 
gation of  the  "Franconia,"  the  negligent  navigation  not  being  disputed; 
it  was  decided  for  the  purpose  of  that  criminal  jurisdiction  that  the 
three  mile  belt  did  not  give  the  court  jurisdiction,  and  in  consequence 
of  that  the  Territorial  Waters  Act  was  passed. 

The  President. — That  was  a  matter  of  domestic  legislation. 
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Sir  Rio  hard  Webster. — Entirely;  but  before  that  Act  with  refer- 
ence to  what  I  call  the  embayed  and  enclosed  waters  of  the  Bristol 
Channel,  the  question  would  depend  upon  the  common  law  principle, 
and  the  principle  of  international  law,  that  enclosed  and  embayed 
waters  may  become  part  of  the  dominion  of  the  particular  country; 
and  I  say  with  great  respect  to  any  argument  that  may  be  addressed 
on  the  other  side,  I  do  not  think  that  my  learned  friends  will  find  any 
authority  to  suggest  that  the  waters  in  such  a  place  as  that  shown  on 
the  chart,  between  ten  and  eleven  miles  wide  at  the  mouth,  extending 
50  miles  into  the  country,  would  not  be  regarded  as  otherwise  than 
inland,  embayed  or  enclosed  waters.  And  the  fact  that  they  widen 
out  to  35  miles  among  the  islands  would  not  remove  that  presumption. 
Of  course,  I  do  not  withdraw  the  argument  that  I  addressed  to  the 
Tribunal  yesterday  on  the  Treaty.  The  real  object  of  that  line  was  to 
determine  to  which  nation  the  particular  islands  belonged  on  the  one 
side  and  the  other  of  the  line  laid  down. 

I  was  going  to  mention  that  a  similar  question  arose  with  regard  to 
Passamaquoddy  Bay  in  the  Bay  of  Fundy,  and  there  are  three  or  four 
cases  where  similar  views  have  been  adopted  where  the  question  turned 
upon  the  configuration  of  the  land,  the  degree  to  which  the  sea  was 
enclosed,  and  exactly  the  same  considerations,  Mr.  President,  as  M.  de 
Poletica  had  in  his  mind  when,  in  that  passage  to  which  you  called  my 
attention  yesterday  he  thought  fit  to  say,  erroneously  it  must  now  be 
admitted,  the  whole  Pacific  Ocean  down  to  latitude  51°  on  the  coast 
of  the  United  States  and  of  America,  and  latitude  47°,  on  the  coast  of 
A8ia,had  all  the  characteristics  of  shut  seas  and  mers  fermies. 

The  Pbesident. — Before  you  leave  that  subject,  Sir  Richard,  I  think 
it  is  my  duty  as  the  President  of  an  International  Tribunal,  as  this  is, 
to  remind  you  of  the  suggested  distinction  which  you  made  and  which 
you  must  keep  to,  between  jurisdiction  as  it  is  fixed  by  internal  law 
and  international  law — what  may  be  and  ought  to  be  considered  as 
international  law.  I  perfectly  admit  that  in  such  instances  as  this 
strait  of  Juan  de  Fuca  and  also  in  the  case  of  the  Norwegian  fiords, 
that  any  nation,  as  far  as  it  concerns  its  own  nationals,  has  a  right  to 
fix  the  limits  of  her  jurisdiction.  That,  I  believe,  everyone  who  has 
studied  international  law  and  every  lawyer  who  is  competent  on  the 
question,  will  admit.  As  to  the  international  validity  of  such  a  pre- 
tension, that  is  another  question,  and  I  believe  that  we  must  stick  to 
the  point  that  it  is  a  question  in  each  particular  case  how  far  the  gen- 
eral assent  of  particular  seafaring  nations  may  go.  That  is  an  open 
question  ,and  maybe  solved  differently,  not  only  in  different  cases,  but 
in  different  times.  It  may  account  for  the  ancient  pretensions  put  for- 
ward by  Great  Britain  in  the  time  of  Selden,  which  the  Russians  seem 
to  have  put  forward  as  regards  the  Behriug  Sea  in  the  time  of  M.  de 
Poletica.  It  may  account  also  for  your  explanation  of  the  Treaty, 
which  is  also  an  explanation  of  Mr.  Senator  Morgan,  between  the 
United  States  and  Great  Britain  as  concerns  the  straits  of  Juan  de 
Fuca.  I  myself  will  ask  you  not  to  accept  any  definite  opinion  about 
it,  and  I  put  my  own  reservation  forward,  inasmuch  as  I  do  not  know 
how  far  this  necessary  regard  of  other  nations  may  go.  I  will  say,  with 
all  due  respect  for  my  very  learned  colleague  Mr.  Gram,  that  I  would 
give  it  as  an  answer  concerning  the  fiords  of  Norway.  1  find  nothing 
incompatible  with  the  extension  of  a  three-mile  limit  principle  to  a 
larger  extent,  if  and  when  the  assent  of  other  nations  is  secured. 
That  is  a  question  of  fact;  that  is  a  question  of  tradition;  that  is  a 
question  open  to  examination.  Under  those  reservations,  I  will  ask 
you  to  proceed. 
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Sir  Richard  Webster. — May  I  remind  you,  Sir,  that  what  you  have 
indicated  is  exactly  in  accordance  with  the  view  I  ventured  to  present 
yesterday,  and  which  the  Attorney  General  presented^that  the  arrange- 
ment made  by  treaty  between  these  two  nations,  the  United  States  and 
Great  Britain,  in  this  case,  would  not  in  any  way  preclude  other 
nations  from  contending  that  the  terms  of  the  agreement  were  not 
binding  on  other  nations;  but  that  other  nations  could  contend  they 
were  waters  of  the  high  sea,  and  it  would  be  a  question,  as  far  as  other 
nations  bqing  bound,  either  of  acquiescence  and  assent,  or  of  the  con- 
figuration of  the  land  round  the  waters  being  such  as,  applying  to  the 
argument  the  principles  of  international  law,  they  are  to  be  regarded 
as  being  inland  sea. 

Senator  Morgan. — In  order  that  another  authority  or  citation  of  an 
instance  may  be  examined  by  counsel  on  both  sides,  I  desire  to  call 
attention  to  the  action  of  Great  Britain,  the  United  States,  the  Nether- 
lands, and  France,  in  1862  or  1863,  in  going  to  war  with  Japan  and 
compelling  her  to  admit  merchant-ships  to  pass  through  the  Straits  of 
Shimonoseki.  There,  one  of  the  feudal  Princes,  Prince  of  Negato,  had 
fortified  a  pass  through  the  Straits  of  Shimonoseki,  which  was  not  more 
than  a  mile  and  a  half  wide,  and  stationed  three  ships-of-war  there, 
and  the  United  States  Government,  leading  off  in  one  year,  the  British 
Government  followed  it  the  next,  they  succeeded  in  bringing  Japan  to 
terms,  and  compelling  her  to  admit  that  that  was  part  of  the  open  sea. 
Four  great  nations  were  concerned  in  forcing  her  to  admit  that  that 
strait,  a  mile  and  a  half  wide,  was  open  sea. 

Sir  Kichard  Webster. — I  will  gladly  examine  into  that  matter;  but 
I  would  answer  at  once  that  the  reply  seems  obvious.  It  is  clear,  what- 
ever may  have  been  the  question  of  legal  rights,  the  nations  thought  fit 
to  enforce  their  claims  by  power,  and  not  by  the  exercise  of  any  legal 
rights.  And  I  rather  think  it  will  be  found  the  cause  of  the  war,  so 
far  as  Great  Britain  was  concerned,  was  an  actual  attack  on  some  of 
her  vessels. 

Senator  Morgan. — Yes.  She  claimed  the  ancient  right  to  pass 
through  as  part  of  the  high  seas.    That  is  all. 

Sir  Richard  Webster. — Now,  I  should  like  to  pass  from  the  sub- 
ject if  I  may  by  reminding  you  that  in  a  very  celebrated  case  of  Con- 
ception Bay,  which  formed  the  subject  of  discussion  in  the  Privy  Council, 
and  is  reported  in  our  Law  Reports,  (in  the  2nd  volume  of  Appeal  Cases, 
at  page  420),  the  ground  of  the  judgment  as  to  the  right  to  regard 
these  waters  and  this  bay  as  interior  waters  was  put  upon  the  acquies- 
cence *by  other  nations,  and,  therefore,  that  has  been,  as  you  mostprop- 
perly  pointed  out,  one  of  the  principal  things  to  be  considered  in  con- 
nection with  any  extension  of  territorial  rights  either  in  a  particular 
locality  or  in  the  question  of  the  general  marginal  belt  which  is  to  be 
regarded  as  being  territorial  waters,  near  to  the  shores  of  a  country. 

The  President. — I  am  very  happy  to  think  that  this  question  of 
the  definition  of  "  territorial  waters  "  does  not  altogether  lie  before  us. 
I  know  that  it  has  given  a  great  deal  of  trouble  some  60  years  ago  in 
the  case  of  the  Plate  River  which  was  also  a  difficult  instance  to  know 
where  the  open  sea  ends  and  the  interior  water  begins.  There  are  many 
difficult  instances  of  that  sort;  but  I  believe  the  general  principle  is 
the  general  assent  of  seafaring  nations. 

Sir  Richard  Webster. — Mr.  President,  as  I  said  yesterday,  in  sub- 
stance I  had  concluded  all  I  desired  to  say  on  the  four  questions  {hpst 
enumerated  in  Article  VI  because  you  will  remember  my  criticism  or 
my  argument  upon  them  in  connection  with  the  Juan  de  Fflca  Treaty, 
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arose  out  of  the  passage  in  the  Counter  Case  and  the  Case  to  which  I 
called  attention,  where  the  Treaty  of  1867  was  dealt  with;  and,  prac- 
tically speaking,  I  am  almost  in  a  position  to  pass  to  question  5. 

One  topic  only  I  wish  to  notice  before  doing  so.  It  is  suggested  more 
than  once,  in  the  United  States  Case  and  Counter  Case,  that  whatever 
may  have  been  the  rights  on  the  legal  position  with  regard  to  these  first 
four  questions,  the  United  States  in  purchasing  Alaska  had  the  seal 
industry  in  view,  had  the  Pribilof  Islands  in  view,  aud  that  induced 
them  to  give  the  sum  of  seven  million  dollars  for  that  territory. 

Sir,  I  desire  to  make  a  perfectly  frank  admission — that  from  the  point 
of  view  of  the  legal  rights  of  the  United  States,  it  makes  no  difference 
at  all  whether  they  knew  of  the  Pribilof  Islands,  or  did  not;  whether 
they  knew  of  the  fur-industry,  or  did  not;  and  I  admit  their  rights  are 
as  great  and  as  large — that  it  strengthens  my  argument  in  no  respect 
to  show  that  they  were  ignorant  either  of  the  Pribilof  Islands,  the 
value  of  the  fur-industry,  or  anything  else.  But  it  is  at  any  rate  right 
that  I  should,  in  a  very  few  sentences,  point  out  to  this  Tribunal,  that 
the  allegations  contained  in  the  United  States  Case,  and  the  Counter 
Case,  are  not  well  founded,  because  it  then  removes  from  the  claim  of 
the  United  States  what  I  may  call  some  cause  of  equitable  complaint, 
which  otherwise  might  be  supposed  to  be  allowed  to  be  invoked  in  their 
favor.  The  first  of  the  two  passages  to  which  I  refer  will  be  found  on 
page  74  of  the  Case  of  the  United  States  speaking  of  the  Pribiloff  Islands 
and  the  fur  trade,  in  these  words : 

Their  value  was  well  known  to  the  American  negotiators  of  the  Treaty  of  1867, 
and  while  it  must  be  admitted  that  political  considerations  entered  into  the  negotia- 
tions to  a  certain  extent,  yet  so  far  as  revenue  to  the  Government  and  immediate 
Srofits  to  its  people  were  concerned,  it  will  appear  from  a  careful  study  of  the  ind- 
ents attending  the  transfer  of  sovereignty  that  it  was  the  fur  industry  mora  than  all 
other  considerations  which  decided  the  United  States  to  pay  the  sum  of  seven  mil- 
lion two  hundred  thousand  dollars  required  by  Russia  for  the  cession  and  transfer 
of  her  sovereign  rights  and  property. 

Well,  Sir,  whoever  is  responsible  for  the  framing  of  this  Case — I  must 
not,  of  course,  speculate— all  I  can  say  is,  it  would  have  been  more  sat- 
isfactory to  the  Tribunal— perhaps,  a  little  fairer  to  those  who  had  to 
argue  on  the  other  side — if  the  incidents  attending  the  transfer  (the 
careful  study  of  which  will  show  that  it  was  the  value  of  the  fur  indus- 
try that  induced  the  United  States  to  pay  this  price)  had  been  stated. 
As  far  as  we  can  gather  from  the  evidence  before  the  Tribunal  the 
incidents  are  all  the  other  way.  I  will  in  a  moment  call  attention  to 
what  the  evidence  is,  but  in  the  Counter  Case  when  the  whole  .matter 
had  been  discussed  by  Great  Britain  in  their  Oase  (as  I  shall  show 
directly)  they  repeat  the  allegation  in  these  words. 

It  is  to  be  found  at  page  30  of  the  Counter  Case  of  the  United  States : 

First.  That  soon  after  the  discovery  by  Russia  of  the  Alaskan  regions,  and  at  a 
very  early  period  in  her  occupancy  thereof,  she  established  a  fur-seal  industry  on  the 
Pribilof  Islands  and  annually  killed  a  portion  of  the  herd  frequenting  those  islands 
for  her  own  profit  and  for  the  purposes  of  commerce  with  the  world ;  that  she  car- 
ried on,  cherished,  and  protected  this  industry  by  all  necessary  means,  whether  on 
land  or  at  sea,  throughout  the  whole  period  of  her  occupancy  and  down  to  the  cession 
to  the  United  States  in  1867;  and  that  the  acquisition  of  it* was  one  of  the  prinoipal 
motives  which  animated  the  United  States  in  making  the  purchase  of  Alaska. 

Mr.  President,  for  a  few  moments,  and  for  a  few  moments  only,  I  will 
show  you  upon  the  evidence  that  neither  of  those  allegations  is  well 
founded,  and  from  the  point  of  view  of  equitable  claim  to  have  the 
so-called  industry  protected  on  the  ground  of  their  having  considered 
it  in  the  price,  the  evidence  does  not  support  the  contention  of  the 
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United  States.  Of  course,  one  obvious  comment  arises  at  once,  and 
that  is  this:  it  is  a  remarkable  thing,  if  they  had  this  knowledge,  that 
for  a  year  and  a  half  if  not  for  two  years,  they  permitted  the  wholesale 
slaughter  which,  according  to  their  own  statement,  and  perfectly  fair 
statement,  to  day,  was  extremely  detrimental  to  the  United  States. 
But  I  am  not  going  to  rely  upon  negative  matters  at  all.  I  am  going 
to  rely  upon  positive  and  affirmative  testimony  with  regard  to  this  mat- 
ter. I  will  call  attention  first,  Mr  President,  to  page  70  of  the  British 
Counter  Case.  The  United  States  without  mentioning  any  date  had 
referred  at  pages  75  and  76  of  their  Case  to  a  Congressional  Commit- 
tee which  sat  in  the  year  1888.  They  do  not  mention  the  date,  but  it 
is  the  fact  that  it  sat  in  the  year  1888. 

Mr.  Justice  Harlan.— 1888! 

Sir  Richard  Webster.— 1888;  and  that  Committee  is  referred  to  as 
if  it  was  of  a  much  earlier  date,  but  I  have  no  doubt  that  was  by  inad- 
vertence.   The  report  of  that  Committee  will  be  found  on  page  86. 

General  Foster. — It  states  the  date.  There  is  no  inadvertence 
about  it. 

Sir  Richard  Webster.*- With  deference,  it  does  not. 

General  Foster. — At  the  bottom  of  page  77,  it  says  it  was  the  50th 
Congress. 

Sir  Richard  Webster. — I  beg  General  Foster's  pardon.  I  have 
not  such  an  intimate  acquaintance  as  General  Foster  with  these  dates, 
and  I  do  not  suppose  many  members  of  the  Tribunal  have. 

The  President. — What  date  would  that  be! 

Sir  Richard  Webster. — 1888,  but  I  merely  make  the  observation 
in  passing,  that  to  anybody  reading  the  Case  there  is  nothing  to  show 
that  the  transition  at  the  bottom  of  page  75  from  the  period  of  1867, 
refers  to  as  late  a  date  as  1888.  On  page  75  they  refer  to  it  in  this 
way,  after  referring  to  Mr.  Sumner's  speech  in  1.867. 

The  Congressional  Committee,  after  making  various  quotations  from  official  and 
other  sources,  further  states :  It  seems  to  the  committee  to  have  been  taken  for 
granted  that  by  the  purchase  of  Alaska — 

The  Tribunal  will  kindly  note  this. 

the  United  States  would  acquire  exclusive  ownership  of  and  jurisdiction  over  Beh- 
ring  Sea,  including  its  products. 

If  that  is  anything,  that  is  mare  clausum.    Then  it  goes  on: 

The  fur-seal,  sea-otter,  walrus,  whale,  codfish,  salmon,  and  other  fisheries;  for  it 
is  on  account  of  these  valuable  products  that  the  appropriation  of  the  purchase 
money  was  urged. 

Will  you  kindly  note  that  the  Congressional  Committee  so  far  even, 
from  its  report  in  1888,  supporting  the  statement  that  it  was  principally 
the  fur-seals,  say  that  it  was  : 

Exclusive  ownership  of  and  jurisdiction  over  Behring  Sea,  including  its  products— 
the  fur-seal,  sea  otter,  walrus,  whale,  codfish,  salmon,  and  other  fisheries. 

Then  it  goes  on : 

The  extracts  above  quoted  in  reference  to  these  products  are  emphasized  by  the 
fact  that  the  fur-seal  fisheries  alone  have  already  yielded  to  the  Government  a  return 
greater  than  the  entire  cost  of  the  territory.  v 

It  seems  clear  to  the  committee  that  if  the  waters  of  Behring  Sea  were  the  "  high 
seas"  these  products  were  as  free  to  our  fishermen  and  seal  hunters  as  the  Russians, 
and  there  was,  therefore,  no  reason  on  that  account  for  the  purchase.  But  it  was 
well  understood  that  Russia  controlled  these  waters  j  that  her  ships  of  war  patrolled 
them,  and  seized  and  confiscated  foreign  vessels  which  violated  the  regulations  she 
had  prescribed  concerning  them ;  and  the  argument  in  favor  of  the  purchase  was 
that  by  the  transfer  of  the  mainland,  islands,  and  waters  of  Alaska  we  would  acquire 
these  valuable  products  and  the  right  to  protect  them. 
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Again  I  note  the  evidence  npon  which  the  Congressional  Committee 
was  led  to  the  belief  that  Russia  had  controlled  the  waters,, and  seized 
and  confiscated  vessels,  and  that  they  were  going  to  get  the  ownership 
and  jurisdiction  over  Behring  Sea,  does  not  appear.  Bnt  having  called 
attention  to  the  Report  of  the  Committee  of  1888,  of  course  at  a  time 
when  the  case  was  jurisdiction  over  Behring  Sea  and  nothing  else — 
when  this  idea  of  defensive  regulations  had  not  occurred  to  the  fertile 
imagination  of  anybody — that  report  of  the  Committee  having  been 
referred  to  at  page  70  of  the  Counter  Case  to  which  I  was  directing 
your  attention,  you  will  find  what  the  contemporary  evidence  is.  I 
read  now  from  page  70: 


No  reference  is  made  in  toe  United  States  Case  to  the  report  of  any  previa 
Committee  of  Congress.    Such  reports,  however,  exist,  and  are  of  a  directly  opposite 
tendency. 

Now  I  read  from  the  Report  of  the  Foreign  Affairs  Committee  in  1876. 
That,  Mr.  President,  as  you  will  remember,  is  one  year  after  the  pur- 
chase. 

Senator  Morgan. — Which  House  was  thatf 

Sir  Richard  Webster.— It  does  not  say,  Sir,  but  I  will  get  it  from 
the  history  of  Alaska.  At  page  70  of  the  British  Counter  Case,  you 
will  find  this: 

The  motives  which  led  the  United  States  Government  to  purchase  them  [Rus- 
sia's American  possessions]  are  thus  stated  in  a  report  of  the  committee  on  foreign 
affairs  published  18th  May,  1868:  "  1  hey  were,  first,  the  laudable  desire  of  citiaens 
of  the  Pacific  coast  to  share  in  the  prolific  fisheries  of  the  oceans,  seas,  bays,  and 
rivers  of  the  Western  World;  the  refusal  of  Russia  to  renew  the  Charter  of  the 
Russia-American  Fur  Company  in  1866;  the  friendship  of  Russia  for  the  United 
States ;  the  necessity  of  preventing  the  transfer,  by  any  possible  chance,  of  the 
north-west  coast  of  America  to  an  unfriendly  Power. ' 

I  wonder  whether  that  Committee  thought  that  North-west  coast 
meant  from  60°  down  .to  54° !    It  goes  on : 

The  creation  of  new  industrial  interests  on  the  Pacific  necessary  to  the  supremacy 
of  our  empire  on  the  sea  and  land;  and  finally,  to  facilitate  and  secure  the  advan- 
tages of  an  unlimited  American  commerce  with  the  friendly  Powers  of  Japan  and 
China. 

I  pass  the  reference  here  to  Mr.  Elliott.  I  shall  have  to  refer  to  that 
later  on  and  show  that  he  was  absolutely  right;  bnt  I  pass  from  that 
for  the  moment,  as  I  do  not  want  to  argue  on  any  contested  matter.  I 
am  taking  the  reports  from  the  official  sources  of  the  United  States 
which  are  not  suggested  in  any  shape  or  way  to  be  otherwise  than 
worthy  of  credit.  I  call  attention  to  the  report  of  the  evidence  of  Mr. 
Williams  before  that  Committee  of  Congress  to  which  reference  has 
been  made.    It  is  quoted  on  page  72.    He  said : 

I  do  not  think,  when  the  Government  made  the  purchase  from  Russia,  that  any 
one  outside  of  a  dozen  people,  perhaps,  who  hart  been  acquainted  with  sealing 
heretofore,  had  the  slightest  knowledge  of  there  being  any  value  in  those  islands, 
or  that  the  Government  was  going  to  get  anything  of  value  outside  the  mainland  of 
Alaska. 

And,  then,  Mr.  President,  upon  the  suggestion  that  the  Talue  to  the 
Government  enhanced  the  price  they  were  willing  to  pay,  let  me  read 
an  extract  from  the  evidence  of  Dr.  Dall,  a  gentleman  who  (as  I  shall 
shew  at  another  stage  of  this  case),  has  been  more  than  once  referred 
to  by  the  United  States,  and  whose  evidence  is  used  on  other  points; 
but  I  will  read,  merely  for  this  purpose,  the  extract  set  out  at  page  73 : 

I  said  that  in  1866  (not  "in  the  early  days  of  the  industry'7)  I  purchased  first-class 
fur-Beal  skins  at  12  1/2  cents  a-piece,  that  being  the  price  at  which  they  were  sold  by 
the  Russians.    The  point  of  this  observation  lies  in  its  application  to  the  oft-repeated 
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statement  that,  as  Mr.  Palmer  says, '  little  stress  was  laid  upon  the  faet  that  fur-seals 
were  found  in  abundance'  at  the  time  of  the  purchase  of  the  Territory  by  the  United 
States.  No  stress  could  reasonably  have  been  laid  upon  it,  since  100,000  seals  would 
at  that  time  have  been  worth  only  some  12,500  dollars,  which  would  hardly  have  paid 
for  the  trouble  of  taking  them.  Of  course,  almost  immediately  afterwards  this  was 
no  longer  true. 

Now,  Sir,  I  said  yesterday,  and  I  venture  to  repeat  the  observation 
to-day,  this  is  a  Tribunal  in  which,  although  the  rules  of  evidence  are 
properly  extremely  free,  liberal  and  lax,  yet  still  the  assertion  of  Coun- 
sel, the  assertion  of  Agents  in  the  case,  go  for  nothing  unless  there 
is  evidence  to  support  them;  and  I  submit  to  this  Tribunal  that  it  is 
not  in  any  way  proved,— not  only  is  it  not  proved,  but  f  have  shown 
evidence  before  this  Tribunal  which,  speaking  of  contemporary  utter- 
ances,— speaking  of  contemporary  documents, — shows  that  the  United 
States  did  not  in  any  way  regard  either  the  Pribilof  Islands  or  the 
Air-industry  aa  bearing  upon  the  question  of  price  which  they  were 
willing  to  pay. 

The  President. — Perhaps,  in  reference  to  this  last  quotation  from 
Dr.  Dall,  do  you  not  think  that  perhaps  the  low  price  paid  for  fur-seal 
skins  would  have  been  owing  to  the  circumstance  that  fur-seals  were 
not  yet  hunted  in  that  time,  and  that  sea-otters  were  more  likely  to 
have  been  hunted  f 

Sir  Richard  Webster.— I  think  that  is  highly  probable. 

The  President. — And  those  had  but  a  small  value. 

Sir  Richard  Webster. — It  strengthens  my  remark.  I  am  not  on 
the  question  of  what  the  cauae  was;  I  am  on  the  question  of  fact,  that 
the  allegation  that  the  United  States  were  being  hardly  dealt  with 
because  they  paid  for  this  a  high  price,  is  unfounded  on  the  facts  of 
history,  and  upon  the  facts  which  are  before  the  Court.  Now,  let  me 
pass  from  that 

Mr.  Justice  Harlan. — Did  not  Mr.  Sumner  in  his  speech  refer  to  the 
immense  number  of  fur-seals? 

Sir  Richard  Webster. — I  should  like  to  be  allowed  to  answer  that. 
I  did  not  mean  to  refer  to  it  because  it  would  certainly,  to  an  extent, 
trespass  upon  what  I  may  call  contentious  matter, — certainly  not  in  the 
sense  of  enhancing  the  value  of  the  purchase;  but,  as  I  am  challenged, 
I  will  read  the  passage. 

Mr.  Justice  Harlan. — I  do  not  mean  to  challenge  you,  Sir  Richard. 

Sir  Richard  Webster.— I  beg  Judge  Harlan's  pardon;  I  did  not 
mean  in  that  sense. 

Mr.  Justice  Harlan. — I  think  the  passage  has  been  read  once;  and 
it  is  not  worth  while  to  read  it  again,  unless  you  want  it. 

Sir  Richard  Webster. — The  passage  to  which  I  was  going  to  refer 
has  not  been  read.  I  really  should  not  have  troubled  about  it,  but  that 
you  were  good  enough  to  indicate  to  me  that  perhaps  my  statement 
might  be  a  little  too  wide.    I  do  not  think  it  is  at  all. 

The  summary  of  the  advantages  which  is  referred  to  in  the  citation  of 
Mr.  Elliott  which  I  did  not  read  (at  page  70  of  the  British  Counter 
Case),  is  to  be  found  at  page  88  of  volume  1  of  the  Appendix  to  the 
British  Case;  and  it  really  does  rather  point  the  strength  of  my  obser- 
vation, although  I  can  assure  the  learned  Judge  I  did  not  mean  to 
refer  to  it  again.  I  had  quite  sufficient  else  to  say,  and  I  should  not 
have  referred  to  it,  but  for  his  calling  my  attention  to  it.  Mr  Sumner 
had  given  a  very  long  and  elaborate  description  of  all  the  various 
industries.  He  had  referred  among  others  (as  the  learned  Judge  has 
reminded  me),  to  the  capture  of  seals,  of  sea-otter,  and  of  other  fur- 
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bearing  animals;  and  then  the  summary  to  which  Mr.  Elliott's  referred 
in  his  passage, — and  which  it  was  suggested  by  the  United  States 
Counter  Case  to  be  an  inaccurate  reference, — is  in  these  words. 

Mr.  President,  I  now  conclude  this  examination.  From  a  review  of  the  origin  of 
the  Treaty,  and  the  general  considerations  with  regard  to  it,  we  have  passed  to  an 
examination  of  the  possessions  under  different  heads,  in  order  to  arrive  at  a  knowl- 
edge of  their  character  and  value ;  and  here  we  have  noticed  the  existing  Government 
which  was  found  to  be  nothing  but  a  Fur  Company,  whose  only  object  is  trade ;  then  the 
population,  where  a  very  few  Russians  and  Creoles  are  a  scanty  fringe  to  the  aboriginal 
races;  then  the  climate,  a  ruling  influence,  with  its  thermal  current  of  ocean  and  its 
eccentric  isothermal  line,  by  which  the  rigours  of  that  coast  are  tempered  to  a 
mildness  unknown  in  the  same  latitude  on  the  Atlantic  side;  then  the  vegetable 
products,  so  far  as  known  chief  among  which  are  forests  of  pine  and  fir  waiting?  for 
the  axe;  then  the  mineral  products  among  which  are  coal  and  copper,  if  not  iron, 
silver,  lead,  and  gold,  besides  the  two  great  products  of  New  England  "granite  and 
ice"  j  then  the  furs  including  precious  skins  of  the  black  fox  and  sea-otter,  which 
originally  tempted  the  settlement,  and  have  remained  to  this  day  the  exclusive 
object  of  pursuit;  and  lastly,  the  fisheries,  which,  in  waters  superabundant  with 
animal  life  beyond  any  of  the  globe,  seem  to  promise  a  new  commerce  to  the  country. 
All  these  I  have  presented  plainly  and  impartially  exhibiting  my  authorities  as  I 
proceeded.  I  have  done  little  more  than  hold  the  scales.  If  these  have  iuclined  on 
either  side  it  is  because  reason  or  testimony  on  that  side  was  the  weightier. 

I  ask  for  no  stronger  testimony  in  refutation  of  the  allegation  that 
the  principal  thing  that  influenced  the  United  States  in  paying  the 
7,000,000  of  dollars  was  the  fnr  industry,  than  that  passage  from  Mr.  Sum- 
ner, who  was  advocating  the  purchase  before  Congress;  and  to  any 
impartial  mind — I  lay  stress  on  the  observation  and  I  ask  criticism  upon 
it — is  it  not  clear  that  Mr  Sumner  was  expatiating  upon  the  fisheries, 
upon  the  mineral  products,  upon  timber,  upon  trade  and  commerce  and,  if 
you  like,  upon  trade  in  sea-otter  and  the  other  animals  mentioned, 
the  black  fox,  and  things  of  that  kindf  "So  candid  statesman,  as  Mr. 
Sumner  was,  if  he  meant  to  say  "  Ton  are  to  pay  $7,000,000,  because  the 
seals  from  these  little  dots  of  Pribiloff  Islands  are  worth  it  all" — if  that 
had  been  the  main  inducement,  would  have  left  it  out.  I  was  only 
induced  to  follow  this  up,  because  of  the  somewhat  extravagant  allega- 
gations  in  the  Case  and  Counter  Case  of  the  United  States.  I  say,  let 
the  United  States  have  the  benefit  of  it,  only  do  not  let  them  parade 
before  the  Tribunal  that  they  are  being  deprived  of  anything  for  which 
they  paid  so  many  dollars. 

Mr.  Justice  Harlan. — On  page  79  of  that  document  you  will  see 
Mr.  Sumner  goes  into  details  of  all  the  other  kinds  of  animals,  stating, 
among  other  things:  "That  from  1787  to  1817  for  only  a  part  of  which 
time  the  Company  existed,  this  Unalaska  district  yielded  upwards  of 
2,500,000  seal  skins".  Near  the  top  of  page  81,  you  see  he  does  refer  to 
the  seals. 

Sir  Richard  Webster. — I  never  said  the  contrary. 

Mr.  Justice  Harlan. — I  know. 

Sir  Richard  Webster. — My  point  is  that  neither  the  value  to  Rus- 
sia, nor  the  value  to  the  United  States  of  that  trade  or  industry,  is  sug- 
gested or  referred  to.  The  fact  of  that  strengthens  my  point.  If  I 
might  be  permitted  simply  to  argue  what  seems  to  me  to  be  the  fair 
result  of  what  you  have  been  good  enough  to  put  to  me,  it  strenghens 
my  point;  it  shows  that  the  knowledge  of  the  capture  of  those  seals 
was  in  the  mind  of  Mr.  Sumner,  whatever  extent  it  was,  but  that  as  an 
element  of  value  to  the  United  States  it  is  not  enumerated  when  he  is 
speaking  in  a  summary  of  what  the  objects  of  value  were.  I  might  say 
that  the  Foreign  Committee  about  which  Senator  Morgan  asked,  seems 
to  have  been  the  Foreign  Committee  of  the  House  of  Representatives 
in  1876. 
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Senator  Morgan. — I  am  asking  this  question  for  information — does 
the  evidence  anywhere  show  that,  at  the  time,  a  fishery  of  any  descrip- 
tion— either  a  whale  fishery  or  what  we  call  a  fur-seal  fishery  had  been 
established  in  Behring  Sea — a  cod  fishery  or  halibut  fishery  f 

Sir  Richard  Webster. — According  to  my  recollection  of  the  evi- 
dence I  do  not  think  fisheries  had  been  established,  but  large  quantities 
of  cod  and  halibut  had  been  caught. 

Senator  Morgan.— In  Behring  Seat 

Sir  Richard  Webster.— In  Behring  Sea,  but  not  a  fishery  estab- 
lished in  that  sense  that  I  know  of— -vessels  going  there  to  fish. 

I  know  of  persons  catching  in  Behring  Sea  large  quantities  of  cod 
and  large  quantities  of  cod  close  to  the  Pribilof  Islands — that  is  a 
matter  which  I  will  call  attention  to  when  I  come  to  address  the  Tri- 
bunal on  the  matter  of  Regulations,  but  it  is  nothing  to  do  with  my 
particular  point.  I  believe,  Senator  as  far  as  my  present  knowledge 
goes — I  speak  subject  to  correction — there  is  no  evidence  of  the  estab- 
lishment of  what  I  may  call  regular  trading  fisheries  of  either  cod  or 
halibut,  in  the  waters  in  question. 

The  President. — You  are  not  aware  of  any  fishermen  having  claimed 
against  the  existence  of  these  fish-devouring  animals,  the  seals  f 

Sir  Richard  Webster. — I  do  not  think,  beyond  the  objection  made 
by  the  Board  of  Trade  of  the  town,  and  the  important  town  to  which 
we  directed  and  were  happy  enough  to  be  enabled  to  direct  the  atten- 
tion of  Mr.  Phelps, — beyond  that  particular  reference  to  the  town  of 
Port  Townsend — 

Mr.  Phelps.— Port  Townsend. 

Sir  Richard  Webster. — Port  Townsend — I  will  not  attempt  to  fol- 
low it  up,  because  Mr.  Justice  Harlan  did  not  want  in  any  way  to  do 
otherwise  than  to  see  that  my  argument  was  not  stated  in  too  strong 
language,  but  certainly  the  reference  to  furs  in  page  77  speaks  of  them 
as  having,  "at  times  vied  with  minerals  in  value,  although  the  supply 
is  more  limited  and  less  permanent".  I  cannot  help  thinking  it  was  a 
very  doubtful  element  of  value — certainly  it  was  not  represented  an  ele- 
ment of  value  in  any  document  that  I  am  aware  of. 

Now  Mr.  President,  I  cannot  forbear  reminding  you,  once  more,  of 
the  position  that  the  committee  took  up  in  the  year  1888  following  out 
the  line  which  was  then  the  case  of  the  United  States,  namely,  that  it 
was  taken  for  granted  that  by  the  purchase  of  Alaska  the  United  States 
would  acquire  exclusive  ownership  and  jurisdiction  over  Behring  Sea. 
Had  they  any  warrant  for  saying  that  was  taken  for  granted f  Would 
the  Tribunal  kindly  oblige  me  by  looking  at  page  100  of  the  British 
Case  where,  at  the  very  first  inception  of  this  matter,  before  we  knew 
anything  that  the  United  States  would  say  except  what  appeared  in 
the  diplomatic  correspondence,  we  pointed  out  the  impossibility  of  con- 
tending that  the  waters  of  the  Behring  Sea  were  mare  clausum;  and 
strangely  enough  to  a  certain  extent,  although  not  directly,  it  answers 
Senator  Morgan.    Mr.  Sumner  referring  to  whale  fishery  said : 

The  narwhale  with  his  two  long  tasks  of  ivory,  oat  of  which  was  made  the  famous 
throne  of  the  early  Danish  kings,  belongs  to  the  Frozen  Ocean ;  bat  he,  too,  strays  into 
the  straits  below.  As  no  sea  is  now  mare  clausum,  all  these  may  be  pursued  by  a  ship 
under  any  flag,  except  directly  on  the  coast  and  within  its  territorial  limit.  And  yet 
it  seems  as  if  the  possession  of  this  coast  as  a  commercial  base  necessarily  give  to  its 
people  peculiar  advantages  in  this  pursuit. 

Perfectly  true,  Mr.  President,  as  was  pointed  out  in  connection  with 
the  subject  by  my  learned  leader,  the  Attorney  General,  when  he  was 
pointing  out  that  it  was  because  the  possession  of  the  coast  in  prox- 
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imity  to  the  fishing. with  facilities  of  going  and  returning,  in  obtaining 
food,  drying  fish  and  a  variety  of  other  things,  enables  the  inhabitants 
to  exercise  to  a  greater  extent  the  privilege  that  all  others  enjoyed— 
that,  as  Mr.  Sumner  pat  it  with  prudence  and  judgement — 

The  possession  of  this  coast  as  a  commercial  base  must  necessarily  give  to  its 
people  peculiar  advantages  in  this  dispute. 

Then  Mr.  Washburn,  of  Wisconsin,  spoke  in  this  debate — this  is  the 
evidence  upon  which  it  is  supposed  to  be  taken  for  granted  that  it  was 
mare  clausum — Mr.  Washburn  said : 

But,  Sir,  there  has  never  been  a  day  since  Vitas  Behring  sighted  that  coast  until 
the  present  when  the  people  of  all  nations  have  not  been  allowed  to  fish  there,  and 
to  cure  fish  so  far  as  they  can  be  cured  in  a  country  where  they  hare  only  from 
forty -five  to  sixty  pleasant  days  in  the  whole  year. 

Then  Mr.  Ferries,  speaking  in  1868,  said: 

That  extensive  fishing  banks  exist  in  these  northern  seas  is  quite  certain ;  bnt 
what  exclusive  title  do  we  get  to  themf  They  are  said  to  be  far  oat  at  sea,  and 
nowhere  within  3  marine  leagues  of  the  islands  or  main  shore. 

Then  Mr.  Peters  refers  to  this  and  says: 

I  believe  that  all  the  evidence  npon  the  subject  proves  the  proposition  of  Alaska's 
worthlessness  to  be  true.  Of  course,  I  would  not  deny  that  her  cod  fisheries,  if  she 
has  them,  would  be  somewhat  valuable;  bnt  it  seems  doubtful  if  fish  can  find  sun 
enough  to  be  cured  on  her  shores,  and  if  even  that  is  so,  my  friend  from  Wisconsin 
(Mr.  Washburn)  shows  pretty  conclusively  that  in  existing  treaties  we  had  that  right 
already. 

Then  occurs  a  long  reference  to  Mr.  Williams  which  I  do  not  desire  to 
'read,'  because  it  is  only  on  the  same  point.  But  perhaps  I  had  better 
read  the  first  passage.    It  is  this : 

Or  is  it  the  larger  tenants  of  the  ocean,  the  more  gigantic  game,  from  the  whale, 
and  seal,  and  walrus,  down  to  the  halibut  and  cod,  of  which  it  is  intended  to  open 
the  pursuit  to  the  adventurous  fishermen  of  the  Atlantic  coast,  who  are  there  already 
in  a  domain  that  is  free  to  all  f 

Here,  Mr.  President,  was  the  time  when,  if  it  were  true  that  the  motive 
to  be  urged  upon  a  reluctant  House  of  Bepresentatives  to  vote  the 
money  was  the  value  of  the  fur-seal  fisheries,  and  the  closed  nature  of 
the  waters,  we  should  have  found  the  counter -reply.  We  have  nothing 
of  the  kind;  and  I  leave  this  branch  of  the  case  with  the  submission  to 
this  Tribunal  that  neither  in  law,  nor  in  equity,  nor  in  justice  in  the 
higher  sense  of  the  word,  have  the  United  States  people  ever  acquired 
from  Russia  any  rights  which  they  are  entitled  to  exercise  now,  to  the 
exclusion  of  Great  Britain,  France,  Japan,  Russia,  and  all  other  coun- 
tries that  choose  to  send  a  ship  there  hunting  and  fishing  for  seals 
upon  the  high  seas;  and  that  the  same  law  with  regard  to  those  animals 
on  the  high  seas,  in  so  far  as  we  are  dealing  with  the  first  four  questions, 
applies  equally  in  the  case  of  whales,  seals,  walruses,  cod,  and  numbers 
of  other  fish,  well-known  to  my  friends,  which  can  be  caught,  and  proba- 
bly will  be  caught,  in  increasing  numbers  in  these  waters  as  the 
demands  of  population  and  the  increase  of  civilization  by  that  cause 
creates  a  market  for  them,  and  facilities  increase  for  transit  of  the 
products  when  they  once  have  been  taken  from  the  deep  itself. 

I  ask  the  Tribunal  now  to  permit  me,  at  some  little  length  I  am  afraid, 
to  deal  with  the  contentious  of  my  learned  friends  Mr.  Garter  and 
Mr.  Phelps,  supplemented  by  that  of  Mr.  Ooudert,  on  the  question  of 
property. 

Mr.  Justice  Harlan. — Before  you  go  to  that  new  point,  Sir  Richard; 
let  me  make  an  enquiry  about  some  documents.    You  are  so  familiar 
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with  them,  that  I  know  you  can  readily  answer  me.  You  remember 
the  two  drafts  that  passed  between  Great  Britain  and  Russia  in  respect 
of  the  Treaty  of  1825? 

Sir  Richard  Webster. — You  mean  the  prcjet  and  the  oontre-prcjet  t 

Mr.  Justice  Harlan. — Yes.  It  appears  from  the  letter  on  page  72 
(vol.  II.  Appendix  to  Brit.  Case),  of  December  the  8th,  1824,  from  Mr. 
George  Canning  that,  he  sent  to  Mr.  Stratford  Canning  an  amended 
prcjet;  that  is  one  showing  such  additions  and  alterations  as  he  would 
consent  to  for  the  guidance  of  the  British  Minister  at  St.  Petersburgh. 

Sir  Richard  Webster. — You  meant,  that  Mr.  George  Canning  sent 
it  to  Mr.  Stratford  Canning? 

Mr.  Justice  Harlan. — Yes;  and  he  had  that  third  prcjet  of  the  Brit- 
ish Government  in  his  hands  when  he  concluded  the  Treaty.  I  want 
to  enquire  if  that  document  appears  in  the  case? 

Sir  Richard  Webster.— Well,  I  do  not  think  he  had  it  in  his  hands 
when  he  concluded  the  Treaty,  though  of  course  he  had  it.  It  is  clear 
the  first  two  Articles  were  taken  from  the  American  Treaty,  as  I  men* 
tioned  to  you  yesterday. 

Mr.  Justice  Harlan. — On  page  79,  Mr.  Stratford  Canning  writes  to 
Mr.  George  Canning  showing  that  he  had  presented  this  new  prcjet  to 
the  Russian  Minister,  and  some  discussion  arose  about  it. 

Sir  Richard  Webster. — I  have  never  seen  it,  and  I  do  not  think 
that  that  third  document,  as  you  very  properly  called  it,  being  a  modi- 
fication of  the  Russian  prcjet,  appears  in  the  papers.  We  have  no 
means  of  access  to  anything  else  except  what  is  here. 

General  Foster. — I  would  like  to  suggest  that  my  attention  was  not 
brought  to  that  reference  till  it  was  too  late,  under  the  Treaty,  to  make 
an  application  for  it. 

Sir  Richard  Webster. — If  General  Foster  desires  the  document, 
and  it  is  in  our  possession,  he  shall  have  it.  We  have  never  raised  any 
question  of  time;  and  I  may  be  allowed  to  say  that  General  Foster  has 
never  asked  for  the  document,  or  expressed  a  wish  to  have  it,  though 
there  are  other  documents  that  he  has  had  quite  independently  of  any 
question  of  time.  Of  course,  I  make  no  grievance  about  it;  but  if 
General  Foster  says  he  would  like  it  looked  for,  it  shall  be  looked  for. 
My  answer  to  the  Judge  was  that  I  did  not  think  it  was  in  the  papers. 
I  have  never  seen  it;  and,  more  than  that,  my  attention  has  not  been 
called  to  it  till  this  moment. 

Mr.  Justice  Harlan. — I  followed  your  argument  yesterday  very 
closely,  and  I  took  these  papers  home  last  night,  and  studied  them 
carefully,  and  my  attention  was  called  to  it  then  for  the -first  time. 
That  was  the  reason  I  asked  the  question. 

General  Foster. — I  now  express  a  most  earnest  desire  to  see  it. 

Sir  Richard  Webster. — If  General  Foster  had  given  us  the  slight- 
est indication,  we  should  have  endeavoured  to  get  it. 

Mr.  Tupper  informs  me  that  a  search  was  made,  and  it  could  not  be 
found.  As  far  as  I  am  concerned,  I  should  be  only  too  glad  to  have  it, 
because  I  know  nothing  more  than  what  appears  in  the  papers  now. 

The  President. — It  may  be  in  the  Foreign  Office  in  London  or  in 
St.  Petersburgh. 

Sir  Richard  Webster. — I  will  make  a  further  enquiry  about  it. 
As  far  as  1  know,  it  can  only  support  the  contention  I  urge  before  you. 
Mr.  Tupper  had  better  state  to  the  Tribunal  himself  what  he  knows 
about  it. 

The  President.— Certainly* 
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Mr.  Tupper. — I  may  say,  Mr.  President,  that  that  document  seemed 
to  me  to  be  of  importance;  and,  during  the  preparation  of  the  Case,  I 
made  enquiries  at  the  Foreign  Office  in  London.  A  search  was  made 
there,  and,  if  my  memory  serves  me  right,  and  my  memory  is  confirmed 
for  the  moment  by  Mr.  Maxwell  of  the  British  Staff  here,  an  enquiry 
was  also  made  at  St.  Petersburgh  for  the  same  document;  but  our 
efforts  were  unsuccessful. 

Sir  Richard  Webster. — We  have  conducted  this  case  hitherto  on 
perfectly  friendly  terms;  and  I  hope  the  Tribunal  will  understand  that 
the  interruption  by  General  Foster,  which  is  quite  fair  enough,  that  he 
would  like  to  see  this  document  was  the  first  intimation,  as  far  as  we 
know,  of  his  having  a  wish  on  the  matter.  We  should,  of  course,  if  we 
had  had  it,  have  had  the  document  with  our  papers. 

Mr.  Justice  Harlan. — Then,  on  page  41  of  the  same  volume,  refer- 
ring to  the  settlement  of  Sitka  before  the  Treaty,  Sir  Charles  Bagot 
says  it, 

is  not  laid  down  very  precisely  in  the  map  published  in  1802  in  the  Quartennaster- 
General's  Department  here,  or  laid  down  at  all  in  that  of  Arrowsniith,  which  has  been 
furnished  to  me  from  the  Foreign  Office. 

I  find,  among  the  maps,  a  copy  of  this  map  of  1802,  and  I  wanted  to 
enquire  if  a  copy  of  the  map  of  Arrowsmith  is  in  the  case  anywhere  f 
I  see  from  your  list,  there  was  one  of  Arrowsmith. 

Sir  Biohard  Webster. — I  referred  to  it  yesterday. 

Mr.  Justice  Harlan. — It  was  published  in  1822  with  additions  to 
1823.  That  is  the  map  numbered  98;  and  I  wanted  to  know  if  a  copy 
of  it  was  in  the  case.  It  is  referred  to  on  page  100  of  the  British 
Counter  Gase,  Volume  1,  map  N°  98. 

Sir  Biohard  Webster.— If  you  would  look  at  page  96,  you  will 
find  AiTowsmith's  Ghart  of  the  Pacific  Ocean,  originally  published  in 
1798  with  corrections  to  1810.  That  I  know  we  have;  I  should  think 
it  was  the  same  map. 

Mr.  Justice  Harlan. — That  was  published  in  1810. 

Sir  Bichard  Webster. — Originally  published  in  1798. 

Mr.  Justice  Harlan. — But  I  suppose,  from  the  language  of  Sir 
Charles  Bagot,  the  map  he  refers  to  is  the  one  of  1822  with  additions 
to  1823. 

Sir  Bichard  Webster.— Where  does  Sir  Charles  Bagot  refer  to  it, 
Sirt    On  page  41,  he  refers  to  the  one  of  1802. 

Mr.  Justice  Harlan. — That  is  the  Quartermaster-General's  map 
that  you  furnished. 

It  is  not  laid  down  there  (that  is,  the  map  published  in  1802)  in  the  Quartermaster- 
General's  Department  here,  or  laid  down  at  all  in  that  of  Arrowsmith,  whioh  has 
been  furnished  to  me  from  the  Foreign  Office. 

I  suppose  that  is  the  British  Foreign  Office  t 

Sir  Bichard  Webster.— I  should  think  so. 

Mr.  Justice  Harlan. — And  the  map  in  your  list  nearest  to  that  date 
is  one  of  1822  with  additions  to  1823.    It  is  N°  98. 

Sir  Biohard  Webster. — I  should  have  doubted  if  that  was  it  It 
was  a  map  of  America.  I  should  have  thought  it  was  more  likely  to  be 
the  map  of  the  Pacific  Ocean. 

Mr.  Justice  Harlan. — There  are  a  large  number  of  maps, — there  is 
one  of  Arrowsmith  in  1802;  one  in  1804,  and  one  in  1809,  and  one  in 
1811, — reading  from  your  list. 

Sir  Biohard  Webster. — You  see  this  map  was  sent  by  the  Foreign 
Office  to  Sir  Charles  Bagot  at  St.  Petersburgh.    We  have  not  been 
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able  to  find  it  at  the  Foreign  Office;  and  it  by  no  means  follows  that  it 
would  have  come  back.  We  should  only  have  such  papers  as  he  sent 
back. 

Mr.  Justice  Harlan. — Would  it  be  in  the  British  Museum  t 

Mr.  Tupper. — No,  this  was  not.    We  were  unable  to  identify  it. 

Mr.  Justice  Harlan. — From  what  source  was  that  memorandum 
obtained  on  page  100,  N°  98 1    You  give  there  a  list  of  maps. 

Sir  Richard  Webster. — That  I  have  no  doubt  can  be  obtained. 

Mr.  Justice  Harlan. — That  is  the  one  I  am  enquiring  about. 

Sir  Eichard  Webster. — But  there  is  nothing  to  identify  it  with 
the  map  referred  to  in  Sir  Charles  Bagot's  letter. 

Mr.  Justice  Harlan. — No;  but  it  is  the  one  in  your  list  nearest  to  the 
date  of  his  letter;  that  is  all.  There  is  one  there  of  1818;  and  those 
maps  together  might  be  of  some  value. 

Sir  Kichabd  Webster. — It  seems  to  me,  but  it  is  entirely  for  you 
to  say,  there  are  many  other  Arrowsinith's  maps  that  would  quite  as 
nearly  correspond.  The  coincidence  of  the  da*o  is  a  very  small  matter 
indeed ;  because  the  one  you  referred  to  of  17 r: 6  has  additions  up  to  1823. 
This  letter  was  written  in  August,  1823  •  and  it  by  no  means  follows 
that  the  publication  was  before  this  V  „cer.  I  only  submit  it  for  your 
judgment.  After  all,  it  is  very  ur^ustworthy.  It  is  corrected  up  to 
1823,  but  that  may  be  the  end  of  1823. 

Mr.  Justice  Harlan. — And  it  may  be  the  map  of  1818  of  Asia  by 
Arrowsmith. 

Sir  Ri chard  Webster. — Or  the  large  Chart  of  the  Pacific  Ocean, 
N°  40,  published  in  1810.  You  know  that  when  these  corrections  come 
home,  they  have  to  be  plotted  out  and  printed,  and  it  by  no  means  fol- 
lows that  corrections  to  1823  would  be  published  in  that  year;  more 
probably,  it  would  not  be  so. 

Mr.  Justice  Harlan. — You  may  be  right  about  that. 

Sir  Richard  Webster. — Anyhow,  I  am  not  able  to  give  you  further 
assistance. 

The  President.— If  that  map  of  1822  was  used,  would  it  not  be  in 
your  favour  t 

Sir  Richard  Webster. — I  was  not  considering  the  effect  of  my 
answer  one  way  or  the  other;  I  was  endeavouring  to  give  the  Judge  the 
information  he  wanted.  I  do  not  think  my  argument  depends  on  any 
particular  map;  but  I  trust  I  made  clear  to  the  Tribunal  yesterday  that 
between  the  Contracting  Parties  there  was  no  doubt  about  what  they 
meant  either  by  reference  to  "  Pacific  Ocean  "  or  u  North-west  coast." 

When  Mr.  Justice  Harlan  was  good  enough  to  put  those  questions  to 
me,  I  was  passing  on  the  5th  question  in  the  Treaty,  and  I  will  indicate 
to  the  Tribunal  the  course  I  propose  to  adopt.  I  propose  to  examine 
Mr.  Carter's  and  Mr.  Phelps's  argument  with  reference  to  the  question 
of  the  right  of  property.  I  propose  to  examine  Mr.  Phelps's  argument 
as  to  the  right  of  protection,  for  he  has  more  pointedly  dealt  with  that 
matter — though  it  is  quite  fair  to  Mr.  Carter  to  say  that  he  has  used 
arguments  in  his  able  speech  incorporating  the  main  features  of  Mr. 
Phelps's  argument;  and  therefore  I  do  not  consider  that  there  is  any 
distinction  between  Mr.  Carter  and  Mr.  Phelps  in  that  respect.  Then 
I  should  propose  to  say  a  word  or  two  on  a  suggestion  which  fell  from 
Senator  Morgan,  and  which  has  arisen  incidentally  more  than  once  in 
the  course  of  this  discussion  as  to  what  the  function  of  this  Tribuual 
is  in  answering  Question  5. 

There  are  minor  differences  between  Mr.  Phelps  and  Mr.  Carter  as  to 
whether  the  United  States  have  got  the  right  to  kill  all  the  seals  on 
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the  islands  to  which  I  am  not  going  to  refer  further.  I  leave  that  very 
interesting  subject  of  discussion  for  the  next  occasion  when  Mr.  Phelps 
or  Mr.  Carter  in  the  United  States  or  in  England,  as  I  hope,  meet  on 
some  platform  where  political  economy  and  tbe  abstract  question  as  to 
the  rights  of  property  are  being  discussed:  and  I  shall  relegate  to  that 
occasion  the  question  whether  property  is  robbery,  and  whether  the 
rights  of  the  United  States  and  of  Great  Britain  to  dispossess  natives 
of  their  territory  and  to  possess  themselves  of  it,  is  the  exercise  of  a 
legal  right,  or  is  a  development  of  that  principle  which,  years  ago 
would  have  been  called  the  force  of  arms.  My  learned  friend  Mr.  Gar- 
ter has.kindly  taken  under  his  wing  and  protection  all  the  various  acts, 
not  altogether  justifiable,  which  have  been  done  by  Great  Britain  ana 
by  the  United  States  in  the  past  and  reduced  them  all  to  a  philosophic 
basis.  It  seems  to  me,  if  I  were  to  endeavour  to  follow  him,  I  should 
soon  get  out  of  my  depth,  and  I  am  certain  that  I  should  not  assist  this 
Tribunal.  Therefore,  I  will  confine  myself  tfl  the  legal  aspect  of  these 
questions. 

Sir,  my  learned  friend  Mr.  Garter,  turned  from  the  four  questions, 
after  a  considerable  discussion  upon  them,  with  a  sense  of  relief,  and 
hesaid,  on  page  364  of  the  report  of  his  speech, — 

I  approach  with  satisfaction  a  stage  of  this  debate  where  I  have  an  opportunity 
for  the  first  time  of  patting  the  claims  of  the  United  States  upon  a  basis  which  I 
feel  to  be  impregnable.  I  mean  the  basis  of  a  property  interest.  Now  the  United 
States  asserted  a  property  interest  oounected  with  these  seals  in  two  forms  which, 
although  they  approach  each  other  quite  closely,  and  to  a  very  considerable  extent 
depend  on  the  same  evidence  and  the  same  consideration,  are  yet  so  far  distinot  and 
separate  as  to  deserve  a  separate  treatment. 

And  then  he  discussed  the  question  of  property  in  the  seals  and  prop- 
erty in  a  seal  "  herd". 

Mr.  President,  the  traditions  of  my  profession  prevent  me  from  being 
able  to  say  that  any  answer  which  I  can  give  to  this  proposition  places 
Great  Britain  in  an  impregnable  position,  but  I  hope,  as  I  said  yester- 
day, that  my  arguments  will  not  receive  less  attention  or  less  consider- 
ation from  this  Tribunal  if  I  abstain  from  endorsing  them  by  personal 
opinions;  I  may  in  the  heat  of  the  moment  be  misled  into  usiug  expres- 
sions which  would  look  as  though  I  was  referring  to  my  personal  opin- 
ion, one  cannot  avoid  doing  so  particularly  in  answer  to  questions  put 
by  the  Tribunal,  but  I  hope  they  will  understand  that  I  submit  my 
argument  to  their  judgment  without  craving  any  additional  weight  from 
the  fact  that  I  may  be  of  opinion  that  my  position  is  impregnable  or 
the  reverse.  I  mention  that  because  otherwise  those  who  may  be  good 
enough  to  read  my  argumeut  may  think  that  because  I  do  not  express 
personal  opinions  or  personal  belief  in  the  merits  of  my  case,  therefore 
the  case  is  entitled  to  less  consideration,  or  my  argument  to  less  respect. 

Now  the  proposition  has  been  stated  by  my  learned  friend  Mr.  Garter 
many  times  over  and  pretty  much  in  the  same  language;  and  it  is  only 
necessary  for  me  to  give  one  citation  for  the  purpose  of  reminding  you 
of  that  to  which  I  am  about  to  address  myself.  He  said  (the  particular 
reference  is  at  page  464  of  the  report  before  you) : 

Wherever  an  animal  although  commonly  designated  as  wild,  voluntarily  subjects 
itself  to  human  power  to  such  an  extent  as  to  enable  a  particular  man  or  a  partic- 
ular nation  to  deal  with  that  animal  so  as  to  take  its  annual  increase  and,  at  the 
same  time,  to  preserve  the  stock,  it  is  the  subject  of  property. 

You  will  remember.  Mr.  President,  that  in  an  argument  extending 
over  a  very  considerable  time,  my  learned  friend  the  Attorney  General 
dealt  with  that  argument — and  I  could  not  with  advantage  supplement 
what  he  said  by  any  detailed  examination  of  the  main  principles  on 
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which  it  is  based.  He  pointed  oat  that  in  the  sense  of  subjection  by  the 
seals  to  the  control  of  man,  in  the  sense  of  the  same  voluntary  subjection 
which  takes  place  when  the  tame  horse  or  tame  pig  or  any  other  animal 
of  that  kind  which  may  have  been  originally  wild  comes,  and  with  dumb 
language,  if  I  may  use  such  an  expression,  asks  to  be  fed  or  to  be  let 
into  its  stable — he  pointed  out  that  in  that  sense  there  was  no  subjec- 
tion by  the  seal  to  the  control  of  man  and  he  pointed  out  further  that 
this  doctrine  that  property  depended  upon  a  particular  individual  being 
able  to  take  the  annual  increase  must  be  ill-founded,  for  otherwise  it 
would  have  given  a  claim  to  property  in  many  cases,  if  not  in  every 
case,  in  which  the  law  of  all  civilized  countries  has  rejected  it.  I  do 
not  propose  to  follow  my  learned  friend,  the  Attorney  General,  in  detail 
into  those  arguments. 

He  further  struck,  I  submit  with  effect  and  successfully,  at  that 
which  my  learned  friends  Mr.  Phelps  and  Mr.  Carter  have  assumed  to 
be  so  clear,  that  no  argument  was  desired  to  support  it  and  any  com- 
prehension could  retain  it:  namely  that  a  property  in  the  seal  "herd", 
as  distinct  from  a  property  in  each  individual  seal,  was  clear  and  intel- 
ligible, so  that  no  demonstration  or  proof  were  necessary  in  support  of 
such  a  contention.  I  may  be  permitted  only  in  a  single  sentence  to  say 
that  I  have  been — it  may  be  the  fault  of  my  intelligence — unable  to 
understand  how,  if  there  is  no  property  in  the  individual  seal,  there 
can  be  a  property  in  the  aggregate  of  individual  seals  which  forms  the 
"herd".  Upon  none  of  these  points,  though  they  occupy  a  very  impor- 
tant portion  of  my  learned  friend  Mr.  Carter's  argument,  and  of  the 
Attorney  General's  reply,  do  I  feel  it  necessary  to  trouble  this  Tribunal 
with  a  lengthened  argument.  I  have  indicated  sufficiently,  my  concur- 
rence in  the  view  which  the  Attorney  General  presented  to  the  Tribunal. 
But  I  now  come  to  that  which  in  my  submission  is  the  vice  which  lies 
at  the  root  of  the  argument  written  and  oral, -on  behalf  of  the  United 
States,  a  vice,  I  humbly  submit,  which,  the  moment  it  is  recognised 
and  appreciated,  destroys  to  a  large  extent  the  value  of  the  contention 
in  respect  of  property.  That  vice  is  this,  that  the  United  States  are 
unable,  so  far  as  their  argument  discloses  it  to  us,  to  see  any  difference 
between  the  right  which  a  man  has  to  kill  wild  animals  when  they 
happen  to  come  upon  his  land,  and  the  right  of  property  in  the  animal 
whether  it  is  on  the  man's  land  or  not.  Over  and  over  again  in  the 
course  of  the  interesting  argument  of  my  learned  friend  Mr.  Coudert, 
relieved  as  it  was,  as  you  Mr.  President  pointed  out,  by  brightness  in 
many  points,  he  stated  this  proposition,  and  said  it  was  so  self-evident 
and  so  convincing  by  its  mere  enunciation  that  he  woujd  wait  till  the 
other  side  were  heard;  in  fact,  he  treated  it  as  an  admission  by  us.  I 
could  refer  to  many  passages;  for  instance  at  the  very  beginning  of  his 
speech— I  refer  to  page  554—- he  said: 

Now  to  start  from  a  point  that  is  certain,  to  reach  one  that  may  be  certain,  have 
we  any  rights  of  property  at  all  as  to  the  seals f  Here,  fortunately,  we  all  concede 
that  we  have,  and  it  is  said  that  upon  the  islands  these  are  as  much  our  property  as 
though  they  were  sheep  or  calves. 

Sir  Charles  Russell. — Certainly  not. 

Mr.  Coudert.— Certainly  notf 

Sir  Charles  Russell. — Certainly  not. 

Mr.  Coudert. — Well.  I  gave  you  credit,  and  I  will  take  it  back.  I  supposed  that 
when  we  held  the  seal  in  our  hand — I  supposed  when  we  slit  its  ear — I  supposed  that 
when  we  could  put  a  brand  upon  it,  that  it  was  our  own,  as  much  as  it  was  if  it 
were  a  sheep  or  ewe.  Where  it  comes  in  I  am  absolutely  incompetent  to  say.  I 
have  read  the  argument  on  the  other  side  with  interest,  and  I  supposed  that  it  was 
conceded  that  upon  our  land,  in  our  hands,  under  our  flag,  in  our  waters,  they  were 
as  absolutely  our  property,  as  that  book  is  mine. 
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He  was  holding  up  the  book  from  which  he-was  conducting  his  argu- 
ment. Sir,  it  is  not  saying  too  much  to  point  oat  that  this  proposition, 
stated  over  and  over  again  by  Mr.  Coudert,  stated  also,  though  not  so 
positively  I  admit,  by  Mr.  Carter;  because  Mr.  Carter  did  refer  to  the 
distinction  between  the  right  of  killing  ratione  soli,  and  the  right  of 
property — I  say  that  that  proposition,  stated  over  and  over  again  by 
my  learned  friend  Mr.  Coudert  as  being  so  plain  as  not  to  require  argu- 
ment, is  radically  unsound. 

My  learned  friend,  Mr.  Phelps,  in  his  written  argument  at  page  132 
states  it,  I  admit,  not  quite  so  distinctly  as  Mr.  Coudert,  but  still  in  all 
probability  meaning  to  maintain  the  same  proposition.  This  passage 
occurs — in  his  Argument  having  the  same  meaning,  at  page  132: 

The  complete  right  of  property  in  the  Government,  while  the  animals  are  upon  the 
shore  or  within  the  cannon-shot  range  which  marks  the  limit  of  territorial  waters 
cannot  be  denied. 

Of  course,  if  my  learned  friend,  Mr.  Phelps  was  then  putting  com- 
pendiously that  which  other  writers  have  put,  that  the  exclusive  right 
of  killing  wild  animals  upon  your  own  land  gives  you  a  qualified  right 
of  property  ratione  «oW,  meaning  thereby  an  exclusive  right  to  kill — if 
that  is  all  Mr.  Phelps  meant,  there  is  no  necessity  to  discuss  it  any 
more;  but  if  the  proposition  is  of  any  value  at  all  it  means  this,  that 
the  wild  animals,  so  long  as  they  happen  to  be  on  the  Pribilof  Islands 
or  in  territorial  waters  are  the  property  of  the  United  States;  and  they 
cannot  draw  any  distinction  between  the  United  States  and  the  lessees, 
and  therefore  for  this  purpose  they  mean  to  allege  that  they  are  the 
property  of  the  lessees,  that  they  have  the  right  of  killing  them,  and 
they  alone  can  exercise  this  ri&ht  of  killing,  hunting,  or  shooting,  or 
whatever  it  may  be. 

Senator  Morgan. — As  to  the  lessees,  they  cannot  have  a  property  in 
any  of  the  seals  except  such  as  they  kill. 

Sir  Richard  Webster.— I  contend  that. 

Senator  Morgan. — The  United  States  possess  the  right  to  all  the 
seals,  and  that  gives  them  the  privilege  of  killing  some. 

Sir  Eichard  Webster. — I  must  be  permitted  to  reserve  my  state- 
ment, because  I  could  not  assent  to  that  statement  or  allow  it  to  pass 
as  being  supposed  that  I  agree  the  United  States  have  the  right  of 
property  in  these  seals,  because  I  contend  most  distinctly  they  have  not. 

Senator  Morgan. — I  meant  to  characterize  It  as  the  assertion  of  the 
other  side.    It  is  not  even  an  expression  of  my  own  opinion. 

Sir  Richard  Webster. — Yes,  but  as  I  read  the  legislation  of  the 
United  States,  it  does  not  claim  the  property  in  these  wild  animals.  I 
agree  with  an  observation  which  fell  from  Lord  Hannen.  He  was  desir- 
ing to  keep  us  close  to  the  point  when  he  asked  Sir  Charles  Russell, 
whether  it  would  make  any  difference  for  the  purpose  of  this  discus- 
sion, if  the  United  States  Statute  purported  to  give  right  of  property 
in  these  seals.  It  would  make  no  difference;  and  I  will  not  argue  any 
false  point,  but  I  must  not  be  understood  by  my  learned  friend  as 
conceding  that  in  construing  those  Statutes  of  the  United  States  as 
between  the  Government  and  the  lessees,  or  as  between  the  Govern- 
ment and  a  trespasser,  they  would  have  been  able  to  lay  the  property 
(to  use  a  technical  expression)  in  the  United  States.  In  two  sentences 
I  will  state  my  view.  By  the  earliest  legislation,  the  United  States 
created  the  Islands  a  Government  reserve,  not  unknown  in  other  parts 
of  America,  not  unknown  in  Canada:  they  reserved  the  Islands,  ana  that 
enabled  the  United  States  to  grant  licenses  and  to  prevent  other  people 
going  to  utilize  those  islands,  or  dealing  with  them  in  any  way,  except 
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with  the  permission  of  the  Government  of  the  United  States.  And 
as  to  wild  animals,  as  the  King,  according  to  English  law  in  years  gone 
by,  in  certain  royal  forests  and  royal  parks  could  restrain  people  from 
killing  game,  so  the  United  States  could  restrain  the  citizens  of  the 
United  States  from  killing  or  catching  anything  or  even  from  working 
'any  minerals  upon  the  Pribilof  Islands,  as  they  were  a  Government 
reserve. 

But  the  lawyers  who  framed  those  Statutes  had  too  much  knowledge 
of  law  to  endeavour  to  claim,  even  for  the  Government,  property  in 
seals.  If  they  have  the  property  in  seals  they  have  the  property  in 
birds,  they  have  the  property  in  fish  which  live  in  the  waters,  they  have 
the  property  in  cod  which  come  into  the  territorial  waters.  It  is  not  a 
question  of  seals  only;  the  United  States  by  its  legislation,  written  in 
the  English  language,  as  far  as  we  can  understand  that  legislation, 
does  not  even  purport  to  claim  the  property  in  the  wild  animal. 

Mr.  Justice  Harlan. — What  in  your  judgment  could  the  United 
States  have  done  by  statute  which  would  have  been  regarded  by  you 
as  an  assertion  of  right  and  property. 

Sir  Bichard  Webster. — They  could  have  said  that,  as  between 
themselves  and  their  citizens,  the  property  in  all  the  game,  and  in  all 
the  seals  if  you  like  in  the  Pribilof  Islands,  should  be  vested  in  a  public 
official  or  should  be  vested  in  the  State.  If  they  had  said  that,  the 
result  would  be,  if  the  seals  were  killed,  proceedings  might  be  taken 
by  the  United  States  for  the  value  of  the  body,  and  a  penalty  might  be 
inflicted. 

Lord  Hannen. — Some  people  have  asked  that  the  property  in  game 
should  be  given  to  the  land  owner. 

Sir  Richard  Webster. — Yes,  and  I  would  point  out  according  to 
our  game  laws,  as  they  have  now  existed  for  centuries  there  is  no 
ground  for  the  suggestion  that  the  property  in  game  is  in  the  Grown — 
whatever  may  have  been  the  origin  of  the  Game  laws,  there  has  not 
been  for  years  any  foundation  for  that  suggestion. 

But,  Mr.  President,  having  made  my  respectful  protest,  let  me  say 
to  the  members  of  the  Tribunal,  while  I  am  supposed  to  concede  that 
even  as  between  a  citizen  of  the  United  States  and  the  Government  of 
the  United  States  the  property  of  the  seals  maybe  in  the  Government, 
I  equally  admit  that  from  the  point  in  view  that  we  are  considering  it 
is  absolutely  immaterial,  because  we  are  dealing  with  the  right  to  cap- 
ture and  take  these  animals  and  the  proporty  in  these  animals  when 
they  are  upon  the  high  seas. 

I  go  back  to  the  point  which  I  was  considering  when  the  question 
was  put  to  me  and  I  repeat  that  so  far  as  I  know,  the  law  of  no  civil- 
ized nation  has  given  the  property  in  wild  animals  to  the  owner  of  the 
soil  on  the  ground  that  those  wild  animals  are  temporarily  upon  the 
soil,  being  found  here  to-day  and  there  to-morrow.  I  have  examined 
with  care  the  law  of  the  United  States.  I  have  examined  with  care  the 
law  of  Great  Britain,  and  refreshed  my  memory  upon  it,  in  so  far  as  I 
may  have  forgotten  points  which  I  ought  to  know.  I  have  examined 
as  thoroughly  and  exhaustively  as  I  could  the  French  law;  and  I  have 
placed  at  the  disposal  of  my  learned  friend  Mr.  Phelps  the  full  text  of 
the  report  upon  the  French  law  by  a  gentleman  of  great  learning  and 
eminence,  Maitre  Glunet,  obtained  in  case  my  own  research  in  these 
matters  should  not  be  sufficient,  I  say — speaking  subject  to  correction 
by  the  President, — that  there  is  not  the  shadow  of  a  pretence  of  saying 
that  by  the  law  of  France  the  property  in  wild  animals  is  given  to  the 
owner  of  the  soil  simply  because  they  happen  to  be  there;  that  in  the 
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French  law  as  in  the  law  of  all  other  civilized  countries  that  I  know  of, 
it  is  merely  a  right  to  kill,  and  the  right  to  property  in  them  never 
arises  until  possession  is  taken  by  killing.  Sir,  I  must  not  speak  with 
too  great  confidence  of  the  laws  of  other  countries;  but  of  course  it  is 
only  for  the  purpose  of  analogy  that  they  are  of  service  or  of  interest 
to  this  Tribunal.  But  perhaps  I  may  be  allowed  to  say  that  I  am  not 
aware  of  the  law  of  any  country,  in  which  the  law  has  been  reduced 
either  to  a  code  or  is  in  such  an  advanced  condition  that  it  can  be  sum- 
marized by  text  writers,  or  be  referred  to  or  appear  in  reported  cases, 
that  gives  at  the  present  time  the  property  in  wild  animals  simply  by 
virtue  of  the  possession  of  the  soil  on  which  they  happen  to  be  found. 
And  I  cannot  help  thinking  that  it  was  a  little  bold  of  my  learned  friend 
Mr.  Coudert  to  start  with  the  suggestion  that  he  gave  us  credit  for  the 
admission  that  we  should  concede  that  seals  upon  tire  Pribilof  Islands, 
in  the  territorial  waters  of  the  Pribilof  Islands,  and  under  the  flag  of 
the  United  States,  whatever  that  may  mean — that  on  the  territory  and 
in  those  waters  we  should  concede  that  they  were  the  property  of  the 
United  States  just  as  much  as  the  book  which  he  held  in  his  hand  was 
his  property. 

Sir,  there  is  no  distinction  for  this  purpose,  for  the  purpose  of  the 
principles  that  we  are  applying,  between  nations  and  individuals.  I 
ought  perhaps  to  say  that  my  learned  friends  Mr.  Carter  and  Mr. 
Phelps,  and  I  think  Mr.  Coudert  too,  did  not  suggest  that  there  was 
any  distinction.  They  say  actually  in  writing,  at  page  44  of  the  United 
States  Argument,  that  the  principles  of  municipal  law  may  be  invoked 
for  the  purpose  of  considering  this  right  of  property,  and  Mr.  Carter 
said,  that  from  the  point  of  view  in  which  he  was  considering  this  ques- 
tion of  property,  it  was  the  same  between  nations  as  between  indi- 
viduals. It  could  scarcely  be  contradicted,  because  the  Government 
of  the  United  States  must  be  taken  to  be  an  individual  for  this  pur- 
pose. If  the  property  were  allowed  in  the  Government,  the  nation 
would  be  itself  an  aggregation  of  individuals.  So  in  the  same  way  the 
various  subjects  of  Great  Britain  would  be  able  to  claim  property  upon 
this  principle  as  between  one  another.  It  is  put  very  pointedly  indeed 
at  page  44  in  the  following  passage. 

And  the  munioipal  jurisprudence  of  all  nations  proceeding  upon  the  law  of  nature, 
is  everywhere  in  substantial  accord  upon  the  question  what  things  are  the  subject 
of  property. 

Therefore  it  is  not  in  anyway  misrepresenting  the  position  of  my 
learned  friend  Mr.  Phelps  if  I  indicate  that  they  do  not  base  their  case 
upon  any  different  principles,  as  applicable  to  nations,  from  those  which 
they  would  apply  in  the  case  of  individuals. 

Now,  Mr.  President,  what  is  the  law  as  between  individuals!  Is  it 
the  law  that  the  presence  on  a  piece  of  land  of  a  wild  animal  gives  the 
property  to  the  owner  of  the  land  while  it  is  there  f  Sir  Charles  Russell 
read  from  the  United  States  authorities;  and  I  am  in  this  position,  that 
unless  my  learned  friend  Mr.  Phelps  was  right  in  saying  that  one  Amer- 
ican Judge  (I  think  he  was  Mr.  Justice  Kelson)  in  one  case  where  he 
was  dealing  with  bees,  thought  that  the  presence  of  the  bees  in  the 
tree — not  hived,  but  in  the  tree — would  give  the  owner  of  the  tree 
the  property  in  the  bees:  .unless  that  Judge  did  in  fact  express  that 
opinion,  there  is  not  a  single  authority  for  my  learned  friend's  conten- 
tion—not a  single  one.  I  suggested  at  the  time  to  my  learned  friend 
the  Attorney  General, — and  Mr.  Carter  for  the  moment  expressed  accord 
with  the  view  that  we  were  suggesting — that  the  learned  Judge  did 
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not  mean  to  decide  anything  of  tbe  kind,  and  that  that  point  was  not 
before  him;  and  when  the  whole  of  his  judgment  was  examined,  we 
submit  it  is  plain  that  that  learned  Judge  was  laying  down  no  differ- 
ent rule  at  all,  but  was  simply  referring  to  the  doctrine  of  property 
ratione  soli,  L  e.  the  power  to  take  that  which  was  upon  certain  territory 
or  land  for  the  time  being. 

Therefore,  Mr.  President,  what  is  our  position  today  in  regard  to 
this  matter  f  The  question  is  the  same  between  Great  Britain  and  the 
United  States  as  it  might  be  between  two  owners  of  the  Pribilof  Islands, 
as  it  might  be  between  the  owner  of  the  island  of  St.  Paul  and  the 
owner  61  the  island  of  St.  George.  It  is  a  pure  accident,  for  the  pur- 
pose of  the  matter  we  are  considering,  that  both  those  islands  happen 
to  belong  to  the  United  States.  They  might  have  been  on  one  side  or 
the  other  of  that  imaginary  line  which  is  drawn  through  the  sea  in 
order  to  divide  the  territory  of  Bussia  from  that  of  the  United  States; 
and  so  far  as  any  knowledge  in  the  minds  of  the  United  States  nego- 
tiators at  that  time  was  concerned,  there  might  have  been  seal  islands 
as  close  to  each  other  as  St.  Paul  and  St.  George  on  either  side  of  the 
line,  or  those  two  islands  themselves  might  have  been  on  either  side  of 
that  imaginary  line.  Let  us,  just  for  a  moment,  and  only  for  a  moment, 
test  the  case  in  that  position.  The  St.  Paul  islander  might  say  that  the 
seals  bred  upon  his  island  came  back  to  his  island,  and  that  while  they 
were  on  his  island  he  could  prevent  anybody  from  killing  them,  he  could 
prevent  anybody  from  coming  and  hunting  them;  and  the  same  would 
apply  to  the  waters  within  which  he  was  supposed  to  have  exclusive 
dominion.  I  am  in  this  position,  Sir: — That  so  far  as  the  main  fallacy 
which  I  submit  underlies  the  written  and  oral  arguments  of  my  learned 
friends  is  concerned,  there  is  not  an  authority  or  a  vestige  of  authority, 
(beyond  that  to  which  I  have  made  passing  reference  and,  which  has 
been,  I  submit,  misunderstood,)  which  has  laid  down  a  different  propo- 
sition. There  is  not  a  vestige  of  authority  with  which  I  have  to  con- 
tend. On  the  contrary  they  are  all  in  my  favor.  But  my  learned 
friends,  knowing  the  extreme  difficulty  of  their  position,  adduce  in  their 
aid  a  doctrine  which  is  well  recognized  as  giving  what  is  called,  not  an 
absolute  property,  but  a  qualified  property:  and  may  I  be  permitted  to 
say.  Sir,  a  doctrine  which,  if  mere  presence  upon  the  islands  had  been 
sufficient  to  give  the  absolute  title,  would  have  been  wholly  unneces- 
sary; because  I  agree  in  the  view  presented  by  some  members  of  the 
Tribunal  that  if  there  be  absolute  property  in  a  thing,  that  property 
follows  the  thing  where  it  goes,  and  does  not  depend  upon  geograph- 
ical bounds  at  all.  My  learned  friends  being  pressed  by  the  difficulties 
of  their  position,  invoke  what  is  called  animus  revertendi. 

The  President. — Sir  Richard,  I  beg  to  observe  that,  even  admitting 
the  statute  law  of  the  United  States  was  to  attribute  property,  as  Lord 
Hannen  justly  observed,  some  people  attribute  to  it,  in  the  game  or 
the  fish  or  the  birds,  in  any  definite  part  of  the  territory  of  the  United 
States,  it  would  not  be  implied  that  other  nations  would  acknowledge 
that  property  anywhere. 

Sir  Richard  Websteb.— That,  of  course,  Mr.  President,  is  a  fortiori 
an  instance  of  what  I  was  saying,  and  we  must  assume,  and  we  must 
do  gross  injustice  to  the  lawyers  of  the  United  States  if  we  assume, 
that  in  disregard  of  this  consideration  they  have  framed  their  statutes 
as  claiming  property  in  these  wild  auimals,  not  only  while  they  are  on 
land  and  in  territorial  waters,  but  when  they  are  to  be  found  in  any 
part  of  the  high  sea.  I  do  not  wish  to  go  back  upon  that,  because  I 
do  not  think  it  is  fair  or  just  to  impute  such  a  meaning  to  the  franiers 
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of  those  statutes  when  it  is  not  to  be  gathered  from  the  statutes  them* 
selves.  But,  Sir,  it  is  sufficient  for  my  purpose  to  point  out  with  refer- 
ence to  the  observation  you  have  made  that  when  we  refer  to  the 
principles  upon  which  the  law  of  property  in  the  United  States,  Great 
Britain,  and  other  civilized  nations  is  based,  we  do  not  find  any  author- 
ity for  the  suggestion  that  the  presence  of  the  animal  upon  the  land  or 
within  territorial  waters  gives  anything  more  than  a  greater  right  and 
opportunity  of  killing,  because  you  can  keep  other  people  from  coming 
there.  It  does  not  increase  your  property  in  the  animal  one  iota.  It 
is  equally  so  whether  the  animal  has  an  animus  revertendi  or  whether 
it  has  not.  If  you  can  catch  it  there,  you  can  take  possession  of  it, 
and  when  you  have  taken  possession  of  it,  it  is  your  property,  and  not 
till  then,  and  only  as  long  as  you  can  keep  it  in  your  possession  and  no 
longer. 

Now,  Sir,  when  you  were  good  enough  to  indicate  that  you  were  fol- 
lowing what  I  ventured  to  put  before  you,  by  making  that  observation, 
I  was  pointing  out  that,  feeling  their  position,  they  claimed  to  have  this 
property  by  what  they  are  pleased  to  call  an  application  of  the  doctrine 
of  animus  revertendi. 

Senator  Morgan. — Do  you  contend  that  the  United  States  Govern- 
ment, Sir  Richard,  have  not  forbidden  its  citizens  to  acquire  the  private 
ownership  of  fur-seals  on  the  islands f 

Sir  Bichard  Webster.— I  think  the  United  States  has  permitted  its 
citizens  to  acquire  private  ownership  with  their  license. 

Senator  Morgan. — The  lessees  you  mean! 

Sir  Richard  Webster. — The  lessees ;  yes,  Sir. 

Senator  Morgan. — I  am  speaking  of  private  citizens  that  are  not 
lessees. 

Sir  Bichard  Webster. — Only  because  they  have  not  got  the  right 
to  go  there.    That  is  all. 

.  Senator  Morgan. — I  am  speaking  of  private  citizens  who  have  the 
right  to  go  there f 

Sir  Richard  Webster. — Certainly.  Only  because  the  Government 
had  said  that:  "None  of  our  citizens  shall  kill  seals  on  the  PribUof 
Islands  except  with  our  leave.7' 

They  have  not  altered  the  law  of  property  at  all.  The  lessee  has  no 
property  in  those  seals  until  he  has  killed  them.  Mr.  Senator,  I  address 
you  as  a  lawyer  upon  this  matter,  and  I  ask  you  to  consider  my  argu- 
ment simply  and  solely  in  that  position;  and  I  submit  to  you  that  the 
lessee  has  no  property  in  anyone  of  those  seals  until  he  has  killed  it, 
and  that  the  law  of  the  United  States  has  not  given  that  lessee  any 
property  in  the  seal  until  it  is  killed. 

Senator  Morgan. — I  should  suppose  he  would  have  property  in  the 
seal  from  the  time  he  commenced  driving  it  to  the  shambles  to  be  killed. 

Sir  Richard  Webster. — I  beg  your  pardon.  He  has  no  property 
until  he  has  succeeded  in  capturing  it.  I  admit  that  he  would  have 
evinced  the  intention  of  taking  possession  of  it,  just  in  the  same  way  as 
when  I  point  my  gun  at  a  wild  pheasant  or  a  wild  duck  I  evince  my  inten- 
tion of  shooting  it  if  I  can,  and  of  taking  possession  of  it  and  making 
it  my  own ;  but  I  may  miss  with  the  gun,  and  the  man  may  not  succeed 
in  driving  the  seal  to  the  place  where  he  can  knock  it  upon  the  head. 
It  is  not  the  intention  to  drive  that  seal  that  £ives  property. 

Senator  Morgan. — What  becomes,  then,  oi  the  part  of  the  statutes 
that  prohibits  hunting  by  citizens  of  the  United  States, 

Sir  Richard  Webster. — That  has  the  effect  of  saying  that  nobody 
else  may  go  there  and  try  to  take  possession. 
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•.  Senator  Morgan. — I  mean  outside  the  three  mile  limit,  anywhere  in 
Behring  Seat 

Sir  Richard  Webster. — That  is  simply  and  solely  that  the  United 
States  has  said  that  in  the  interest  of  its  revenue  it  will  prevent  its 
citizens  from  killing  seals — I  mean  assuming  that  to  be  the  construction ; 
of  course  I  do  not  want  to  argue  again  that  was  not  the  original  con- 
struction— but  assume  that  there  was  a  statute  that  no  person  should 
kill  any  seal  in  Behring  Sea  east  of  that  line  in  distinct  terms,  in  so 
many  words:  the  result  of  that  would  be  not  that  the  United  States 
would  claim  any  property,  not  that  the  United  States  statute  would 
give  any  property,  but  that  in  the  interest  of  itself,  of  its  lessees,  of  any 
person  who  desired  ultimately  to  kill  seals  on  the  islands  and  reduce 
them  into  possession,  the  United  States  thought  fit  to  make  that  game 
law. 

Senator  Morgan. — But  would  it  not  be  entirely  clear  that  the  person 
who  should  kill  seals  in  Behring  Sea  outside  the  three  mile  limit,  he 
being  a  citizen  of  the  United  States,  could  not  acquire  any  property  in 
that  animal? 

Sir  Richard  Webster.— It  would  not  be  so  at  all,  Senator.  That 
would  be  entirely  dependent  upon  whether  or  not  by  the  United  States 
law  the  property  in  game  killed  by  a  person  unlawfully  did  or  did  not 
remain  in  him — a  perfectly  academic  question,  from  the  point  of  view 
we  are  considering.  I  really  do  not  know,  I  never  have  inquired, 
whether  by  the  United  States  law — if  a  man  goes  on  to  the  land  of  a 
third  person  and  unlawfully  kills  game,  when  that  game  is  killed  it 
belongs  to  the  owner  of  the  land  upon  which  it  falls  or  whether  it  belongs 
to  the  trespasser;  but  from  the  point  of  view  which  I  am  considering, 
it  makes  no  difference,  because  no  property  is  acquired  by  anybody 
until  the  thing  is  shot. 

Mr.  Justice  Harla'n. — Game  killed  under  those  circumstances  be- 
longs to  the  owner  of  the  land,  I  think,  by  our  law. 

Sir  Richard  Webster. — That  is  the  law  of  England,  but  I  did  not 
know  whether  any  statute  of  the  United  States  altered  the  law  on  that 
subject. 

Mr.  Justice  Harlan. — There  is  no  statute  on  that  subject. 

Sir  Bichard  Webster. — I  am  much  obliged,  Sir.  My  answer  to  the 
Senator,  and  the  answer  upon  which  I  am  prepared  to  stand,  is  that 
there  would  be  no  property  in  anybody  at  all  until  that  game  was  shot. 

Senator  Morgan. — And  that  nobody  in  the  United  States  had  any 
property  in  them? 

Sir  Bichard  Webster. — No;  not  in  these  seals. 

Senator  Morgan. — Then  how  could  anybody  acquire  property  under 
such  circumstances  ratione  soli  t 

Sir  Bichard  Webster. — It  depends  upon  what  you  mean  by  ratione 
soli.  Ratione  soli  is  the  privilege  to  kill.  I  will  put  the  case  to  you,  Sir. 
There  was  nothing  to  prevent  the  United  States  Government  from  say- 
ing: We  will  by  law  prohibit  every  one  of  our  citizens  from  killing 
seals  unless  they  take  a  license  from  the  Government. 

There  is  nothing  to  prevent  it.  That  practice  exists  in  England  to- 
day. I  cannot  kill  a  partridge  or  I  cannot  kill  certain  wild  birds  on  my 
own  land  even  without  the  license  of  my  Government.  I  presume — I 
do  not  really  know — that  the  game  laws  of  the  United  States  are  simi- 
lar. I  do  not  care  for  the  purposes  of  my  argument  whether  they  are 
or  not;  but  nobody  has  ever  pretended  that  that  license  to  kill  gives  a 
property  in  the  game* 
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Senator  Morgan. — But  it  would  prevent  the  property  from  being 
vested  in  you  if  you  shot  the  game  contrary  to  law. 

Sir  Richard  Webster. — I  really  do  not  know  that;  and  for  my 
purpose  it  is  perfectly  immaterial,  because  I  do  not  care  whether,  when 
the  animal  is  killed,  it  belongs  to  the  United  States,  or  belongs  to  a 
public  officer,  or  belongs  to  me.  My  point,  respectfully,  Sir,  is  that  until 
it  is  killed  there  is  no  property  in  anybody  at  all.  It  is  absolutely 
immaterial  to  my  argument  whether  when  the  animal  is  killed  and  taken 
possession  of  the  property  in  the  body  is  in  the  person  who  has  killed 
it  or  in  the  person  upon  whose  land  it  falls,  or,  if  you  like,  in  the  Gov* 
ernment.  The  whole  point  we  are  discussing  to  day  is, — Is  there  any 
property  in  the  live  animal  before  possession  has  been  taken  of  it;  and 
I  do  not  perceive  that  any  light  is  thrown  upon  that  point  by  consid- 
ering what  technical  rule  applies  as  to  the  property  in  the  animal  when 
killed. 

Senator  Morgan. — Then,  as  I  understand  you,  the  only  way  of 
acquiring  property  in  the  fur-seal  is  to  kill  it! 

Sir  Richard  Webster. — Unquestionably  the  only  way  pf  acquiring 
property  in  the  fur-seal  is  to  kill  it. 

Senator  Morgan. — That  is  what  I  meant. 

Sir  Richard  Webster. — I  am  not  referring,  Sir,  if  you  please,  to 
property  in  the  islands  that  enables  you  to  exclude  other  people. 

The  President. — You  can  take  possession  of  a  living  fiir-seal,  I 
suppose. 

Sir  Kichard  Webster. — Of  course.  I  ought  I  suppose  to  have 
included  that;  but  from  the  question  of  Senator  Morgan  I  did  not  think 
he  meant  that. 

Senator  Morgan. — I  did  not  mean  that. 

Sir  Richard  Webster. — Let  me  give  the  answer.  Of  course  if  you 
have  a  pond  staked  out  on  the  shores  of  the  Pribilof  Islands  and  you 
drive  the  seals  into  that  water  and  keep  them  there  and  feed  them  every 
day,  as  you  would  animals  in  a  zoological  garden,  then  they  become 
coarctatus.  They  become  restrained,  and  so  long  as  you  keep  them  there 
you  can  take  them  out  and  shoot  them  and  catch  them.  You  have 
reduced  those  seals  into  possession.  You  can  possess  a  living  seal  as 
well  as  a  dead  one.  But  I  was  dealing  with  the  case  of  a  seal  which 
was  found  at  large,  swimming,  and  I  was  answering  the  Senator  with 
reference  to  the  point  he  was  putting  to  me,  that  of  a  free  swimming 
seal  in  the  high  seas.  Nobody  can,  according  to  the  law  as  it  stands 
to-day,  obtain  the  property  in  that  seal  except  by  taking  possession  of 
the  animal.  That  is  my  contention,  and  if  I  have  not  answered  your 
question  sufficiently  to  explain  my  meaning,  I  know  you  will  indicate 
it  to  me. 

Senator  Morgan. — That  answers  the  question  entirely,  I  think.  You 
say  there  is  no  way  of  taking  possession  of  the  seal  except  by  killing  it. 

Sir  Richard  Webster. — It  is  always  important,  Mr.  President,  to 
be  careful  that  a  statement  of  that  kind  is  exhaustive,  and  therefore  I 
thank  you  for  putting  the  question  to  me.  I  was  excluding  zoological 
gardens  from  my  mind  for  the  moment.  Of  course  I  admit  that  if  you 
retain  animals  in  the  sense  of  keeping  them  inclosed  in  a  pen,  that  is 
another  method  of  obtaining  possession  of  them  and  keeping  them 
alive. 

The  President. — Yes;  and  not  only  one  but  several  of  them  in  a 
herd,  I  supposed 

Sir  Richard  Webster. — Oh  certainly;  there  is  not  the  slightest 
difference. 
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The  Tribunal  thereupon  adjourned  for  a  short  time. 

The  President.— Sir  Richard,  we  are  ready  to  hear  yon. 

Sir  Richard  Webster. — Mr.  President,  by  an  accident,  and  a  very 
fortunate  accident,'  I  am  able  to  answer,  before  I  resume  my  argument 
Senator  Morgan's  question.  Mr.  Piggott  (who  was  legal  adviser  to  the 
Japanese  Cabinet),  happens  to  be  here,  and  he  happens  to  be  able  to 
give  me,  from  his  own  knowledge,  the  references  to  the  document  that 
we  happen  to  have  in  Hertslet,  here,  with  reference  to  the  action  that 
Senator  Morgan  called  attention  to,  in  the  year  1855.  I  am  referring 
to  Hertslet,  Vol.  X,  p.  468.  The  actual  convention  is  not  set  out — it  is 
in  an  earlier  volume — but  in  the  year  1855  a  convention  was  made 
between  Great  Britain  and  the  Emperor  of  Japan  which  gave  Great 
Britain  the  right  to  navigate  a  certain  internal  or  inland  sea — the  one 
referred  to  by  Senator  Morgan,  which'  I  believe  was,  at  one  place,  only 
a  mile  and  three  quarters  or  two  miles  wide-— or  something  of  that  sort. 

Senator  Morgan. — It  is  not  a  Sea — it  is  the  Straits  of  Shimonoseki. 

Sir  Biohard  Webster. — I  merely  used  the  expression  "  inland  sea", 
because  it  will  be  found  to  be  used  in  the  original  convention;  but  it 
makes  no  difference. 

Lord  Hannen. — It  is  a  passage  from  one  large  ocean  to  another. 

Sir  Richard  Webster. — Yes.    The  Japanese  name  is  "  Inland  Sea". 

The  President. — Was  that  confined,  to  England,  or  did  it  include 
France  and  the  United  States! 

Sir  Biohard  Webster. — I  think,  if  I  remember  rightly,  the  United 
States  subsequently  joined  in  it. 

Senator  Morgan. — You  mean  in  the  Treaty  f 

Sir  Biohard  Webster.  —There  are  fourteen  powers. 

Senator  Morgan. — We  had  no  part  in  the  Treaty. 

Sir  Biohard  Webster.— I  will  not  say  in  the  Treaty— I  think  it 
will  turn  out  that  the  United  States  got  (either  by  Treaty  or  by  some 
other  arrangement),  the  benefit  of  it;  but  for  the  purpose  that  I  am 
dealing  with  it  at  the  present  moment,  it  makes  no  difference. 

The  President.— In  1865  was  it! 

Sir  Biohard  Webster.— 1855. 

The  President. — That  was  the  date  of  the  Crimean  war,  and  very 
likely  concerned  the  English  and  French  fleets. 

Sir  Biohard  Webster. — Mr.  Piggott  tells  me  there  were  fifteen  or 
sixteen  Powers  that  had  the  same  rights,  and  I  thought  that  probably 
the  United  States  were  among  them. 

The  President.— The  same  rights  by  Convention,  of  course  t 

Sir  Biohard  Webster. — Do  not  let  that  be  taken  from  me,  if  the 
Senator  says  the  United  States  had  not. 

Senator  Morgan. — I  do  not  think  they  had — not  to  my  recollection. 

Sir  Biohard  Webster. — If  the  Senator  says  they  had  not,  I  will 
look  it  up;  but  from  the  point  of  view  he  was  putting  to  me,  it  makes 
no  difference. 

Senator  Morgan.— Not  at  all. 

Sir  Biohard  Webster. — Certain  Powers,  among  others  Great 
Britain,  had  got  these  rights  by  Treaty.  In  1864  a  Prince  of  the  name 
ot  Choshiu — (I  am  referring  now  to  the  12th  volume  of  Hertslet  p. 
1145) — appears  to  have  rebelled  against  the  then  Oovemment  of  Japan 
and  objected  to  this  right  of  passage  being  exercised  by  foreigners, 
and,  I  believe,  actually  interfered  with  British  ships  in  the  course  of 
their  navigation,  whereupon  Great  Britain,  in  conjunction  with  the 
United  States,  and  with  some  other  Powers,  made  an  arrangement  for 
coercive  measures  which  they  should  take  to  restrain  the  rebellious 
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action  of  Ohoshiu  which  the  Government  of  Japan  was  not  able  to 
restrain;  and  the  action  referred  to  by  the  learned  Senator  this  morn- 
ing, was  the  action  taken  by  Great  Britain  to  enforce  their  Treaty 
rights  which  existed  by  the  convention  of  1855.  If  the  learned  Sena- 
tor tells  me  that  the  United  States  had  not  got  similar  Treaty  rights, 
of  coarse  the  argument  would  not  apply;  bnt  I  rather  think  it  will  be 
found,  when  the  history  is  looked  up,  that  they  also  had  Treaty  right* 

Senator  Morgan. — We  only  had  the  privileges,  I  think,  of  the  most 
favored  nations. 

Sir  Richard  Webster. — That  would  answer  it  at  once.  One  knows 
what  the  expression  "favored  nation",  means, — that  would  give  them, 
at  once  the  same  rights.  But  at  this  page  1145  the  history  of  it  is 
referred  to.  It  will  be  found  that  the  action  was  taken  in  1864,  pursu- 
ant to  a  Memorandum  which  I  will  read. 

Memorandum  delivered  by  the  representatives  of  Qreat  Britain,  France,  the 
United  States,  and  the  Netherlands,  in  Japan  relative  to  the  coercive  measures  to  be 
adopted  against  the  Prince  of  Chioshiu  in  the  Straits  of  Shimonoseki,  and  elsewhere. 

So  that  the  state  of  things  is  this — not  that  Great  Britain  was  in 
any  way  assuming  to  take  any  action  against  what  I  may  call  the  de 
facto  and  proper  Government  of  Japan,  bnt  that  they  found  that  their 
Treaty  rights  were  being  infringed  by  the  action  of  a  prince  who  was 
practically  rebelling  against  the  Government  of  Japan,  and,  thereupon 
they  said  to  the  Government  of  Japan :  If  you  cannot  put  down  this 
rebellious  chief,  we  will  help  you  to  do  it. 

And  the  recitals  which  I  have  in  the  memorandum  before  me  are 
distinct.    The  first  paragraph  is  this : 

When  the  Treaty  Powers  in  1862  consented,  on  the  representations  of  the  Tycoon's 
Envoys,  to  certain  important  modifications  in  the  treaties;  the  spirit,  the  motives 
and  the  extent  of  these  concessions  were  clearly  set  forth. 

In  consenting  to  the  deferred  opening  of  the  ports,  mentioned  in  the  memorandum 
signed  at  the  time,  the  Treaty  Powers  wero  careful  to  establish  the  fact  that  this 
postponement,  far  from  signifying  a  virtual  abandonment  of  their  rights,  was,  on 
the  contrary,  to  be  taken  as  indicating  their  firm  resolution  to  maintain,  them,  by 
furnishing  the  Tycoon  with  the  means  which  he  declared  to  be  necessary  for  secur- 
ing them  in  a  more  effectual  manner. 

In  a  word,  the  Japanese  Government  by  the  very  tenor  of  those  representations, 
pledged  itself  to  remove,  in  exchange  for  these  temporary  concessions,  all  the  diffi- 
culties of  the  time,  and  the  obstacles  which  might  oppose  the  development  of  our 
relations. 

But  what  have  been  the  results  of  these  promises  and  concessions  f 

The  undersigned  summed  them  up,  when,  last  year  in  the  month  of  July,  they 
addressed  to  the  Tycoon  an  identical  note  describing  the  restrictions  placed  upon 
commerce,  the  murderous  assaults  committed  upon  foreigners,  the  closing  of  the 
Inland  Sea,  and  the  attacks  made  upon  foreign  vessels  by  a  Daimio : 

That  was  the  Prince  of  Choshiu,  who  was  one  of  the  Daiinios,  who 
had  been  attacking  foreign  vessels.    The  memorandum  then  proceeds. 

The  Tycoon,  by  treating  with  foreigners  on  a  footing  of  equality,  has  hurt  the 
national  pride  of  the  Daimios,  while  he  has  damaged  their  interests  by  reserving  to 
himself  the  monopoly  of  the  new  commercial  relations. 

It  then  sets  out  the  statement  that  a  certain  number  of  these  Daimios 
had  rebelled  against  the  authority  of  the  Government  of  Japan,  taking, 
as  the  cause  of  their  complaint,  these  Treaty  arrangements  which  had 
been  made  by  the  Government  with  the  various  Powers  which  were 
thought  to  be  inconsistent  with  the  national  dignity.  I  now  read  from 
page  1147 : 

The  political  situation  of  Japan  might  therefore  be  summed  up  as  follows: 
Weakness  of  the  Tycoon  ana  increasing  powerlessness  of  that  Prince  to  resist  the 

violent  pressure  of  a  hostile  majority.  * 

Existence  of  a  party  favorable  to  continued  relations  with  foreigners,  bnt  at  this 

moment  incapable  of  giving  effect  to  its  opinions. 
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Finally,  armaments  of  every  kind,  prepared  with  the  loudly  avowed  intention  of 
expelling  all  foreigners  from  the  country. 

The  position  made  for  the  Representative  of  Foreign  Powers  is  the  natural  conse- 
quence of  the  situation  and  the  tendencies  which  they  have  just  pointed  out. 

The  residence  in  the  capital  is  virtually  interdicted. 

The  passage  through  the  Inland  Sea  is  forbidden  to  their  vessels,  by  meanB  of 
batteries  erected  with  that  object. 

Then  there  is  a  further  reference  to  other  restrictions  under  which 
foreigners  were  placed,  and  the  memorandum  proceeds  in  this  way: 

* 

The  recent  decision  of  the  Governments  to  which  the  demands  on  the  part  of  the 
Japanese  Mission  now  in  Europe  has  given  rise,  enable  the  undersigned  clearly  to 
define  their  obligations.  The  foreign  Powers  not  only  reject  in  categorical  terms 
the  propositions  regarding  the  abandonment  of  Yokohama,  but  also  refuse,  by 
anticipation,  to  listen  to  any  overture  for  the  modification  of  existing  Treaties  or 
curtailment  of  the  rights  they  confer. 

The  instructions  transmitted  to  the  undersigned  are  identical.  AH  are  directed 
to  maintain  Treaty  rights  intact,  and  to  insist  on  their  complete  observance. 

Then  follows  a  reference  of  how  the  Treaty  rights  had  been  exer- 
cised, most  fairly,  in  the  interests  of  the  residents  as  well  as  of  the 
foreigners;  and  then  the  memorandum  says: 

Whereas  a  more  energetic  attitude  would,  on  the  contrary,  have  undoubtedly,  for 
immediate  result,  the  dissipation  of  the  idea  now  entertained  by  the  daimios,  that 
patience  has  only  been  dictated  by  weakness  or  fear. 

A  vigorous  demonstration  will  disarrange  schemes  scarcely  yet  formed,  and  it  is 
calculated  to  give  support  to  the  party  favorable  to  the  maintenance  of  Treaties 
before  its  opponents  will  have  time  to  crush  it.  It  will  moreover  give  a  salutary 
lesson  to  those  semi-independent?  feudal  chiefs  who  scoff  at  the  obligations  of 
Treaties,  the  validity  of  which  they  repudiate,  and  who  for  the  justification  of  their 
continuous  acts  of  violence  appeal  to  a  decree  still  in  existence  which  makes 
foreigners  outlaws. 

In  a  word,  this  decided  attitude  may  furnish  to  the  Tycoon  an  occasion  to  regain 
an  influence  which  is  slipping  from  his  weak  hands,  although  he  is  far  from  willing 
to  abdicate  or  renounce  his  governing  powers.  At  all  events  it  mav  compel  this 
Prince  [that  was  Choshiul  to  abandon  the  system  of  duplicity  and  half-measures 
which  he  now  follows,  and  openly  declare  whether  he  wishes  to  respect  the  Treaties, 
or  sides  with  those  who  wish  to  tear  them  up. 

Then  the  memorandum  farther  states  the  unanimous  agreement  ot 
the  undersigned  to  the  course  that  is  going  to  be  suggested,  and  then 
it  proceeds: 

How  and  where  the  first  blow  must  be  struck  is  easily  determined  by  an  examina- 
tion of  the  present  state  of  things. 

While  the  majority  of  the  party  hostile  to  the  Treaties  has  limited  itself  to 
menaces,  the  Prince  of  Choshiu  has  resolutely  taken  the  initiative  of  attack,  by 
prohibiting  to  foreign  vessels  all  access  to  the  Inland  Sea,  and  by  stopping  the  sup- 
plies of  produce  for  the  Nagasaki  market  carried  on  by  native  junks  as  has  been 
shown  by  the  successive  reports  received  from  the  Consular  Agents  at  that  port ; 
such  a  continued  violation  of  the  Law  of  Nations  and  formal  negation  of  Treaty 
rights  has  been  encouraged  by  the  impunity  which  those  perpetrating  the  acts  have 
been  aUowed  to  enjoy. 

The  President. — I  believe  the  point  is  very  clearly  made  out. 

Sir  Richard  Webster. — That  memorandum  was  signed  by  all  the 
Powers  I  have  mentioned — the  United  States  among  them — relying 
and  insisting  upon  their  rights  under  that  Treaty. 

Senator  Morgan. — With  deference,  I  do  not  believe  that  the  point 
has  been  clearly  made  out,  and  I  beg  to  state  the  reasons,  in  deference 
to  the  judgment  of  the  learned  President. 

The  President. — I  mean  with  reference  to  what  Sir  Richard  told  us. 

Senator  Morgan. — My  reason  for  saying  that  is  this :  The  Tycoon  of 
Japan  was  a  military  officer  who  undertook  to  put  himself  at  the  head 
of  the  Government,  and  retire  the  Mikado  on  his  ecclesiastical  author- 
ity simply. 
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Sir  Richard  Webster.— That  was  ClioshiuY 

Senator  Morgan. — No,  the  Mikado — on  his  ecclesiastical  authority 
simply,  aud  to  cut  him  out  from  any  participation  in  the  civil  Govern- 
ment. The  Tycoon  while  thus  established,  was  denied  by  the  Japanese 
the  powers  of  the  Government  to  make  that  Treaty  with  Great  Britain. 
I  have  never  been  informed  that  the  United  States  was  a  party  to  it 
or  the  Netherlands,  or  France.  That  matter  went  on  until  a  strife,  a 
revolution,  occurred  in  Japan,  by  which  the  feudal  chiefs  (of  whom  the 
Prince  of  Ghoshiu  was  one,  Prince  Megato)  undertook  to  affirm  and 
re-establish  the  authority  of  the  Mikado.  The  British  Government 
undertook  to  sustain  the  Tycoon  and  claimed  the  authority  of  the 
Treaty  it  had  made  with  the  Tycoon,  and  in  doing  so  it  of  course  con- 
tinued to  send  its  ships  through  these  narrow  straits  of  Shimonoseki. 
The  Netherlands  did  the  same  and  the  United  States  did  the  same. 
When  the  United  States  ship  was  attacked,  Admiral  Macdougal  went 
down  with  the  "  Wyoming",  attacked  the  batteries  of  Prince  of  Ghoshiu, 
and  beat  them ;  also  three  ships  of  war  that  were  stationed  hi  this  very 
narrow  pass.  The  Tycoon  was  overthrown ;  the  Mikado  was  reinstated 
in  his  power,  and  no  new  treaty  arrangement  has  been  made  which 
gives  to  any  of  these  countries  a  higher  power  than  they  had  before. 
So  that  I  beg  leave  to  say,  I  suppose  that  that  was  an  assertion  on  the 
part  of  Great  Britain,  Franco,  the  Netherlands  and  the  United  States, 
that  that  was  a  part  of  the  high  seas — a  part  of  the  open  sea — through 
which  the  ships  of  all  countries  had  the  right  to  pass,  and  that  was  at 
the  bottom  of  their  contention. 

Sir  Eichard  Webster. — I  only  say,  Senator,  with  great  respect, 
that  from  your  own  recital  of  it  1  should  have  thought  that  the  con- 
trary conclusion  must  have  been  drawn.  That  the  rights  were  origi- 
nally given  by  Treaty,  as  far  as  Great  Britain  was  concerned,  there  is 
no  doubt;  and  the  fact  that  there  has  been  no  fresh  Treaty  since  then, 
seems  to  me  to  point  to  the  irresistible  inference  that  on  the  rebellion 
of  Ghoshiu  against  the  lawful  authority  being  put  down,  the  old  Treaty 
rights  revived,  and  that  we  have  continued  to  navigate  the  inland 
waters  under  the  Treaty. 

Senator  Morgan. — There  was  just  the  contrary  contention  by  the 
United  States,  and  upon  that  we  paid  back  the  indemnity  money  to 
Japan  that  she  had  paid  us  on  that  occasion. 

Sir  Richard  Webster. — I  am  only  dealing  with  the  information  I 
have  before  me;  but  certainly,  so  far  as  I  have  been  able  to  obtain 
information  from  the  original  documents  at  my  disposal  during  the 
interval  of  the  adjournment,  they  appear  at  present  to  support  the  view 
of  this  transaction  that  I  have  ventured  to  put  before  you.  Of  course 
if  there  be  other  official  documents  which  show  I  am  wrong,  I  shall  at 
once  admit  it  5  but  I  cannot  admit  it  in  the  faceof  the  documents  which 
are  the  only  ones  to  which  I  have  access  up  to  the  present  time. 

The  President. — Mr.  Senator,  your  opinion  would  be  that  the  United 
States  did  not  acknowledge  the  liberty  of  passing  through  these 
straits t 

Senator  Morgan. — It  demanded  the  liberty  of  passing  through. 

Sir  Richard  Webster. — I  cannot  help  thinking  it  will  turn  out  that 
they  claimed  it  under  the  "favored  nation"  clause,  which  was  the  idea 
that  passed  through  Senator  Morgan's  mind — I  cannot  help  thinking  it 
will  turn  out  that  there  was  a  favored  nation  agreement  between  Japan 
and  the  United  States  under  which  the  United  States  claimed  the  same 
privileges  which  Great  Britain  had. 

Senator  Morgan. — If  so,  there  must  have  been,  at  the  same  time, 
some  other  justification. 


ORAL  ARGUMENT  OF  SIR  RICHARD  WEBSTER,  Q.  C.  M.  P.      505 

Sir  Richard  Webster. — Following  the  actual  documents,  I  cannot 
but  assume  that  when  Great  Powers  pat  forward  Treaties,  that  real 
bona  fide  straightforward  action  was  taken  by  the  Great  Powers. 

The  President. — At  any  rate,  one  fact  is  clear — that  the  Straits  are 
less  than  three  miles  wide. 

Senator  Morgan. — They  are  abont  a  mile  and  a  half  wide. 

The  President. — Then  it  would  seem  they  were  territorial  waters 
unless  Japan  was  brought  to  surrender  what  they  considered  as  inland 
waters. 

Sir  Richard  Webster. — The  first  right,  as  far  as  Great  Britain  is 
concerned,  was  by  Treaty. 

Senator  Morgan. — They  had  been  open  to  the  nations  of  the  world — 
for  a  great  many  years  prior  to  the  action  on  the  part  of  Great  Britain 
in  making  the  Treaty. 

Sir  Richard  Webster. — The  original  right  of  Great  Britain  to  go 
through  was  by  Treaty. 

Lord  Hannen. — Great  Britain  preferred  to  take  it  by  Treaty  rather 
than  to  assert  it  as  an  international  right. 

Sir  Richard  Webster. — It  does  not  seem  to  me  that  it  is  very  close 
to  the  point  I  was  arguing ;  but,  of  course,  the  Senator  was  good  enough 
to  say  that  he  desired  it  examined  by  the  Counsel  of  both  parties:  and 
I  believe  (I  speak  with  authority  on  this  matter  as  my  learned  mend 
Mr.  Piggott  is  present),  I  have  given  an  accurate  account  of  the  trans- 
action as  far  as  Great  Britain  is  concerned  unless  documents  are  pro- 
duced to  show  that  I  am  wrong  in  that  matter. 

You  will  remember,  Sir,  at  the  adjournment  of  the  Tribunal,  I  had 
pressed  most  strongly  that,  in  the  case  of  all  wild  animals,  in  order  to 
acquire  property,  iwssession  must  be  taken;  and,  in  reply  to  the  ques- 
tions put  by  the  Senator  before  the  adjournment,  my  contention  is  that 
no  property  at  all  could  be  acquired  in  a  seal  inside  or  outside  terri- 
torial waters  till  possession  had  been  taken,  and  the  only  way  in  which 
property  could  be  acquired  is  by  taking  possession ;  and,  with  refer- 
ence to  the  point  he  put  to  me  as  to  what  would  happen  if  a  United 
States  subject  killed  a  seal  in  the  waters  of  Behring  Sea,  I  would  reply 
to  him  that  prior  to  the  year  1889,  when  President  Harrison  came  into 
Office  and  the  law  was  extended  over  the  waters  of  Behring  Sea  up 
to  the  eastern  line,  there  was  no  prohibition  against  the  killing  of  male 
seals  at  all  outside  what  maybe  called  the  territorial  waters  of  Alaska. 
That  is,  to  say,  outside  the  proper  limit  of  territorial  waters,  there  was 
no  prohibition  against  a  United  States  subject  shooting  a  male  seal, 
and  he  would  have  acquired  the  right  of  property  in  that  male  seal  by 
shooting  it,  or  killing  it,  or  by  capturing  it,  and  by  no  other  operation. 

Now,  I  desire  to  supplement  what  I  said  in  regard  to  this  matter  by 
referring  to  two  authorities  only  bearing  on  the  question  you  were  good 
enough  to  put  to  me  with  reference  to  keeping  the  animals  alive  in  a 
pen  or  in  an  enclosure.  It  is  a  question  entirely  of  whether  the  enclosure 
in  which  they  are  held  is  such  that  you  can,  at  any  time,  take  possession 
of  them  and  capture  them.  That  is  referred  to  at  page  31  of  the  British 
Argument;  and  three  authorities  are  given,  one  taken  from  a  book, 
which  1  think  Mr.  Justice  Harlan  has  been  recently  looking  through, 
Pollock  and  Wright's  book  on  "  Possession  in  the  Common  Law7',  and  I 
read  from  page  31  of  our  Argument: 

Trespass  or  theft  cannot  at  common  law  be  committed  of  living  animals  feres 
natures  unless  they  are  tame  or  confined.  They  may  be  in  the  park  or  pond  of  a  per- 
son who  has  the  exclusive  right  to  take  them,  but  they  are  not  in  his  possesion 
unless  they  are  cither  so  confined,  or  bo  powerless  by  reason  of  immaturity  that  they 
can  be  taken  at  pleasure  with  certainty. 
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And  then  two  instances  of  that  are  given,  both  of  which  are  author- 
ities in  our  Courts, — Young  v.  Hitchens,  where  fish  only  partly  in  a 
seine-net  were  held  not  to  be  in  possession ;  that  is  to  say,  they  were  not 
sufficiently  captured:  and  Regina  v.  Revu  Pothadu,  where  fish  in  irri- 
gation tanks  in  India  (that  is  to  say,  large  tanks  not  like  ordinary 
ponds  or  stews,  where  fish  are  kept  when  in  possession)  were  held  not 
to  be  in  possession. 

Mr.  Justice  Harlan. — I  should  like  to  say  that  you  must  read  the 
sentence  succeeding  the  one  you  reqd,  in  order  to  get  at  the  full  mean- 
ing of  the  author. 

{Sir  Richard  Webster. — The  succeeding  sentence,  as  the  learned 
Judge  asks  me  to  read  it,  is  this : 

An  animal,  once  tamed  or  reclaimed,  may  continue  in  a  man's  possession,  although 
it  fly  or  run  abroad  at  its  will,  if  it  is  in  the  habit  of  returning  regularly  to  a  place 
where  it  is  under  his  complete  control;  such  habit  is  commonly  called  "animu* 
rwertendi." 

The  learned  Judge  must  pardon  me  for  pointing  out,  with  great  def- 
erence, this  does  not  bear  on  the  question  of  what  is  sufficient  posses- 
sion. I  am  not  on  the  question  of  animus  revertendi  now,  or,  I  am  sure 
unintentionally,  he  would  not  have  diverted  the  mind  of  the  Court  from 
the  question  of  what  is  sufficient  possession.  I  am  not  on  the  question 
of  how  that  possession  is  continued,  but  what  is  sufficient  possession: 
and  the  test  of  sufficiency  is  that  they  can  be  taken  at  pleasure  with  cer- 
tainty; and,  in  the  same  way,  I  shall  show  you  that  animals  which,  in 
the  proper  sense  of  the  word,  have  the  animus  revertendi  can  be  so 
taken  without  exception. 

It  is  to  be  noted  that  the  takiug  of  an  animal  ferce  naturce  found  at  large,  though 
in  fact  having  an  animus  revertendi,  will  not  be  theft  if  the  taker  had  not  the  means 
of  knowing  that  it  was  reclaimed ;  not  because  there  is  no  trespass,  but  because  an 
essential  ingredient  of  animus  furandi  is  excluded  by  his  ignorance  that  there  was 
an  owner.  In  some  oases,  also,  theft  is  ezoluded  by  reason  that  the  taking  is  con- 
stituted a  lesser  offence  by  Statute. 

Mr.  Justice  Harlan. — I  only  referred  to  it  because  it  was  used  there 
in  the  argument  to  demonstrate  the  right  to  take  them,  and  the  right 
of  possession  was  gone  when  they  left  the  enclosure.  I  only  meant  to 
suggest  that  that  sentence,  taken  in  connection  with  the  one  you  read, 
would  perhaps  give  the  whole  mind  of  the  Author. 

Sir  Richard  Webster. — If  that  impression  is  conveyed  by  that  pas- 
sage in  the  argument,  it  is  not  what  the  persons  who  framed  the  argu- 
ment meant.  What  the  persons  who  framed  the  argument  meant  was 
what  is  the  question  of  what  is  sufficient  possession,  and  that  that  can 
be  retained  by  animus  revertendi,  not  only  do  we  not  dispute,  but  in  the 
subsequent  passage  that  is  pointed  out.  I  do  not  think  with  great  def- 
erence a  lawyer  would  have  stated  it  differently,  though  doubtless  he 
would  have  been  careful  to  point  out,  that  possession  is  preserved  by 
what  the  law  calls  animus  revertendi  because  you  have  to  differentiate 
the  case  of  animals  of  which  possession  has  been  taken. 

The  President.— Do  you  understand  the  last  phrase  you  read  from 
Pollock  and  Wright  as  meaning,  that  when  there  is  no  animus  furandi, 
when  one  takes  this  reclaimed  game  out  of  premises  where  it  is  gener- 
ally kept,  he  would  legally  get  possession  of  it? 

Sir  Eichard  Webster. — I  think  that  is  not  the  sentence  to  which 
the  learned  Judge  referred.  The  distinction  would  affect  the  question 
of  its  being  a  crime,  but  would  not  touch  the  question  of  property. 

The  President. — Yon  do  not  think  the  other  alludes  to  the  ques- 
tion of  property. 
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Sir  Richard  Webster.  —I  think  the  question  of  properly  ended  at 
the  words  "Such  habit  is  called  an  animus  revertendi." 

Those  are  the  two  sentences  to  which  Mr.  Justice  Harlan  called  my 
attention.    I  only  read  further  in  case  I  should  have  omitted  anything. 

The  President. — Still,  it  was  interesting. 

Lord  Hannen. — The  Authors  go  on  to  point  out  that  even  if  the 
animal  has  been  tamed  and  reclaimed,  yet;  if  it  is  at  large  so  that  the 
taker  has  no  means  of  knowing  it  was  private  property,  it  negatives 
the  idea  of  his  having  the  animus  furandi. 

The  President. — Yes;  but  what  as  to  the  question  of  property! 

Lord  Hannen. — It  does  not  touch  the  question  of  property  in  the 
man  who  has  reclaimed,  but  only  deals  with  the  guilt  of  the  person 
who  took  it. 

The  President. — You  would  consider  the  man  who  reclaimed 
remains  legal  owner. 

Sir  Richard  Webster.— As  my  Lord  Hannen  put,  if  the  animal 
was  his  on  the  ground  of  having  been  tamed  and  reclaimed,  and  it  was 
going  to  return  to  his  dominion  or  place,  it  would  still  remain  his. 

The  President. — So  that  the  man  that  intercepted  it  would  not  be 
punished  for  theft,  but  it  would  not  alter  the  property. 

Sir  Richard  Webster.— Yes.  Take  the  case  of  a  tame  stray  horse ; 
I  doubt  very  flinch  if  a  man  could  be  punished  for  theft  if  be  simply 
caught  the  horse,  and  did  not  know  whose  it  was,  and  kept  it.  He  would 
have  no  defence  to  an  action  for  not  bringing  it  back;  but  he  could  not 
be  charged  with  theft,  because  he  would  say: — It  was  a  stray  horse, 
and  I  took  it  because  no  one  was  there  with  it. 

I  will  not  overlook  this  question  of  animus  revertendi,  and  I  assure 
Mr.  Justice  Harlan  that  1  had  not  the  slightest  idea  of  suggesting  that 
property  might  not  be  continued  by  means  of  animus  revertendibut  it 
was  the  second  branch  of  that  which  I  was  about  to  address  myself  to. 

Mr.  Justice  Harlan. — You  must  excuse  me,  I  did  so.  because  in 
printed  Argument  of  Great  Britain  it  is  introduced  in  the  discussion  of 
the  question  of  properly. 

Sir  Bighard  Webster. — I  think  quite  rightly,  but  you  must  look 
at  the  argument  as  a  whole. 

Mr.  Justice  Harlan. — I  understand  and  I  only  meant  that  that  sen- 
tence should  be  taken  with  the  one  quoted  in  the  brief  to  get  the  full 
mind  of  the  author. 

Sir  Biohard  Webster. — Yes,  I  think  the  answer  is  to  consider 
whether  the  person  who  framed  it  was  considering  the  whole  subject 
or  part  of  it  and  I  understand  they  were  only  dealing  with  possession 
as  distinguished  from  how  that  possession  would  be  continued. 

Sir,  I  cannot  state  this  question  of  what  is  sufficient  possession  bet- 
ter than  in  the  language  of  Savigny  which  is  cited  in  the  United  States 
Argument  page  108: 

Wild  animals  are  only  possessed  so  long  as  some  special  disposition  (custodia) 
exists  which  enables  us  actually  to  get  them  into  onr  power.  It  is  not  every  cus- 
todia,  therefore  which  is  sufficient;  whoever,  for  instance,  keeps  wild  animals  in  a 
park,  or  fish  in  a  lake,  has  undoubtedly  done  something  to  secure  them,  but  it  does 
not  depend  upon  bis  mere  will,  but  on  a  variety  of  accidents  whether  he  can  actually 
catch  them  when  he  wishes,  consequently,  possession  is  not  here  retained;  quite 
otherwise  with  fish  kept  in  a  stew,  or  animals  in  a  yard,  because  then  they  may  be 
caught  at  any  moment.  Thirdly,  wild  beasts  tamed  artificially  are  likened  to  domes- 
ticated animals  so  long  as  they  retain  the  habit  of  returning  to  the  spot  where  their 
possessor  keeps  them  (donee  animum,  i.  e.  ooneuetudinem,  revertendi  habei). 

Now  I  resume  the  thread  which  I  dropped  just  before  the  adjourn- 
ment.   Pressed  with  the  difficulty  of  contending  successfully  that  the 
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presence  of  the  wild  animals  on  land  or  in  territorial  waters  was  suffi- 
cient, the  advisers  of  the  United  States  have  endeavoured  to  supple- 
ment their  ease  by  saying  that  the  property  that  the  United  States  or  the 
owners  of  lands  have  depends  on  animus  revertendi.  In  that  they  are 
guilty  of  two  fallacies.  One  I  have  endeavoured  to  expose;  the  other  I 
am  about  to  expose.  The  two  fallacies  are,  first,  that  the  suggestion 
that  mere  presence  of  the  wild  animals  upon  the  islands  gives  property  •  \ 
at  all  in  the  animal;  and,  second,  that  that  property  whatever  it  was  is 
retained  by  what  they  are  pleased  to  call  animus  revertendi. 

1  address  myself  as  closely  as  I  can  to  the  second  branch  of  the 
argument.  I  must  put  my  proposition  somewhat  boldly,  but  I  am  open 
to  refutation  aud  answer  if  I  make  a  mistake  therein — I  assert  there  is 
no  instance  in  the  books  where  the  doctrine  of  animus  revertendi  has 
been  applied,  where  possession  had  not  been  already  previously  taken. 
I  say  the  doctrine  of  animus  revertendi  only  applies  where  possession 
has  been  taken,  so  that,  in  fact,  the  person  has  had  at  some  time  or 
other  the  power  of  taking  and  actually  capturing  and  possessing  the 
animals.  I  care  not  which  animal  be  chosen,  1  will  take  only  one  of 
the  four  or  five  instances  there  are  in  the  books  to  which  attention 
may  be  called;  but  I  should  like  to  take  two,  one  of  which  certainly 
ap|>eared  very,  very  often  in  the  argument  of  my  learned  friend,  Mr. 
Carter,  because  I  could  not  help  thinking  that  like  the  bee  that  returns 
to  the  flower  from  time  to  time  to  get  honey  from  it,  whenever  my 
learned  friend,  Mr.  Garter,  was  a  little  exhausted,  he  returned  to  the 
bees  themselves  as  his  stock  instance;  and  I  do  not  think  I  shall  be 
wrong  in  saying  those  highly-favoured  bees  appeared  half-a-dozen  times 
in  my  learned  friend,  Mr.  Garter's  argument,  not  too  often  for  my  pur- 
pose, because  they  are  a  very  effective  illustration  of  what  I  mean ;  I 
will  take  the  case  of  the  bees.  There  is  never  any  property  in  the  bees 
whatever  till  they  have  been  hived.  Every  authority  agrees  on  that — 
Roman,  English,  American,  French.  There  is  no  property  in  the  bees 
whatever  till  they  have  been  hived.  What  does  hiving  mean  f  Hiving 
means  that  in  a  house  prepared  for  the  reception  of  the  bees,  moveable 
if  it  is  considered  desirable  they  should  be  moved — a  skip  either  made 
of  straw  or  a  structure  of  wood  capable  of  being  closed,  so  that  the 
bees  can  be  carried  away  when  in  the  hive,  if  you  desire  to  take  them 
to  another  place  in  that  hive;  when  they  have  been  so  hived  and  by 
their  habits  continue  to  return  home  to  that  hive,  then  so  long  and  so 
long  only  is  there  a  property  in  the  swarm  or  the  herd,  if  my  learned 
friend  likes  it,  or  the  hive  of  bees.  Take  pigeons  in  a  dovecot.  The 
dovecot  is  provided  and  is  repeatedly  closed  at  night,  but  whether 
closed  *t  night  or  not,  it  could  be  if  necessary.  In  both  cases  there  is 
food  supplied  where  it  is  desirable  that  the  animal  should  have  food. 

The  President. — You  do  not  speak  of  a  tame  dove  now. 

Sir  Richard  Webster. — I  speak  of  a  dove  or  pigeon  in  respect  of 
which  this  animus  revertendi  is  supposed  to  continue  the  possession — 
pigeons  in  a  dovecot  or  pigeon-house.  It  depends  on  what  you  call 
tame,  because  there  is  no  case  in  the  books  of  the  wild  pigeon  that 
nests  in  your  trees  or  the  rocks,  which  come  back  every  day  or  every 
night,  having  fed  in  the  fields  of  the  adjoining  farmers,  being  your 
property.  On  the  contrary,  it  is  specifically  put  with  respect  to  the 
pigeons  that  are  housed  in  the  dovecote. 

Lord  Hannen.— Homed. 

Sir  Richard  Webster. — Yes,  their  home  is  in  the  dovecote  or 
pigeon-house.  Whether  they  are  tame  birds  in  the  sense  of  feeding 
out  of  your  hand  is  a  question  of  degree. 
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The  President. — You  mean  pigeons  not  fed  by  the  hand  of  man. 

Sir  Richard  Webster. — Well  there  are  and  there  are  not — as  a 
matter  of  fact  speaking  of  these  pigeons  if  they  cannot  get  food  in  very 
hard  times  in  the  fields  they  would  be  fed  in  the  dove-cot.  and  indeed 
the  way  they  are  induced  to  come  to  the  dove-cot  in  the  first  instance 
is  that  food  is  scattered  and  they  are  attracted  to  it  by  the  art  of  man. 
Bnt  my  point  is,  and  J  challenge  my  learned  friend  to  contradict  it, 
that  there  is  no  case  of  the  doctrine  of  animus  revertendi  being  applied, 
except  where  the  animal  has  previous  to  its  departure  been  in  some 
place  in  which  possession  has  been  or  could  be  in  fact  taken.  I  have 
all  the  authorities  under  my  hand  and  you  will  remember  them — the 
geese  that  fed  out  of  the  man's  hand  and  were  driven  away  by  the 
Defendant's  dog  which  had  twice  been  brought  back  and  said  to  be 
so  tame  they  fed  out  of  the  man's  hand:  the  bees  in  their  hive:  the 
pigeons,  asl  have  already  said,  in  their  dove-cot  or  house:  the  deer 
which  have  been  made  so  tame  that  they  will  go  into  an  enclosure  or 
stable  where  they  could  be  kept  if  it  was  desired  to  keep  them,  and 
have  been  so  accustomed  to  it  by  the  hand  of  man  that  they  come  back 
intending,  as  Savigny  puts  it,  and  I  cannot  put  it  better  than  it  is  put 
in  page  108.  "To  return  to  the  spot  where  their  possessor  keeps 
them." 

Now  what  is  the  case  made  to  day!  The  case  made  to-day  is  that 
migratory  instinct  is  equivalent  to  animus  revertendi,  that  is  to  say  the 
fact  that  the  animal,  the  seal,  in  the  spring  of  the  year,  comes  to  the 
land — either  the  male  from  sexual  instincts,  or  the  female  to  be  deliv- 
ered of  its  young — that  it  is  the  habit  of  coming  to  and  fro  to  the  land 
for  a  limited  portion  of  the  year  and  then  returning  to  the  sea — it  is 
said  that  that  migratory  instinct  in  equivalent  to  an  animus  revertendi. 

Now  I  appeal,  Mr.  President,  to  you  and  to  every  member  of  this  Tri- 
bunal, as  a  lawyer,  and  I  appeal  to  their  impartial  judgment  that  they 
can  not  only  find  no  authority,  but  not  even  a  vestige  of  an  authority 
for  the  suggestion  that  migratory  instincts  are  sufficient  to  give  a  prop- 
erty in  animals  on  the  ground  that  that  is  an  animus  revertendi.  Sir,  if 
that  be  the  case  there  are  literally  speaking  in  England  (I  do  not  know 
enough  about  the  United  States  to  speak  of  them)  hundreds  of  kinds 
birds  that  in  their  migration  come  back  to  the  same  identical  spot — to 
the  same  tree  and  year  after  year  make  their  nests  in  the  same  place  or 
repair  the  old  nests  and  occupy  the  same  place,  and  those  birds  may  go 
away  at  other  times  of  the  year  from  equally  natural  instincts  either 
climate  or  from  some  other  cause — because  the  food  does  not  suit 
them — and  yet  not  only  is  there  no  trace  of  such  a  doctrine,  but  when- 
ever the  matter  has  come  up  it  has  been  pointed  out  that  migratory 
instincts  are  not  sufficient.  Every  authority  that  my  learned  friend 
has  cited  supports  my  contention.  I  remember  one — though  I  could  go 
through  all,  but  they  were  exhaustively  examined  by  the  Attorney  Gen- 
eral— Hammond  v.  Mockett  where  the  crows,  or  rooks  as  they  ought  to 
be  called,  built  regularly  in  a  man's  trees,  came  regularly  there  and 
were  in  the  habit  of  frequenting  those  trees  in  his  property.  It  was 
held  on  the  same  principle  we  have  been  discussing,  though  there  was 
not  only  the  strongest  animus  revertendi  but  an  indisputable  animus 
revertendi,  that  there  was  no  property  in  them. 

Mr.  Justice  Harlan. — Was  not  that  mainly  on  the  ground  that  the 
Court  said  it  was  an  animal  that  was  not  useful  but  a  nuisance  t 

Sir  Richard  Webster.— No,  certainly  not.  I  say  the  whole  of  the 
earlier  part  of  the  judgment  proceeds  entirely  upon  the  question  of 
property.    There  being  no  property  in  the  animal  at  all  as  being  an 
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animal  ferce  naturm.  they  do,  in  the  other  part  of  their  judgment,  refer 
to  the  met  that  rooks  are  not  usually  of  an  article  of  food.  If  yon  will 
be  good  enongh  to  look  at  the  full  report  of  that  case,  yon  will  find 
some  five  or  six  out  of  the  eight  pages  of  the  Judgment  proceed  entirely 
on  the  ground  I  have  beeu  mentioning  to  you,  that  there  is  no  property 
in  a  wild  animal  simply  because  it  returns  and  lives  in  my  trees  or  my 
ground :  and  not  being  an  article  of  food  comes  in  entirely  at  the  end 
of  the  Judgment,  and  is  not  made  the  subject  of  the  Judgment. 

Senator  Morgan. — It  might  not  do  to  assume,  accepting  your  dis- 
tinction to  be  correct  between  migratory  instincts  and  animus  rever- 
tendi, that  the  seals  that  occupy  Behring  Sea  periodically  are  drawn  to 
those  Islands  by  simply  migratory  instincts.  For  instance,  a  nursing- 
mother,  that  goes  out  to  find  food  in  order  to  nourish  herself  to  be  able 
to  feed  her  young  could  not  be  said  to  return  under  a  migratory  instinct, 
but  an  animus  revertendi* 

Sir  Richard  Webster. — I  was  not  attempting  to  deal  with  any 
specific  difference  which  may  be  drawn  between  particular  seals  or 
classes  of  seals. 

Senator  Morgan. — But  the  principle,  unless  it  applies  clearly  all 
through,  does  not  apply  at  all. 

Sir  Bighard  Webster. — If  you  say  so  and  give  judgment,  then  I 
must  bow. 

Senator  Morgan. — No,  I  do  not  say  so,  and  I  do  not  give  judgment; 
I  make  a  suggestion  for  you  to  argue. 

Sir  Bighard  Webster. — I  can  scarcely  conceive,  Senator,  if  persons 
were  in  a  position  to  establish  ownership  in  any  particular  animal,  that 
that  would  carry  with  it  those  animals  to  which  none  of  those  principles 
applied. 

Senator  Morgan. — It  might  not. 

Sir  Kichard  Webster. — But  your  assumption  was  that,  if  the  prin- 
ciple applied,  it  applied  all  through. 

Senator  Morgan. — No;  I  make  no  assumption,  I  simply  put  a  ques- 
tion. If  it  is  applied  at  all,  should  it  not  be  applied  throughout  Y  And 
I  think  that  is  a  fair  question  for  you  to  answer. 

Sir  Bighard  Webster. — I  agree;  and  I  do  not  shrink  from  it;  you 
have  to  see  wbat  the  principle  is;  and  it  is  this,  not  that  the  animal  is 
property  during  a  given  month,  or  during  a  certain  number  of  weeks, 
but  always  property,  and  this  property  for  which  my  learned  friend  con- 
tended is  property  in  the  seals  when  they  are  thousands  of  miles  away 
at  all  times  of  the  year.  It  has  been  put  by  Mr.  Carter  and  Mr.  Goudert 
orally,  and  in  writing  by  Mr.  Phelps,  that  that  property  follows  the  ani- 
mal wherever  it  is;  and  it  might  be  impossible  to  justify  a  claim  upon 
the  limited  view  or  application  of  the  principle  which  I  am  referring  to. 
But,  if  I  might  again  respectfully  put  my  point,  I  will  then  pass  from 
it,  that  there  is  no  greater  property  in  the  pup  than  there  is  in  the 
mother,  or  in  the  two  combined;  and  I  say,  with  great  respect,  that, 
until  possession  has  been  taken,  the  true  doctrine  of  animus  revertendi 
does  not  apply.  If  you  will  remember,  I  was  protesting  against  the 
idea  that  migratory  instincts,  speaking  of  the  herd  as  a  whole,  can  be 
turned  into  animus  revertendi,  but  my  main  proposition,  which  I  enun- 
ciated a  few  moments  ago,  is,  that,  until  possession  has  been  taken  in 
the  sense  that  that  animal  has  been  in  such  circumstances  that  the  man 
has  actually  captured  it,  the  doctrine  of  animus  revertendi  has  no  appli- 
cation of  any  sort  or  kind. 

The  wild  deer  that  is  in  the  park,  and  that  never  has  been  tamed  or 
reclaimed  at  all  equally  has  the  animus  revertendi  to  return  to  feed,  per- 
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haps  to  the  same  pastures  as  the  tame  one.  The  hind  that  drops  the 
calf  has  the  same  animus  revertendi  to  return  and  feed  the  calf  wherever 
it  may  be;  but  until  possession  has  been  taken,  neither  in  one  case  nor 
in  the  other  is  there  any  property. 

But  it  may  be  said  to  me — You  are  not  stating  the  law  as  to  the 
strongest  case  that  can  be  put  against  you  sufficiently  fairly. 

Before  I  come  to  that  however,  I  would  ask  Mr.  Justice  Harlan's  atten- 
tion in  justification  of  what  I  have  said,  that  so  far  from  the  doctrine 
of  the  rooks  not  being  fit  for  food,  being  the  ratione  decitendi  or  the  basis 
of  the  judgment  in  Hannam  v.  MocJcett,  in  a  passage  which  unfortu- 
nately is  by  a  inadvertence  not  set  out  in  the  United  States  Case,  imme- 
diately following  where  they  do  stop,  and  within  a  few  lines  of  it,  this 
passage  occurs: 

And  even  with  respect  to  animals  /era  natura,  though  they  be  fit  for  food,  such  as 
rabbits,  a  man  has  no  right  of  property  in  them.  In  Boiston's  Case,  it  was  adjudged 
that  if  a  man  makes  coney  burroughs  in  his  own  land  which  increase  in  so  great 
number  that  they  destroy  his  neighbour's  land ...  he  has  no  property  in  them. 

Of  course  you  know,  Mr.  President,  that  u conies"  are  rabbits.  It  is 
the  word  that  is  used  in  this  case  to  describe  rabbits. 

Mr.  Justice  Harlan. — That  means  that  he  has  no  property  in  the 
wild  animals  simply  because  they  are  wild. 

Sir  Richard  Webster. — No,  sir ;  simply  because  they  are  coming 
back;  they  are  supposed  to  have  gone  off;  I  agree  that  they  are  rab- 
bits supposed  to  have  gone  off  the  land  of  the  man  who  made  the  coney 
burroughs  on  to  another  man's  land. 

Mr.  Justice  Harlan. — On  what  land  are  they  killed? 

Sir  Richard  Webster. — They  are  killed  on  the  land  of  the  stranger. 
There  are  two  adjoining  proprietors,  A  and  B.  A  makes  coney  bur- 
roughs, or  in  other  word  a  house  for  the  conies,  feeds  them,  if  you  like, 
puts  down  turnips  in  hard  weather  in  order  that  the  conies  may  not  eat 
his  trees.  The  rabbits  run  out  of  their  holes  and  run  on  to  the  laud  of 
the  adjoining  owner  B ;  B  shoots  them.  They  are  B's  rabbits  when  he 
has  shot  them,  and  A  has  no  claim  against  him,  in  other  words  although 
he  made  the  coney  burroughs,  A  has  no  property  in  them.  I  think,  Sir, 
that  as  to  the  distinction  which  you  have  put  to  me,  tending,  to  remove 
the  force  of  my  argument  based  on  Hannam  v.  Mockett,  I  have  satisfied 
you  that  it  is  impossible  on  a  fair  examination  of  this  judgment  to  come 
to  the  conclusion  that  the  fact  that  the  rooks  were  not  ordinarily  fit  for 
food  had  anything  to  do  with  the  judgment  at  all. 

Senator  Morgan. — If  G  shoots  the  conies  on  the  land  of  B,  they  belong 
to  B  ratione  soli? 

Sir  Richard  Webster. — If  O  reduces  into  possession,  by  killing, 
the  wild  animals  on  the  land  of  B,  the  dead  animal  it  belongs  to  B. 
That  is  a  fiction  of  the  law. — 

Senator  Morgan. — Ah ! 

Sir  Richard  Webster. — Well,  Senator,  I  am  not  uu willing  to  grap- 
ple with  tbe  point. 

Senator  Morgan. — I  beg  your  pardon;  I  did  not  think  it  was  a  fic- 
tion of  the  law,  I  thought  it  was  a  provision  of  the  law,  a  decision. 

Sir  Richard  Webster.— Really  I  used  that  expression,  but  I  did 
not  mean  fiction  in  that  sense.  I  merely  meant  the  dead  animal  being 
a  thing  which,  as  was  said  in  the  House  of  Lords,  is  in  somebody's 
possession,  it  is  given  by  our  law,  contrary  to  the  civil  law,  contrary  to 
the  Roman  law — 

The  President.— And  to  the  French  law  also. 
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Sir  Richard  Webster. — Yea.  The  possession  is  given  to  the  man 
on  whose  land  it  falls  and  not  to  the  trespasser. 

Senator  Morgan. — Suppose  that  G  when  he  kills  the  coney  is  on  the 
public  highway  and  kills  it  there.    Whose  property  is  it  thenf 

Sir  Richard  Webster. — 1  believe  it  would  be  the  property  of  the 
killer. 

Lord  Hannen. — Other  questions  may  arise  in  that  case.  If  it  is  only 
a  right  of  way,  the  property  may  belong  to  another  person. 

Sir  Richard  Webster. — Yes  5  you  have  to  consider  what  kind  of  a 
road  the  highway  is. 

Senator  Morgan. — The  King's  highway  where  everybody  has  a  right 
to  go,  and  nobody  has  a  right  to  trespass  upon  the  property  of  his 
neighbour! 

Sir  Richard  Webster. — I,  Mr.  President,  have  been  accustomed 
now  by  long  training,  if  I  can,  to  go  straight  to  the  real  point;  and  the 
real  point  is  that  there  is  no  property  in  any  of  these  animals  until  they 
are  captured  alive  or  dead,  and  therefore  it  tnakes  no  difference  to  my 
purpose  in  whom  the  property  is  after  they  are  captured,  after  they  are 
dead.  If  I  am  well  founded — and  I  am  quite  willing  to  stake  my  case 
upon  it — that  there  is  no  property  in  wild  animals  until  possession  has 
been  taken  of  them,  and  that  the  only  effect  of  the  animus  revertendi  is 
to  preserve  the  property  acquired  by  the  taking  of  possession  as  long 
as  the  animal  is  coming  back  and  intends  to  come  back  to  the  premises 
of  the  person  who  has  reclaimed  or  tamed  it,  the  whole  question  of  whose 
property  it  is  after  it  is  dead  is  absolutely  academic.  It  throws  no  light 
whatever  upon  the  matter.  According  to  the  French  law,  as  you  have 
said,  and  as  I  have  found  out  myself  by  research,  the  animal  killed  on 
the  property  of  another  man  belongs  to  the  man  who  shot  it.  Accord- 
ing to  the  English  law  and  the  doctrine  that  a  man  shall  not  take  advan- 
tage of  his  own  wrong  the  animal  belongs  to  the  man  on  whose  land  it 
lies  when  it  is  dead. 

The  President. — That  is  a  special  provision  of  the  law. 

Sir  Richard  Webster. — It  is  a  special  provision,  and  it  does  not 
advance  us  on  the  road  one  single  step. 

The  President. — It  seems  contrary  to  the  principle! 

Sir  Richard  Webster. — I  do  not  really  know  whether  it  is  contrary 
to  the  principle  or  not.  It  seems  to  me  entirely — I  will  not  use  that 
word  fiction  again — a  rule  one  way  or  the  other.  It  makes  no  differ- 
ence to  the  point  we  are  considering,  and  it  seems  to  afford  no  light  or 
assistance. 

The  President. — You  are  aware  that  under  the  French  law  a  man 
who  has  a  wood  in  which  are  conies  is  responsible  for  the  damage  which 
the  conies  do  to  a  neighbour;  but  that  does  not  alter,  I  believe,  the 
question  of  property. 

Sir  Richard  Webster. — But  also  by  the  French  law,  Mr.  President, 
if  the  conies  run  out  on  the  other  man's  land  that  other  man  may  shoot 
them. 

The  President. — Yes. 

Sir  Richard  Webster. — And  therefore,  as  a  conclusive  answer,  as 
far  as  property  is  coucerned,  the  man  out  of  whose  wood  they  have 
run  has  no  property  in  those  conies.  And  they  might  equally  be  said 
to  be  the  property  of  the  man  on  whose  property  they  have  run. 

Mr.  President,  may  I  point  my  argument  iu  one  sentence,  showing 
you  the  bearing  of  the  two  limbs  of  the  argument.  I  assume  I  have 
made  my  ground  good,  and  to  avoid  repetition  I  assume  that  I  have 
satisfied  you  that  there  is  no  property  iu  a  wild  animal  going  on  to  a 
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man's  land  singly  by  virtue  of  its  going  there;  that  he  has  only  got 
a  right  of  killing  it  and  capturing  it  and  treating  it  as  his  keeping 
other  persons  off  his  land. 

That  animal  runs  away,  swims  away,  or  flies  away  from  the  man's 
land.  How  can  the  fact  that  the  animal  intends  by  natural  instincts 
to  return  to  that  same  piece  of  land  give  the  man  a  greater  property 
than  be  has  when  the  animal  is  on  the  land.  If  I  have  not  made  my 
point  clear  though  I  hope  I  have,  let  me  repeat  myself.  The  animal 
comes  on  to  my  land.  I  assume  for  the  purpose  of  my  argument  that 
I  have  shown  you  that  according  to  the  law  of  all  civilized  nations  I 
have  no  property  in  that  wild  animal.  The  animal  leaves  the  land, 
meaning  to  come  back  the  next  year,  if  it  has  any  intention  at  all  by 
natural  instinct  to  come  back  to  the  land.  When  it  is  off  the  land 
in  the  sea  how  can  the  animus  revertendi  in  that  sense,  the  instinct  to 
return,  give  me  when  the  animal  is  off*  my  land,  a  greater  property 
than  I  had  when  the  animal  was  on  it.  Sir,  I  submit  to  this  Tribunal 
that  the  more  this  question  of  property  is  examined  the  more  impos- 
sible— I  will  not  use  any  word  which  my  friends  may  think  not  suffi- 
ciently respectful  to  their  position — the  more  impossible  their  position 
becomes.  It  may  be  said  that  I  have  not  correctly  stated  the  law  as 
to  these  cases  where  the  animus  revertendi  continues  property — not 
gives  it,  please.  It  never  does  anything  but  continue  property.  The 
animus  revertendi  only  continues  the  property  which  has  been  created 
by  some  previous  act. 

The  President. — I  do  not  believe  the  contrary  was  argued,  Sir 
Bichard. 

Sir  Kichard  Webster. — I  do  not  know  that,  Sir..  I  have  no  right 
to  assume  it. 

The  President. — I  believe  the  question  was  about  possession. 

Sir  Richard  Webster. — Would  you  be  good  enough  to  look,  Mr. 
President,  at  page  109  of  the  United  States  Argument,  where  in  a  book 
of  the  highest  authority,  cited  by  everybody  with  approval,  cited  by 
my  learned  friends  as  supporting  their  proposition — I  mean  the  second 
book  of  Bracton — the  language  is : 

In  the  first  place,  through  the  first  taking  of  those  things  which  belong  to  no 
person,  and  which  pow  belong  to  the  King  by  civil  right,  and  are  not  common  as 
of  olden  time,  snch,  for  instance,  as  wild  beasts,  birds,  and  fish,  and  all  animals 
which  are  born  on  the  earth,  or  in  the  sea,  or  in  the  sky,  or  in  the  air;  wherever 
they  may  be  captnred  and  wherever  they  shall  have  been  captured,  they  begin  to 
be  mine  because  they  are  coerced  under  my  keeping,  and  by  the  same  reason,  if 
they  escape  from  my  keeping,  and  recover  their  natural  liberty  they  cease  to  be 
mine,  and  again  belong  to  the  first  taker. 

Can  anybody  have  the  hardihood  to  suggest  that  the  seals  do  not 
recover  their  natural  liberty  T 

The  President. — I  thought  you  argued  that  they  had  never  lost  it. 

Sir  Eichard  Webster. — Certainly. 

Senator  Morgan. — The  first  question  is,  what  is  their  natural  lib- 
ertyf  Is  natural  liberty  feeding  in  the  sea  or  existing  and  being  born 
upon  the  land. 

Sir  Kichard  Webster. — Senator,  with  very  great  deference,  it  does 
not  touch  my  point  the  least  in  the  world.  I  care  not  what  view  you 
take,  whether  they  are  upon  the  land  and  get  all  their  food  upon  it  and 
do  not  go  out  into  the  sea  at  all.  My  position  is,  you  do  not  get  any 
property,  according  to  the  law  of  all  civilized  nations,  until  possession 
has  been  taken. 

Senator  Morgan. — That  is,  provided  they  are  animals  ferce  naturwf 

Sir  Eighard  Webster. — Certainly;  but  we  must  not  have  the  ques- 
tion shifted  every  moment. 

B  B,  pt  xin 33 
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Senator  Morgan. — No;  I  do  not  shift  it  at  all.  I  supposed  you 
meant  subject  to  that  qualification. 

Sir  Biohard  Webster. — I  hope  so.  The  seals  have  never  lost  their 
liberty.  The  seals  that  are  driven  and  killed  possibly  have  not  much 
liberty  left.  The  seals  that  are  not  driven  and  go  away  have  never 
lost  their  liberty  at  all.  If  a  man  has  tried  to  drive  them  if  he  let 
them  go  he  does  not  restrain  their  liberty. 

The  President. — I  believe  that  is  agreed  between  both  parties, 
what  you  have  just  stated. 

Sir  Bichard  Webster. — It  may  be,  Mr.  President.  Of  course  it  is 
not  possible  to  argue  every  point  at  the  same  moment;  and  that  is 
why  I  reminded  the  learned  Senator  that  the  introduction  of  the  sug- 
gestion which  he  was  good  enough  to  make  to  me  did  not  bear  upon 
the  argument  which  I  was  proceeding  upon.  I  was  proceeding  upon 
the  theory  that  origiually  the  seal  was  an  animal  ferm  naturce;  that  it 
never  has  lost  its  liberty;  and  that  never  having  lost  its  liberty  no  pos- 
session has  been  taken  of  it;  that  no  possession  or  occupation  having 
been  taken,  the  doctrine  of  animus  revertendi  has  no  application  at  all. 
I  was  met  with  the  case  of  the  bees;  and  accordingly  I  desire  to  say 
that  the  strongest  case  they  can  put,  namely,  that  of  those  bees,  fails 
them  altogether. 

Now  Bracton  puts  it  on  their  originally  having  lost  their  liberty: 

But  they  recover  their  natural  liberty  then,  when  they  have  either  escaped  from 
my  sight  in  the  free  air,  and  are  no  longer  in  my  keeping,  or  when  they  are  within 
my  sight  under  such  circumstances  that  it  is  impossible  for  me  to  overtake  them. 

Occupation  also  comprises  fishing,  hunting,  and  capturing. 

Now  then,  here  is  the  point  the  Senator  put  to  me  about  wishing  to 
drive  them: 

Pursuit  alone  does  not  make  a  thing  mine,  for  although  I  have  wounded  a  wild  beast 
so  that  it  may  be  captured,  nevertheless  it  is  not  mine  unless  I  capture  it.  On  the 
contrary  it  will  belong  to  him  who  first  takes  it,  for  many  things  usually  happen  to 
prevent  the  capturing  it.  Likewise,  if  a  wild  boar  falls  into  a  net  which  I  have  spread 
for  hunting,  aud  I  have  carried  it  off,  having  with  much  exertion  extracted  it  from 
the  net,  it  wiU  be  mine,  if  it  shall  have  come  into  my  power,  unless  custom  or  privi- 
lege rules  to  the  contrary. 

There  were  certain  privileges  about  wild  boars  that  prevented  people 
from  catching  them  at  one  time,  and  that  was  what  Bracton  was  refer- 
ring to. 

The  President. — Was  that  under*  the  feudal  law  or  in  general  f 
Sir  Biohabd  Webster. — I  think  they  were  under  the  feudal  laws. 

Occupation  also  includes  shutting  up,  as  in  the  case  of  bees,  which  are  wild  by 
nature. 

I  do  not  know  whether  the  American  Judge  referred  to  meant  to  con- 
tradict this  or  not. 

For  if  they  should  have  settled  on  my  tree  they  would  not  be  any  the  more  mine, 
until  I  have  shut  them  up  in  a  hive,  than  birds  which  have  made  a  nest  in  my  tree, 
and  therefore  if  another  person  shall  shut  them  up,  he  will  have  the  dominion  over 
them.    A  swarm,  also,  wnich  has  flown  away  out  of  my  hive — 

That  is  to  say,  which  has  already  been  reduced  to  possession  in  the 
hive: 

is  so  long  understood  to  be  mine  as  long  as  it  is  in  my  sight,  and  the  overtaking  of  it 
is  not  impossible,  otherwise  they  belong  to  the  first  taker;  but  if  a  person  shall 
capture  them;  he  does  not  make  them  his  own  if  he  shall  know  that  they  are  another's, 
but  he  commits  a  theft  unless  he  has  the  intention  to  restore  them.  And  these  things, 
are  true,  unless  sometimes  from  custom  in  some  parts  the  practice  is  otherwiso. 
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Now,  I  should  ask  the  Senator  kindly  to  let  me  read  this  great  author- 
ity upon  the  question  which  he  introduced  a  moment  ago  into  my 
argument,  as  to  whether  seals  are  domestic  or  not. 

What  has  been  said  above  applies  to  animals  which  have  remained  at  aU  times 
wild;  and  if  wild  animals  have  been  tamed — 

Is  there  any  living  being  who  suggests  that  these  seals  have  been 
tamed  t    Gould  any  reasonable  man  suggest  it  for  a  moment 

if  wild  animals  have  been  tamed,  and  they  by  habit  go  out  and  return,  fly  away— 

That  means  with  a  tamed  habit, 

snch  as  deer,  swans,  seafowls,  and  doves,  and  such  like,  another  role  has  been 
approved  that  they  are  so  long  considered  as  ours  as  lone  as  they  have  the  disposi- 
tion to  return ;  for  if  they  have  no  disposition  to  return  they  oease  to  be  ours.  But 
they  seem  to  cease  to  have  the  disposition  to  return  when  they  have  abandoned  the 
habit  of  returning ;  and  the  same  is  said  of  fowls  and  geese  which  have  become  wUd 
after  being  tamed. 

Mr.  President,  there  is  not,  I  submit  the  shadow  of  a  doubt  that  this 
habit  of  returning  means  the  habit  of  returning  after  they  have  been 
tamed,  not  the  habit  of  returning  while  they  are  in  a  wild  condition. 

The  President. — You  made  your  case  perhaps  easier  in  saying  that 
the  seals  had  been  stated  to  be  tame.  They  were  not  precisely  argued 
to  be  tame.  They  were  argued  to  be. the  object  of  what  Mr.  Carter 
called  a  husbandry. 

Sir  Richard  Webster. — With  great  deference,  Mr.  President,  there 
is  no  case  in  which  what  my  friend  Mr.  Carter  calls  the  creation  of  a 
husbandry  has  been  supposed  to  be  equivalent  either  to  taming  or  taking 
possession  of  the  animal.  The  sparing  and  not  slaughtering  the  whole, 
the  abstaining  from  the  right  to  kill  on  your  land  never  has  been  sug- 
gested as  giving  property.  I  could  give  you  instances  without  number. 
Why,  in  the  case  of  the  rabbits,  there  is  not  as  much  husbandry  in  the 
seals  as  there  is  in  the  rabbits.  It  seems  to  me,  Sir,  that  the  mere 
statement  of  the  case  of  rabbits  is  sufficient.  The  rabbit  man,  on  the 
hypothesis,  may  construct  the  burrows.  Nothing  of  that  kind  is  done 
for  the  seal.  No  house  is  built  for  them.  The  man,  if  he  chooses  to  do 
it,  can  feed  the  rabbits,  to  induce  them  to  return. 

The  President. — You  compare  the  seal  to  the  rabbit,  upon  which 
there  is  no  doubt.  Suppose  we  compare  them  with  the  bee.  The  bee  is 
not  a  tame  animal. 

Sir  Eichard  Webster. — Let  me  compare  it,  Sir,  with  the  case  of  the 
bee.  In  the  case  of  the  bee,  the  man  builds  the  hive,  builds  the  house 
in  which  the  stock  is  going  to  be  hived.  As  a  matter  of  fact,  as  you  no 
doubt  know  perfectly  well,  he  does  in  hard  weather  actually  feed  the 
bees,  and  he  does  make  convenient  places  in  which  the  bee  can  store  its 
honey;  and  modern  invention  has  actually  assisted  him  in  the  formation 
of  the  comb  in  which  the  honey  will  be  placed. 

Lord  Hannen. — Those  are  the  grounds  upon  which  the  French  law 
is  based  in  the  case  you  refer  to. 

The  President. — You  know  you  just  objected  to  calling  the  pigeons 
tame.  You  would  not  call  the  bees  tame,  either.  I  think  the  word 
"tame"  is  not  quite  correct. 

Sir  Biohard  Webster. — I  am  afraid,  Mr.  President,  I  did  not  make 
my  meaning  clear.  I  did  not  object  to  your  calling  the  pigeons  tame. 
I  merely  suggested  I  was  not  dealing  with  the  case  of  tame  animals  in 
that  sense,  but  of  animals  which  had  been  by  the  act  of  man  induced  to 
take  up  a  lodging  in  his  dovecote,  to  go  out  and  return,  and  I  desired  the 
distinction  to  be  drawn  so  that  you  would  not  think  I  was  referring  to 
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animals  that  would  come  and  feed  out  of  your  hand.  The  bee  is  hived, 
and,  as  the  French  law  has  pointed  out,  hived  by  the  act  of  man,  and 
induced  to  return  to  that  place,  as  Savigny  puts  it,  where  the  owner 
keeps  them,  where  the  owner  has  the  means  of  taking  possession  of 
them.  He  can  shut  up  the  door  of  the  hive  and  carry  the  whole  hive 
away  with  him.  That  is  the  degree  of  possession  in  the  case  of  the  bee ; 
and  it  is  quite  remarkable  when  you  remember  that  the  mere  settling  of 
a  swarm  of  bees  upon  your  tree  gives  you  no  property  in  them. 

Senator  Morgan. — Suppose  the  bees  go  into  the  tree  and  make  their 
hive  there  without  your  assistance,  do  not  they  become  your  property! 

Sir  liiOHARD  Webster. — Simply  and  solely  because  you  have  got 
the  power  of  cutting  down  the  tree  and  taking  the  honey,  and  nobody 
else  can  do  it. 

Senator  Morgan. — That  is  the  whole  matter.  You  have  got  the 
dominion  over  it. 

Sir  Richard  Webster. — If  you  say  so,  that  is  sufficient.  I  can 
say  no  more. 

Senator  Morgan. — I  suggest  that;  I  do  not  assert  it. 

Marquis  Visconti-Venosta. — So  you  say  that  the  animal  has  not  the 
animus  revertendi  unless  it  returns  to  the  place  where  man  has  previ- 
ously kept  it.    That  is  your  contention  f 

Sir  Richard  Webster. — That  is  my  contention ;  that  according  to 
the  law  of  all  civilized  countries,  animus  revertendi  has  no  operation  at 
all  until  the  man,  has  had  the  animal  in  his  keeping.  It  is  not  my  own 
language,  Mr.  President. 

Mr.  Justice  Harlan. — You  mean  in  his  actual  manual  keepingf 

Sir  Richard  Webster.— No. 

Mr.  Justice  Harlan. — I  did  not  so  understand  you,  but  I  thought  I 
would  ask  the  question,  so  that  you  might  bring  out  the  point. 

Sir  Richard  Webster. — I  do  not  think  it  could  fairly  be  put  upon 
me  that  I  meant  that.  I  took  the  case  of  deer,  that  are  induced  to  come 
into  a  stable,  and  which  by  food  being  placed  there,  and  by  men  going 
among  them,  can  be  fed  and  tamed  in  the  sense  which  Mr.  Carter  relies 
upon  as  was  the  case  of  the  deer  iu  the  park  of  Lord  Abergavenny.  It 
would  not  be  right  to  say  they  were  in  the  manual  possession,  in  the 
sense  of  being  held,  but  they  were  in  such  a  possession  that  at  any 
moment  the  man  can  take  possession  of  the  whole  of  those  which  are 
tame,  and  they  have  got  the  intention  of  returning  to  tfte  place  where 
the  man  has  had  them  in  possession. 

The  President. — I  beg  your  pardon;  it  perhaps  is  not  quite  regular, 
but  it  might  be  well  to  ask  Mr.  Carter,  or  one  of  the  other  gentlemen 
to  tell  us  what  their  view  of  this  matter  is.  It  would  make  the  case 
more  easy  for  us. 

Sir  Richard  Webster. — I  am  afraid  it  would  be  inviting  their  reply 
now,  Mr.  President.    That  is  all. 

The  President. — Of  course  if  you  would  prefer  to  continue  your 
argument. 

Sir  Richard  Webster.— I  have  said  all  I  desire  to  say. 

The  President. — I  thought  there  was  no  difference  between  you  as 
to  animus  revertendi. 

Sir  Richard  Webster. — By  all  means,  Mr.  President,  if  you  will 
put  the  question,  I  shall  be  only  too  glad  to  submit  to  your  wishes. 

The  President. — No;  I  think  it  will  be  answered  later:  and  you 
might  perhaps  go  on  with  your  argument. 

Sir  Richard  Webster. — Mr.  President,  I  will  only  say,  if  you  will 
forgive  me  for  repeating  it,  that  in  every  one  of  our  books  of  authority, 
Blackstone,  Bracton,  Savigny  and  all  the  books,  the  law  has  been  stated 
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in  this  way,  without  deviation.  My  position  is  that  there  is  nothing  to 
the  contrary.  You  are  asked  to  invent  this  law  for  the  benefit  of  the 
United  States.  The  learned  Senator  put  to  me  just  a  moment  ago  the 
question,  supposing  the  wild  bees  light  in  your  tree,  you  have  got 
the  dominion  over  that  tree  and  consequently  the  property  in  that 
swarm. 

Senator  Morgan. — I  mean  if  they  build  their  nest  inside  the  tree, 
go  inside  and  make  a  hive  there,  if  it  is  a  hollow  tree,  without  your 
assistance. 

Sir  Richard  Webster. — "Though  a  swarm  light  upon  my  tree,  I 
have  no  property  in  them  until  I  have  hived  them  any  more  than  I  have 
in  the  birds  which  make  their  nests  there". 

Senator  Morgan. — That  may  be  true.  But  suppose  they  hive  them- 
selves in  that  hollow  tree  without  your  assistance;  then  whose  property 
are  they! 

Sir  Richard  Webster. — -They  are  simply  nobody's  property  at  all. 
My  submission  is  that  the  man  into  whose  tree  they  have  gone  has 
no  property  in  them  whatever,  except  in  the  sense  that  he  has  a  greater 
right  and  power  of  taking  them  than  anybody  else.  There  is  no  book, 
and  I  think  no  case  which,  when  examined,  suggests  the  contrary  for 
a  single  moment.  I  cannot  do  more,  Sir,  than  answer  your  question, 
because  1  think  that  will  be  exhaustive  of  the  matter. 

Senator  Morgan. — I  had  running  in  my  mind  an  incident  that  hap- 
pened to  pass  under  my  observation.  1  suppose  you  will  pardon  me 
for  stating  it. 

Sir  Richard  Webster. — Certainly. 

Senator  Morgan. — On  the  Tennessee  River,  a  few  miles  below  Chat- 
tanooga a  care  has  existed  for  many  years,  and  has  been  occupied  by 
bees,  which  have  made  many  tons  of  honey  there;  and  I  think  it  has 
never  been  doubted  that  the  bees  and  honey,  and  everything  there 
belonged  to  the  owner  of  the  soil.  He  had  no  agency  in  them,  and  no 
inducements  for  the  bees  to  return  to  it.  It  has  been  going  on  there  in 
that  way  for  a  great  many  years. 

Sir  Richard  Webster. — There  is  no  casein  the  books  in  which  any 
such  question  has  ever  been  raised  and  decided ;  and  most  unquestion- 
ably in  the  case  in  which  it  has  been  raised,  it  has  been  put  upon  the 
right,  ratione  soli,  of  taking  possession  of  the  animals  that  have  come 
there  by  their  natural  instinct,  and  have  not  come  there  by  any  act  of 
man. 

I  apologise  to  you,  Mr.  President,  and  the  other  members  of  the  Tri- 
bunal, for  dealing  with  a  matter  which  was  so  fully  dealt  with  by  my 
learned  friend,  the  Attorney-General;  but  I  hope  the  Tribunal  will  not 
think  that  in  endeavouring  to  make  this  question  of  the  supposed  anal- 
ogy between  bees,  seals  aud  pigeons  clear,  I  have  unduly  occupied  the 
time  of  the  Court;  because  if  there  be  a  lingering  doubt  in  the  mind 
of  the  Court,  I  prefer,  at  any  rate,  that  our  case  shall  be  presented,  and 
that  no  member  of  the  Tribunal  shall  say  that  we  have  endeavored  to 
shrink  from  any  point  or  to  avoid  any  point  which  any  member  of  the 
Tribunal  thought  it  important  to  make. 

The  President. — I  think  your  observations  were  very  useful.  Sir 
Richard. 

!Nbw  I  desire,  Mr.  President,  to  answer  if  I  can  of  another  of  the  prop- 
ositions which  we  think,  as  I  said,  involves  a  fallacy.  I  am  bound  to 
say  that  here  I  can  rely  a  little  bit  on  the  difference  between  Mr.  Phelps 
and  Mr.  Carter.  I  will  not  ask  them  before  the  Court  to  settle  their 
little  differences,  but  Mr.  Phelps  is  of  opinion,  and  I  shall  submit 
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rightly  of  opinion  that  the  United  States  would  be  doing  no  wrong  if 
they  killed  every  seal  on  these  islands,  and  in  law  they  have  the  right 
to  kill  every  seal  if  they  can,  and  when  they  have  killed  all  the  seals 
they  will  have  the  property  in  them — my  learned  friend,  Mr.  Carter,  to 
support  his  most  ingenious  argument  says  that  no  possessor  of  property 
has  an  absolute  title,  but  only  the  usufruct  is  given  him.  You  will  find 
it  in  print  at  page  59. 

The  title  1b  farther  limited.    These  things  are  not  given  him,  hat  only  the  usu- 
fruct or  increase. 

Then  my  learned  friend,  Mr.  Coudert,  sides  with  Mr.  Phelps.  Mr. 
Coudert  thinks  they  might  have  killed  every  seal  also  without  breaking 
any  law.  I  was  much  interested  in  this  discussion,  though  not  as  a 
lawyer;  and  I  looked  through  all  the  authorities  so  courteously  sent  me 
by  Mr.  Carter,  and  I  find  this  doctrine  of  man  only  having  the  usufruct, 
and  only  being  allowed  to  enjoy  the  income  and  not  touch  the  principal 
—only  allowed  to  take  the  increase  and  not  diminish  the  stock,  has  no 
place  in  law  whatever.  It  only  finds  a  place  in  the  writings  of  political 
economists  who  speak  of  the  gain  there  would  be  to  the  community  at 
large  by  a  man  only  using  a  portion  of  his  wealth,  that  is  to  say  not 
spending  every  thing  he  has,  but  only  living  out  of  the  fruit  of  his 
property. 

Lord  HanneN. — But  what  practical  bearing  has  that,  whether  they 
would  be  entitled  to  do  some  thing  which  they  never  intended  to  do? 

Sir  Richard  Webster. — Mr.  President,  I  should,  perhaps  not  as 
crisply  as  my  Lord,  have  made  that  comment,  and  I  only  point  out  it  is 
used  by  my  learned  friend,  Mr.  Carter,  as  ekeing  out  the  claim  to  prop- 
erty by  the  United  States.  It  is  suggested  by  Mr.  Carter  that  the 
property  is  to  be  given  to  them,  I  suppose  on  legal  principles,  because 
there  has  been  that  exemption.  Well,  perhaps  I  may  be  permitted  to 
say  I  have  looked  through  every  law-book  I  could  get,  both  English 
and  American  that  we  have,  to  see  if  there  was  auy  foundation  for  this 
rille  according  to  the  law  of  any  of  these  countries,  aud  certainly  there 
is  not,  and  it  is  extremely  well  dealt  with  by  the  French  Code  by 
Article  544.    It  puts  it  in  a  way  I  cannot  improve  upon. 

Property  is  the  right  of  enjoying  and  disposing  of  things  in  the  most  absolute 
manner,  provided  one  does  not  make  a  use  of  them  prohibited  by  laws  or  regulations. 

So  that  unless,  in  other  words,  the  law  has  said,  you  shall  not  kill  an 
animal  at  a  certain  time  of  the  year,  for  some  reason  or  other,  there  is 
no  principle  of  law  that  confines  the  property  in  any  animal  to  simply 
enjoying  and  using  the  annual  produce  of  it. 

ftow  where  is  this  principle  of  property  to  stop  if  my  learned  friends 
are  correct  in  this  contention  t  I  have  taken  some  interest  in  natural 
history  for  many  years,  and  I  would  only  remind  you  of  the  number  of 
instances  which  are  analogous  in  which,  according  to  the  law  of  all 
nations  no  property  is  given,  and  I  do  not  propose  a  better  one  than 
that  of  migratory  birds.  If  it  was  a  question  of  natural  history  dis- 
cussion, 1  could  give  many  instances  of  cases  in  which  particular  breeds 
of  birds  breed  in  two  or  three  places  which  are  known.  Every  member 
of  the  families  of  birds  could  be  destroyed  by  the  owners  of  these  par- 
ticular places.  Their  eggs  could  be  taken;  their  young  could  be  taken, 
and  the  race  in  a  very  few  years  exterminated ;  and  I  say  that  it  is  idle 
to  endeavour  to  apply  this  principle  to  one  particular  class  of  animals 
which  have  no  feature  whieh  in  law  creates  any  distinction.  These 
Pribilof  Islands  happen  to  be  a  very  remarkable  instance.  On  them 
there  are  myriads  of  birds  that  frequent  year  by  year  the  islands,  come 
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back  every  year  in  regular  succession,  and  breed  there  and  produce 
their  young  there;  if  the  principle  is  worth  anything  it  tnust  be  sug- 
gested that  property  in  them  should  be  given,  because  the  breasts  of 
those  birds  could  be  plucked  for  the  adornment  of  ladies'  hats,  or  the 
stuffing  of  cushions  or  quilts  or  making  of  warm  coats  for  people,  out 
of  which  a  most  useful  industry  has  sprung. 

The  President. — Do  they  not  regularly  get  the  eggs  of  those  birds. 

Sir  Richard  Webster.— They  do,  but  I  put  it  higher  than  the 
eggs — where  the  birds  were  most  useful  for  the  benefit  of  mankind. 
That  is  to  say  that  you  actually  want  the  animal  or  the  bird  itself— it 
might  be  the  plumage  of  the  Eider  duck;  but  it  is  not  confined  to  that 
by  any  means — there  are  numbers  of  other  birds  whose  plumage  is 
of  value  and  much  more  a  blessing  to  mankind  than  the  seal  skins  over 
which  my  learned  friend  Mr.  Carter  shed  tears;  but  I  put  it  to  you  if 
this  suggested  law  is  worth  anything  it  must  apply  to  persons  whose 
birds  breed  in  his  cliffs  and  on  his  land,  and  go  out  to  feed  at  sea  10  or 
15  or  20  miles  away,  and  which  have  been  slaughtered  by  United  States 
citizens  and  other  persons  without  let  or  hindrance  all  over  the  world, 
because  there  is  no  property.  I  entirely  deny  that  there  is  any  dis- 
tinction between  fish  and  birds:  perhaps  I  may  take  an  opportunity 
next  week  of  saying  a  word  as  to  the  fallacy  which  underlies  my 
learned  friend  Mr.  Garter's  argument  in  the  matter  of  fish.  But  as  I 
have  not  time  to  do  that  to-day,  I  might  tell  you  some  of  the  instances 
of  fish  which  would  give  as  great  a  claim  to  property.  On  many  of 
the  rivers  of  the  east  coast  of  Scotland  the  fish  of  the  river  are  as 
distinct  as  they  can  be.  There  are  two  rivers  that  run  into  the  Moray 
Firth:  the  Ness  and  the  Beauly.  They  are  Salmon  rivers  and  they 
have  perfectly  distinct  Salmon.  No  Ness  salmon  are  ever  seen  in  the 
Beauly,  and  no  Beauly  Salmon  are  ever  seen  in  the  Ness.  They  go 
out  and  feed  in  the  Ocean  and  are  caught  promiscuously  there  and  if 
the  owners  of  those  rivers  did  not  exercise  the  abstinence  that  my 
learned  friend  talks  about  they  could  be  killed  to  such  an  extent  that  in 
a  few  years  no  fish  would  be  left. 

The  President. — Are  there  not  laws  relating  to  thatf 

Sir  Richard  Webster. — None  except  a  close  time,  and  a  provision 
that  the  nets  shall  not  be  put  in  more  than  a  certain  number  of  hours 
a  week.  There  are  local  laws  that  in  every  week  nets  must  be  left  off 
for  48  hours,  or  24  hours  as  the  case  may  be,  so  that  the  fish  can  get  up 
and  down  again,  but  that  is  entirely  by  municipal  legislation.  So  far 
as  actual  property  is  concerned  in  these  fish  there  is  no  distinction. 
They  can  be  identified  when  caught  as  to  which  river  they  have  come 
from*  and  they  are,  as  a  matter  of  fact,  though  I  am  anticipating,  arti- 
ficially hatched  and  bred  largely  to  increase  the  stock  in  a  great  number 
of  places:  a  form  of  industry  which  is  impossible  according  to  our 
present  knowledge  of  seals,  and  yet  in  this  case  property  in  the  fish  has 
not  been  recognized. 

The  President. — Are  they  ever  fished  in  the  open  seat 

Sir  Richard  Webster. — Yes. 

The  President. — There  is  no  municipal  law  against  thatf 

Sir  Richard  Webster. — No;  there  is  no  municipal  law  against 
that,  except  on  some  of  the  foreshores  there  are  certain  privileges  of 
setting  nets;  but  that  is  a  privilege  given  to  certain  persons  under 
Royal  franchise,  and  has  nothing  to  do  with  the  open  sea. 

Senator  Morgan. — In  your  studies  of  Natural  History,  Sir  Richard, 
which  seem  to  be  very  broad  and  very  exact,  have  you  found  an  animal, 
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feathered,  furred,  or  scaled  (the  coating  makes  no  difference)  that,  by 
its  instinctive  characteristics,  surrenders  itself  in  regard  to  its  power 
of  escape  to  the  same  extent  as  the  fur-seal  does  on  the  land  f 

Sir  Richard  Webster. — That  entirely  depends  on  what  you  mean, 
Senator  Morgan,  by  "surrenders  itself".  When  I  come  to  that  part  of 
the  case,  what  I  am  going  to  suggest  to  you  is,  except  people  get  round 
and  frighten  it,  it  never  surrenders  itself  at  all.  May  I  tell  you  an 
exact  case  that  seems  in  point?  One  of  the  most  interesting  birds  on 
the  coast  of  Scotland  is  the  Solan  Goose,  which  is  a  very  beautiful 
bird  that  breeds,  so  far  as  I  know,  in  two  or  three  places  only,  and  one 
of  those  places  is  off  the  Orkneys,  100  miles  out, — there  are  two  Bocks, 
called  the  "  Stack"  and  the  " Skerries",  out  in  the  Atlantic;  and  people 
go  to  take  a  certain  number  of  eggs,  and  the  hen-birds,  the  wildest 
known,  will  sit  on  their  nests,  so  that  you  can  hit  them  with  a  stick  as 
you  pass  by. 

1  have  known  people  who  have  done  it,  they  will  hiss  at  you,  and 
these  wild  birds,  while  sitting  on  their  nests  will  allow  you  to  knock 
them  on  the  head,  if  you  like. 

Senator  Morgan. — Then,  as  to  the  male  birdf 

Sir  Bichard  Webster. — Well,  he  would  not  be  much  use  without 
the  hen. 

Senator  Morgan. — So  that,  if  you  kill  the  males  and  not  the  hens, 
there  will  not  be  much  progress  in  killing. 

Sir  Biohard  Webster. — The  male  bird  would  fly  away;  and,  if 
you  attempted  to  drive  the  bull-seals  away,  you  would  not  have  much 
progress  then. 

Senator  Morgan. — But  they  do  not  seem  to  escape  at  all. 

Sir  Bichard  Webster. — I  cannot  tell  what  is  in  your  mind  as  to 
the  habits  of  these  seals — I  shall  have  to  trouble  you  some  other  day 
with  regard  to  that;  but  that  I  should  not  be  thought  to  have  my 
answer  ready,  I  submit  what  happens  with  regard  to  these  seals  is,  that 
they  are  frightened  and  from  fear  and  fear  alone  are  made  and  not 
induced  (in  the  ordinary  sense  of  the  word)  t©  travel  long  distances  out 
of  what  I  shall  call  their  natural  element  are  reduced  into  a  condition 
where  they  suffer  immensely,  and  being  in  that  condition  from  which 
they  cannot  escape,  they  are  then  killed,  and  if  that  is  surrendering 
themselves — supposing  that  is  what  you  mean  by  it — I  have  not  a 
word  to  say. 

Senator  Morgan. — I  never  heard  that,  seals  were  so  frightened  as  to 
haul  out  of  the  sea  on  to  the  shore. 

Sir  Bichard  Webster. — No,  but  you  were  good  enough,  as  I  under- 
stand, to  put  it  to  me  that  they  surrender  themselves  so  that  they  could 
be  dealt  with  by  man. 

Senator  Morgan. — I  do  not  mean  by  a  voluntary  act,  but  by  an 
instinct  from  which  they  cannot  escape. 

Sir  Bichard  Webster. — Of  course,  you  have  more  knowledge  than 
I  have  of  this,  but  I  do  not  suppose  a  three  or  four  year  old  seal,  when 
he  comes  out  for  the  first  time,  knows  that  he  is  going  to  be  driven, 
I  venture  to  think  that  if  a  seal  comes  out  upon  the  island,  he  has  no 
idea  he  is  going  to  have  boys  to  shout  round  and  drive  him  up  till  he  is 
in  the  condition  to  which  I  will  call  attention  some  day  or  other,  and 
then  to  receive  the  final  blow. 

Senator  Morgan. — And  I  have  no  idea  that  he  would  have  any  such 
expectation,  but  if  he  had,  I  think  he  would  come  out  any  way. 
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Sir  Kichard  Webster. — I  do  not  think  the  evidence  supports  your 
inference,  Sir;  but  that  is  not  a  matter  we  are  discussing.  You  must 
not  take  me  as  saying  anything  to  show  that  I  accede  to  or  acquiesce 
in  your  view  of  the  facts. 

1  entirely  deny,  you  must  understand,  that  that  condition  of  things 
is  at  all  different  from  that  which  exists  in  the  case  of  many  other  birds 
and  animals;  and  I  say,  submitting  or  surrendering  in  that  sense  is 
common  to  many  other  animals  besides  the  seal.  It  is  as  common  an 
incident  in  the  life  of  the  salmon  as  it  is  in  the  life  of  the  seal.  It  is 
obvious,  at  this  time  of  the  day  I  should  not  be  justified  in  attempting 
to  answer  you  at  greater  length  than  I  have  in  the  few  words  I  have 
addressed  to  you  in  reply  to  your  question. 

| The  Tribunal  then  adjourned  till  Tuesday  next,  June  6th,  1893,  at 
11.30  o'clock  A.  M.] 


THIRTY-THIRD  DAY,  JUNE  6th,  1893. 

The  President. — Before  you  begin,  Sir  Bichard,  Mr.  Oram  wishes 
to  say  something. 

Mr.  Gram. — The  Appendix  vol.  I  to  the  United  States  Case  gives 
the  text  of  the  law  and  regulations  relating  to  the  protection  of  whales 
on  the  coast  of  Finninarken.  It  was  my  intention  later  on  to  explain  to 
my  colleagues  these  laws  and  regulations,  by  supplying  some  informa- 
tion about  the  natural  conditions  of  Norway  and  Sweden  which  have 
necessitated  the  establishment  of  special  rules  concerning  the  territorial 
waters,  and  to  state  at  the  same  time  my  opinion  as  to  whether  those 
rules  and  their  subject  matter  may  be  considered  as  having  any  bearing 
upon  the  present  case.  As,  however,  in  the  later  sittings  reference  has 
repeatedly  been  made  to  the  Norwegian  legislation  concerning  this 
matter,  I  think  it  might  be  of  some  use  at  the  present  juncture  to  give 
a  very  brief  account  of  the  leading  features  of  those  rules. 

The  peculiarity  of  the  Norwegian  law  quoted  by  the  Counsel  for  the 
United  States,  consists  in  its  providing  for  a  close  season  for  the  whal- 
ing. As  to  its  stipulations  about  inner  and  territorial  waters,  such 
stipulations  are  simply  applications  to  a  special  case  of  general  princi- 
ples laid  down  in  the  Norwegian  legislation  concerning  the  gulfs  and 
the  waters  washing  the  coasts.  A  glance  at  the  map  will  be  sufficient 
to  show  the  great  number  of  gulfs  or  "  fiords ",  and  their  importance 
for  the  inhabitants  of  Norway.  Some  of  those  "fiords"  have  a  consid- 
erable development,  stretching  themselves  far  into  the  country  and 
being  at  their  mouth  very  wide.  Nevertheless  they  have  been  from 
time  immemorial  considered  as  inner-waters,  and  this  principle  has 
always  been  maintained,  even  as  against  foreign  subjects. 

More  than  twenty  years  ago,  a  foreign  government  once  complained 
that  a  vessel  of  their  nationality  had  been  prevented  from  fishing  in  one 
of  the  largest  fiords  of  Norway,  in  the  northern  part  of  the  country. 
The  fishing  is  carried  on  in  that  neighborhood  during  the  first  four 
months  of  every  year,  and  is  of  extraordinary  importance  to  the  coun- 
try, some  30,000  people  gathering  there  from  South  and  North  in  order 
to  earn  their  living.  A  government  inspector  controls  the  fishing  going 
on  in  the  waters  of  the  fiord,  which  is  sheltered  by  a  range  of  islands 
against  the  violence  of  the  sea.  The  appearance  in  these  waters  of  a 
foreign  vessel  pretending  to  take  its  share  of  the  fishing,  was  an  unheard 
of  occurrence,  and  in  the  ensuing  diplomatic  correspondence  the  exclu- 
sive right  of  Norwegian  subjects  to  this  industry  was  energetically 
insisted  upon  as  founded  on  immemorial  practice. 

Besides  Sweden  and  Norway  have  never  recognized  the  three-mile 
limit  as  the  confines  of  their  territorial  waters.  They  have  neither  con- 
cluded nor  acceded  to  any  treaty  consecrating  that  rule.  By  their  munic- 
ipal laws  the  limit  has  generally  been  fixed  at  one  geographical  mile, 
or  one-fifteenth  part  of  a  degree  of  latitude,  or  four  marine  miles;  no 
narrower  limit  having  ever  been  adopted.    In  fact,  in  regard  to  this 

Suestion  of  the  fishing  rights,  so  important  to  both  of  the  united  king- 
oms,  these  limits  have  in  many  instances  been  found  to  be  even  too 
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narrow.  As  to  this  question  and  others  therewith  connected,  I  beg  to 
refer  to  the  communications  presented  by  the  Norwegian  and  Swedish 
members  in  the  sittings  of  the  Institut  de  Droit  International  in  1891 
and  1892.  I  wish  also  concerning  the  subject  which  I  have  now  very 
briefly  treated,  to  refer,  to  the  proceedings  of  the  Conference  of  Hague, 
in  1892,  (Marten's  Nouveau  Recueil  GSnSral,  ll*me  s6rie,  volume  IX), 
containing  the  reasons  why  Sweden  and  Norway  have  not  adhered  to 
the  Treaty  of  Hague. 

The  President. — I  would  beg  the  Counsel  of  both  parties  to  keep  in 
remembrance  the  observations  of  Mr.  Gram  if  they  are  inclined  to  quote 
the  example  of  the  Norwegian  Waters;  but  I  wish  to  state  once  more 
very  distinctly  that  the  question  of  the  definition  of  what  are  territo- 
rial waters  is  not  before  us,  and  it  is  not  the  intention  of  this  Tribunal 
to  express  any  opinion  as  to  the  definition  of  territorial  waters. 

Sir  Richard  Webster. — It  is  only  necessary,  Mr.  President,  in 
acknowledging,  so  far  as  the  Counsel  of  Great  Britain  are  concerned, our 
appreciation  of  the  courtesy  of  Mr.  Gram  with  regard  to  the  Memoran- 
dum he  has  been  good  enough  to  read  to  us  which  will  no  doubt  appear 
upon  the  Notes  of  the  Proceedings,  for  us  to  say  it  is  exactly  in  accord- 
ance with  the  view  which  I  understand  the  Attorney  General  to  have 
expressed,  and  which  I  expressed  a  few  days  ago,  in  regard  to  this  mat- 
ter; that,  knowing  perfectly  well  the  question  of  territorial  waters  was 
not  before  you,  I  merely  stated,  so  far  as  my  own  reading  and  informa- 
tion went,  the  doctrine  of  territorial  waters  in  Norway  and  Sweden  had 
to  be  considered  with  reference  to  the  special  configuration  of  the  coast. 
And  I  did  not  know,  one  way  or  the  other,  whether  or  not  Norway  had 
either  adopted  the  three-mile  limit  or  insisted  upon  a  wider  range.  It  is 
clear,  from  the  Memorandum  that  the  learned  Arbitrator  has  been  good 
enough  to  read  to  us,  the  view  I  expressed  was  in  accordance  with  the 
contention  of  Norway;  and,  further  than  that,  I  would  point  out,  for 
the  reasons  with  which  I  was  not  acquainted, — the  discussion  at 
Hague, — it  is  clear  that  this  matter  has  been  treated  specially  by  Nor- 
way and  Sweden  in  connection  with  their  claim.  If  we  had  been  dis- 
cussing the  question  of  the  claim  of  the  United  States  to  a  territorial 
jurisdiction,  which  is  for  the  purpose  of  their  case  disclaimed,  similar 
considerations  might  have  arisen;  but  they  do  not  arise,  as  the  whole 
of  my  learned  friend's  argument  is  based  on  other  considerations,  to 
which  I  shall  have  to  call  attention  later  on. 

Before  I  conclude  what  I  desire  to  say  on  the  question  of  property 
I  wish  to  supplement  a  few  observations  on  the  subject  to  which  1  re- 
ferred, as  a  little  doubt  was  thrown  upon  the  accuracy  of  my  information 
by  Mr.  Senator  Morgan  when  I  made  my  statement  with  regard  to  Japan. 
First  he  intimated  that  Shimonoseki  Straits  had  been  opened  a  good 
many  years  before;  and  second  he  thought  I  was  not  correctly  informed 
in  my  suggestion  that  the  United  States  relied  upon  treaty.  I  have 
obtained  the  most  accurate  information  on  the  matter  and  in  both  those 
matters  I  may  say  my  information  was  strictly  accurate.  The  Shimo- 
noseki Straits,  and  all  the  waters  of  Japan,  had  prior  to  1854  been 
absolutely  closed  to  foreigners  for  upwards  of*  250  years,  the  only  per- 
sons who  had  any  settlement  there  were  the  Dutch  who  had  a  small 
settlement.  In  1854  a  treaty  of  navigation  and  for  the  opening  of  cer- 
tain ports  was  made  by  the  United  States, — and  I  only  surmised  this 
the  other  day,  because  I  had  not  had  the  opportunity  of  looking  it  up, — 
the  first  treaty  was  made  by  the  United  States  in  1854  and  it  was  not 
till  after  that  treaty  that  14  other  Powers  including  Great  Britain  and 
France  came  in  in  the  year  1857  and  1858,  and  the  right  to  navigate 
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the  Shimonoseki  Strait  had  been  claimed  by  all  the  powers  by  virtue 
of  these  treaties  and  by  no  other  claim  so  far  as  I  have  been  able  to 
ascertain. 

The  learned  Senator  was  perfectly  accurate  in  referring  to  its  nar- 
rowness but  he  rather  stated  it  against  himself,  because  it  i#  less  than 
a  mile  wide  iu  one  pla':e,  and  the  opening  at  the  other  enxl,  clear  of  the 
islands,  is  less  than  four  miles,  so  that  it  would  have  been  difficult 
unless  there  had  been  some  immemorial  usage  or  some  Treaty,  for  any 
nation  such  as  Great  Britain  or  France  to  have  claimed  a  right  of  navi- 
gating in  such  waters.  The  Treaty  was  in  fact  concluded  with  the 
Shogun,  and  when  the  authority  of  the  Emperor  was  restored  it  was  not 
considered  necessary  to  ratify  again  the  Treaties.  The  only  alteration 
was  that  in  the  case  of  Great  Britain  an  Order  in  Council  was  issued 
substituting  the  name  of  the  Emperor  for  the  name  of  the  Shogun ; 
and  when  the  disturbance  by  Prince  Choshiu  arose  all  the  Powers  com- 
bined, as  I  stated  on  the  last  occasion,  and  expressed  their  intention  in 
identic  memoranda  to  aid  the  then  Government  of  Japan  in  putting 
down  the  interference  of  the  rebellious  prince  Choshiu  who  was  pur- 
porting to  interfere,  and  in  fact  interfering,  with  the  rights  of  navi- 
gating under  those  Treaties.  I  mention  the  matter  now  as  I  was,  of 
course,  anxious  to  look  up  any  point  as  to  which  there  was  a  lingering 
doubt  in  the  mind  of  the  Tribunal.  I  have  ascertained  those  facts, 
and  I  need  not  say  that  all  the  information  in  my  possession  is  at  the 
disposal  of  any  of  the  members  of  the  Tribunal. 

Senator  Morgan. — Well  Sir  .Richard,  I  think  it  only  right  to  say  I 
have  that  Treaty  of  1854  before  me,  and  the  United  States  have  the 
right,  under  Article  2  to  enter  the  ports  of  Simoda  and  Nagasaki  and 
the  port  of  Hakodadi,  which  I  think  is  not  on  the  straits  of  Sliimono- 
seki.   Those  are  the  only  ports  they  had  the  right  to  enter. 

Sir  Richard  Webster.— Is  not  that  the  Treaty  with  the  favored 
nation  clause  in  it? 

Senator  Morgan. — You  spoke  of  a  Treaty  with  the  United  States  in 
1854,  by  which  this  strait  was  opened  to  the  commerce  of  the  world.  I 
do  not  find  that. 

Sir  Richard  Webster. — I  think  I  said  supplemented  by  the  other 
Treaties  under  which  the  other  Powers  came  in.  It  will  be  found  that 
prior  to  that  Treaty  of  1854  those  Straits  were  closed,  and  they  remained 
open  from  1854  till  Prince  Choshiu  attempted  to  close  them  in  1864  as  I 
mentioned  the  other  day. 

Senator  Morgan. — I  meant  to  state  the  attitude  of  the  United  States 
Government*  towards  that  country — they  claimed  no  Treaty  right  of 
going  through  the  Straits  of  Shimonoseki  at  all.  They  claimed  it  on 
the  ground  that  it  was  part  of  the  high  sea,  because  it  was  a  strait 
connecting  two  great  seas — the  Sea  of  Japan  on  the  south,  and  the 
Yellow  Sea,  I  think  it  was,  or  the  Sea  of  Corea  on  the  north. 

Sir  Richard  Webster. — Well,  Mr.  President,  I  must  not  appear  to 
enter  into  a  controversy  with  the  learned  Senator,  but  I  looked  at  the 
identic  notes  that  were  signed  in  the  year  referred  to,  and  I  can  only 
say  I  believe  it  will  bo  found  that  the  United  States  claim  was  founded 
on  Treaty.  It  seems  to  me  sufficient  for  my  purpose  to  call  attention 
to  that,  and  as  I  cannot  say  that  my  information  as  to  the  facts  accords 
with  what  the  learned  Senator  says,  I  have  performed  my  duty  in  call- 
ing the  attention  of  the  Tribunal  to  what  I  understand  to  be  those  facts. 

Now,  Mr.  President,  I  had  practically  concluded  what  I  desire  to  say 
on  the  question  of  property  at  the  sitting  of  the  Tribunal  on  Friday 
last,  but  I  presume  I  may  be  possibly  expected  to  make  one  or  two 
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observations  applicable,  so  to  speak,  to  this  particular  tribe  of  animals, 
the  seals.  I  do  not  wish  to  add  anything  to  the  general  description  of 
them  given  by  my  learned  friend,  the  Attorney  General.  I  confess  I 
was  somewhat  surprised  in  reading  through  the  argument  of  Mr.  Cou- 
dert,  and  the  passage  I  refer  to  will  be  found  at  page  594  of  the  revised 
print  before  the  Tribunal,  when  he  stated  that  seals  were  only  amphib- 
ious as  the  result  of  education.  It  struck  me  as  a  somewhat  strained 
view.  We  know  on  the  evidence  that  although  young  seals  would  be 
drowned  if  they  were  allowed  to  remain  in  the  water  too  long,  that  is 
to  say,  that  they  cannot  sustain  themselves  in  the  water  during  the 
first  years  of  their  birth  any  more  than  birds  can  fly  when  they  are 
first  hatched 

Lord  Hannen. — You  used  the  word  "  years ",  I  suppose  you  would 
say  "months". 

Sir  Richard  Webster. — I  ought  to  have  said  "days"  of  their  birth 
any  more  than  birds  can  fly;  but  we  know  that  the  instinct  is  there, 
for  there  is  abundant  evidence  that  pup  seals  have  swum  when  in  the 
water.  I  mention  this  to  show  that  the  argument  of  the  United  States 
has  gone  to  very  remarkable  lengths  when  it  leads  my  learned  friend 
to  suggest  that  the  amphibious  nature  of  the  seals  is  only  the  result  of 
education. 

I  wish  to  say  a  word  on  that  which  both  my  learned  friends,  Mr. 
Carter  and  Mr.  Coudert,  regarded  as  of  importance, — the  question  of 
intermingling;  and  certainly,  from  a  most  careful  view  of  this  evidence, 
I  say  he  will  be  a  very  bold  man  who  would  suggest  that  these  seals 
did  not  intermingle,  whether  you  take  the  evidence  of  the  United  States 
alone  or  whether  you  take  the  body  of  evidence  on  both  sides. 

I  will  remind  you  in  a  few  moments  of  one  or  two  matters  which  bear 
directly  upon  that.  You  will  remember  that  my  learned  friend,  the 
Attorney  General,  read  to  the  Tribunal  extracts  from  the  evidence  of 
the  fur  merchants,  showing  the  existence  in  the  Alaska  catch  of  skins 
which  could  not  be  distinguished  from  the  Commander  and  Copper 
Island  skins,  and  in  the  Commander  and  Copper  Island  catch  of  skins 
which  could  not  be  distinguished  from  the  Alaskan.  He  further  read 
to  the  Tribunal  evidence  to  show  that  in  the  same  catches  there  are 
also  skins  in  the  Alaska  and  Copper  Islands  respectively  which  prac- 
tically show  interbreeding.  I  desire  to  supplement  that  evidence  with 
one  or  two  observations,  directing  the  attention  of  the  Tribuual  to  two 
or  three  matters  in  the  same  connection.  First,  I  should  like  to  tell 
the  Tribunal  that  there  are  no  less  than  32  Furriers  of  independent 
position,  many  of  them  giving  evidence  for  the  United  States,  to  many 
of  whom  my  learned  friend,  Mr.  Coudert,  appealed  as  being  witnesses 
of  impartiality  and  integrity, — there  are  32  witnesses,  who  will  be 
found  on  pages  238  to  251  of  the  2nd  volume  of  the  British  Counter  Case, 
who  speak  to  the  finding  of  these  skins,  as  I  have  said,  indistinguish- 
able among  the  Alaskan  catch  from  the  Copper  and  Commander  Island 
catch.  Mr.  Coudert  felt  that  that  would  be  important  evidence,  for, 
on  page  618  of  the  Revised  Print,  he  said: 

But  upon  this  you  will  observe  that  there  is  not  one  single  witness  who  will  tes- 
tify that  he  ever  found  a  skin  which  he  would  call  a  Copper  skin,  in  a  consignment 
of  Alaskan  skins. 

I  do  not,  of  course,  want  to  prove  my  learned  friend  to  be  in  the 
wrong,  because  it  was  a  matter  to  which  perhaps  he  had  not  had  his 
attention  sufficiently  directed  toj  but  so  far  from  there  not  being  a  single 
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witness,  there  are  that  number  of  witnesses  to  which  I  have  referred, 
and  many  of  them  (some  15  or  20)  state  the  actual  percentage  or  extent 
to  which  they  think  those  skins  occur. 

Now,  Sir,  there  is  another  body  of  testimony  to  which  I  desire,  for  a 
few  moments,  to  direct  the  attention  of  the  Tribunal — that  is  the  evi- 
dence of  no  less  than  57  witnesses  who  having  sailed  across  Behring 
Sea,  and  having  sailed  across  the  Pacific  Ocean  south  of  the  Aleutian 
Islands,  state  they  have  seen  on  a  variety  of  voyages,  at  a  variety  of 
latitudes,  and  a  variety  of  positions,  practically  continuously  scattered 
seals  across  the  sea.  Well,  Sir,  of  course  it  maybe  true  that  this  kind 
of  evidence  is  to  be  wholly  disregarded,  but  I  would  ask  the  Tribunal 
first  to  consider  for  a  moment  what  the  probabilities  of  the  matter  are. 
That  large  masses  of  seals  do  go  to  the  Commander  Islands,  do  go  to 
the  Pribilof  Islands,  is  of  course  plain.  It  is  stated  in  the  first  instance 
by  the  British  Commissioners,  and  recognized  by  every  one  who  has 
investigated  this  matter;  but  when  they  are  on  the  sea  they  must,  to  a 
large  extent,  be  influenced  by  what  is  the  actual  position  of  the  shoals 
of  fish  upon  which  they  feed. 

It  is  now  plain  from  the  evidence  of  the  United  States  witnesses,  as 
well  as  ours,  that  the  seals  feed  largely  on  herrings  cod  salmon  and  on 
other  fish — that  it  is  not  a  fact  that  they  feed  solely  upon  squid  or 
solely  upon  those  animals  or  fish  which  would  be  found  on  the  surface. 
Therefore  that  these  shoals  of  fish  do  shift,  is  spoken  to  by  many  wit- 
nesses, and  as  one  would  expect  from  one's  general  knowledge  of  natural 
history;  you  have  therefore  the  testimony  to  be  found  summarized  in 
pages  23  to  27  of  the  2nd  volume  of  the  Appendix  to  the  British 
Counter  Case.  You  will  find  the  evidence  of  57  witnesses  who,  sailing 
across  Behring  Sea  at  all  times  of  the  summer — after  May — sailing  across 
the  North  Pacific  Ocean,  even  in  months  which  range  over  a  longer 
period,  have  found  these  seals  in  thin  scattered  numbers  going  one  or 
two  at  a  time,  or  three  or  four  at  a  time,  practically  the  whole  way  over. 
But  Mr.  President  let  us  for  a  moment  consider  what  the  United  States 
evidenceshows  upon  this  matter,  because  really  looked  at  fairly,  and  with- 
out an  attempt  to  contradict  what  may  be  said  in  support  of  this  theory,  I 
shall  submit  to  this  Tribunal  that  it  disproves  altogether  the  theory 
of  nonintermingling.  There  is  the  testimony  of  a  witness  at  page 
215  of  the  2nd  volume  of  Appendix  to  the  United  States  Case.  His 
name  is  Prokopief,  and  I  will  just  tell  you  what  he  proves.  Would  it 
be  troubling  the  Tribunal  too  much  to  ask  them  just  to  open  map  n°  1 
of  the  United  States — I  mean  the  map  of  Behring  Sea  and  the  North 
Pacific.  Just  a  little  to  the  south-east  of  the  end  of  the  line  of  demar- 
cation, you  will  see  the  Island  of  Attn.  Just  to  the  right  of  that,  you 
will  see  the  Island  of  Semichi,  and  then,  a  little  further  about  an  inch 
on  the  map  which  represents  150  miles  to  the  right,  you  will  see 
Amchitka.  Now  this  witness  says  he  has  seen  seals  constantly  as 
far  as  Amchitka  and  that  he  has  seen  them  in  batches  between  Attn 
and  Agattu;  that  he  has  seen  them  30  miles  east  of  the  Semichi  Isl- 
ands; so  that,  if  you  took  the  evidence  of  this  gentleman  Prokopief, 
and  assume  it  to  be  (as  I  will  assume  it  to  be)  perfectly  honest,  the 
limit  to  which  he  reduces  the  zone  where  no  scattered  seals  are  to  be 
seen  is  140  miles. 

The  zone  or  the  space  between  which  he  says  he  finds  there  are  seals 
is  140  miles.  Now  will  the  Tribunal  consider  for  a  moment  what  the 
problem  is— and  bring  to  bear  their  general  knowledge  on  the 
evidence! 
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It  is  admitted  that  seals  have  come  from  the  Pribilof  Islands  down 
to  Amchitka.  That  will  be  a  distance,  roughly,  of  between  500  or  600 
miles.  The  distance  from  the  nearest  of  the  Pribilof  Islands  to  the 
Aleutian  Islands  is  .182  miles.  It  is  put  by  some  witnesses  as  200  miles; 
but  I  will  take  the  smallest  distance,  182.  From  the  Pribiloffs  to 
Amchitka  you  will  see,  roughly,  is  a  little  more  than  double  that  dis- 
tance; that  would  be  between  400  and  500  miles  however,  the  seals  are 
supposed  to  liave  come  and  probably  have  come.  Of  course,  if  the 
seals  have  crossed  over  the  30  miles,  so  much  then  of  intermingling  is 
proved  at  once;  but  the  seals  are  supposed  to  have  come  from  the 
Commander  Islands  down,  30  miles  east  of  Semichi.  As  far  as  I  can 
judge  by  my  eye,  that  again  would  be  about  250  miles,  I  should  say — 
perhaps  rather  more,  300.  I  will  show  presently  that  seals  have  also 
been  found  right  up  into  Behring  Sea  near  Behring  Straits.  We  know 
they  have  been  found  all  along  these  Aleutian  Islands  from  time  to 
time,  and  I  will  also  remind  you  they  have  been  found  spread  out 
across  these  seas.  Now  I  want  to  ask  you  upon  what  reasoning — upon 
what  line  of  thought  is  it  to  be  suggested  that  having  gone  the  500 
miles — having  gone  the  distance  which  would  indicate  that  they  are 
roving  about— they  do  not  pass  over  the  140  miles?  What  magic  is 
there  in  that  140  miles,  it  being  the  strongest  corroboration  of  the 
fact  which  is  sworn  to  by  upwards  of  30  independent  witnesses,  that 
the  skins  are,  in  fact,  found  identical  in  the  two  consignments,  and  also - 
seem  to  partake  to  a  great  extent  of  one  character  and  to  a  great 
extent  of  the  other.  Upon  this,  let  me  simply  mention  a  subject  which 
I  do  not  wish  to  elaborate  at  length,  for  reasons  which  the  Tribunal 
will,  I  am  sure,  appreciate. 

Mr.  Phelps. — I  beg  my  friend's  pardon,  for  interrupting  him,  but  I 
think,  if  he  will  kindly  read  the  evidence  of  this  witness  which  he  is 
quoting  he  will  perceive  that  he  has  not  understood  him  quite  correctly. 

General  Poster. — The  first  paragraph — that  is  all. 

Sir  Richard  Webster. — I  will  read  the  whole  of  it.    He  says : 

I  am  a  hunter  of  the  sea  otter  and  blue  fox  and  have  lived  in  this  vicinity  all  my 
life.  I  hunt  about  Attn,  Semichi  Islands.  Have  never  hunted  nor  killed  a  fur-seal. 
Fur  seals  do  not  regularly  frequent  these  regions  and  I  have  seen  none  but  a  few 
scattering  ones  in  twenty  years.  Thirty  years  ago,  when  the  Russians  controlled 
these  islands,  I  used  to  see  a  few  medium  sized  fur  seals,  on  in  the  summer,  generally 
in  June,  travelling  to  the  north,  I  think ;  for  the  Commander  Islands.  . 

Now,  observe  that:  from  the  Amchitka  Island  down  to  the  north- 
west,— that  is,  going  away  over  the  very  branch  of  the  sea  in  question, 
if  his  opinion  is  right, — from  that  Island  down  away  to  the  north-west, 
I  think,  to  the  Commander  Islands. 

Then  he  goes  on  to  say: 

The  farthest  east  I  have  ever  observed  them  was  about  30  miles  east  of  the  Semi- 
chi Islands ;  do  not  think  those  going  to  the  Commander  Islands  ever  go  farther  east 
than  that.  Those  most  seen  in  former  times  were  generally  feeding  and  sleeping 
about  the  kelp  patches  between  Attu  and  Agattu,  and  the  Semichi  Islands,  where 
the  mackerel  abounds. 

We  know  the  mackerel  are  about  the  most  fleeting  fish  there  are. 
Then  he  says: 

They  decreased  in  numbers  constantly,  and  now  are  only  seen  on  very  rare 
occasions. 

Whether  I  misrepresented — I  am  sure  my  friend  does  not  mean  to 
say  I  misrepresented — whether  I  misappreciated  that  evidence,  I  will 
leave  the  minds  of  the  Tribunal  to  judge. 
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General  Foster. — He  does  not  say  that  the  Pribilof  Island  seals 
came  to  that  island. 

Sir  Richard  Webster. — I  beg  my  friend's  pardon.  I  see  General 
Poster's  point.  It  is  better  for  me — but  I  do  not  want  to  argue  this 
case  on  that  theory — if  those  were  only  Commander  Island  seals,  be- 
cause he  is  speaking  of  the  island  of  Amchitka.  I  can  prove  beyond 
all  question,  on  the  evidence,  that  the  Pribilof  Islands  seals  go  and  are 
found — in  fact  that  is  the  United  States  Case — all  along' the  north  of 
the  Aleutian  Islands  in  Behring  Sea.  I  say  that  to  come  to  the  conclu- 
sion that  seals  do  not  pass  across  140  miles  of  sea,  when  they  have  trav- 
ersed hundreds  of  miles,  as  much  at  least  as  500  or  600  miles,  and  do 
traverse  thousands  of  miles,  is  a  conclusion  which,  except  upon  over- 
whelming testimony,  the  Court,  I  submit,  will  not  adopt;  reminding  the 
Court  that  the  seals  from  both  Islands  are  the  same  species.  There  is  no 
distinction  between  the  animals.  Any  distinction  in  the  Airs  is  due  to 
the  climatic  conditions,  and  possibly  the  curing  conditions  of  the  Pribi- 
lof Islands  and  the  Commander  Islands  respectively;  and  Mr.  Senator 
Morgan,  when  Mr.  Coudert  was  arguing,  stated  at  page  638,  that  the 
feeding  grounds  shifted — could  not  be  located — and  that,  therefore,  it 
was  not  possible  to  define  the  exact  place  where  the  seals  might  be  one 
year,  as  with  another. 

Senator  Morgan. — I  only  asked  the  question. 
•  Sir  Eichard  Webster. — I  am  much  obliged,  Sir,  I  understand. 
But  Mr.  President,  will  you  look  at  the  evidence  of  Captain  Hooper  t 
It  will  be  found  at  page  216  of  the  American  Counter  Case.  Captain 
Hooper  fouud  the  seals  in  large  numbers  300  miles  west  of  the  islands. 
It  is  no  question  of  females — it  is  the  question  of  finding  seals  in  large 
numbers  300  miles  to  the  west.    He  says: 

During  the  run  of  400  miles  from  Lat.  58°  22'  N.,  Long.  177°  42'  W.,  to  Lat.  55°  38' 
N.,  Long.  174°  23'  W.f  no  seals  were  observed,  although  a  careful  look  oat  for  them 
was  kept  at  all  times. 

Numerous  seals  having  been  found  in  these  latitudes  at  a  distance  of  300  miles  I  infer 
that  the  western  limit  of  the  range  of  the  Pribilof  herd  of  seals  is  between  two  and 
three  hundred  miles  from  the  islands  and  that  the  herds  from  the  Pribilof  and  Com- 
mander groups  of  islands  do  not  mingle. 

I  ask  why  when  numerous  seals  are  found  at  a  distance  of  300  miles, 
it  shall  from  that  be  inferred  that  the  western  limit  is  between  200  and 
300  miles  ?  •  It  is  a  difficult  thing  quite  to  appreciate.  I  am  not  unduly  or 
unfairly  criticising  Captain  Hooper's  evidence  but  I  point  to  numbers 
of  seals  having  been  found  at  a  distance  of  300  miles  from  the  Pribiloff 
Islands — I  am  content  to  show  that  those  animals,  speaking  of  them  as 
scattered  animals — not  as  thick,  dense  flocks  ofthein  round  the  Pribiloff 
Islands — do  travel  a  considerable  distance,  and  again  I  say:  What 
argument  is  there  which  is  conclusive;  or  which  you  can  say  is  found 
in  any  way  sufficiently  powerful,  to  induce  you  to  come  to  the  belief 
that  they  do  not  travel  that  intermediate  140  miles  which  is  suggested 
to  be  the  zone  of  separation  between  the  two  herds?  I  am  not  now, 
Mr.  President,  criticising  this  matter  at  length.  I  shall  have  to  deal 
with  it  at  length  when  I  touch  the  question  of  regulations,  and  I  shall 
then  venture  to  urge  before  this  Tribunal  that  the  opinion  of  the  British 
Commissioners  is  completely  justified  by  the  evidence  subsequently 
taken.  There  is  a  very  convenient  summary  of  the  evidence  upon  this 
matter  at  pages  23  and  24  of  the  Supplementary  Eeport  of  the  British 
commissioners.  I  am  only  using  this  as  a  part  of  my  argument  in  order 
to  show  what  is  the  existing  state  of  the  evidence  with  regard  to  the 
distances  to  which  the  seals  approach  one  another.  I  will  begin  to 
read  from  the  bottom  of  page  23. 
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In  oar  previous  report,  as  the  existence  of  a  certain  amount  of  intermingling  had 
never  been  questioned,  it  was  not  considered  necessary  to  note  in  detail  the  evidence 
and  the  observations  npon  which  the  general  statements  made  were  based,  but  in 
conjunction  with  the  information  since  obtained  this  becomes  more  important. 

Now  this  is  referring  to  the  information  they  had  when  they  made 
their  Report  stating  there  was  intermingling.    It  goes  on: 

This  information  consisted,  in  the  first  place,  of  statements  by  pelagic  sealers  to 
the  effect  that,  when  crossing  Behring  Sea  from  the  eastern  to  the  western  side,  fur 
seals  were  frequently  seen  by  them  in  all  longitudes;  secondly,  of  our  own  observa- 
tions and  of  enquiries  locally  made  along  the  Aleutian  Chain. 

My  friends  do  not,  of  coarse,  dispute  the  accuracy  of  facts  actually 
spoken  to  by  Dr.  Dawson  and  Sir  George  Baden  Powell. 

Mr.  Phelps. — We  very  much  dispute  the  accuracy  of  facts  which  are 
brought  into  this  Supplementary  Report  that  we  had  never  heard  of 
before,  and  we  did  not  understand  the  decision  of  the  Tribunal  to  make 
them  evidence.    We  should  contend  they  are  not. 

Mr.  Justice  Harlan. — Sir  Richard  only  adopts  them  as  part  of  his 
argument,  he  said. 

Sir  Richard  Websteb. — I  am  distinctly  in  accordance  with  the 
decision  of  the  Tribunal. 

Mr.  Phelps. — I  understood  my  friend  to  say  he  was  referring  to  the 
subsequent  information  obtained  by  these  gentlemen. 

Sir  Richard  Webster. — My  friend,  Mr.  Phelps,  misunderstood 
me.  I  was  referring  to  what  the  gentlemen  themselves  observed  in  the 
year  1891,  which  they  had  not  previously  stated  in  their  report,  because 
they  did  not  understand  the  matter  to  be  questioned.  What  has  been 
ascertained  since  is  in  evidence  in  the  Counter  Case.    It  goes  on : 

While  running  to  the  westward,  north  of,  but  near  to,  the  line  of  the  Aleutian 
Islands,  though  the  circumstances  were  often  unfavourable  for  sighting  seals,  and 
lone  distances  were  passed  by  night,  seals  were  actually  seen  by  us  approximately 
in  the  following  positions : 

August  25th. — North  of  Amukhta  Islands,  longitude  170°  West. 

August  25th.— North  of  Aralia  Island,  longitude  173°  West. 

That  is  going  towards  the  West,  of  course:  they  are  west  longitude 
from  Greenwich.    Then  it  goes  on : 

August  28th — Near  Attn  Island,  longitude  173°  East  (one  seal). 

August  30th — Midway  between  Attu  and  Commander  Islands,  longitude  171°  East. 

Further  to  the  north,  in  the  vicinity  of  the  60th  parallel  of  latitude,  occasional 
seals  were  met  with  at  sea  by  Her  Majesty's  ship  "Nymphe",  and  by  ourselves  in  the 
month  of  September  as  far  to  the  westward  as  174°  30'  West. 

We  also  ascertained  from  Mr.  Grebnitsky,  Superintendent  of  the  Commander 
Islands,  that  fur  seals  had  been  seen  in  1880,  1886,  and  1887,  by  Russian  cruisers 
when  shaping  a  course  from  these  islands  to  Indian  Point,  as  far  north  as  the  60th 
parallel,  and  at  about  the  intersection  of  this  parallel  with  the  180th  meridian.  The 
position  thus  defined  is  within  about  180  miles  of  that  in  which  we  ourselves  saw 
the  first  seals  at  sea  in  approaching  the  Pribiloff  Islands  from  the  northward. 

Information  gathered  on  this  subject  in  the  Aleutian  Islands,  in  1891,  may  be  thus 
summarized. 

Mr.  Phelps. — Pardon  me,  I  think  myself  this  question  should  be 
determined  now.  It  is  a  question  that  we  debated  at  so  great  a  length 
before  the  principal  hearing  commenced — whether  these  British  Com- 
missioners could  come  in,  pending  the  argument,  and,  by  a  new  Report, 
not  provided  for  by  the  Treaty,  and  which  we  have  had  no  opportunity 
of  seeing,  much  less  to  answer,  add  to  those  facts  which  are  to  be 
considered  as  evidence  before  this  Tribunal. 

We  did  not  understand  the  decision  of  this  Tribunal — we  may  have 
misunderstood  it — to  be  that  facts  of  this  character  became  evidence 
in  the  case.    We  understood. the.  decision  to  be  that  the  argument  of- 
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the  British  Commissioners  in  support  of  their  previous  conclusions 
might  be  adopted  by  my  learned  friends  as  part  of  their  argument,  and, 
to  that  we  had  no  objection  whatever,  but  here  my  friend  is  reading 
new  and  additional  statements  of  fact,  which  are  either  evidence  or 
else  they  are  utterly  totally  immaterial.  We  object  to  those  being 
considered  as  a  part  of  the  evidence  in  this  case. 

Sir  Eiohard  Webster. — I  only  desire  to  say  that  I  propose  to  read 
(in  strict  accordance  with  the  decision  of  the  Tribunal)  this  summary 
of  the  evidence  referred  to  as  obtained  by  them  in  1891,  and  all  the 
evidence  in  1892  (which  is  in  the  Counter  Case)  as  a  part  of  my  argu- 
ment. I  understood  that  to  be  distinctly  in  accordance  with  the 
decision  of  the  Tribunal,  but  I  only  wish  to  say — I  am  not  going  to 
argue  the  matter  at  greater  length — that  if  the  Tribunal  give  me  the 
slightest  indication — 

Mr.  Phelps. — Might  I  ask  my  friend  where  this  statement  of  Greb- 
nitsky  of  what  he  gathered  from  the  Russian  cruisers  is  to  be  found 
except  there  t 

Sir  Eiohard  Webster. — I  think  my  learned  friend,  Mr.  Phelps, 
while  Mr.  Williams  was  speaking  to  him,  was  not  paying  attention  to 
me.  I  stated  that  that  was  evidence  obtained  by  the  British  Commis- 
sioners in  the  year  1891,  upon  which  they  made  their  statement.  I  did 
not  say  that  that  was  in  the  appendix. 

Mr.  Phelps. — My  question  was  whether  the  evidence  upon  which 
they  base  this  statement  is  to  be  found  in  this  case  anywhere,  or 
whether  it  is  supplied  in  support  of  a  statement  which  we  claim  to 
have  disputed. 

Sir  Richard  Webster. — It  is  found  in  the  statement  made  by  the 
Commissioners  themselves. 

Lord  Hannen.— Where  is  it  to  be  found! 

Sir  Eiohard  Webster. — As  far  as  I  know  it  is  a  statement  made  by 
the  Commissioners. 

Lord  Hannen. — Where  is  that  statement  to  be  found  t 

Sir  Richard  Webster. — At  page  24. 

Lord  Hannen. — Of  the  Supplemental  Report? 

Sir  Eighard  Webster. — Yes. 

Mr.  Carter. — And  no  where  else. 

Lord  Hannen. — Mr.  Phelps  was  trying  to  ascertain  where  it  appeared 
upon  the  record.    Tou  say  in  the  Supplemental  Report. 

Sir  Eiohard  Webster. — It  did  not  appear  before  and  the  report 
says  so. 

Lord  Hannen. — It  is  the  only  evidence  of  the  statement. 

Sir  Eiohard  Webster. — The  statement  appeared  that  there  was 
intermingling — I  will  refer  to  that  in  a  moment. 

In  the  original  report  the  British  Commissioners  stated  that  in  their 
opinion  the  two  herds  intermingled;  they  had  not  stated  the  evidence 
and  they  proceeded  to  say  this: 

In  oar  previous  report  as  the  existence  of  a  certain  amount  of  intermingling  had 
never  been  questioned,  it  was  not  considered  necessary  to  note  in  detail  the  evidence 
and  the  observations  npon  which  the  general  statements  made  were  based. 

Lord  Hannen. — Well,  you  might  adopt  that  into  your  argument — 
that  that  was  the  reason  why  they  did  it.  Now  what  is  the  next 
statement  t 

Sir  Richard  Webster. — The  next  statement  is  this — that  they  now 
state  what  was  the  information  that  they  had  obtained  in  1891  upon 
which  they  drew  their  conclusion,  they  having  had  no  reason  to  state  it 
before,  because  rightly  or  wrongly  they  did  not  think  this  matter  would 
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be  disputed,  and  that  is,  as  I  understand,  (of  course  I  am  entirely  in 
the  hands  of  the  Tribunal  with  regard  to  this  matter),  a  statement  by 
the  Commissioners  in  exactly  the  same  manner  as  that  which  was 
stated  in  their  original  report,  not  of  course  controlled  by  rules  of  evi- 
dence any  more  than  the  statement  of  the  United  States  Commissioners, 
but  a  statement  of  evidence  they  had  before  them  from  which  they 
drew  their  conclusions.  The  rest  of  the  matter  refers  to  that  which  is 
in  evidence.  What  I  was  reading  when  Mr.  Phelps  interposed  was 
the  statement  by  the  Commissioners  of  what  they  learned  from  Mr* 
Grebnitsky. 

Mr.  Carter. — The  position  of  the  learned  counsel  seems  to  be  this: 
that  if  there  is  any  matter  of  fact  in  the  possession  of  the  British  Com- 
missioners at  the  time  they  drew  their  original  Eeport,  which  matters 
of  fact  are  not  contained  in  it  and  which  are  in  the  nature  of  evidences 
that  they  may  now  introduce  that  evidence  of  these  matters  of  fact,  and 
for  the  reason  that  they  were  not  then  thought  to  be  material.  The 
point  is,  that  it  is  introducing  new  evidence,  and  the  suggestion  that  it 
was  omitted  by  them  at  the  time,  because  they  did  not  think  it  to  be 
material,  does  not  detract  from  the  fact  that  it  is  still  new  evidence,  and 
that  was  excluded  by  this  Tribunal,  as  we  understood,  when  we  debated 
upon  the  question  of  the  introduction  of  this  report. 

Sir  John  Thompson. — It  was  not  excluded. 

Mr.  Carter. — It  was  excluded  as  evidence,  and  was  allowed  to  be 
adopted  by  way  of  argument. 

Sir  John  Thompson. — We  reserved  our  decision  as  to  whether  it 
should  be  received  as  evidence. 

Mr.  Carter. — At  all  events  it  was  not  admitted. 

Sir  John  Thompson. — It  was  not  received. 

Mr.  Carter. — If  the  question  still  remains  open,  we  make  objection 
now. 

Lord  Hannen. — Were  you  going  to  add  anything,  Sir  Eichardf 

Sir  Eichard  Webster. — I  was  going  to  say  this.  As,  of  course, 
this  matter  is  of  more  importance  upon  the  question  of  Regulations 
than  it  is  upon  this  matter — but  for  'the  introduction  of  it  by  Mr. 
Coudert  I  do  not  know  that  I  should  have  referred  to  it — I  was  going 
to  read  the  decision  of  the  Tribunal.  I  am  reading  now  from  page  102 
of  the  revised  report. 

It  is  ordered  that  the  document  entitled  a  supplementary  Report  of  the  British 
Behring  Sea  Commissioners,  dated  January  31st  1803  and  signed  by  George  Baden- 
Powell  and  George  M.  Dawson  and  delivered  to  the  individual  Arbitrators  by  the 
Agent  of  Her  Britannic  Majesty  on  the  25th  day  of  March  1893,  and  which  contains 
a  criticism  of,  or  argument  upon,  the  evidence  in  the  documents  and  papers  previously 
delivered  to  the  Arbitrators,  be  not  now  received,  with  liberty,  however,  to  Counsel 
to  adopt  such  document,  dated  January  31st  1893,  as  part  of  their  oral  argument;  if 
they  deem  proper. 

The  question  as  to  the  admissibility  of  the  documents  or  any  of  them,  constituting 
the  appendices  attached  to  the  said  document  of  January  31st  1893,  is  reserved  for 
further  consideration. 

I  have  not  referred  at  present — I  am  not  going  to  refer  to — any 
appendices,  but  solely  to  the  statement  made  by  the  Commissioners, 
gentlemen  of  repute — as  to  th#  grounds  upon  which  they  made  the 
statement  which  I  referred  to  in  their  original  report.  I  do  not  like  to 
involve  myself  in  matters  of  discussion  and  I  submit  I  am  within  my 
right.  Of  course  I  have  other  important  matters  to  bring  before  the 
Tribunal,  and  unless  the  Tribunal  wished  to  adjourn  formally  to  con- 
sider it,  I  would  rather  postpone  this  matter  for  the  present. 
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The  President. — We  must  reconsider  the  matter  at  any  rate  since 
you  intend  to  use  those  statements  in  your  arguments  on  Regulations. 

Sir  Richard  Webster. — Certainly. 

Mr.  Justice  Harlan. — You  postpone  it  until  that  time,  do  yout 

Sir  Richard  Webster. — Upon  the  least  intimation  from  the  Tri- 
bunal, I  should  do  so. 

Lord  Hannen. — 1  am  very  anxious,  Mr.  Phelps,  so  far  as  I  can. 
always  to  meet  your  views.  Would  it  be  objectionable  if  Sir  Richard 
referred  to  it,  you  having  noted  the  fact  that  the  evidence  was  not  con- 
tained in  anything  which  preceded  the  supplementary  Report!  We 
bearing  that  in  miud,  would  it  inconvenience  you  that  Sir  Richard 
Webster  should  use  it,  with  the  comment  made  by  you  upon  it? 

Mr.  Phelps. — It  is  not  a  question  of  convenience  if  the  Tribunal 
please,  at  all — it  is  a  question  of  right.  The  objection  that  we  make  is: 
That  neither  under  this  Treaty,  nor  under  the  procedure  of  any  Tri- 
bunal that  ever  sat  under  the  forms  of  law,  is  it  allowable  for  a  party 
after  the  case  is  made  up,  the  written  argument  complete,  the  oral 
argument  begun,  to  come  in  with  a  statement  of  new  facts  and  new 
evidence  that  is  to  be  regarded  by  the  Tribunal  in  determining  the 
issues  of  fact. 

Lord  Hannen.— I  had  that  fully  in  my  mind.  You  have  answered 
by  saying  you  stand  on  your  strict  rights,  and  do  not  treat  it  as  a 
matter  of  convenience. 

Mr.  Phelps. — As  a  matter  of  course  if  it  is  not  to  be  regarded,  it 
need  not  be  read.  If  it  is  to  be  regarded,  we  are  defenceless  as  far  as 
that  is  concerned. 

The  President.— You  object  to  the  facts  being  stated,  because  you 
have  not  had  time  or  the  capacity  to  control  them. 

Mr.  Phelps. — Certainly. 

Sir  Richard  Webster. — Mr.  Phelps'  observation  shows  that  he 
really  has  not  apprehended  my  position  in  the  least.  In  paragraphs 
452  and  456  of  the  original  report  the  British  Commissioners  state  the 
fact  that  in  their  opinion,  (rightly  or  wrongly)  they  come  to  the  conclu- 
sion that  there  was  intermingling. 

Mr.  Justice  Harlan. — That  there  was? 

Sir  Richard  Webster. — Yes — intermingling.  They  did  not  state 
the  information  they  had  obtained  with  regard  to  the  matter.  They 
did  state  an  amount  of  other  infonnation  they  had  obtained,  and  the 
United  States  Commissioners  in  their  report  equally  state  that.  In 
this  supplementary  Report  all  they  do  is  to  give  to  the  Tribunal  the 
information  they  then  had  upon  which  they  formed  the  conclusion 
which  the  Tribunal  can  criticise. 

Lord  Hannen. — That  raises  the  question  of  what  Mr.  Phelps  insists 
upon,  whether  or  not  it  is  not  fresh  evidence. 

Sir  Richard  Webster. — Of  course  I  do  not  want  to  argue  this 
again  now — this  was  the  whole  matter  we  discussed  on  the  previous 
occasion.  It  is  not  a  question  of  evidence — it  is  a  question  of  informa- 
tion before  the  Tribuuai  with  regard  to  this  question,  depending  partly 
upon  the  conclusions  people  drew  from  certain  facts. 

Sir  John  Thompson. — The  British  cbntention  at  that  time  only  was 
that  this  was  admissible  and  capable  of  being  used  quoad  Regulations, 
and  you  have  not  come  to  that  stage  of  your  argument  yet. 

Sir  Richard  Webster. — Really,  one  only  regrets  possibly  that  one 
is  involved  in  a  contention  which  maybe  thought  to  introduce  questions 
of  d  ifficul  ty  to  a  greater  extent  than  it  does.  I  am  willing  from  the  point 
of  view  of  property  argument  not  to  refer  to  this  any  more;  but  I  must, 
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in  adopting  that  line,  be  understood  distinctly  as  reserving  my  position. 
1  do  not  pass  from  it  in  consequence  of  what  my  learned  friend,  Mr. 
Phelps,  has  said  in  regard  to  this  matter,  because  he  has,  with  defer- 
ence, endeavoured  to  put  us  in  a  position  that  we  have  never  assumed, 
and  which  we  ought  not  to  be  supposed  to  have  taken. 

So  far  as  I  am  concerned,  if  the  Tribunal  prefer  that  the  matter  should 
be  discussed  at  a  later  stage,  it  does  not  bear  directly  on  the  point  I  am 
now  arguing.  There  is  abundant  evidence  without  this,  before  the  Tri- 
bunal, to  enable  them  to  come  to  the  conclusion  to  which  I  invite  them. 

The  President. — Then,  Sir  Eichard,  you  are  willing  to  pass  over 
these  facts  till  yon  come  to  Regulations  t 

Sir  Eichard  Webster. — Certainly,  Sir. 

The  President. — Very  well. 

Sir  Eiohard  Webster. — Then  there  is  one  argument  to  which,  for 
obvious  reasons,  the  Tribunal  will  not  expect  me  to  refer  at  any  length; 
and  that  is,  the  question  of  the  fertilisation  of  the  female  at  sea.  All  I 
desire  to  say  is  that  I  hope  they  will  be  good  enough  to  take  a  note  of 
pages  33  and  34  of  the  British  Counter  Case,  Appendix  2,  where  will  be 
found  evidence  of  between  20  and  30  witnesses.  The  fact,  for  what  it 
is  worth,  is  abundantly  proved.  There  is  this  further  matter  to  which 
I  ask  the  particular  attention  of  the  Tribunal,  that,  upon  the  evidence 
on  both  sides,  the  United  States  and  ours,  there  is  no  evidence  of  virgin 
cows  ever  having  been  seen  on  the  Island  at  all,  and  it  has  a  remarkable 
bearing  on  this  branch  of  the  case.  But,  of  course,  for  obvious  reasons, 
I  do  not  desire  to  elaborate  that  matter  further  now;  I  may  have  to  call 
attention  to  it  later  on. 

Sir,  Mr.  Coudert  told  you  that  the  branding  of  these  pups  was  a  matter 
of  perfect  ease,  could  be  done  without  the  slightest  difficulty,  and  that 
that  fact  was  strong  evidence  of  the  property  rights  of  the  United  States. 
Mr.  President,  I  do  not  doubt  that  this  Tribunal  have  read  many  pas- 
sages in  these  affidavits,  so  that  they  have  a  very  intimate  knowledge  of 
the  evidence;  and  I  am  willing  to  put  this  in  the  broadest  possible  way. 
It  has  never  been  done,  except  in  the  instance  of  the  hundred  seals  that 
had  their  ears  cut  in  order  to  see  whether  they  would  come  back  to 
the  same  rookeries,  with  the  result,  as  the  Attorney  General  reminded 
you,  that  none  came  to  the  same  rookery:  some  were  found  in  different 
parts  of  the  Island,  and  some  were  found  on  the  other  Island  of  St. 
George.  When  you  remember  the  evidence  as  to  the  timidity  of  these 
animals,  that,  if  the  rookeries  are  disturbed,  the  seals  go  with  such 
haste  (this  is  on  the  evidence  of  both  sides)  to  the  sea,  that  they  trample 
over  the  young  pups  and  kill  them, — when  you  know  that  the  evidence 
is  that,  upon  any  person  alarming  them,  they  immediately  take  to  the 
water  and  no  longer  remain  upon  the  land ;  when  you  further  find  that 
upon  the  evidence  of  Mr.  Stanley  Brown  for  the  United  States  and  the 
evidence  of  Mr.  Macoun  and  other  witnesses,  to  whom  later  on  I  shall 
have  to  call  attention,  the  pups  in  3  or  4  weeks  from  their  birth  spread 
themselves  over  miles  of  these  Islands,  I  think  the  suggestion  made  to 
you  that  a  ground  for  awarding  property  is  that  these  seals  might  be 
branded  is  somewhat  extravagant.  I  use,  and  desire  to  use,  no  stronger 
expression  than  that. 

Now,  I  would  point  out  that  if  they  were  marked  or  branded,  it  would 
make  no  difference  on  the  question  of  property.  If  I  mark  my  pheasants, 
those  actually  hatched  by  me,  and  reared  by  me,  and  fed  by  me,  and  • 
they  fly  out  to  other  people's  land,  they  have  a  perfect  right  to  shoot 
them.  Suppose  1  should  mark  every  young  rabbit  that  could  be  caught 
in  the  same  way.    If  a  rabbit  went  out  on  my  neighbour's  property,  he 
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would  have  a  right  to  shoot  it  The  only  case,  as  I  endeavoured  to  point 
oat  to  the  Tribunal  on  the  last  occasion,  in  which  property  is  given  in 
such  animals,  is  when  possession  is  taken;  and  possession  is  not  taken 
by  marking  a  wild  animal  and  letting  it  go. 

8ir,  some  of  my  learned  friends  seem  to  think,  from  this  point  of 
view,  there  was  some  analogy  between  the  seals  and  the  cattle  on  the 

Clains  of  America.  That  was  folly  dealt  with  by  the  Attorney  General ; 
at  perhaps  I  may  be  allowed  to  remind  yon  that  the  whole  principle 
upon  which  the  legislation  (for  it  is  legislation)  has  proceeded  in  the 
United  States,  has  been  that  the  animals  could  be  rounded  np  at  any 
time  and  were,  in  fact,  rounded  up  from  year  to  year;  and,  as  the 
Attorney  General  reminded  you,  particular  provisions  as  to  marks  were 
directed  by  Statute.  I  cannot  better  illustrate  my  meaning  than  by 
referring  to  an  argument  made  by  Senator  Moigan  when  I  was  arguing 
this  question  of  property  the  other  day.  He  said  you  may  not  like  to 
call  it  property;  as  long  as  the  seal  is  on  the  Islands,  the  United  States 
or  the  lessees  have  absolute  dominion  over  them.  1  should  not  agree 
that  perhaps  " dominion"  was  the  strictly  accurate  word  to  express  the 
right  or  privilege  of  capturing.  But  I  will  accept  it  for  the  purpose  of 
the  argument.  Did  anyone  ever  hear  of  dominion  extending  beyond 
a  kingdom;  or  of  dominion  extending  beyond  territory :  and  if  it  were  a 
correct  analogy  to  describe  whatever  power  and  rights  the  United  States 
have  over  the  seals  while  on  the  Islands  or  in  territorial  waters  as  being 
dominion,  one  wants  no  better  illustration  for  showing  that  that  domin- 
ion stops  when  the  animal  leaves  the  Island  or  the  territorial  waters 
and  goes  out  on  to  the  high  seas  t  Therefore,  I  ask  the  Tribunal  to  come 
to  the  conclusion  that  from  the  point  of  view  of  any  act  which  is  sup- 
posed to  be  an  equivalent  of  taking  possession,  no  possession  has  ever 
been  taken;  and  if  in  the  case  put  to  me  the  other  day,  that  there  is  an 
attempt  to  take  possession  by  driving  the  seals,  with  regard  to  all  the 
seals  that  are  not  captured  and  killed  the  attempt  fails  or  is  abandoned; 
but  nothing  equivalent,  either  in  law  or  in  fact,  to  the  taking  of  posses- 
sion in  any  way  occurs. 

In  this  connection,  I  was  asked,  or  my  learned  friend  the  Attorney 
General  was  asked,  also  I  think  by  Senator  Morgan  with  regard  to  the 
question  of  whether  there  was  not  some  ground  for  the  theory  that  all 
game  belonged  to  the  State — belonged  in  England  to  the  King:  and  I  pre- 
sume the  Senator  would  endeavour  to  draw  the  analogy  that  it  belonged 
in  the  United  States  to  the  State.  Sir,  I  am  not  surprised  at  that  ques- 
tion being  put ;  and,  although  it  is  of  purely  academic  interest,  perhaps  I 
may  be  allowed  in  one  or  two  sentences  to  give  my  answer  in  regard  to 
that  matter.  Under  the  old  Forest  Laws,  the  King  had  the  exclusive 
privilege  of  killing  game  in  royal  forests.  If  the  game  wandered  from 
the  forests,  anyone  had  a  right  to  kill  them ;  and,  although  there  were 
writers,  and  among  them  Sir  William  Blackstone,  who  expressed  the 
view  that  the  origin  of  the  Gamo  Laws  originally  was  the  property  in 
wild  animals  being  vested  in  the  King,  the  theory  was  exposed  in  a 
very  learned  note  by  a  lawyer  of  the  name  of  Christian, — Christian's 
edition  of  Blackstone, — and  by  perhaps  the  greatest  authority  on  this 
question,  Mr.  Chitty  who  wrote  on  the  "Prerogatives  of  the  Crown"  in 
the  work  to  which  my  learned  friend  the  Attorney  General  called  atten- 
tion; and  it  is  the  fact,  that  there  is  no  case  and  no  decision  which  in 
any  way  limited, — no  instance  either  criminal  or  civil  in  which  a  party 
has  been  sued  or  prosecuted  on  behalf  of  the  King  for  taking  game  unless 
he  took  it  within  some  privileged  place.  On  the  contrary,  it  is  laid  down 
that  no  individual  can  be  indicted  at  Common  Law  for  stealing  animals 
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ferce  natures  unless  reclaimed;  and  the  books  of  authority, — I  have 
investigated  this  matter,  I  may  say,  with  as  much  care  as  I  could  bestow 
upon  it, — repeat  more  than  once  that  there  are  various  authorities  show- 
ing that,  if  a  man  drive  a  stag  out  of  the  forest,  then  he  would  be  liable 
for  having,  interfered  with  the  King's  forest;  but  if  the  stag  comes  out 
of  the  forest  upon  his  own  land  or  territory,  he  has  a  right  to  kill  it. 

Again,  stating  it  as  I  have  said  more  than  once,  referring  to  the 
authority  of  a  case  in  the  11th  Coke's  Beport,  the  Case  of  Monopolies, 
at  page  87,  everyone  on  his  own  land  may  pse  them,  that  is  hunting 
and  hawking,  at  his  pleasure,  without  any  restraint  to  be  made  unless 
by  Parliament,  as  appears  by  certain  Statutes  that  are  there  cited.  I, 
therefore  in  deference  to  a  view  expressed  by  a  member  of  the  Tribunal, 
have  to  state  respectfully  before  this  Tribunal,  and  in  that  I  shall  be 
corrected  by  those  skilled  in  English  Law  whom  I  address,  that  for 
years  it  has  be.en  the  recognized  law  of  Great  Britain,  certainly  for  a 
century  or  more,  that  the  King  has  no  greater  property  in  game  other 
than  the  royal  birds,  such  as  swans,  and  the  royal  fish,  such  as  sturgeon, 
than  a  subject  has  in  respect  of  game  upon  his  own  land. 

Now,  Mr.  President,  I  wish  to  say  a  word  about  the  theory  that,  apart 
from  property,  the  United  States  have  equally  a  right  of  interfering  to 
protect  their  industry.  Sir,  when  my  learned  friend,  the  Attorney 
General  was  addressing  you  upon  this  matter,  you  pointed  out  to  him 
that  the  argument  of  my  learned  friend,  Mr.  Phelps,  and  the  passage 
from  the  Argument  which  he  read,  was  only  an  argument  based  upon 
the  assumption  that  there  was  no  property  in  the  seals.  It  is  to  that 
part  of  the  Case  that  the  observations  which  I  shall  now  address  to  the 
Court  are  directed.  It  is  extremely  important  that  I  should  enforce 
upon  the  Tribunal  this  view,  namely,  that  my  learned  friend,  Mr.  Car- 
ter in  his  oral  argument,  Mr.  Phelps,  in  his  argument  to  which  he  has 
already  told  you  he  adheres,  and  to  which  he  courteously  called  our 
attention,  and  said  that  we  must  deal  with  it  by  anticipation,  both 
those  learned  gentlemen  assert  that  their  right  to  protect — to  take  the 
steps  which  they  did  take  in  connexion  with  the  British  vessels,  is  inde- 
pendent of  any  possession,  property,  or  ownership  of  the  seals  them- 
selves. At  page  136  of  the  written  argument  of  my  learned  friend,  Mr. 
Phelps,  you  will  find  this  passage  which  I  have  no  doubt  is  in  your 
memory,  but  I  will  read  it  again. 

The  case  of  the  United  States  has  thus  far  proceeded  upon  the  ground  of  a  national 
property  in  the  seal  herd  itself.  Let  it  now  be  assumed,  for  the  purposes  of  the  argu- 
ment, that  no  such  right  of  property  is  to  be  admitted,  and  that  the  seals  are  to  be 
regarded,  outside  of  territorial  waters,  as/era  natures  in  the  full  sense  of  that  term. 
Let  them  be  likened,  if  that  be  possible,  to  the  fish  whose  birthplace  and  home  are 
in  the  open  sea,  and  which  only  approach  the  shores  for  the  purpose  of  food  at  cer- 
tain seasons,  in  such  numbers  as  to  render  the  fishing  there  productive. 

The  question  then  remains,  whether  upon  that  hypothesis,  the  industry  established 
and  maintained  by  the  United  States  Government  on  the  Pribilof  Islands,  in  the  tak- 
ing of  the  seals  and  the  commerce  that  is  based  upon  it,  are  open  to  be  destroyed  at 
the  pleasure  of  citizens  of  Canada,  by  a  method  of  pursuit  outside  the  ordinary  line 
of  territorial  jurisdiction,  which  must  result  in  the  extermination  of  the  animals. 

And  at  page  484  of  Mr.  Garter's  speech,  he  in  opening  his  argument 
on  this  part  of  the  Case,  said: 

X  come  now  then  to  the  other  branch  of  the  question  of  property  namely,  the  prop- 
erty which  the  United  States  asserted  in  the  industry  carried  on  by  them  on  the 
Pribilof  Islands,  irrespective  of  the  question  whether  they  have  property  in  the 
seals  or  not. 

Therefore,  for  the  purpose  of  that  to  which  I  desire  to  direct  the 
attention  of  the  Tribunal,  I  am  entitled  to  assume — nay,  I  must  make 
the  assumption  made  by  my  learned  friends  that  no  property  exists,  and 
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that  they  have  no  claim  either  to  the  seals  or  to  the  herd  apart  from 
the  industry.  May  1  state,  first  my  submission  of  the  law  in  regard  to 
this  matter,  and  then  deal  in  detail  to  whatever  extent  I  think  neces- 
sary, without  trespassing  unduly  upon  the  time  of  the  Tribunal,  with 
the  arguments  of  my  learned  friend,  Mr.  Phelps,  which  appear  in  the 
written  book.  Apart,  Sir,  from  a  malicious  act  with  the  intent  of  injur- 
ing the  person  who  is  carrying  on  an  industry,  and  done  by  a  person 
who  is  not  doing  the  act  complained  of  himself  for  the  purpose  of  his 
own  trade,  there  is,  so  far  as  I  know,  by  the  law  of  no  civilized  country, 
no  right  of  interference  by  the  person  whofce  trade  is  injured.  1  am 
putting  it  as  I  am  sure  my  learned  friends  will  admit,  in  the  broadest  way. 
I  am  not  endeavouring  to  obtain  any  advantage  from  the  fact  that  what 
the  United  States  do  is  entirely  done  on  the  Islands  and  is  in  territorial 
waters.  I  say  that  whatever  industry  is  carried  on,  if  it  be  conceded, 
as  for  the  purpose  of  this  argument  it  must  be  conceded,  that  the  ani- 
mal itself  is  not  the  property  of  the  United  States;  except  in  the  case 
of  what  may  be  called  wanton  and  malicious  acts  with  the  intent  of 
injuring  the  person  carrying  on  the  trade,  pursuit,  or  industry,  no  civil- 
ized country  recognizes  that  any  wrong  is  being  done  by  the  person 
who,  in  the  course  of  carrying  on  his  own  business,  interferes  with  or 
competes  with,  or,  reduces,  the  profit  earned  by  the  person  who  makes 
the  complaint. 

Sir,  it  can  be  tested  in  a  moment,  and  tested,  I  submit,  almost 
exhaustively  by  one  test.  Can  the  right  of  the  pelagic  sealer  depend 
upon  the  question  of  whether  or  not  the  industry  is  being  carried  on 
on  the  Islands!  Is  it  not  absolutely  fatal  to  the  United  States  conten- 
tion as  to  their  right  of  interfering  with  the  particular  act  done  by  the 
pelagic  sealer,  if  they  are  driven  to  admit  that  the  pelagic  sealer  could 
kill  the  animal  if  the  United  States  were  not  carrying  on  what  they 
call  the  industry  upon  the  Islands!  Sir,  legal  rights  cannot  depend  on 
any  such  contingencies,  and  to  put  only  for  the  purpose  of  enforcing 
my  argument  one  of  the  main  positions  taken  by  my  learned  friend,  the 
Attorney  General — suppose  the  trade  did  not  pay;  suppose  the  price 
of  seal-skins  in  the  market  is  such  that  the  lessees  do  not  care  to  renew 
their  lease,  and  suppose  that  the  United  States  as  a  Government  do  not 
go  in  for  the  catching  and  dressing  of  seal-skins,  my  learned  friends 
cannot  claim  that  the  pelagic  sealers  would  then  be  within  their  right: 
and  therefore  their  position  is  this,  that  the  determination  of  a  particular 
individual  to  catch  animals  on  land  is  in  itself  sufficient  to  turn  an  act 
at  sea  otherwise  lawful  into  an  unlawful  act.  Sir,  I  speak  with  great 
deference  to  any  authority  that  my  learned  friend,  Mr.  Phelps,  may  cite 
when  he  comes  to  reply.  If  there  are  any  new  authorities,  we  shall,  of 
course,  have  the  privilege  of  dealing  with  them,  but  in  his  very  learned 
and  elaborate  argument,  and  in  the  most  interesting  argument  of  my 
learned  friend,  Mr.  Carter,  there  is  not  a  trace  of  authority  for  such  a 
proposition  as  that  to  which  I  am  now  directing  attention.  It  does 
require  authority  and  does  require  some  principle  which  one  can  appre- 
ciate in  order  that  it  may  find  fevour  with  such  a  Tribunal  as  this. 

Kow,  what  is  the  real  ground,  so  to  speak,  of  my  learned  friend,  Mr. 
Phelps,  contention  !  You  will  remember,  Mr.  President,  that  the  United 
States  in  their  Case  give  a  long  list  of  legislation  by  colonies  and  other 
countries,  by  which  legislation  certain  restrictive  measures  have  been 
taken  with  a  view  to  the  preservation  of  animals,  or  with  a  view  to  the 
prevention  of  the  interference  with  individuals  in  their  rights  of  taking 
animals.  And  you  will  remember  that  every  one  of  those  instances  was 
examined  by  my  learned  friend,  the  Attorney  General.    They  had  been 
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examined  in  writing  in  the  Counter  Case;  and  in  the  Argument,  the 
defect  in  the  United  States  assumption  in  their  original  Case  had  been 
pointed  out;  notwithstanding  that,  in  the  exercise  of  his  discretion,  my 
learned  friend  Mr.  Phelps  adheres,  and  told  us  orally  he  adhered,  to 
the  contention  which  is  put  forward  in  his  written  Argument,  namely, 
that  these  authorities  show  or  afford  some  analogy  of  the  justification 
of  the  United  States  upon  the  ground  that  these  protective  or  defen- 
sive measures  are  supposed  to  be  legitimate. 

Now,  how  is  that  put  forward  t  I  desire  to  read  three  paragraphs  in 
order  that  you  may  thoroughly  appreciate  the  particular  part  of  the 
argument  to  which  I  am  going  to  address  myself  this  afternoon.  The 
first  one  is  at  page  130  of  the  United  States  Counter  Case.  This  is,  of 
course,  after  the  British  Case  had  been  seen,  and  the  Argument  of  the 
British  Case  considered. 

The  United  States  charge  that  each  and  all  of  the  vessels  when  so  Be i zed  were 
engaged  in  the  hunting  of  far-seals  in  the  waters  of  Behring  Sea  in  violation  of  the 
statutes  of  the  United  States,  and  that  such  seizures  were  made  in  accordance  with 
the  laws  of  the  United  States  enacted  for  the  protection  of  their  property  interest 
in  the  fur-seals  which  frequent  Behring  Sea  and  Dreed  only  upon  the  Pribilof  Islands, 
which  Islands  are  part  of  the  territory  of  the  United  States ;  and  that  the  acts  of  the 
crews  and  owners  of  these  vessels  in  hunting  and  catching  seals  were  such  as,  if 
permitted,  would  exterminate  the  Alaskan  seal  herd  and  thereby  destroy  an  article 
of  commerce  valuable  to  all  civilized  nations. 

Sir,  to  take  the  Argument  of  my  learned  friend,  Mr.  Phelps,  from 
which  I  will  read  a  passage  in  a  moment,  I  certainly  should  have 
thought  that  that  meant  to  assert  that  the  United  States  Government 
bad  got  the  right  of  making  these  laws,  so  that  they  would  extend  over 
the  waters  in  which  the  British  vessels  were  actually  sealing.  But,  to 
be  perfectly  fair,  I  think  that  that  would  be  scarcely  just  after  the  very 
pointed  way  in  which  the  case  is  put  by  my  learned  friend,  Mr.  Phelps. 
If  you  will  be  good  enough  to  refer  to  two  passages  in  the  United 
States  Argument,  particularly  at  pages  170  and  171,  you  will  see  the 
way  in  which  my  learned  friend,  Mr.  Phelps,  proposes  to  avoid  the  dif- 
ficulty which  would  arise  if  the  language  of  page  130  which  I  have  just 
read  were  taken  according  to  its  natural  meaning. 

An  effort  is  made  in  the  British  Counter  Case  to  diminish  the  force  of  the  various 
statutes,  regulations  and  decrees  above  cited,  by  the  suggestions  that  they  only  take 
effect  within  the  municipal  jurisdiction  of  the  countries  where  they  are  promul- 
gated, and  upon  the  citizens  of  those  countries  outside  the  territorial  limits  of  such 
jurisdiction.  In  their  strictly  legal  character  as  statutes,  this  is  true.  No  authority 
need  have  been  produced  on  that  point.  But  the  distinction  has  already  been 
pointed  out,  which  attends  the  operation  of  such  enactments  for  such  purposes. 
Within  the  territory  where  they  prevail,  and  upon  its  subjects,  they  are  binding  as 
statutes,  whether  reasonable  and  necessary  or  not.  Without,  they  become  defensive 
regulations,  which  if  they  are  reasonable  and  necessary  for  the  defence  of  a  national 
interest  or  right,  will  be  submitted  to  by  other  nations,  and  if  not,  may  be  enforced 
by  the  Government  at  its  discretion. 

If  the  words 

"wiU  be  submitted  to  by  other  nations" 

meant  ottier  nations  may  assent  to  them  and  then  they  become  part  of 
international  law  so  far  as  those  nations  are  concerned,  I  could  have 
understood  it;  but  I  gathered,  and  it  is  really  necessary  for  my  learned 
friend  Mr.  Phelps'  argument,  that  his  contention  is  that  the  Statute, 
though  municipal  and  though  operating  as  a  Statute  upon  the  subjects 
or  citizens  of  the  country  who  owe  allegiance  to  that  State,  is  to  be 
regarded  as  a  defensive  Regulation  and  may  be  enforced  by  the  Gov- 
ernment at  its  discretion  against  foreigners. 
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The  same  idea,  Mr.  President,  is  also  expressed  at  an  earlier  page  of 
Mr.  Phelps'  Argument,  namely  page  149,  where  he  says: 

Striates  intended  for  such  protection  may,  therefore,  have  effect  as  statutes  within 
the  jurisdiction,  and  as  defensive  regulations  without  it,  if  the  Government  choose 
so  to  enforce  them,  provided  only  that  such  enforcement  is  necessary  for  just  defence, 
and  that  the  regulations  are  reasonable  for  that  purpose. 

Now  is  there  any  foundation  for  this  theory,  I  speak  to  lawyers;  I 
speak  to  those  members  of  this  Tribunal  all  of  them  who  of  course 
have  a  very  large  experience  of  the  grounds  upon  which  the  action  of 
particular  nations  has  been  justified  from  time  to  time  by  the  represent- 
atives of  various  nations.  Now,  Mr.  President,  so  far  as  I  know,  and 
certainly  so  far  as  the  instances  given  by  the  United  States  Govern- 
ment are  concerned,  there  is  no  instance  prior  to  this  case  in  which  it 
has  ever  been  suggested  that  the  writing  down  of  a  law  on  a  municipal 
Statute-book  has  any  effect  outside  the  dominions  of  that  country  so 
far  as  foreigners  are"  concerned.  The  cases  in  which  foreigners  have 
been  affected  by  municipal  statutes  are,  without  exception,  prior  to  this 
case,  cases  in  which  foreigners  had  gone  within  the  dominions  and 
broken  the  law,  or  were  intending  to  go  within  the  dominions  and  break 
the  law. 

Lord  Hannen. — So  that  yon  must  add  "or  had  immediately  before 
broken  the  law." 

Sir  Richard  Webster. — That,  of  course,  my  Lord,  is  a  further  quali- 
fication. I  was  putting  it  a  little  more  generally  myself.  I  say  that, 
of  the  authorities  prior  to  this  case,  there  is  no  trace  of  an  authority 
for  suggesting  that  a  municipal  statute  has  any  operation — in  fact  I  do 
not  want  it  better  admitted  than  in  the  language  of  my  learned  friend 
Mr.  Phelps  himself,  to  use  his  expression  at  page  171:  "they  have  no 
authority  ". 

My  point  is  that,  prior  to  the  contention  on  behalf  of  the  United 
States,  there  was  no  suggestion  by  any  writer  or  by  any  Judge  that  a 
municipal  Statute  had  any  operation  against  foreigners,  excepting  in 
the  case  where  the  foreigner  either  had  entered  the  country  or  the  ter- 
ritorial waters,  and  broken  the  law  there,  or  was  intending  to  enter 
those  waters  or  that  territory  and  intending  to  break  the  law.  In 
principle  it  would, be  indeed  strange  if  international  law  was  otherwise. 
I  know  not  the  actual  number  of  nations  in  the  world  that  legislate  for 
their  subjects  now  in  some  form  of  written  legislation.  If  this  theory 
of  my  learned  friend,  Mr.  Phelps,  is  correct;  by  simply  writing  down 
in  the  Statute-book  or  whatever  may  be  the  form — in  the  Ukase  if  that 
be  the  expression  for  Eussian  legislation,  at  the  present  time,  or  what- 
ever may  be  the  name  of  the  particular  form  of  local  municipal  legisla- 
tion which  takes  effect  in  a  particular  country — writing  it  down  not  in 
a  language  known  to  other  nations — because  it  is  a  mere  accident  that 
in  this  case  the  two  contending  countries  speak  the  same  language — if 
this  theory  be  worth  anything,  all  the  Eussian  municipal  laws  are 
defensive  regulations  to  be  put  in  force  against  foreigners  upon  the 
high  seas,  although  they  have  never  been  communicated  to  foreigners 
and  although  they  speak  of  course  by  their  Statute-book,  or  by  the 
statute  in  which  it  is  expressed,  simply  and  solely  to  the  subjects. 

My  first  broad  criticism  with  regard  to  this  contention  is  that  it  is 
inconsistent  altogether  with  the  principles  that  have  affected  the  rela- 
tions between  nations,  that  the  writing  down  of  an  enactment  in  the 
laws  of  the  country  can  have  any  effect  upon  foreigners  who  do  not 
intend  to  do  anything,  and  do  not,  in  fact,  do  anything  within  the  ter- 
ritorial limits. 
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Senator  Morgan. — Sir  Bichard,  before  you  read  your  authority,  I 
would  like  to  know  what  your  position  is  about  this. 

Sir  Richard  Webster. — Certainly,  Sir. 

Senator  Morgan.— In  the  exceptional  cases  you  speak  of,  where  a 
nation  may  exercise  its  authority  beyond  its  territorial  limits,  is  the 
authority  when  exercised  the  authority  of  the  statute  of  such  nation, 
or  is  it  the  authority  of  the  international  lawt 

Sir  Richard  Webster.— It  is  the  authority  of  the  statute  of  the 
nation.  It  is  the  stretching  the  long  arm  of  the  law.  I  say,  Sir,  with 
great  deference  to  the  argument  on  the  other  side,  that  the  true 
ground  which  has  been  recognized  more  than  once  is  that  either  by 
express  consent,  or  by  acquiescence,  as  you  put  it  the  other  day — for  it 
may  be  by  acquiescence — nations,  sometimes  one,  sometimes  more,  have 
agreed  to  the  arm  of  the  municipal  law  being  stretched  in  order  to 
prevent  a  breach  of  its  municipal  law. 

Senator  Morgan. — Then  the  question  would  be  how  far  a  nation  may 
be  tolerated  in  defending  what  it  conceives  to  be  its  rights  outside  of 
its  territorial  limits? 

Sir  Richard  Webster. — I  say  a  nation  may  be  tolerated — I  am  only 
adopting  your  language  for  the  moment — 

Senator  Morgan. — Certainly. 

Sir  Richard  Webster. — A  nation  may  be  tolerated  to  any  extent, 
if  it  chooses  to  say:  I  am  going  to  make  this  a  matter  of  war,  and  I 
am  going  to  assert  that  which  I  can  enforce  by  power. 

But  I  am  now  dealing  with  the  legal  argument  of  my  learned  friend, 
Mr.  Phelps.  I  am  now  dealing  with  the  question  which  is  submitted 
to  you  under  Question  five. 

What  right  of  protection  had  the  United  States  at  the  time  this 
Treaty  was  entered  into,  and  at  the  time  that  the  vessels  were  seized — 
what  right  exists  by  international  law? 

If  Mr.  Senator  Morgan  will  let  me  postpone  to  the  conclusion  of  my 
examination  of  my  learned  friend's  authorities  the  consideration  of  the 
question  that  he  has  more  than  once  hinted  at,  whether  this  Tribunal 
might  not  have  some  wider  or  more  general  jurisdiction,  I  would  prefer 
to  do  so.  I  do  not  think  I  could  make  my  meaning  clear  with  regard 
to  that  matter  until  I  have  submitted,  as  accurately  as  I  can,  to  this 
Tribunal  what  our  contention  is  with  regard  to  what  I  may  call  the 
express  authorities  to  which  Mr.  Phelps  refers. 

Now,  Sir,  the  expression  u  defensive  regulations"  occurs  very  rarely. 
On  page  147  of  the  United  States  Argument,  quoting  from  Chancellor 
Kent,  the  same  edition  that  I  quoted  from  the  other  day,  pages  30  and 
31,  this  citation  is  made: 

Considering  the  great  extent  of  the  line  of  the  American  coasts,  we  have  a  right 
to  claim  for  fiscal  and  defensive  regulations  a  liberal  extension  of— 

What! 

maritime  jurisdiction. 

Well,  I  think  that  the  meaning  appears  perfectly  plain  from  that 
language,  taking  the  extract  by  itself.  Chancellor  Kent,  dealing  with 
the  question,  and  arguing  the  question,  of  the  three-mile  limit,  arguing 
the  question  of  jurisdiction,  properly  so  called,  pointed  out  that  for  the 
purpose  of  fiscal  and  what  he  there  calls  defensive  regulations,  there 
was  a  fair  claim  to  a  liberal  extension  of  maritime  jurisdiction.  If  the 
passages  immediately  following  that  extract,  and  immediately  succeed- 
ing it,  are  read — they  amount  to  some  two  or  three  pages — it  will  be 
found  that  in  the  whole  of  that  extract,  in  the  whole  of  that  discussion, 
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Chancellor  Kent  was  dealing  with  the  right  of  a  nation  to  make 
municipal  laws  which  should  have  an  operation  beyond  the  three  miles, 
and  never  referred  to  the  executive  acts  of  a  nation  to  be  justified  upon 
the  principles  to  which  yon.  Senator  Morgan,  referred  me  a  moment 
ago;  that  he  had  not  in  his  mind,  and  was  not  at  that  time  in  any  way 
discussing  or  considering,  those  executive  acts,  the  responsibility  of 
which  a  nation  will  take  upon  itself,  whether  they  be  right  or  wrong, 
according  to  international  law.  He  was  discussing  the  legal  question, 
and  the  legal  question  only,  to  what  extent  might  a  claim  be  fairly 
made  to  an  extension  of  the  three  mile  limit?  I  am  going  to  point  out, 
sir — I  had  it  in  my  mind  to  mention  it  the  other  day — that  this  passage 
shows  that  similar  ideas  as  have  been  expressed  this  morning  by  Mr. 
Gram,  were  really  in  the  mind  of  Chancellor  Kent  when  he  was  referring 
in  the  following  words  to  the  character  of  the  waters  over  which  such 
maritime  jurisdiction  should  be  extended : 

It  would  not  appear  unreasonable,  as  I  apprehend,  to  assume,  for  domestic  pur- 
poses connected  with  onr  safety  and  welfare,  the  control  of  the  waters  on  our  coasts, 
though  included  within  lines  stretching  from  quite  distant  headlands,  as  for  instance 
from  Cape  Ann  to  Cape  Cod  and  from  Nantucket  to  Montank  Point,  and  from  that 
Point,  to  the  Capes  of  the  Delaware,  and  from  the  South  Cape  of  Florida  to  the 
Mississippi. 

Now,  sir,  Mr.  Chancellor  Kent  may  have  been  right  or  may  have 
been  wrong  in  the  views  that  he  was  expressing  with  regard  to  claims, 
but  the  point  of  my  present  observation  is,  that,  so  far  from  that  cita- 
tion being  any  authority  for  the  contention  of  Mr.  Phelps,  that  the 
statute  might  be  construed,  and  was  to  be  construed,  as  being  an 
executive  act,  to  be  put  in  force  at  the  discretion  of  the  Government, 
it  is  the  contrary.  A  contrary  inference  is  to  be  drawn,  a  contrary 
conclusion  to  be  arrived  at;  because  he  is  referring  to  the  right  of  a 
nation  to  extend  its  maritime  jurisdiction  and  to  make  its  laws  for  fiscal 
and  other  defensive  purposes. 

I  am  led  a  little,  perhaps,  out  of  the  line  of  thought  I  was  pursuing, 
but  still  it  will  not  be  inconvenient  if  I  at  once  call  the  attention  of  the 
Tribunal  to  some  cases  which  lay  down  this  principle  distinctly. 

Sir,  in  those  authorities  of  which  we  have  given  the  Tribunal  and  my 
friends  prints,  there  is  a  judgment  of  the  great  Judge,  Mr.  Justice 
Story,  in  the  case  of  the  "  Apollon  ",  reported  in  9th  Wheaton,  which  I 
crave  leave  to  read  to  the  Tribunal,  because  it  expresses  the  argument 
against  the  contention  of  Mr.  Phelps,  that  these  statutes  might  be 
regarded  as  defensive  regulations  to  be  put  in  force  when  and  as  a 
nation  likes  upon  the  high  seas  or  anywhere  else.  For,  be  it  observed 
that  the  necessity  of  my  learned  friend's  argument  compels  him  to 
contend  that  this  right  would  extend  to  going  even  into  other  people's 
territory,  if  necessary,  as  a  matter  of  right. 

1  do  not  know  whether  it  would  be  troubling  the  Tribunal  too  much 
to  ask  them  if  they  would  kindly  look  at  the  report  of  the  "  Apollon." 
It  is  in  the  printed  authorities  handed  in  by  the  Attorney  General.  It 
is  the  third  case,  and  begins  at  page  five.  The  paper  is  headed 
"Behring  Sea: — Authorities  on  Search,  Seizure  and  Self  defence": 

The  laws  of  no  nation  can  justly  extend  beyond  its  own  territories,  except  so  far 
as  regards  its  own  citizens.  They  can  have  no  force  to  control  the  sovereignty  or 
rights  of  any  other  nation  within  its  own  jurisdiction.  And,  however  general  and 
comprehensive  the  phrases  used  in  our  municipal  laws  may  be, 

That  is  the  American  municipal  laws — 

they  must  always  be  restricted  in  construction  to  places  and  persons  upon  whom  the 
Legislature  have  authority  and  jurisdiction.  In  the  present  case.  Spain  had  an 
equal  authority  with  the  United  States  over  the  river  St.  Mary's.    The  attempt  to 
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compel  an  entry  of  vessels,  destined  through  those  waters  to  Spanish  territories, 
would  be  an  usurpation  of  exclusive  jurisdiction  over  all  the  navigation  of  the  river. 
If  our  Government  had  a  right  to  compel  the  entry  at  our  Custom-house  of  a  French 
ship  in  her  transit,  the  same  right  existed  to  compel  the  entry  of  a  Spanish  ship. 
Such  a  pretension  was  never  asserted;  and  it  would  be  an  uujust  interpretation  of 
our  laws  to  give  them  a  meaning  so  much  at  variance  with  the  independence  and 
sovereignty  of  foreign  nations. 

Then  there  is  a  passage  that  is  not  material  upon  this  point  I  have 
the  report  here. 

But,  even  supposing  for  a  moment  that  our  laws  had  required  an  entry  of  the 
"  Apollon"  in  her  transit,  does  it  follow  that  the  power  to  arrest  her  was  meant  to 
be  given  after  she  had  passed  into  the  exclusive  territory  of  a  foreign  nation?  We 
think  not.  It  would  be  monstrous  to  suppose  that  our  revenue  officers  were  author- 
ized to  enter  into  foreign  porta  and  territories  for  the  purpose  of  seizing  vessels 
which  had  offended  against  our  laws.  It  canuot  be  presumed  that  Congress  would 
voluntarily  justify  such  a  clear  violation  of  the  law  of  nations.  The  arrest  of  the 
offending  vessel  must,  therefore,  be  restraiued  to  places  where  our  jurisdiction  is 
complete,  to  our  own  waters,  or  to  the  ocean,  the  common  highway  of  all  nations. 
It  is  said  that  there  is  a  revenue  jurisdiction  which  is  distinct  from  the  ordinary 
maritime  jurisdiction  over  waters  within  the  range  of  a  cannon-shot  from  oar  shores. 
And  the  provisions  in  the  Collection  Act  of  1799,  which  authorize  a  visitation  of 
vessels  within  4  leagues  of  our  coasts,  are  referred  to  in  proof  of  the  assertion.  But 
where  is  that  right  of  visitation  to  be  exercised?  In  a  foreign  territory  in  the 
exclusive  jurisdiction  of  another  Sovereign?  Certainly  not;  for  the  very  terms  of 
the  Act  confine  it  to  the  ocean,  where  all  nations  have  a  common  right,  and  exercise 
a  common  sovereignty.  And  over  what  vessels  is  this  right  of  visitation  to  be 
exercised?  By  the  very  words  of  the  act,  over  our  own  vessels,  and  over  foreign 
vessels  bound  to  our  ports,  and  over  no  others.  To  have  gone  beyond  this  would 
have  been  an  usurpation  of  exclusive  sovereignty  on  the  ocean,  and  an  exercise  of 
an  universal  right  of  search,  a  right  which  has  never  yet  been  acknowledged  by 
other  nations,  and  would  be  resisted  by  none  with  more  pertinacity  than  by  the 
Americans. 

I  need  not  read  the  rest  of  the  judgment.  It  is  equally  in  my  favor 
bat  not  so  pointed.  May  I  ask  the  Tribunal  to  consider  the  enuncia- 
tion of  the  law  there  laid  down  by  a  Judge  second  to  none  in  the  his- 
tory of  lawyers  of  the  world,  Mr.  Justice  Story. 

And  it  is,  Sir,  in  accordance,  so  far  as  my  research  has  enabled  me 
to  discover,  with  every  other  Judge  and  writer  of  authority,  namely, 
that  these  statutes  have  only  force,  and  are  intended  only  to  operate,, 
against  persons  who  are  attempting  to  break  or  have  broken  the  munici- 
pal law.  I  do  not  repeat  the  qualification  which,  for  the  purposes  of 
accuracy,  I  should  have  included,  which  Lord  Hannen  was  good  enough 
to  mention  a  few  minutes  ago,  namely  that  even  in  the  case  of  an  actual 
breach  of  the  municipal  law,  the  breach  must  be  recent,  the  pursuit  must 
be  hot.  It  is  sufficient  for  my  purpose  to  say  that  the  cases  in  which 
these  municipal  statutes  have  ever  been  held  of  any  authority  at  all  are 
cases  in  which  the  foreigner  is  entering  or  has  entered  the  territorial 
water  with  the  intention  of  breaking  the  law. 

Sir,  the  other  correlative  proposition  may  be  stated,  I  believe,  with  as 
much  clearness  and  with  as  much  generality.  I  believe  that  in  the 
whole  history  of  diplomatic  relations,  in  the  whole  history  of  complaints 
made  by  States  in  respect  of  acts  which  they  thought  were  contrary  to 
international  law,  though  you  will  find  many  justifications  on  the 
ground  of  immediate  and  pressing  danger,  on  the  ground  of  the  sudden 
emergency  in  which  a  nation  has  been  placed,  on  the  ground  that  they 
were  willing  to  take  the  risk,  having  regard  to  the  pressing  danger,  on 
the  ground  that  persons  in  respect  to  whom  the  complaint  was  made  had 
behaved  so  immorally  and  so  unjustifiably  that  their  cases  ought  not 
to  be  taken  up  by  the  complaining  State  to  which  they  belonged,  there 
is  not  a  trace  of  a  justification  of  any  one  of  these  acts  upon  the  grounds 
now  put  forward  by  my  learned  friend  Mr.  Phelps. 
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Sir,  of  course  it  does  not  in  any  way  weaken  his  argument,  provided 
it  be  in  accordance  with  recognized  principles,  that  it  should  be  for  the 
first  time  asserted ;  but  when,  as  I  shall  have  to  show  you  later  on,  it  is 
in  conflict  with  principles  of  international  law,  universally  asserted  and 
universally  recognized,  it  is  no  small  argument  which  my  learned 
friends  have  to  meet,  that  they  are  not  able  to  point  to  a  single  case  in 
which  the  action  of  a  State  complained  of  has  been  justified  on  the 
ground  that  it  was  carrying  out  the  provisions  of  municipal  statutes 
which  were  supposed  to  speak  and  intended  to  speak  originally  only  as 
regards  the  nationals  over  which,  of  course,  they  had  authority. 

Therefore,  Sir,  though  upon  an  argument  based  upon  the  past  pro- 
ceedings of  five  or  six  years  negotiations  between  the  United  States 
and  Great  Britain,  an  argument  based  upon  the  fact  that  in  its  incep- 
tion these  vessels  were  seized  because  they  had  broken  municipal 
statutes,  the  men  were  imprisoned,  fined  and  turned  adrift  penniless, 
because  they  were  supposed  to  be  criminals,  according  to  the  municipal 
law  of  the  United  States,  though  in  the  inception  that  was  the  case,  it 
may  be  said  if  the  right  existed,  it  can  now  be  justified  on  other  grounds. 
Possibly;  but  it  does  form  a  strong  argument  for  our  contention  if  we 
are  able  to  point  to  the  fact,  that  prior  to  the  filing  of  this  written  Argu- 
ment the  suggestion  that  a  municipal  statute  operates  against  all  the 
world,  as  an  authority  which  the  world  is  bouud  to  obey  upon  the 
ground  that  the  State  can  enforce  it  on  the  high  seas  at  its  discretion 
is  an  argument  which  is  absolutely  new  both  in  point  of  international 
law  and,  so  far  as  I  know,  according  to  diplomatic  relations. 

The  Tribunal  here  adjourned  for  a  short  time. 

Sir  Richard  Webster. — Mr.  President,  I  mentioned  that  I  had  two 
other  cases  to  which  I  wished  to  call  attention  in  this  connection,  and 
one  is  merely  to  refer  to  a  passage  in  the  United  States  Argument,  page 
149,  where  Mr.  Phelps  having  cited  the  case  of  the  Queen  v.  Keyn  says: 

The  opinion  of  Chief  Justice  Marshall,  and  the  language  of  Lord  Cockburn  above 
cited  very  clearly  illustrate  the  distinction  bet  ween  a  municipal  statute  and  a  defen- 
sive regulation. 

If  that  is  merely  an  expression  of  Mr.  Phelps's  opinion,  I  have  no 
right  to  criticise  it,  but  I  must  be  allowed  to  say  that  if  it  is  intended 
to  be  a  statement  that  Chief  Justice  Cockburn  ever  recognized  a 
municipal  statute  as  being  equivalent  to  a  defensive  regulation,  or  that 
he  supported  the  view  that  the  making  of  a  statute  was  supposed  to  be 
an  expression  by  a  nation  of  an  intention  to  do  an  executive  act  which 
the  nation  would  undertake  on  its  own  responsibility,  I  appeal  to  the 
judgment  in  the  Queen  v.  Keyn.  There  is  not  one  word  to  support  that 
view  in  the  passage  read  by  Mr.  Carter,  which  will  be  found  at  page  79 
of  the  report  which  I  think  the  members  of  the  Tribunal  have  seen  in 
the  pamphlet  form — the  authorized  edition. 

Chief  Justice  Cockburn  was  referring  to  legislation  and  to  legislation 
only,  and  he  says  in  terms : 

Hitherto  legislation,  so  far  as  relates  to  foreigners  in  foreign  ships  in  this  part  of 
the  sea  has  been  confined  to  the  maintenance  of  neutral  rights  and  obligations,  the 
prevention  of  breaches  of  the  revenue  and  fishery  laws,  and,  under  particular  cir- 
cumstances to  cases  of  collision.  In  the  two  first,  the  legislation  is  altogether  irre- 
spective of  the  three-mile  distance,  being  founded  on  a  totally  different  principle, 
namely  the  right  of  a  State  to  take  all  necessary  measures  for  the  protection  of  its 
territory  and  rights,  and  the  prevention  of  any  breach  of  its  revenue  laws. 

And  in  that  passage,  cited  more  than  once  by  my  friend  Mr.  Carter, 
and  referred  to  in  this  passage  in  Mr.  Phelps'  argument,  it  will  be  found 
that  there  is  no  trace  of  foundation  for  the  suggestion  that  the  Statute 
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is  to  be  construed  as  being  otherwise  than  a  Statute,  convenient,  use- 
ful, and  intended  to  operate  upon,  and  affect  foreigners  in  the  cases  in 
which  foreigners  have  become  subject  to  municipal  laws. 

Now,  Sir,  the  only  other  case  I  need  mention  in  connection  with  this, 
is  to  repeat  a  criticism  which  I  interlocutorily  made  with  reference  to 
the  statement  on  page  150  of  my  friend's  Argument  that  the  judgment 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  the  "  Say  ward  ", 
supports  this  position. 

My  Mend  Mr.  Phelps  was  good  enough  to  mark  for  me  some  five  or 
six  pages  of  the  authorized  Eeport  from  which  the  Attorney  General 
had  read,  in  which  Mr.  Phelps  said  would  be  found  the  passages  which 
he  suggested  indicated  the  view  of  the  United  States  Courts  upon  this 
matter.  The  passage  began  at  page  13,  and  ended  at  page  22.  I  have 
read  and  reread  that  passage  most  carefully,  and,  speaking  of  this 
judgment  as  a  judgment  to  which  the  world  might  look  hereafter  in 
investigating  the  question,  I  do  not  hesitate  to  say  that  except  the 
suggestion  that  possibly  a  Court  might  not  think  itself  justified  in 
examining  an  executive  act,  there  is  not  any  passage  that  supports  the 
view  that  a  Municipal  Statute  is  to  be  regarded  as  a  defensive  regula- 
tion. I  felt  it  my  duty  to  repeat  this,  because  Mr.  Phelps  was  good 
enough  to  shew  me  the  passage  upon  which  he  relied.  When  he  comes 
to  reply,  I  ask  the  Court  to  judge  between  us  by  listening  to  any  pas- 
sages from  the  judgment  he  may  read,  and  see  whether  there  is  any 
foundation  for  the  suggestion  that  the  United  States  Courts  have  ever 
said,  directly  or  indirectly,  that  a  Municipal  Statute  would  be  con- 
strued, as  against  foreigners,  as  a  defensive  regulation. 

Now,  Sir,  the  next  group  of  authorities  cited  by  my  friend  Mr.  Phelps 
run  from  pages  152  to  155.  They  are  such  cases  as  the  Amelia  Island, 
the  u  Caroline"  and  the  Appalachicola  Eiver,  and  they  are  either  cases 
of  war,  or  warlike  operations.  Again  I  have  to  observe — I  am  aware  it 
is  repetition,  but  it  is  necessary — that  this  is  the  first  occasion  when  it 
has  been  contended  that  according  to  International  law,  there  is  no 
distinction  between  times  of  war  and  times  of  peace.  We  may  be  only 
students — some  of  us  only  have  the  right  to  speak  as  students — but  I 
submit  the  merest  student  in  International  law  is  taught  the  broad  dis- 
tinction what  are  rights  in  time  of  peace  and  belligerent  rights,  and 
there  is,  so  far  as  1  know,  no  warrant  for  the  argument  or  premise 
which  lies  at  the  root  of  my  friends  Mr.  Phelps'  argument,  when  he 
states  that  rights  which  have  hitherto  been  regarded  as  belonging  only 
to  nations  when  they  are  in  a  state  of  belligerency  are  to  be  exercised 
as  defensive  regulations,  or  as  executive  acts  of  defence  in  time  of 
peace.  If  that  were  to  be  the  true  view  of  the  matter,  a  great  deal  of 
the  learning  which  has  been  expended  in  drawing  a  distinction  between 
rights  of  belligerents  and  rights  in  time  of  peace  has  been  wasted,  and 
thrown  away.  But  I  am  obliged  to  deal,  and  do  deal,  with  this  argu- 
ment, treating  it  with  all  the  respect  I  can,  but  I  am  desirous  of  point- 
ing out  that  from  my  reading  and  from  my  examination  of  the  instances 
cited,  they  were,  in  every  case,  instances  which  a  nation  justified  on  the 
ground  that  it  was  either  putting  down  a  rebellion,  or  engaged  in  war, 
or  that  the  acts  it  was  performing  were  acts  which  it  was  justified  in 
undertaking  on  the  ground  that  marauders  or  robbers,  were  setting  up 
either  in  the  territory  or  in  close  proximity  of  the  territory  a  hostile  or 
marauding  band.  I  need  not  do  more  than  remind  you  that  is  no  anal- 
ogy to  the  case  which  we  are  discussing,  assuming  I  am  right  the  United 
States  have  no  property  in  the  seal  or  in  the  seal  herd,  and  no  right  to 
prevent  other  persons  from  shooting,  catching,  or  otherwise  capturing 
the  seal  on  the  high  seas. 
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Now  I  come  to  a  part  of  the  case  to  which  very  great  importance  was 
attached  by  my  frieud  Mr.  Phelps.  I  refer  to  the  passages  on  images  155 
to  157,  on  the  subject  of  Newfoundland,  and  if  Mr.  Phelps9  assertions 
were  well  founded  with  reference  to  Newfoundland  he  indeed  would  be 
able  to  administer  a  very  serious  blow  to  our  contention.  He,  in  effect 
assert*  that  Great  Britain  and  Canada  have  asserted  different  rights  in 
the  Atlantic  to  those  which  they  are  now  contending  for  in  the  Pacific. 

He  says  on  page  157,  that 

There  cannot  be  one  international  law  for  the  Atlantic  and  another  for  the  Pacific. 
If  the  »eala  may  be  treated  like  the  fish,  as  only  fera  naturae  and  not  property,  if  the 
maintenance  of  the  herd  in  the  Pribilof  Island*  is  only  a  fishery,  how  then  can  the 
cane  be  distinguished  from  that  of  the  fisheries  of  Nova  Scotia  and  Newfoundland. 

Mr.  President,  if  that  argument  was  worth  anything  at  all  it  means 
simply  thiH:  that  Great  Britian  (and  Canada,  representing  the  rights 
of  Great  Britain)  have  either  prevented  or  claimed  to  prevent  the 
United  States  from  enjoying  the  rights  of  fishing  outside  the  three-mile 
limit  or  outside  territorial  waters  in  the  Atlantic.  Sir,  I  will  make  good 
what  I  am  abont  to  say  by  reference,  but  I  assert  that  since  the  year 
1783  such  a  contention  has  been  impossible,  and  if  I  choose  to  go  back 
I  say  that  long  before  that  time  the  contention  had  disappeared;  but 
from  the  year  1783  down  to  the  present  time  British,  French,  United 
States,  and  for  all  I  know  other  nationals — but  these  are  sufficient  for 
my  purpose — have  been  fishing  side  by  side  on  the  banks  of  Newfound- 
land 50  or  60  miles  from  shore,  or  whatever  the  distance  is,  without  a 
shadow  of  a  suggestion  that  the  United  States  people  were  there  either 
by  grant,  by  sufferance,  by  treaty,  or  in  any  other  way  than  as  exer- 
cising the  common  right  of  all  nations.  Mr.  President,  the  tribunal 
will  not  think  that  I  am  attaching  undue  importance  to  this  incident, 
when  I  remind  you  that  at  pages  156  and  157,  in  order  to  enforce  his 
argument  and,  if  he  were  well  justified,  to  pour,  contempt  on  the  posi- 
tion of  Great  Britain,  Mr.  Phelps  has  gone  the  length  of  saying: 

It  is  enough  to  perceive  that  it  never  occurred  to  the  United  States  Government 
or  its  eminent  representatives  to  claim,  far  less  to  the  British  Government  to  con- 
cede, nor  to  any  diplomatist  or  writer,  either  in  1783  or  1815  to  conceive,  that  these 
fisheries,  extending  far  beyond  and  outside  of  any  limit  of  territorial  jurisdiction 
over  the  sea  that  ever  was  asserted  there  or  elsewhere,  were  the  general  property  of 
inankiud,  or  that  a  participation  in  them  was  a  part  of  the  liberty  of  the  open  sea. 

Sir,  I  do  not  wonder  that  this  argument,  forcible,  strong,  and 
very  caustic — indeed  much  more  than  au  argumentum  ad  hominem — 
extremely  powerful  against  my  contention  made  an  impression  on  the 
Tribunal,  and  accordingly  I  find  on  page  745  of  the  unrevised  note — I 
am  not  able  at  present  to  give  the  revised  page  because  it  is  not  yet 
printed — Senator  Morgan  said  this  to  Sir  Charles  Russell. 

You  made  some  reference  to  the  Statesmanship  of  Mr.  Sumner  as  being  superior 
to  the  conception,  as  I  understood  you,  that  there  could  be  any  purchase  and  sale 
of  fisheries  in  the  open  sea.  That  opinion  has  not  always  prevailed  among  the 
statesmen  of  the  United  States,  I  will  say  for  the  reason  particularly  that  in  our 
treaty  of  peace  with  Great  Britain  in  1873  we  found  it  necessary  to  incorporate  in 
the  treaty  the  following: 

It  is  agreed  that  the  people  of  the  United  States  shall  continue  to  enjoy  unmo- 
lested right  to  take  fish  of  every  kind  on  the  Grand  Bank  and  all  other  banks  of 
Newfoundland,  the  Gulf  of  St.  Lawrence,  and  all  other  places  in  the  sea  where  the 
inhabitants  of  both  countries  propose  to  fish. 

Of  course  if  we  had  the  open  natural  right  of  all  mankind  to  fish  in  the  sea  that 
provision  was  entirely  unnecessary  in  that  treaty  it  was  insisted  on  and  put  in. 

The  PKK8IDKNT.—  I  believe  Senator  Morgan  it  was  an  allusion  to  previous  treaties 
with  France. 

When  che  real  facts  are  put  before  the  Tribunal  it  will  be  seen  that, 
instead  of  affording  as  iny  friend  Mr.  Phelps  thought  it  would  afford,. 
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an  argument  in  favour  of  the  United  States  contention  it  is  a  most 
conclusive  argument  in  favour  of  Great  Britain.  Sir,  what  happened 
was  this.  In  the  year  1778  the  United  States  had  made  a  Treaty  with 
France  that  they  would  not  interfere  with  the  French  on  the  banks  of 
Newfoundland.  That  was  at  the  time  when  the  United  States,  was 
struggling  for  its  independence.  It  was  a  treaty  of  friendship  and 
amity,  and  where  having  been  Treaty  rights  as  between  Great  Britain 
and  France  which  excluded  the  French,  the  United  States  rebelling 
against  Great  Britain  was  willing  to  make  terms :  and  what  were  the 
terms  t 

Senator  Morgan. — You  mean  that  Great  Britain  had  made  that 
Treaty — not  the  United  States  t 

Sir  Bighard  Webster. — No,  the  United  States  while  in  the  course 
of  its  rebellion — not  with  Great  Britain,  with  France. 

By  Article  10  of  the  Treaty  of  1778  the  United  States  covenanted: 

The  United  States,  their  citizens  and  inhabitants,  shall  never  disturb  the  subjects 
of  the  most  Christian  King  in  the  enjoyment  and  exercise  of  the  right  of  fishery  on 
the  banks  of  Newfoundland 

that  is  to  say  in  the  Treaty  of  friendship  the  United  States  had  agreed 
that  they  would  not  interfere  with  the  French.  In  1775  an  attempt 
had  been  made  by  Lord  North  (and,  if  I  may  be  permitted  to  say  so  in 
passing,  in  my  mind  a  most  unjust  attempt),  to  restrain  and  to  prevent 
the  inhabitants  of  New  England  from  fishing  on  the  banks  of  New- 
foundland, they  still  being,  according  to  the  contention  of  Great 
Britaiu,  British  subjects,  and  being  engaged  in  rebellion.  The  war 
came  to  an  end,  and  the  state  of  things  for  consideration  was:  What 
should  be  the  claims  of  the  United  States!  I  can  scarcely  but  think 
that  there  are  many  in  this  room  who  hear  me  who  are  well  acquainted 
with  the  history  of  those  times,  but  possibly  it  may  not  be  out  of  place 
if  I  refer  to  Lyman's  Diplomacy  of  the  United  States,  a  work  with 
which  many  are  familiar.  In  the  course  of  that  negotiation  in  1783 
(which  was  the  Treaty,  you  remember,  recognizing  their  Independence) 
the  United  States  people  became  aware  that  France  was  endeavouring 
to  influence  Great  Britain,  to  restrict  by  Treaty  rights,  the  rights  of 
the  United  States  upon  these  banks.  This  will  point  the  observation 
that  was  made  the  other  day  about  the  elder  Adams  saying  that  he 
would  rather  cut  off  his  right  hand  than  let  the  rights  of  fishing  go. 

The  President. — You  mean  fishing  on  the  banks  in  the  open  seat 

Sir  Eiohard  Webster.— In  the  open  sea. 

The  President.— Not  on  the  Coast  t 

Sir  Bighard  Webster. — I  was  not  dealing  with  the  coast.  I  will 
make  an  observation  upon  that  in  a  moment.  I  am  dealing  entirely 
with  rights  in  the  open  sea.  A  letter  was  intercepted  and  deciphered 
coming  from  the  then  representatives  of  France  to  Great  Britain, 
which  put  the  United  States  upon  the  alarm,  and  they  imagined  that 
some  attempt  might  be  made  by  Great  Britain  actually  to  insist  on  a 
restriction  of  their  natural  right  to  fish  upon  these  banks  outside. 
You  will  find  the  reference  to  that  incident  in  connexion  with  the 
negotiations  of  the  Treaty  at  page  124  of  the  1st  volume  of  Lyman's 
Diplomacy  of  the  United  States,  published,  as  no  doubt  the  Tribunal 
know;  in  the  year  1828,  and  a  book  from  an  historical  point  of  view  of 
the  highest  authority.  I  might  mention  only  in  passing,  I  shall  show 
it  presently,  that  the  fact  is  that  the  United  States  claimed  the  right 
of  fishing  on  the  Banks  as  of  right  as  one  of  the  nations.  It  is  a  mis- 
take to  suppose  that  she  got  or  claimed  those  rights  by  Treaty.  The 
suggestion  made  a  moment  or  two  ago  by  Senator  Morgan  that  that 

«  s,  PT  XXIX— 36 
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was  inserted  because  there  was  a  doubt,  is  proved  not  to  be  tbe  fact. 
At  any  rate,  from  tbe  opinion  of  Lyman  and  tbe  perusal  of  a  chapter 
in  his  book,  be  states  in  tbe  most  distinct  terms  that  the  United  States 
claimed  it  as  a  right,  and  it  was  to  prevent  subsequent  interference 
that  that  clause  was  inserted.  However,  with  regard  to  the  incident 
that  led  to  tbe  first  clause,  I  will  just  read  this  passage. 
On  page  124. 

On  tbe  side  of  France,  the  United  States  had  mnch  more  to  fear.  She  was  disposed 
to  en r tail  their  fishing  rights  and  privileges,  to  maintain  Spain  in  her  pretensions 
respecting  her  boundaries,  and  to  aid  England  in  exacting  a  compensation  for  the 
loyalists. 

That  means  for  tbe  people  who  bad  been  true  to  the  British  flag. 

A  letter  written  by  Mr.  de  Marbois,  secretary  of  the  French  legation,  from  Phila- 
delphia, dated  March  13th,  1782,  intercepted  aud  deciphered  at  the  time,  if  it  did  not 
give  the  first  intimation  of  similar  designs  in  the  French  Conrt,  strengthened  at  least 
the  suspicions  before  entertained.  Mr.  de  Marbois  advised  Mr.  de  Vergennes  to  canse 
it  to  be  intimated  to  the  American  Ministers  his  surprise  that  Newfoundland  fisheries 
have  been  inclnded  in  the  additional  instructions.  That  the  United  States  set  forth 
pretensions  therein,  without  patting  regard  to  the  king's  (French)  righto,  and  withont 
considering  the  impossibility  thoy  are  under  of  making  conquests  and  of  keeping 
what  belongs  to  Great  Britain.  It  will  be  better  to  have  it  declared  at  an  early  period 
to  the  Americans  that  their  pretensions  to  the  fisheries  of  the  great  Bank  are  not 
founded  and  that  his  Majesty  docs  not  mean  to  support  them. 

Or,  in  other  words,  that  the  French  were  at  that  time  endeavouring 
to  get,  by  means  of  tbe  Treaty  between  Great  Britain  and  the  United 
States,  a  restriction  or  limit  put  upon  the  United  States  rights.  That 
put  the  United  States  on  tbe  qui  vive;  or,  rather,  if  it  did  not  actually 
put  them  on  tbe  qui  vive,  it  increased  the  suspicions  that  were  then 
prevalent  as  to  what  tbe  attempt  might  be;  and,  accordingly,  when  the 
Treaty  came  to  be  negotiated,  and  was  negotiated,  tbe  first  part  of  the 
third  Article  was  in  these  terms. 

It  is  agreed  that  the  people  of  the  United  States  shall  continue  to  enjoy  unmolested 
the  right. 

I.  To  take  fish  of  every  kind  on  the  Grand  Bank  and  all  the  other  banks  of  New- 
foundland. 2.  Also  in  the  G nl f  of  St.  Lawrence  3.  And  all  other  places  in  the  sea 
where  the  inhabitants  of  both  countries  used  at  any  time  heretofore  to  fish.  And 
also  that  the  inhabitants  of  the  United  States  shall  have  liberty  to  take  fish  of  every 
kind  on  such  part  of  the  coast  of  Newfoundland  and  as  British  fishermen  shall  use 
(but  not  to  dry  or  cure  the  same  on  that  island). 

Then  it  says: 

"And  also  on  tbe  coast"  etc. — giving  them  coast  rights.  You  will 
remember,  Sir,  that  quoting  from  tbe  language  of  tbe  counsel  of  the 
United  States,  on  page  1113  of  the  unrevised  edition,  tbe  Attorney 
General  cited  tbe  expression : 

That  explains  the  reason  why  it  was  that  the  elder  Adams  said  he  would  rather 
cut  off  his  right  hand  than  give  up  the  fisheries  at  the  time  the  treaty  was  formed. 

You  will  observe  tbe  expression — "give  them  up". 

Now  we  come  to  that  which  in  my  submission  is  most  conclusive  proof 
that  our  contention  is  right.  You  will  remember  that  Mr.  Phelps  said 
it  never  had  occurred  to  a  Diplomatist, — an  American  Representative 
or  anybody  else, — to  suggest  they  bad  this  of  right.  I  think  it  will  be 
scarcely  disputed,  even  for  tbe  purposes  of  this  argument,  that  war  puts 
an  end  to  Treaties.  I  suppose  1  need  not  cite  instances,  (of  which  there 
are  so  many  that  I  might  almost  call  them  numberless),  of  particular 
privileges  existing  before  a  war,  being  put  an  end  to  by  the  war.  I 
need  cite  no  other  than  this, — that  the  special  privileges  given,  by 
Clause  3  of  Article  III  with  regard  to  the  coast  were  put  an  end  to  by 
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the  war  of  1812;  and,  when  the  United  States  came  to  negotiate  for 
fresh  privileges  under  the  Treaty  of  1818,  they  acted  in  accordance  with 
the  recognized  law  of  nations. 

Lord  Hannen.— Was  it  181 8! 

Sir  Richard  Webster.— 1818  was  the  date.  The  actual  Treaty  of 
Peace  was  in  1815;  the  Treaty  of  the  fisheries  was  in  1818.  When  the 
United  States  came  to  negotiate  with  regard  to  fresh  liberties  within 
the  territorial  waters,  or  in  other  words  to  get  a  substitute  for  that 
which  they  only  got  by  the  Treaty  of  1783,  they  insisted  on  getting  it 
by  Treaty  and  they  got  it  by  Treaty;  but  did  they  either  ask  or  get  any 
fresh  grant  of  the  right  to  fish  upon  the  Grand  Banks  of  Newfoundland, 
and  on  all  the  other  banks  of  Newfoundland!  They  did  nothing  of  the 
kind. 

The  question  was  never  raised  or  suggested — I  will  show  it  in  writing 
in  a  moment — after  1783,  that  the  United  States  had  that  right  as  a 
nation.  Why,  Sir,  there  was  one  case  in  the  year  1818.  It  is  referred 
to  at  page  91  also  of  the  2nd  volume  of  Lyman,  where  a  vessel  having 
been  seized  about  six  miles  off  the  coast,  the  British  Government  repu- 
diated the  act — would  not  have  anything  to  do  with  it;  and  it  is  the 
fact  that  diplomatically,  openly,  and  without  the  slightest  reserve  Great 
Britain  after  1783,  has  recognized  the  right  of  the  United  States  to  fish 
on  those  banks — the  right  as  a  nation  by  without  regard  to  any  grant 
by  Great  Britain.  There  cannot  be  a  stronger  instance  or  argument  in 
support  of  my  contention  in  opposition  to  that  of  my  learned  friend 
Mr.  Phelps  than  to  point  out  that  if  it  were  true  that  they  got  the  right 
of  fishing  on  the  Grand  Bank  by  the  Treaty  of  1783,  they  would  have 
had  to  get  a  renewal  of  that  Treaty  after  the  Avar,  of  1812,  and  not  only 
did  they  not  get  it,  but  never  even  asked  for  it.  Why  not!  Because 
it  was  openly  stated  that  Great  Britain  recognized  that  right  to  fish  as 
being  the  right  of  a  nation  to  fish,  quite  independently  of  any  grant  or 
right  by  Treaty.  In  fact,  Mr.  President,  the  Treaty  of  1783  is  an  instance 
by  anticipation  of  what  occurred  *in  1824  and  1825;  in  1824  and  1825, 
Russia  having  made  a  claim  to  interfere  with  rights  of  navigation  in 
fishing  on  the  high  seas,  withdrew  those  claims  and  acknowledged  they 
were  withdrawn  by  the  first  articles  of  the  Treaties  of  1824  and  1825. 
Forty  years  before,  in  the  year  1783,  the  United  States,  fearing  that 
there  might  be  some  impediment  or  claim  against  their  right,  got  inserted 
the  words  in  the  Treaty  that  the  United  States  should  continue  to  enjoy 
unmolested  the  right.    The  case  is  identically  parallel. 

But  now,  Sir,  I  have  stated  that  Great  Britain  never  insisted  upon 
the  position  that  the  United  States  had  this  right  of  fishing  upon  the 
Banks  by  virtue  of  the  Treaty  of  1783  or  otherwise  than  as  a  nation.  I 
refer  again  to  the  commission  which  was  given  to  the  representatives 
of  Great  Britain  under  date  the  28th  July  1814  for  the  purpose  of  nego- 
tiating the  Treaty  of  1818.  It  was  read  by  Sir  Charles  Kussell.  You 
will  find  it  at  page  1111  of  the  unrevised  Eeport  of  the  28th  day: 

You  will  observe  that  the  3rd  Article  of  the  Treaty  consists  of  two  distinct 
branches.  The  first  which  relates  to  the  open  sea  fisheries  we  consider  of  perma- 
nent obligation,  being  a  recognition  of  the  general  right  which  all  nations  have  to 
frequent  and  take  fish  on  the  high  seas.  The  latter  branch  is,  on  the  contrary,  con- 
sidered as  a  mere  conventional  arrangement  between  two  States,  and  as  such  it  has 
been  an  hulled  by  the  war. 

But  as  my  learned  friend  Mr.  Phelps  says — and  he  will  forgive  me,  I 
am  sure  if  for  the  necessities  of  my  argument  I  must  once  more  read 
this  extraordinary  language: 

It  never  occurred  to  the  United  States  Government  or  its  eminent  representatives 
to  claim,  far  less  to  the  British  Govern  men  t  to  concede,  either  in  1783  or  ill  }8}5  that 
tyeae  flsWie*  were  general  property, 
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I  do  not  imagine  that  those  who  have  prepared  the  Case  of  the 
United  States  are  unacquainted  with  the  book  to  which  I  have  been 
making  reference.  I  mean  Lyman's  Diplomacy  of  the  United  States, 
and  it  is  a  little  remarkable  in  the  face  of  what  I  am  now  going  to  read 
to  the  Tribunal  from  that  book,  that  such  a  statement  should  have, 
appeared. 

You  will  remember,  Mr.  President,  that  my  learned  friend,  Sir  Charles 
Bussel],  read  the  letter  from  Lord  Bathnrst  to  Mr.  Adams  also  from 
the  United  States  official  Papers,  and  we  have  the  volume  here.  He 
read  the  letter  from  Bathurst  to  Mr.  Adams  in  1815  in  which  he  (Lord 
Bathurst)  said,  as  I  have  been  saying,  that  Great  Britain  recognized 
the  right  of  the  United  States  to  enjoy  that  fishery,  as  one  of  the 
nations  of  the  world.  When  we  called  attention  to  that  letter  my 
learned  friend,  Mr.  Phelps,  was  good  enough  to  tell  the  Tribunal  we 
need  not  trouble  further  about  the  reference  because  he  had  the  book 
from  which  we  read,  in  Court,  or  in  Paris.  Sir,  that  letter  from  Lord 
Bathurst  to  Mr.  Adams  is  set  out  in  this  book — Lyman's  Diplomacy  of 
the  United  States;  and  here,  at  any  rate  was  a  diplomatist  who  knew 
what  was  the  true  state  of  the  matter,  and  argues,  as  he  is  entitled  to 
argue,  in  this  book  that  the  United  States  always  had  this  fishery  as  of 
right,  and  that  the  Treaty  of  1783  was  simply  for  the  purpose  of  pre- 
venting molestation,  fearing  claims  might  be  set  up,  and  more  than 
that,  that  subsequently  there  was  no  renewal  of  that  right.  I  will  call 
your  attention  to  two  passages  in  Lyman's  Diplomacy.  It  sets  out  the 
commission  to  the  United  States  Commissioners  to  negotiate  the  Treaty, 
and  the  terms  of  the  Commission  are  given  at  page  86  of  the  second 
volume.    They  are  set  out  in  terms. 

I  read  not  from  the  actual  language  at  full  length,  but  from  the  text 
of  Mr.  Lyman : 

The  most  important  matter,  adjusted  at  this  negotiation,  was  the  fisheries.    The 

Eosition  assumed  at  Ghent,  that  the  fishery  rights  and  liberties  were  not  abrogated 
y  war,  was  again  insisted  on,  and  those  portions  of  the  coast  fisheries,  relinquished 
on  this  occasion,  were  renounced  by  express  provision,  fully  implying  that  the  whole 
right  was  not  considered  a  new  grant.  The  American  commissioners  in  1814  were 
instructed  not  to  bring  that  subject  into  discussion,  and  the  proposition  ultimately 
submitted,  securing  the  rights  and  liberties,  as  in  the  Treaty  ot  1783,  arose  from  a 
stipulation,  offered  by  the  British  commission,  respecting  the  Mississippi,  a  right 
invested  by  the  American  with  the  same  permanent  character,  as  the  fisheries  them- 
selves. The  English,  knowing  the  slight  comparative  value  of  the  Mississippi, 
proposed  the  two  parties  should  resume  their  respective  rights  in  consideration, 
respectively,  of  a  full  equivalent;  but  this  proposition  was  not  accepted,  for,  in  the 
opinion  of  one  party,  the  right  remained  entire,  and  lest  it  should  be  impaired  by 
implication,  the  American  commission  offered  to  recognize  the  right  of  Qreat  Britain 
to  the  navigation,  and  declined  the  boundary  of  the  parallel  of  the  49th  degree  to 
the  north,  (since  agreed  on)  not  choosing,  even,  to  accept  an  implied  renunciation 
on  the  part  of  Great  Britain  to  that  navigation. 

The  instructions  for  the  Commissioners  in  1818  do  not  agree  precisely  with  the 
position,  assumed  at  Ghent,  respecting  the  Mississippi. 

Then  lower  down  on  the  same  page. 

A  certain  part  of  the  doctrine,  as  to  the  effect  of  war  on  .the  treaty  of  1788,  is 
undoubtedly  sound,  but  it  appears  to  us,  the  remark  is  equally  just,  that  certain 
portions  of  the  fishing  rights  or  liberties  have,  from  the  commencement  of  the  first 
negotiation  with  England,  been  made  the  subject  of  Treaty  regulation.  These 
remarks,  of  course,  do  not  apply  to  the  bank,  or  deep  water  fisheries,  about  which 
all  formal  stipulations  are  needless. 

That,  Sir,  was  Mr.  Lyman's  opinion.  My  learned  friends  will  scarcely 
deny  that  he  was  a  diplomatist  of  eminence,  and  it  will  show  yon,  at 
any  rate,  that  this  is  no  fresh  case  we  are  setting  up.  But,  Sir.  at 
page  97  qccuts  the  passage  in  that  letter  from  Ivor4  Bathurst  to  Mr, 
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Adams,  which  J  respectfully  submit  in  a  conclusive  answer  to  this  con- 
tention put  forward  by  my  learned  friend,  Mr.  Phelps. 

When,  therefore,  Great  Britain,  admitting  the  independence  of  the  United  States 
denies  their  right  to  the  liberties — 

You  will  remember  that  the  liberties  were  the  inshore  rights 

it  is  not  that  she  selects  from  the  treaty  articles  or  parts  of  articles,  and  says,  at 
her  own  will,  this  stipulation  is  liable  to  forfeiture  by  war,  and  that  it  is  irrevoca- 
ble; but  the  principleof  her  reasoning  is,  that  such  distinctions  arise  out  of  the  pro- 
visions themselves,  and  .are  founded  on  the  very  nature  of  the  grants.  But  the 
rights,  acknowledged  by  the  Treaty  of  1783,  are  not  only  distinguishable  from  the 
liberties,  conceded  by  the  same  Treaty,  in  the  foundation,  upon  which  they  stand, 
but  they  are  carefully  distinguished  in  the  Treaty  of  1783  itself.  The  undersigned 
begs  to  call  the  attention  of  the  American  minister  to  the  wording  of  the  1st  and  3rd 
articles,  to  which  he  has  often  referred  for  the  foundation  of  his  arguments.  In  the 
first  article,  Great  Britain  acknowledges  an  independence,  already  expressly  recog- 
nized by  the  powers  of  Europe  and  by  herself  in  her  consent  to  enter  into  the  pro- 
visional articles  of  November  1782.  In  the  3rd  article  Great  Britain  acknowledges 
the  right  of  the  United  States  to  take  fish  on  the  Banks  of  Newfoundland  and  other 
places,  from  which  Great  Britain  has  no  right  to  exclude  an  independent  Nation. 

That  is  the  language  of  Lord  Bathurst  on  behalf  of  Great  Britain  in 
the  year  1815.  It  is  a  little  hard  that  for  the  purpose  of  this  case,  for 
the  purpose  of  endeavouring  to  allege  inconsistency  on  the  part  of  the 
Bepresentatives  of  Great  Britain,  that  my  learned  friend  should  have, 
perhaps  by  inadvertence,  thought  fit  to  say  in  his  Case  that  it  never 
occurred  to  the  Bepresentatives  of  Great  Britain  to  point  out  that  the 
Fisheries  on  the  Bank  of  Newfoundland  were  enjoyed  as  of  right. 

In  order  to  point  my  observation,  I  read  further  from  the  letter: 

But  they  are  to  have  the  liberty  to  cure  and  dry  them  in  certain  unsettled  places 
within  his  Majesty's  territory. 

And  the  next  passage  refers  to  those  liberties  being  such  as  those 
that  were  put  an  end  to  by  the  war. 

It  is  surely  obvious,  that  the  word  right  is,  throughout  the  treaty,  used  as  appli- 
cable to  what  the  United  States  were  to  enjoy  in  virtue  of  a  recognized  independence 
and  the  word  liberty  to  what  they  were  to  enjoy  as  concessions,  strictly  dependent 
on  the  treaty  itself. 

Sir,  I  cannot  believe  that  had  Mr.  Senator  Morgan  in  his  mind  the 
facts  that  my  learned  friend  the  Attorney  General  and  I  have  taken 
entirely  from  the  official  documents,  from  the  language  of  the  Ameri- 
can Bepresentatives,  from  the  language  of  the  Bepresentatives  of 
Great  Britain  at  the  time  these  matters  were  under  negotiation,  that 
it  would  have  escaped  his  attention,  that  the  language  of  the  first 
clause  of  Article  III  of  the  Treaty  of  1783  was  inserted  for  the  purpose 
of  preventing  molestation  in  respect  to  a  right  which  the  United 
States  people  claimed  as  of  right  by  virtue  of  their  being  recognized 
as  an  independent  Power, — as  one  of  the  nations  of  the  world. 

Senator  Morgan. — My  difficulty,  Sir  Bichard,  in  making  that  sug- 
gestion was  this;  why  the  American  people  should  have  apprehended 
molestation  about  a  matter  that  Great  Britain  made  no  claim  to  at  all. 

Sir  Bichard  Webster. — Well,  Sir,  I  have  already,  I  think, 
answered  that;  but  1  may  do  it  again  in  one  summary.  It  was  that 
they  themselves  had  made  a  bargain  with  France, — there  had  been  a 
claim  made  by  Lord  North  to  exclude  them  on  the  ground  of  being 
subjects  in  rebellion,  and,  therefore,  they  could  be  so  excluded,  and  it 
is  a  clause  inserted  against  any  subsequent  interference — in  fact  just 
in  the  same  way,  Mr.  Senator,  as  I  have  submitted  to  you,  I  hope  not 
unsuccessfully,  that  under  the  first  Articles  of  the  Treaties  of  1824  and 
1825  between  Bussia  and  the  United  States,  and  Bussia  and  Great 
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Britain  respectively,  neither  the  Unfted  States  nor  Great  Britain  got 
the  grant  of  anything;  they  merely  got  the  acknowledgment  that 
claims  previously  made  were  to  be  no  longer  insisted  upon  by  the 
Nation  that  had  put  them  forward. 

But,  Sir,  as  a  matter  of  fair  play,  as  a  matter  of  common  justice, 
when  this  is  introduced  by  a  statement  is  there  to  be  one  law  for  the 
Atlantic  and  another  for  the  Pacific!  what  auswer  is  there  to  the  fact 
to  which  I  invite  the  attention  of  my  learned  friend,  Mr.  Phelps,  that 
from  1783  down  to  the  present  time  (and  that  is  now  more  than  100 
years)  the  fishing  boats  of  all  countries  have  been  fishing  upon  the 
Banks  of  Newfoundland  outside  the  territorial  waters  without  the 
slightest  attempt  on  the  part  of  the  Government  of  Great  Britain  to 
interfere  either  with  France,  or  with  the  United  States,  or  with  anyone 
else;  and  the  suggestion  is  entirely  unfounded  that  we  are  seeking  here 
to  claim  from  this  Tribuual  a  right  in  respect  to  the  seals  of  the  Pacific 
which  we  have  not  conceded  to  the  United  States  in  respect  to  the  cod 
of  the  Atlantic.  Surely,  Sir,  if  there  is  to  be  reasonable  appreciation, 
as  there  must  and  will  be,  of  the  arguments  used  on  the  part  of  Great 
Britain,  it  will  remain  for  the  United  States  advocates  not  to  re-assert 
a  statement  which  at  present  is  unsupported  by  any  authority,  but  to 
give  me  the  date,  the  place  and  the  person  when,  where,  and  by  whom, 
the  assertion  of  the  right  to  exclude  the  United  States  from  the  enjoy- 
ment of  such  national  rights  has  been  asserted  by  Great  Britain. 
Certainly,  in  connection  with  the  very  caustic  observation  inserted  at 
pages  155  and  157,  it  is  for  my  friends  to  deal  with  the  facts  as  I  have 
now  placed  them  before  this  Tribunal;  I  have  based  my  statement,  as 
you  are  aware,  not  on  my  imagination  but  upon  documents  which  stand 
upon  record  and  have  stood  upon  record  for  the  last  50  or  60  years,  nay 
even  a  longer  period  than  that. 

Sir,  the  next  branch  of  my  learned  friend  Mr.  Phelps*  argument  is 
that  which  we  find  on  page  158.  It  includes  a  passing  allusion  to  the 
law  of  piracy,  which  might,  I  think,  have  been  well  left  out  of  the  pres- 
ent consideration.  But  I  suppose  I  must  regard  this  as  serious  as  it 
was  inserted  with  consideration  and  is  to  be  adhered  to.  Galling  atten- 
tion, or  arguing,  rather,  upon  the  question  of  the  right  of  self-defence, 
the  sealers  are  practically  compared  to  pirates, — nay  more,  piracy  is 
rather  held  up  as  being  a  pursuit  to  be  practised,  and  to  be  approved 
of  in  comparison  with  pelagic  sealing. 

This  is  no  exaggeration,  Mr.  President.  At  page  158  occurs  this  lan- 
guage speaking  of  piracy:  "The  reason  of  this  well  settled  rule  is  not 
found  in  the  character  of  the  crime  which  is  but  robbery  and  murder  at 
worst."  How  much  further  do  they  wish  to  got  " Robbery  and  murder 
at  worst77!  I  want  to  know  what  other  crimes  there  aret  "but  in  the 
necessity  of  general  defence".  This  is  the  first  time.  Sir,  in  the  history 
of  argument  on  international  law  that  I  ever  heard  that  the  right  to 
capture  and  to  string  up  and  to  shoot  pirates  was  a  necessity  of  general 
defence, — if  that  means  the  defence  of  a  nation  in  respect  of  its  rights. 
Sir,  writer  after  writer,  Judge  after  Judge,  has  justified  the  law  which 
applies  in  the  case. of  pirates,  on  the  ground  that  they  are  "hostis 
humani  generis",  that  is  to  say  that  they  rob  persons  and  outrage  all 
rules  of  property  and  morality,  and,  therefore,  quite  apart  from  the 
defence  of  a  particular  nation  they  are  to  be  punished  when  caught 
red-handed  by  whom  caught,  or  may  be  taken  into  any  Tribunal  of  any 
country  and  there  dealt  with.  Sir.  my  learned  friends  must  have  been 
a  little  bit  in  a  difficulty  to  find  a  justification  for  this  application  of 
the  law  when  they  said  that  the  reason  for  this  well  settled  rule  is  not 
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found  in  the  character  of  the  crime  which  is  but  robbery  and  murder  at 
'worst,  meaning  thereby  I  presume  that  the  shooting  of  seals  at  sea  is 
worse  than  robbery  and  even  worse  than  murder. 

But  this  is  not  Mr.  Phelps  alone. 

Mr.  Phelps. — It  is  certainly  not  me.    I  said  no  such  thing. 

Lord  Hannen. — No. 

Sir  Bichard  Webster. — I  assure  you  I  am  only  too  glad  to  take 
any  correction  but  if  my  learned  friend  will  permit  me  to  call  attention 
to  page  214  there  it  is  in  black  and  white  signed  by  the  distinguished 
name  of  Mr.  Carter.    This  is  of  the  pelagic  sealer  alone: 

•'  To  prevent  and  punish  it  is  as  distinctly  the  duty  of  all  civilized  nations  as  it  is 
to  prevent  and  punish  the  crime  of  piracy.  The  pelagic  sealer  is  hostis  humani  generis, 
just  as  the  pirate  is,  though  with  a  less  measure  of  enormity  and  horror. 

Lord  Hannen. — There  it  is  a  "less  measure". 

Sir  Rich  ard  Webster.— Well,  I  will  construe  that  in  the  sense  that 
Mr.  Carter  desired  to  say  there  is  a  less  measure;  but  the  principle  that 
Mr.  Garter  is  advocating  there  is  distinct.  Surely  I  am  not  saying 
that  which  is  unnecessary  when  I  point  out. that  the  argument  of  the 
United  States  drives  them  into  this  position,  that  unless  they  can 
establish  to  your  satisfaction  that  pelagic  sealing  is  to  be  placed  in  the 
category  of  piracy,  half — nay,  more  than  half,  practically  the  whole  of 
their  authorities  are  cut  away.  Sir,  what  is  the  idea  of  this  compari- 
son of  piracy!  I  do  not  know  whether  the  Tribunal  remembers  it.  Of 
course,  it  has  a  ludicrous  side  for  this  Tribunal,  bnt  there  was  nothing 
ludicrous  in  the  Court  of  Alaska  when  those  poor  captains  and  sailors 
Were  before  the  Judge  and  were  told  that  they  were  pirates  and  it  was 
said  that  they  were  to  be  treated  as  pirates. 

Lord  Hannen. — They  were  told  that  they  were  to  be  treated  as 
having  violated  the  municipal  law. 

Sir  Richard  Webster. — I  am  speaking  of  that  which  was  said  of 
them  by  the  Judge.  .  I  am  not  in  any  way  suggesting  that  the  United 
'States  would  willingly  for  a  moment  use  language  to  these  men  in  that 
respect,  but  all  I  mean  is,  that  in  order  to  strengthen  this  case,  the 
United  States  people  have  found  it  necessary  to  endeavour  to  bring 
pelagic  sealing  within  the  category  of  piracy,  and  why!  My  Lord  as 
well  as  the  other  members  of  the  Tribunal  will  remember  that  over  and 
over  again,  Lord  Stowell,  Mr.  Justice  Story  and  Chief  Justice  Marshall 
have  said  that  the  only  case  in  which  they  knew  that  in  time  of  peace 
the  right  of  search  of  vessels  existed,  was  in  the  case  of  piracy. 

The  one  case  in  which  it  is  admitted  that  a  right,  which  may  be  said 
to  be  a  belligerent  right  uuder  ordinary  circumstances,  did  exist  in  time 
of  peace  was  in  case  of  Piracy.  The  passage  was  read  by  the  Attorney 
General;  it  was  said  by  Lord  Stowell  in  the  case  of  the  uLe  Louis" 
reported  in  the  2nd  Dodson,  and  cited  in  the  United  States  Argument 
at  page  160,  and  also  cited  in  support  of  the  existence  of  the  right  of 
search,  at  the  bottom  of  the  page. 

Upon  the  same  principle  has  been  maintained,  the  right  of  visitation  and  search, 
as  against  every  private  vessel  on  the  high  seas,  by  the  armed  ships  of  any  other 
nationality.  Though  this  vexatious  and  injurious  claim  has  been  much  questioned, 
it  is  firmly  established  in  time  of  war,  at  least,  as  against  all  neutrals.  Says  Sir 
William  Scott,  in  the  case  of  Le  Louis  (2  Dodson,  page  244) :  This  right  (of  search) 
incommodious  as  its  exercise  may  occasionally  be,  has  been  fully  established  in  the 
legal  practice  of  nations,  having  for  its  foundation  the  necessities  of  self-defence. 

Yes;  but  what,  in  that  Judgment,  does  he  say  at  pages  244  and  245 f 
He  says: 

Except  against  pirates,  no  right  of  visitation  and  search  exists  on  the 
high  seas  save  on  the  belligerent  claim. 
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Now,  yon  will  see  why  it  was  necessary  for  tbe  argument  of  Mr. 
Phelps,  and  also  that  of  Mr.  Garter,  to  endeavour  to  get  the  Tribunal 
to  accept  the  view  that  pelagic  sealers  were  to  be  regarded  and  treated 
in  the  light  of  pirates  by  this  Tribunal.  I  accept  the  correction  of  Lord 
Hannen,  which  is  a  correction  I  ought  not  to  overlook;  namely,  that  it 
is  not  just  to  say  that  they  were  ever  charged  in  fact  in  the  United 
States  Oourt  with  any  other  offence  than  that  of  breaking  the  munici- 
pal Statute;  but  my  observations  were  directed,  not  to  the  formal  pro- 
ceedings, but  to  the  attempt  that  has  been  made  to  colour  this  act  for 
the  purpose  of  the  case  now  presented  to  this  Tribunal. 

Now,  the  next  line  of  argument  adopted  by  my  learned  Mend  Mr. 
Phelps  is  based  on  the  laws  of  quarantine  referred  to  at  page  159.  I 
have  said  that  the  rules  of  evidence  are  lax  enough,  and  all  kinds  of 
evidence  have  been  introduced  by  both  sides;  I  draw  no  distinction 
between  the  two  parties  in  this  respect, — hearsay,  opinion,  and  all 
classes  of  evidence  have  been  introduced;  but,  when  it  is  suggested  by 
my  learned  friend  in  his  Argument  that  the  Quarantine  Laws  have  been 
used  to  interfere,  or  are  intended  to  interfere  with  vessels  upon  the  high 
seas,  it  is  not  asking  too  much  to  say,  "Will  you  be  good  enough  to  tell 
the  Tribunal  by  what  nation  and  at  what  time  any  attempt  to  interfere 
with  vessels,  passing  through  the  high  seas,  under  the  Quarantine  Laws 
has  ever  been  known  or  has  ever  been  made!" 

Mr.  President,  what  is  quarantine!  Quarantine  is  a  local  municipal 
regulation ;  that,  when  a  vessel  is  coming  to  your  ports  and  to  your 
harbours  from  an  infected  place,  she  should  not  be  allowed  to  come  into 
your  ports  without  a  clean  bill  of  health.  If  she  has  not  got  a  clean 
bill  of  health,  she  has  to  be  put  into  a  certain  position  and  be  disin- 
fected for  a  certain  time.  Now,  where  is  the  quarantine  performed  t 
Everybody  acquainted  with  these  matters  knows  that  the  quarantine  is 
performed  in  the  country  where  the  vessel  intends  to  unload  its  cargo 
or  disembark  its  passengers. 

The  Attorney  General,  put  a  case  to  the  Court;  and  I  should  wish  to 
enforce  it.  Take  a  vessel  bound  to  France,  Germany,  or  Belgium  or 
Russia  passing  through  the  English  Channel.  Has  anyone  ever  heard 
of  an  attempt  by  Great  Britain  to  stop  such  a  vessel  and  say  she  is  to 
be  subjected  to  penalties  because  of  the  quarantine  lawst  The  mere 
statement  of  the  case,  I  submit,  is  conclusive.  When  a  ship  is  going 
or  a  person  is  going  to  visit  a  territory,  it  is  a  part  of  the  prerogative 
right  of  the  Crown,  and  I  suppose  in  the  United  States  of  the  Presi- 
dent, but  I  will  not  venture  on  surmise  in  that  matter,  but  someone  has 
the  power,  to  make  laws  or  lay  down  rules  under  which  foreigners  shall 
visit  the  country.  We,  by  our  legislation,  of  course,  prescribe  the  con- 
ditions under  which  foreign  ships  shall  visit  our  shores,  and  among 
them  are  the  Quarantine  Acts. 

We  have  told  you  and  I  am  permitted  to  say  it  with  the  authority  of 
the  Public  Department  for  which  I  have  no  longer  the  right  to  speak, 
but  my  learned  friend  the  Attorney  General  has,  that  such  an  instance 
in  Great  Britain  is  unheard  of,  that  no  attempt  has  been  made,  or  could 
be  made;  and  on  principle  as  1  have  said,  when  you  remember  the  pro- 
cess called  Quarantine  is  to  be  done  in  the  couutry  which  the  ship  is 
going  to  visit,  it  is  obvious  it  can  have  no  application  quite  apart  from 
the  terms  of  the  Municipal  Act  to  vessels  merely  passing  through  the 
high  seas.  When  these  Acts  were  under  consideration  by  the  Oourt  of 
Queen's  Bench  in  that  judgment  so  often  relied  upon  by  my  learned 
friend,  Mr.  Carter  the  Queen  v.  Keyn  the  true  ground  of  the  Quarantine 
Acts  was  considered.  They  are  put  by  Lord  Chief  Justice  Cockburn 
at  page  89: 
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I  Am  farther  of  the  opinion  that  Parliament  has  a  perfect  right  to  say  to  foreign 
ships  that  they  shall  not,  without  complying  with  British  law,  enter  into  British 
port*,  and  that  if  they  do  enter  they  shall  he  subject  to  penalties  unless  they  have 
previously  complied  with  the  requisitions  ordained  by  the  British  Parliament; 
whether  those  requisitions  be,  as  in  former  times,  certificates  of  origin,  or  clearances 
of  any  description  from  a  foreign  port,  or  clean  bills  of  health,  or  the  taking  on 
hoard  a  pilot  at  any  place  in  or  out  of  British  jurisdiction  before  entering  British 
waters.  Whether  the  Parliament  has  so  legislated  is  now  the  question  to  be  con- 
sidered. 

Therefore,  Mr.  President,  I  ask  the  Tribunal  in  considering  the  argu- 
ment I  have  addressed  to  you  on  this  matter,  to  say  there  is  absolutely 
no  analogy;  it  falls  within  the  principle  I  enunciated  before  the  adjourn- 
ment to  day  that  these  laws  are  intended  to  operate  and  to  have  effect 
only  on  vessels  coming  to  our  own  country  and  to  our  own  ports  and 
upon  our  own  vessels;  those  were  the  words  used  by  Mr.  Justice  Story 
in  the  case  of  the  "  Apollon"  which  will  be  found  reported  in  the  9th 
Wheaton. 

Then  Mr.  Phelps  at  pages  160  to  163  asserts  in  his  argument  that 
Great  Britain  has  claimed  the  right  of  Bearch  in  time  of  peace.  I  am 
going  to  make  but  one  observation  with  regard  to  that  matter.  We 
were  of  course  surprised  when  we  found  the  reference  made  to  the  letter 
of  Lord  Aberdeen.  We  sent  for  that  letter  and  the  Tribunal  have  now 
before  it  the  original  letter  of  Lord  Aberdeen,  the  contemporaneous 
letter  of  Mr.  Stevenson  who  represented  the  United  States  speaking  of 
the  year  1841,  and  again  we  have  the  debate  and  diplomatic  correspond- 
ence in  the  years  1858  and  1859. 

The  result  of  that  being  that  so  far  from  it  being  true  that  Great 
Britain  had  never  abandoned,  if  she  ever  claimed,  but  still  insists  upon 
this  right  of  search  in  time  of  peace,  the  very  document  referred  to  by 
my  learned  friend  in  his  argumeut  contains  the  most  complete  and 
absolute  refutation  of  the  argument  put  into  the  mouth  of  Great  Britain 
on  behalf  of  the  United  States. 

Sir,  I  believe  that,  without,  of  course,  pretending  to  say  that  I  have 
covered  the  ground  in  the  same  way  upon  this  part  of  the  case  as  my 
learned  friend  the  Attorney-General  did,  I  believe  that  I  have  noted 
all  of  the  heads  of  argument  on  the  question  of  protection  which  have 
been  cited  by  Mr.  Phelps  in  support  of  his  view.  And  I  come  back  to 
that  principle  upon  which,  and  by  which  in  my  submission  to  this  Tri- 
bunal, this  case  must  be  determined,  so  far  as  this  matter  is  concerned. 
If  the  United  States  have  got  the  right  of  property  in  the  seals  or  in  the 
seal  herd,  that  property  does  not  cease  when  those  seals  leave  the  ter- 
ritorial waters  of  Behring  Sea;  and  I  should  admit  that  from  the  point 
of  view  of  what  may  be  called  defence  in  that  sense — that  if  the  United 
States,  or  the  representative  of  the  lessees  could  say  to  the  pelagic 
sealer  a  thousand  miles  south  of  the  Pribilof  Islands,  or  in  the  Gulf  of 
Alaska,  or  away  to  the  west  of  those  islands  of  which  I  gave  the  name 
this  morning,  "That  seal  which  you  are  going  to  shoot  is  mine,  you 
must  not  shoot  it",  he  would  be  allowed  to  take  measures,  not  to  break 
the  peace,  but  to  take  measures  to  prevent  the  seal  being  shot,  and  in 
a  municipal  court,  if  the  man  who  had  shot  the  seal  came  into  the  juris- 
diction, so  that  he  could  be  sued,  might  have  the  right  to  bring  what 
we  call  an  action  of  trover  or  an  action  for  the  value  of  the  seal. 

Senator  Morgan. — Or  if  the  ship  was  brought  into  the  Prize  Court, 
they  could  proceed  against  the  shipt 

Sir  Richard  Webster. — No  I  have  never  heard  of  such  a  thing  as 
a  proceeding  in  a  Prize  Court  because  a  piece  of  property  was  taken 
except  in  time  of  war.    It  is  foreign  to  the  whole  principle  of  our  juris- 
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diction.    There  is  no  relation,  forgive  me  for  a  moment  if  I  enlarge 
upon  it — there  is  no  relation  between  the  offence  and  the  punishment. 

Senator  Morgan. — I  do  not  understand,  Sir  Richard,  that  the  juris- 
diction of  a  Prize  Court  depends  upon  the  fact  that  there  is  an  existing 
state  of  war. 

Sir  Richard  Webster. — There  must  be  either  an  existiug  state  of 
war  or  an  arrangement  by  treaty  between  the  parties. 

Senator  Morgan. — I  think  not. 

Sir  Richard  Webster. — Well  Sir,  I  speak  subject  to  correction.  I 
am  aware  of  the  slave  trade  conventions,  whereby  vessels  were  allowed 
to  be  taken  in  and  condemued  as  between  two  nations. 

Lord  Hannen. — The  prize  court  is  usually  assigned  to  the  admiralty 
court;  but  I  never  heard  of  a  prize  court  except  in  relation  to  war.  I 
never  heard  of  such  a  thing. 

Senator  Morgan. — What  becomes  of  the  cases  of  the  violations  of 
the  customs  laws?  smuggling! 

Sir  Richard  Webster. — With  great  deference  to  Senator  Morgan, 
they  would  uot  be  enforced  in  a  prize  court  at  all.  They  would  be 
enforced  in  a  municipal  court  to  which  jurisdiction  was  given  by  statute. 

Senator  Morgan. — Prize  jurisdiction. 

Sir  Richard  Webster. — I  beg  your  pardon. 

Senator  Morgan. — Jurisdiction  to  condemn  a  prize  by  capture  and 
confiscation. 

Sir  Richard  Webster. — I  beg  your  pardon,  Sir.  I  say  with  the 
greatest  respect  that  there  is  uot  a  vestige  of  authority  that  a  prize 
court  would  be  necessary  in  order  to  put  into  force  a  breach  of  munic- 
ipal statute. 

Senator  Morgan. — I  do  not  mean  it  is  necessary;  but  it  occurs  to  me 
that  it  is  the  subject  of  such  jurisdiction;  that  the  municipal  statutes 
can  confer  that  power  upon  the  prize  court. 

Lord  Hannen. — Of  course  a  court  may  have  that  power,  but  by  the 
municipal  lawit  would  have  powers  analogous  to  those  which  are  exer- 
cised by  a  prize  court. 

Senator  Morgan. — That  is  exactly  the  power  conferred  by  Act  of 
Congress  upon  the  courts  of  the  United  States. 

Lord  Hannen.— That  may  be;  but  a  prize  court  is  something,  so  far 
as  my  knowledge  goes,  which  has  only  relation  to  a  state  of  war. 

Sir  Richard  Webster. — By  the  law  of  both  countries. 

Senator  Morgan. — That  seems  a  national  view  of  it;  but  every 
State  has  the  right  to  give  to  its  courts  such  jurisdiction.  A  prize 
court  is  a  municipal  court,  and  depends  for  its  jurisdiction  upon  munic- 
ipal law.    It  derives  its  jurisdiction  under  the  municipal  law. 

Sir  Richard  Webster. — It  is  a  confusion  of  terms. 

Senator  Morgan. — 1  will  hear  you,  with  pleasure. 

Sir  Richard  Webster. — With  great  deference,  it  is  a  confusion  qf 
terms. 

Senator  Morgan. — I  think  not. 

Sir  Richard  Webster. — Suppose  a  statute  passed  against  smug- 
gling,— we  will  take  the  case  of  a  law,  first,  if  you  please — that  brandy 
shall  be  subject  to  a  duty  of  $5  a  gallon.  Any  person  who  smuggles 
brandy  shall  be  liable  to  a  penalty  of  $100  and  the  ship,  just  the  same 
as,  according  to  our  law,  the  ship  can  be  seized  and  confiscated.         * 

Senator  Morgan. — The  ship  commits  the  oft'ence. 

Sir  Richard  Webster. — If  you  like.  It  is  immaterial  to  my  pur- 
pose.   The  man  commits  the  offence,  but  his  ship  is  supposed  to  do  it.. 

Senator  Morgan. — The  offence  is  attributed  to  the  ship. 


ORAL  AEGUMEKT  OF  SIB  RICHARD  WEBSTER,  Q.  C.  M.  P.     555 

Sir  Eichard  Webster. — The  ship  comes  in :  is  seized  by  a  custom- 
house officer:  is  libelled — which  is  the  expression  formerly  used  in  the 
old  courts — is  libelled  and  condemned.  That  court  does  not  act  as  a 
prize  court  in  doing  that  I  will  go  further; — there  is  no  foundation 
for  the  suggestion  that  in  exercising  that  jurisdiction  the  court  would 
be  a  prize  court.  It  may  very  likely  be  that  yon  have  said  to  that 
court  "If  a  prize  case  arises  you  shall  have  prize  jurisdiction."  We 
were  told  by  Mr.  Phelps,  and  I  will  take  it  from  him — I  do  not  think 
the  statute  has  been  produced  by  which  these  Alaskan  courts  have 
prize  jurisdiction,  so  far  as  the  municipal  laws  can  give  it.  I  have  not 
seen  the  statute,  and,  I  cannot  therefore  express  my  own  opinion  upon 
it,  but  that  would  not  make  them  prize  courts  when  they  condemn  a 
ship  for  smuggling;  and  no  lawyer  would  say  for  a  moment  that  when 
the  schooner  "  San  Diego"  belonging  to  San  Francisco  was  condemned 
in  the  Port  of  Alaska  for  a  breach  of  the  revenue  laws  it  was  con- 
demned in  a  prize  court.  Under  this  same  statute,  section  1954  actually 
applies  the  laws  with  regard  to  customs,  commerce  and  navigation,  and 
gives  this  court  jurisdiction  in  respect  of  breaches  of  those  laws. 

Sir,  but  I  will  ask  my  learned  friends  if  they  are  going  to  say  that 
the  Alaskan  court,  condemning  an  American  schooner  for  a  breach  of 
the  revenue  l$ws — the  very  case  you  put — for  running  brandy  on  the 
coast  of  Alaska,  was  sitting  as  a  prize  court,  I  will  ask  them  for  their 
authority. 

Senator  Morgan. — You  will  find  it  in  the  statutes,  Sir  Richard. 

Sir  Richard  Webster. — I  should  like  to  see  the  section  of  the 
statute  that  gives  them  that  jurisdiction  as  a  prize  court,  it  is  an  offence 
against  municipal  law.  The  municipal  law  provides  a  penalty  and  the 
forfeiture  of  the  ship. 

An  American  ship  having  smuggled  goods  into  the  port  of  Alaska, 
she  is  libelled;  she  is  sold ;  the  captain  is  fined.  There  is  not  a  vestige 
of  an  authority  for  the  suggestion  that  that  is  the  act  of  a  prize  court. 

Senator  Morgan. — Except  that  authority  which  is  given  by  the 
statutes  of  the  United  States,  which  authorize  the  courts  to  proceed  as 
in  cases  of  prize  for  the  condemnation  of  smugglers. 

Sir  Richard  Webster. — I  have  not  yet  seen  such  a  statute.  It  is 
not  in  the  statute  set  out  in  the  United  States  appendix. 

Lord  Hannen. — Mr.  Phelps,  for  convenience,  could  you  Tefer  us  to 
that  statute  conferring  what  we  will  call  prize  jurisdiction  upon  the 
local  courts  of  Alaska! 

Mr.  Phelps. — I  will  have  it  looked  up,  Sir,  and  present  it  to  the 
Court. 

Sir  Richard  Webster. — I  am  much  obliged  to  Lord  Hannen  for 
putting  that  question.  1  had  ventured  to  say  that  the  statute  set  out 
in  the  Appendix  did  not  contain  such  authority. 

Senator  Morgan. — If  you  will  allow  me,  I  will  state  my  proposition 
in  regard  to  that. 

Sir  Richard  Webster.— All  I  desire  to  say  is  that  the  United 
States  printed  for  our  information  in  volume  one  of  the  Appendix  to 
the  Case,  pages  92,  99,  the  statutes  applicable  to  this  case,  applicable 
to  the  seizure  of  these  vessels,  giving  the  Alaskan  Court  jurisdiction, 
and  permitting  the  proceedings  to  be  taken. 

Senator  Morgan. — I  do  not  know  that  I  am  responsible  for  the  atti- 
tude in  which  this  question  may  have  been  presented  to  the  slightest 
degree.  The  counsel  certainly  would  not  like  it  that  I  should  be  held 
responsible. 

Sir  Richard  Webster. — I  do  not  know  that,  sir.  They  might  do 
worse. 
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Senator  Morgan. — But  I  understand  the  law  to  be  this  in  regard  to 
prize  courts.  They  derive  their  jurisdiction  from  the  municipal  law. 
There  is,  however,  a  sort  of  jurisdiction  which  comes  to  them  from  the 
very  ancient  usages  under  the  international  law,  which,  when  they  are 
called  prize  courts,  may  enlarge  the  purview  of  their  authority  and 
power;  but  no  nation,  as  I  understand  it,  can  establish  a  prize  court 
within  the  bosom  of  another  nation. 

Sir  Richard  Webster.— Except  by  treaty. 

Senator  Morgan. — I  mean  by  its  own  authority. 

Sir  Kichard  Webster. — Quite  right. 

Senator  Morgan. — And  therefore  the  power  of  a  nation  to  organize 
and  to  confer  authority  upon  its  prize  courts  must  be  a  municipal  power 
in  its  authority,  in  its  rules;  and  whatever  is  done  within  it  is  accord- 
ing to  what  the  usages,  customs  and  decisions  of  that  prize  court, 
subject  to  the  appellate  authorities  over  it,  may  consider  to  be  proper. 

Sir  Kichard  Webster. — I  believe,  Sir,  that  the  true  view  is  that 
the  prize  court,  constituted  by  municipal  law,  has  to  administer  inter- 
national law.  I  do  not,  of  course,  want  to  appear  to  be  arguing  this 
matter. 

Senator  Morgan. — I  have  advanced  nothing  in  the  nature  of  advo- 
cacy. I  have  a  right  to  ask  your  opinion  upon  any  question  you  are 
discussing. 

Sir  Kichard  Webster. — Certainly;  but  I  beg  to  remind  you  that 
you  were  not  responsible  tor  the  way  in  which  it  was  framed  by  my 
friends. 

Senator  Morgan. — I  am  not. 

Sir  Kichard  Webster. — Let  me  put  two  or  three  cases  which  are 
perfectly  well  known  to  the  Tribunal.  They  know  what  maritime  lien 
is  and  a  condemnation  of  a  ship  in  rem;  a  ship  comes  into  port.  She 
is  arrested  for  salvage,  or  she  is  arrested  for  a  collision,  and  she  is  sold. 

Senator  Morgan. — You  mean  a  vessel  brought  into  port. 

Sir  Kichard  Webster. — No.  An  American  ship  comes  into  the 
ports  of  Great  Britain.  She  is  libelled  in  the  admiralty  court  in  the 
case  of  collision,  and  the  damage  is  so  great  that  it  is  more  than  her 
value.  She  is  condemned  and  sold  by  the  Marshal  of  the  court.  You 
would  not  say,  Sir,  that  that  court  was  .sitting  as  a  prize  court. 

Senator  Morgan. — I  would  not. 

Sir  Kichard  Webster. — The  fact  that  there  is  condemnation  and 
sale,  or  condemnation  of  the  vessel,  does  not  make  it  a  prize  court;  and 
if  there  is  any  thing  in  this  point,  or  rather  in  the  suggestion  that  you 
have  been  good  enough  to  put  to  me,  it  would  equally  apply  to  the 
condemnations  in  rent  in  our  courts. 

Senator  Morgan. — If  you  will  allow  me,  in  the  case  you  suggest  of 
a  collision,  there  is  a  private  wrong  to  be  redressed  by  the  action  of  a 
court  of  admiralty.  In  the  courts  of  prize  jurisdiction  there  is  a  public 
wrong  to  be  redressed  through  the  agency  of  what  are  termed  prize 
courts. 

Sir  Kichard  Webster. — My  next  observation  would  have  met  that. 
The  most  common  case  for  condemnation  for  revenue  is  for  smuggling. 
An  information  is  filed  in  the  name  of  the  Attorney-General  on  behalf 
of  Her  Majesty,  the  Queen.  I  do  not  know  what  the  corresponding 
procedure  is  in  the  United  States,  but  I  should  rather  suppose  that 
some  public  officer  has  the  right  of  suing  for  the  penalty,  or  taking 
proceedings  for  the  penalty,  in  his  own  name,  against  the  ship,  or 
against  the  owner,  as  the  case  may  be.    That  vessel  is  condemned  and 
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sold  for  a  breach  of  the  revenue  laws.  I  say  no  man  who  has  ever 
considered  that  matter  would  consider  that  that  court  was  acting  as  a 
prize  court. 

Senator  Morgan. — That  depends  on  the  nature  of  the  statute  under 
which  the  court  was  acting. 

Sir  Richard  Webster. — I  am  entitled  to  say,  where  is  the  statute 
which  suggests  it  was  a  prize  jurisdiction  t  I  appeal  to  Mr.  Justice 
Harlan.  It  is  so  foreign  to  anything  that  is  in  these  statutes  that  it  is 
impossible  for  an  English  lawyer,  at  any  rate,  to  understand  how  such 
a  question  could  have  been  raised.  The  court  may  have  a  prize  juris- 
diction. The  court  may  have  an  admiralty  jurisdiction.  For  all  I 
know,  it  might  have  a  small  debt  jurisdiction.  It  may  have  a  divorce 
jurisdiction.  It  may  have  a  chancery  jurisdiction,  or  any  number  of 
jurisdictions.  But  because  it  has  got  the  jurisdiction,  it  does  not  make 
it  act  as  a  divorce  court  when  it  is  trying  maritime  cases,  or  as  a  pro- 
bate court  when  it  is  trying  divorce  cases.  And  so  in  the  same  way, 
the  fact  that  a  ship  is  condemned  under  this  statute  does  not  make 
that  court  a  prize  court;  and  to  those  who  advocate  this  theory,  I 
would  place  my  learned  friends  Mr.  Garter  and  Mr.  Phelps,  in  this 
dilemma — 

Mr.  Phelps. — What  tbeory  do  you  understand  us  to  argue! 

Sir  Richard  Webster. — I  was  only  assuming  for  the  moment  that 
you  would  argue  the  theory  submitted  by  the  learned  Senator.  That 
is  all,  Mr.  Phelps.  I  will  say  nothing  more  than  that;  and  you  will 
not  think  it  wrong,  I  am  sure,  to  put  it  in  this  way. 

Mr.  Phelps. — Not  at  all. 

The  President. — I  hope  you  wiJl  not  understand  the  opinion  of  an 
Arbitrator,  whoever  he  may  be,  and  whatever  may  be  his  nationality, 
to  be  on  the  side  of  any  of  the  parties  here. 

Sir  Richard  Webster. — I  think  you  misunderstood  me,  Mr.  Presi- 
dent. I  am  doing  Aothing,  with  great  deference,  either  irregular  or 
improper. 

The  President. — I  do  not  mean  to  say  you  are  doing  anything 
improper. 

Sir  Richard  Webster. — I  am  assuming  that  Mr.  Phelps  contends 
that  the  court  of  Alaska  is  to  be  presumed  to  act  as  a  prize  court  in 
condemning  these  vessels.  I  am  assuming  that  my  first  question  would 
be,  if  an  American  ship  is  condemned  because  engaged  in  shooting 
seals  in  the  waters  of  Behring  Sea,  by  the  Court  of  Alaska,  will  my 
learned  friend  contend  before  this  Court,  and  assume  the  responsibility 
for  the  advocacy  of  this  position,  that  that  Court  was  acting  as  a  prize 
Court  t 

Mr.  Phelps. — It  may  possibly  help  my  learned  friend  if  I  say  in  a 
word  that  I  conceive  that  no  question  whatever  in  regard  to  the  validity 
of  those  seizures,  and  no  question  whatever  in  respect  of  the  right  of 
the  United  States  to  seize  any  vessel  hereafter,  is  submitted  under  this 
Treaty  to  the  Tribunal,  so  far  as  I  am  concerned. 

Sir  Richard  Webster. — Of  course,  in  one  sense,  it  relieves  me,  but 
it  is  in  no  sense  any  assistance  to  the  particular  point  that  was  under 
discussion.  To  say  that  my  learned  friend  does  not  agree  that  any 
such  matter  is  submitted  to  the  Tribunal,  is  one  thing.  That  is  not  the 
point.  The  point  is  whether  the  view  which  was  submitted  for  my  con- 
sideration by  a  member  of  the  Court,  that  the  Alaskan  tribunal  is  to  be 
assumed  to  be  acting  as  a  prize  court,  is  correct. 

The  President. — I  believe  one  of  our  colleagues  put  an  inquiry  to 
you  in  o?4er  to  elucidate  the  matter,  for  the  advantage  and  profit  of  the 
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Arbitrators,  of  whatever  nationality  they  be,  and  not  at  all  to  interfere 
with  the  pleading  of  the  case,  and  not  to  take  the  point  of  view  of  one 
of  the  parties. 

Sir  Richard  Webster. — I  was  not  suggesting  the  contrary  for  a 
moment.  1  was  merely  saying  that  if  it  was  part  of  my  learned  friends' 
argument  to  contend  that  the  Alaskan  Court  sat  as  a  prize  Court,  I 
should  immediately  ask  to  be  told  the  statute  of  the  United  States 
which  makes  the  killing  of  a  seal  in  the  high  seas  of  Alaska  an  offence 
cognizable  in  a  prize  court,  and  to  be  adjudicated  upon  by  a  prize  court? 

The  President. — You  are  relieved  of  that  by  the  answer  of  Mr. 
Phelps. 

Sir  Biohard  Webster. — I  should  doubt  it,  Mr.  President. 

The  President. — But  perhaps  you  wish  to  put  your  own  case  and 
advocate  your  own  views. 

Sir  Richard  Webster. — I  have  not  made  my  meaning  clear  to  you, 
Mr.  President.  Many  days  ago,  when  the  question  arose  about  these 
courts  having  a  prize  jurisdiction,  Mr.  Phelps  was  good  enough  to  inter- 
pose and  say  that  the  Alaskan  courts  had  got  prize  jurisdiction  by  stat- 
ute, and  it  was  with  reference  to  that  that  Lord  Hannen  put  the  ques- 
tion to  him  but  a  few  moments  ago,  could  he,  without  inconvenience, 
tell  us  where  this  statute  giving  prize  jurisdiction  was  to  be  found. 
But  I  am  entitled,  Mr.  President,  to  press  upon  the  Court  that  the  only 
condemnation  possible  is  the  condemnation  under  municipal  law,  and 
that  if  it  be  condemnation  under  municipal  law,  that  that  will  not  be 
cognizable  by  a  prize  court,  and  that  if  it  be  an  offence  under  municipal 
law,  then  it  cannot,  for  the  reasons  which  I  have  already  given  to  you  this 
afternoon  be  extended  to  the  high  seas ;  and  further,  that  on  the  broad- 
est view  of  a  municipal  statute,  it  can  only  be  put  in  force  against  a 
vessel  which  either  has  recently  broken  the  law  within  the  territorial 
limits,  or  is  intending  to  go  and  break  the  law  within  territorial  limits. 
Not  one  of  those  arguments  would  apply  to  the  case  if  we  were  dealing 
with  a  prize  court. 

Senator  Moroan. — I  understood  you  to  say,  Sir  Richard,  that  a  prize 
court  could  have  no  jurisdiction  except  in  a  case  of  belligerency. 
.  Sir  Richard  Webster. — As  a  prize  court. 

Senator  Morgan. — I  am  speaking  now  of  the  power  of  a  Government 
to  confer  upon  its  courts  prize  jurisdiction  in  any  other  cases  than  in 
case  of  war. 

Sir  Kichard  Webster. — One  must  be  accurate  in  one's  terms.  If 
you  mean  confer  upon  its  prize  courts  jurisdiction  to  act  sometimes  as 
prize  courts,  sometimes  to  administer  the  revenue  laws,  and  sometimes 
to  administer  the  laws  of  admiralty  and  divorce,  of  course  the  Govern- 
ment have  got  the  power  to  do  it. 

Senator  Morgan. — Except  as  to  the  question  of  divorce,  that  is 
exactly  a  description  of  the  jurisdiction  of  the  United  States  District 
Court. 

Sir  Kichard  Webster. — But,  Mr.  Senator,  that  does  not  make  the 
court  act  as  a  prize  court  when  it  is  adjudicating  between  plaintiff  and 
defendant  in  a  small  debt. 

Senator  Morgan. — If  the  statute  says  so,  that  does  make  it  act  in 
that  way. 

Sir  Kichard  Webster. — That,  of  course,  is  an  assertion.  I  must 
not  meet  it  by  counter  assertion.  I  shonld  have  thought  it  extremely 
doubtful  that  in  that  case  as  against  another  nation  it  could  make  it  a 
prize  court.  I  should  be  very  glad  indeed,  now  that  this  case  has 
$asuuied  sufficient  importance  to  be  put  to  me  by  a  member  of  the  Triv 
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banal,  if  my  learned  friends  would  supply  me  with  the  statutes  which 
support  the  view  that  the  court  is  to  sit  as  a  prize  court  when  it  is  con- 
demning a  person  for  having  shot  a  seal  under  section  1956,  or  under 
section  1954. 

If  you  would  kindly  look  at  page  95  of  the  statutes  which  have  been 
set  out,  "the  laws  of  the  United  States  relating  to  customs,  commerce 
and  navigation  are  extended  to  and  over  all  the  mainland,  islands  and 
territory";  and  I  will  assume  that  among  the  laws  or  customs  is  a  pro- 
hibition against  smuggling,  and  I  will  assume  that  the  American  ship 
has  been  caught  smuggling  and  is  condemned,  just  like  a  vessel  in  Great 
Britain  caught  smuggling  is  condemned  by  the  Exchequer  Division,  it 
used  to  be  in  old  days,  on  the  Revenue  side  of  the  Court  of  Exchequer, 
but  now  by  proceedings  upon  what  is  called  the  Crown  side  of  the  High 
Court  of  Justice. 

Lord  Hannen. — We  will  assume  for  a  moment  that  there  is  such  a 
thing — we  shall  have  proof  of  it  if  it  exists — a  court  established  and 
called  a  prize  court,  and  that  it  should  be  said  that  it  should  have  all 
the  powers  of  the  prize  court;  and  amongst  the  rest  that  it  should  have 
the  power  of  seizing  any  vessel  which  was  engaged  in  the  slave  trade. 
Still,  it  would  not  be  a  prize  court,  in  that  sense.  It  would  have  effect 
against  the  subjects  of  that  nation,  but  not  against  other  nations. 

Sir  Richard  Webster. — That  is  my  respectful  contention,  my  Lord, 
in  answer  to  the  learned  Senator;  but  of  course,  in  my  point  of  view, 
if  one  can  put  a  case  a  fortiori,  the  case  is  so  much  stronger  because 
the  statutes  of  the  United  States  which  are  set  out,  as  we  have  seen,  do 
not  purport  anything  of  the  kind.  The  statutes  simply  purport  to  give 
^n  ordinary  municipal  court  municipal  jurisdiction. 

Perhaps  I  might  conclude,  Mr.  President,  by  giving  an  instance.  Sup- 
posing that  the  law  of  United  States  provides  that  every  coasting  ves- 
sel shall  have  a  certain  number  of  cubic  feet  of  space  for  the  crew  to 
sleep  in,  or  a  certain  amount  of  lime  juice  put  on  board,  or  a  certain 
amount  of  medicine  for  the  crew,  with  a  penalty  for  not  doing  it,  confis- 
cation, if  you  like.  It  would  be  a  strong  thing  to  say  that  because  the 
court  had  jurisdiction  in  prize  cases,  when  it  was  condemning  that  ship 
for  a  breach  of  the  laws  of  navigation,  it  sat  as  a  prize  court.  The 
learned  Senator  will,  I  am  sure,  understand  that  I  only  desire  to  grasp 
his  meaning;  and  desiring  to  grasp  his  meaning,  1  cannot  see  the 
slightest  ground  for  coming  to  the  conclusion  that  there  is  any  justifi- 
cation for  saying  that  when  any  vessfel  is  taken  into  a  court  and  con- 
demned by  that  statute,  the  court  that  condemned  it  was  sitting  as  a 
prize  court. 

Sir,  I  have  all  but  concluded.  If  you  will  permit  me  a  short  time 
to-morrow  morning,  I  will  try  to  sum  up  and  deal  with  the  point  I  said 
I  should  deal  with,  in  reference  to  the  jurisdiction  of  this  Tribunal. 

The  Tribunal  thereupon  adjourned  until  Wednesday,  June  7, 1893,  at 
11.30  o'clock  A,  M. 


THIRTY-FOURTH    DAY,  JUNE  7™,  1893. 

Sir  Eichabd  Webster. — Mr.  President,  I  shall  compress  into  a  very 
small  compass  the  remaining  observations  that  I  desire  to  address  to 
the  Tribunal.  There  is  one  matter  to  which  I  should  not  have  made 
further  reference,  except  for  an  observation  of  my  learned  friend  Mr. 
Phelps.  If  you  will  kindly  look  at  page  1402  of  yesterday's  Report, 
the  statement  made  by  Mr.  Phelps  in  the  middle  of  the  discussion  which 
1  will  call  the  "  Prize  Court"  discussion,  which  was  perhaps  not  very 
close  to  my  present  purpose,  is  this: 

I  couceive  that  no  question  whatever  in  regard  to  the  validity  of  those  seizures, 
no  q  nest  ion  whatever  in  respect  to  the  right  of  the  United  States  to  seise  say  vessel 
hereafter  is  submitted  under  this  Treaty  to  the  Tribunal,  so  far  as  I  am  concerned. 

Well,  it  surprised  us  all  very  much  at  the  time,  and  it  led  me  to  look 
back  and  search  my  memory  and  again  to  examine  my  notes  with  ref- 
erence to  the  United  States  contention;  and  it  does  occur  to  me  to  say 
to  you,  Sir,  and  to  ask  your  consideration  of  the  question  why  are  we 
here  if  that  was  the  real  position  taken  up  by  the  United  States!  The 
only  way  in  which  they  have  attempted  to  exercise  jurisdiction  in  the 
Behring  Sea  has  been  by  seizing  the  sealers'  ships  and  by  imprisoning 
these  sealers  themselves  under  the  municipal  law.  But  do  not  let  it  be 
put  in  any  words  of  mine;  let  it  be  taken  from  the  Case  submitted  to 
this  Tribunal  after  most  careful  consideration  by  the  United  States, — 
both  in  the  Case  and  Counter  Case;  and  I  shall  ask  the  Tribunal  to  be 
good  enough  to  refer  to  the  pages  as  I  read  them.  At  page  301  the 
United  States  Case  occurs  this  passage,  after  dealing  with  property. 

[I  should  mention  they  have  enumerated  on  pages  295  to  299  their 
specific  findings,  or  what  they  suggest  should  be  the  findings  with 
regard  to  the  various  questions.  I  need  not  go  over  those,  because  they 
are  the  same  points  to  which  I  have  been  referring.] 

The  United  States  Government  defers  argument  in  support  of  the  propositions 
above  announced  until  a  later  stage  of  these  proceedings. 

In  respect  to  the  jurisdiction  conferred  by  the  Treaty,  it  conceives  it  to  be  within 
the  province  of  this  high  Tribunal  to  sanction  by  its  decision  any  course  of  execu- 
tive conduct  in  respect  to  the  subject  in  dispute,  which  either  nation,  in  the  judg- 
ment of  this  Tribunal,  he  deemed  justified  in  adopting,  under  the  circumstances  of 
the  case. 

And  at  the  bottom  of  the  page: 

In  conclusion,  the  United  States  invoke  the  judgment  of  this  High  Tribunal  to 
the  effect. 

First,  as  to  the  exercise  of  right  by  Russia.  Second,  that  Great 
Britain  had  not  objected.  Third,  that  the  body  of  water  now  known  as 
Behring  Sea  was  not  included  in  the  phrase  "  Pacific  Ocean."  Fourth, 
that  all  the  rights  of  Kussia  passed  to  the  United  States. 

Then  I  read  the  actual  words. 

That  the  United  States  have  such  a  property  and  interest  in  the  Alaskan  seal  herd 
as  to  justify  the  employment  by  that  nation,  upon  the  high  seas,  of  such  means  as 
are  reasonably  necessary  to  prevent  the  destruction  of  such  herd,  and  to  secure  the 
possession  and  benefit  of  the  same  to  the  United  States;  and  that  all  the  acts  and 
proceedings  of  the  United  States  done  and  had  for  the  purpose  of  protecting  such 
property  and  interest  were  Justifiable  and  stand  justified^ 

WO 
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And  upon  that  the  United  States  invoke  the  Judgment,  as  they  them- 
selves  say,  of  this  High  Tribunal. 

How  1  turn  to  the  Counter  Case  to  see  whether  that  position  is  in 
any  way  abandoned  and  I  will  ask  the  Tribunal  to  be  good  enough  to 
look  at  pages  130  and  135  of  the  Counter  Case, 

Reasons  why  seizures  made. 

The  United  States  charge  that  each  and  aU  of  the  vessels  when  so  seized  were 
engaged  in  the  hunting  of  fur  seals  in  the  waters  of  Behring  Sea  in  violation  of  the 
Statutes  of  the  United  States  and  that  such  seizures  were  made  in  accordance  with 
the  laws  of  the  United  States,  enacted  for  the  protection  of  their  property  interest 
in  the  fur-seals  which  frequent  Behring  Sea  and  breed  only  upon  the  Pribiloff  Islands 
which  Islands  are  part  of  the  territory  of  the  United  States. 

In  page  135  just  above  the  signature  occur  these  words. 

The  Government  of  United  States,  in  closing  its  presentation  of  the  matters  in 
controversy  by  his  reply  to  the  printed  Case  of  Great  Britain  re-assorts  the  positions 
taken  in  its  printed  Case  and  all  of  the  propositions  aud  conclusions  contained 
therein,  and  is  prepared  to  maintain  the  same  by  argument  before  the  Tribunal  of 
Arbitration. 

And  that  which  I  read  from  page  301  and  page  303  of  the  United 
States  Case  are  among  those  very  conclusions  to  which  attention  is 
there  directed.  One  scarcely  needs  to  refer  to  the  words  of  the  Treaty 
for  this  purpose  but  when  you  remember  the  opening  words  of  the 
preamble  so  often  referred  to  by  the  members  of  the  Arbitration. 

The  questions  which  have  arisen  between  the  Government  of  Her  Britannic 
Majesty  and  the  Government  of  the  United  States  in  the  waters  of  Behring's  Sea  and 
concerning — 

and  so  on ;  and,  at  the  beginning  of  article  I  the  same  words  occur,  and 
we  are  to  be  told  to-day  that  no  question  arises  as  to  justification, 
legality,  or  validity  of  those  acts.  I  do  not  understand  what  is  the 
meaning  of  the  pages  and  pages  of  the  written  argument  of  my  learned 
friend  Mr.  Phelps  justifying  these  very  acts  which  he  now  says  he  is 
not  concerned  to  defend  either  in  the  past  or  in  the  future  on  the 
ground  that  they  are  what  he  has  called  "defensive  regulations". 

We  shall  understand  more  distinctly  what  Mr.  Phelps'  meaning  is 
when  he  argues,  but  I  could  not  allow  that  observation  to  pass  with- 
out a  respectful  protest  before  this  Tribunal  having  regard  to  the  posi- 
tion in  which  Great  Britain  is  placed,  and  to  the  circumstances  out  of 
which  this  Arbitration  arose. 

I  stated  the  other  day  that  I  should  say  a  word  or  two  upon  a  point 
suggested  by  a  member  of  this  Tribunal,  that  this  Tribunal  was  not 
bound  to  act  upon  the  principles  of  either  municipal  or  international 
law. 

The  President. — Is  that  all  that  you  have  to  say  with  reference  to 
what  Mr.  Phelps  said  yesterday! 

Sir  Richard  Webster. — It  is. 

The  President. — Then,  Mr.  Phelps,  you  will  no  doubt  be  kind 
enough  to  note  what  has  been  said. 

Sir  Richard  Webster. — When  Mr.  Phelps  comes  to  reply,  Sir,  I 
have  no  doubt  he  will  deal  with  it. 

Now  as  I  said  I  stated  two  or  three  days  ago  I  would  not  fail  to 
notice  a  point  suggested  by  one  member  of  the  Tribunal  that  though 
analogy  from  municipal  law  might  be  of  use,  I  only  put  my  own  para- 
phrase of  his  meaning — although  the  analogy  of  existing,  recognized, 
international  law  might  be  of  use,  this  Tribunal  was  in  a  sort  of  posi- 
tion to  award  the  right  of  property  or  the  right  of  protection  inde- 
pendently of  there  being  by  international  law,  any  such  right  recognized, 

existing  or  known.   All  i  <?ftu  auy  is  this,  agaiu  respectfully  to  protest 
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against  such  a  question  being  imported  into  the  jurisdiction  of  this 
Tribunal,  or  against  it  being  suggested  that  when  the  words:  "The 
questions  which  have  arisen  respecting  the  rights  of  property,  respect- 
ing the  rights  of  jurisdiction,  of  the  United  States" — when  those 
questions  were  framed  it  was  contemplated  that  this  Tribunal  should 
decide  otherwise  than  as  jurists  addressed  by  lawyers,  and  applying 
principles  of  law.  You  will  remember  that  the  Treaty  provides  that 
the  Arbitrators  selected  by  the  foreign  nations  shall  be  jurists  of  dis- 
tinguished reputation,  in  their  respective  countries. 

Mr.  Phelps. — We  claim  nothing  different  from  that. 

Sir  Richard  Webster. — I  am  extremely  obliged  to  my  learned 
friend,  Mr.  Phelps,  and  I  thank  him  for  his  perfectly  courteous  obser- 
vation. I  was  going  to  have  pointed  out  that  £  did  not  understand  my 
learned  friend  Mr.  Carter's  argument  in  any  way  to  deviate  from  that 
position. 

Mr.  Phelps. — No. 

Sir  Richard  Webster. — I  merely'mention  this  because  I  stated  in 
reference  to  an  observation  made  that  I  should  deal  with  it,  but  there 
is  some  little  justification  in  the  Tribunal  thinkiug  that  such  a  thing 
was  going  to  be  contended  from  the  language  of  Mr.  Coudert,  which  I 
only  notice  in  passing  to  show  what  1  had  in  my  mind.  One  of  the 
two  passages  to  which  I  refer  is  at  page  552  of  the  revised  print,  and 
is  in  these  words. 

Well  in  arguing  before  this  High  Tribunal  the  word  "  right"  is  most  extensive. 
If  there  were  any  Tribunal  of  lesser  dignity  that  could  determine  this  question  we 
would  not  have  called  upon  you.  The  mere  calling  upon  you  enlarges  the  domain 
of  right. 

And  on  page  575  the  same  idea  is  repeated  by  Mr.  Coudert  in  these 
words. 

Because  it  is  law  that  we  want.  Law  in  its  best  sense,  in  its  highest  sense,  in  its 
most  moral  sense;  the  law  that  would  be  expected  not  from  a  statutory  Tribunal, 
not  the  law  that  would  be  expected  from  one  nation  or  the  other,  confined  within 
narrow  limitations  which  sometimes  strangle  the  right;  but  from  a  Tribunal  formed 
for  the  very  purpose  of  expanding,  enlarging  and  recognizing  the  beauty  and 
greatness  of  international  law. 

.  Sir,  I  do  not  believe  that  there  is  any  difference  between  Mr.  Garter, 
Mr.  Phelps  and  myself  upon  this  matter,  but,  on  the  other  hand,  I  did 
not  feel  it  respectful  to  the  Tribunal  to  abstain  from  making  the  obser- 
vation in  answer  to  a  suggestion  falling  from  one  of  your  body.  May 
I  remind  you,  Mr.  President,  that  the  original  and  only  cause  of  this 
Arbitration  was  the  interference  with  the  pelagic  sealers  in  catching 
the  seals,  in  shooting  the  seals  in  the  u on- territorial  waters  of  Behring 
Sea,  and  the  seizure  of  the  British  ships  and  their  condemnation  by 
the  American  Court,  and  I  point  once  more  to  the  language  of  this 
Treaty,  both  the  opening  words  of  article  1,  and  articles  VI  and  VII, 
making  the  most  marked  distinction  between  Begulations  which  are 
only  to  be  considered  in  the  event  of  the  concurrence  of  Great  Britain 
being  necessary,  and  rights  which  the  United  States  possess  independ- 
ently of  Great  Britain  at  all.  That  distinction  would  have  been  wholly 
unnecessary  and  wholly  out  of  place  if  it  was  supposed  that  the  only 
function  and  jurisdiction  of  this  Tribunal  was  to  deal  with  joint  rights, 
or  joint  privileges  and  joint  interests.  Those  joint  rights,  joint  privi- 
leges and  joint  interests  have  to  be  considered  under  article  VII,  and 
have  no  place  whatever  under  article  VI. 

Sir,  there  is  but. one  other  independent  branch  of  this  case  to  which 
J  desire  for  a  few  moments  to  direct  attention;  and  that  is  with  refer- 
ence to  that  which  is  the  real  principle  far  wtUcb  Great  Britow  is  con* 
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tending.  In  many  passages  of  my  learned  friend  Mr.  Garter's  speech, 
he  indicated  that  we  were  morally  wrong  in  contending  for  the  right 
of  oar  nationals  to  shoot  seals  upon  the  high  seas,  and  in  many  of  the 
passages  of  the  written  Argument  my  learned  friends  have  declined  to 
recognize  the  right  of  catching,  fishing,  shooting, — I  care  not  what 
word  be  given  to  it ;  probably  capturing  seals  is  the  best  word  to  give, — 
upon  the  high  seas  as  being  a  right  at  all.  Our  position  is  this,  Sir; 
that,  apart  from  Treaty,  apart  from  agreement  between  nations,  the 
subjects  of  all  cannot  be  restrained  and  restricted  in  the  exercise  of 
their  natural  rights,  the  right  of  catching  wild  animals  upon  the  high 
seas,  be  they  whales,  be  they  seals,  be  they  sea-otters,  be  they  porpoise, 
turtles,  walrus  or  fish;  for  that  is  one  of  the  natural  rights  that  all 
nations  equally  enjoy. 

My  learned  friend  the  Attorney  General  cited  a  few  of  the  leading 
authorities  on  this  point.  Probably  it  will  be  sufficient  for  my  purpose 
if  I  enumerate  them  to  you.  Chancellor  Kent,  Heft'ter,  Martens,  Whea- 
ton,  Manning.  If  my  learned  friends  desire  the  actual  references,  or 
if  the  Tribunal  desire  the  references,  I  will  give  them.  It  will  be  per- 
haps of  some  little  assistance  if  I  do  so.  In  Heft'ter,  the  passage  which 
I  should  desire  to  direct  the  attention  of  the  Tribunal  to  is  at  page  149. 

Mr.  Justice  Harlan. — What  edition! 

Sir  Richard  Webster. — The  third  edition  revised  and  enlarged  by 
the  author.  Martens,  u Traits  de  Droit  international ",  page  197.  There 
appears  to  be  only  one  edition,  published  in  Paris  in  the  year  1883. 
Manning  I  should  cite  from  the  edition  of  1875,  the  one  edited  by  a 
gentleman  no  longer  living — a  most  distinguished  lawyer — Mr.  Sheldon 
Amos;  I  cite  from  page  119  of  that  edition.  Chancellor  Kent  I  cite 
from  the  edition  of  1878  edited  by  Mr.  Abdy  at  page  97 — Kent's  Com- 
mentaries on  International  Law.  Chancellor  Kent's  own  words,  (not 
Mr.  Abdy's)  are  these: 

The  open  sea  in  not  capable  of  being  possessed  as  private  property.  The  free  nse 
of  the  ocean  for  navigation  and  fishing  is  common  to  all  mankind  and  the  public. 
Jurists  generally  and  explicitly  deny  that  the  main  ocean  can  ever  be  appropriated. 
The  subjects  of  all  nations  meet  there  in  time  of  peace  on  terms  of  equality  and 
independence. 

Those  are  Chancellor  Kent's  own  words.  It  must  not  be  thought 
that  I  am  not  reading  the  other  passages  because  they  are  not  equally 
pertinent,  but  it  is  out  of  regard  to  the  Tribunal  looking  to  the  time  I 
have  occupied.  I  merely  read  that  passage,  because  I  understood  the 
Tribunal  desired  to  know  from  what  particular  book  of  Chancellor 
Kent's  I  was  reading  and  whether  it  was  his  language. 

Mr.  Justice  Hael an. — I  never  saw  that  book  before.  I  suppose  what 
is  in  that  book  is  in  the  first  volume. 

Sir  Richard  Webster. — This  is  Kent's  Commentaries  on  Interna- 
tional Law,  which  I  believe  forms  one  of  the  volumes  of  his  Commen- 
taries. 

Mr.  Phelps. — It  forms  part  of  the  first  volume. 

Sir  Richard  Webster. — That  is  my  recollection  exactly.  It  forms 
the  opening  300  or  400  pages  of  one  of  the  first  volumes  of  Chancellor 
Kent's  book.  Then  Sir  Travers  Twiss'  work  on  "The  Law  of  Nations 
in  Time  of  Peace".  I  read  from  the  edition  of  1884  by  Sir  Travers 
Twiss  at  page  285.  Sir,  these  authorities  might  have  been  multiplied 
to  a  much  larger  extent.  •  I  do  not  know  among  the  authorities  cited 
by  my  learned  friend  any  which  in  any  way  conflict  with  my  conten- 
tion. In  fact,  my  friends  put  their  case  on  narrower  grounds  and  on 
different  principles;  but  there  is  one  to  which  I  wish  to  call  attention 
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because  we  have  been  twitted  both  in  the  written  Counter  Case  of"  the 
United  States  and  orally  in  argument  with  having  misunderstood  those 
points,  and  that  is  the  enunciation  of  the  law  made  on  behalf  of  the 
United  States  in  the  year  1832,  when  the  question  of  the  "Harriet* 
arose  in  the  Falkland  Islands.  It  is  referred  to  and  set  out  at  length 
in  the  British  Case,  and  in  order  to  quote  nothing  as  to  which  there  is 
any  dispute,  I  refer  entirely  to  the  documents  set  out  at  pages  185  to 
191  of  the  United  States  Counter  Case.  Possibly,  the  Tribuual  will  be 
kind  enough  to  take  that  volume-  before  them.  I  have  also  examined 
the  original  documents  and  find  nothing  conflicting  with  the  position 
I  am  now  about  to  submit. 

The  criticism  that  is  made  by  the  United  States  when  we  used  the 
language  of  the  United  States  in  regard  to  their  rights  is :  At  that  time 
there  was  no  question  of  deep  sea  fishing  involved,  and  therefore  it  is 
not  pertinent  to  the  question  in  respect  of  which  you,  the  British  Gov- 
ernment, cite  the  authority.  Well,  if  it  were  true  in  fact  it  would  not 
be  any  answer  to  the  argument  inasmuch  as  the  United  States  have 
enunciated  the  law  in  most  general  terms,  but  it  is  not  the  fact.  Buenos 
Ayres  was  threatening  to  interfere  uot  only  with  the  seal  fishery  but 
the  whale  fishery,  and  it  is  pointed  out  in  these  papers  that  whales 
were  caught  outside  the  3  mile  limit,  and  it  is  in  connection  with  a  claim 
by  Buenos  Ayres  to  stop  and  interfere  with  vessels  doing  two  tilings, 
whaling  and  sealing;  and  the  seals  undoubtedly  were  caught  on  the 
uninhabited  shores  of  certain  islands  as  to  which  there  was  a  dispute 
with  regard  to  territory. 

I  will  show  from  these  original  documents  it  is  not  an  answer  to  the 
British  argument,  founded  on  the  enunciation  of  the  law  by  the  United 
States  themselves,  to  say  that  the  only  question  there  raised  was  as  to 
killing  seals  on  land,  and  that  no  question  had  arisen  as  to  killing  them 
on  the  high  seas.    Will  you  Mr.  President  look  at  page  186. 

The  undersigned  would  also  call  the  attention  of  His  Excellency,  the  Minister  of 
Foreign  Affairs,  to  certain  declarations  of  Don  Luis  Vernet,  important  as  coming 
from  a  high  functionary  of  this  Government,  the  military  and  civic  governor  of  an 
extensive  region,  and  if  these  declarations  arc  to  be  considered  as  indicative  of  the 
sentiments  and  views  of  this  Government  there  would  be  just  cause  for  apprehend- 
ing that  a  project  was  in  contemplation  involving  the  destruction  of  one  of  the  most 
important  and  valuable  national  interests  of  the  United  States,  the  whaU  fishery. 

You  will  observe  that  that  is  italicised. 

For  he  declared  to  Captain  Davison  that  it  was  his  determination  to  capture  all 
American  vessels,  including  whaling  ships  as  well  as  those  engaged  in  catching  seals, 
upon  the  arrival  of  an  armed  schooner,  for  which  he  had  contracted,  which  was  to 
carry  six  guns  and  a  complement  of  fifty  men. 

The  italics  are  not  ours.  I  should  gather  from  the  way  in  which  it  is 
printed  those  italicised  words  occur  in  the  origiual;  at  any  rate  I  only 
read  from  the  United  States  document. 

Then  on  page  187 : 

But  had  the  Governor,  in  the  exercise  of  his  authority,  confined  himself  merely  to 
the  capture  of  American  vessels,  and  to  the  institution  of  processes  before  the  regu- 
lar tribunals  which  administer  the  laws  in  this  country  with  the  sole  view  of  ascer- 
taining whether  transgressions  against  the  laws  and  sovereignty  of  this  Republic  had 
or  had  not  been  committed,  and  had  he  so  done  in  strict  pursuance  of  his  delegated 
authority,  yet  in  view  of  the  Government  of  the  United  States  even  an  exercise  of 
authority  thus  limited,  would  have  been  an  essential  violation  of  their  maritime 
rights;  and  the  undersigned  is  instructed  and  authorized  to  say  that  they  utterly 
deny  the  existence  of  any  right  in  this  Republic  to  interrupt,  molest,  detain,  or 
capture  any  vessels  belonging  to  citizens  of  tiie  United  States  of  America  or  any  per- 
sons being  citizens  of  those  States,  engaged  in  taking  seals,  or  whales,  or  any  species 
of  nsh  or  marine  animals  in  any  of  the  waters,  or  on  any  of  the  shores  or  lands,  of 
any  or  either  of  the  Falkland  islands,  Torra  del  Fuego,  Cape  Horn,  or  any  of  ib» 
adjacent  island^  in  the  Atlantic  Qcean.  ,  p         *  ' 
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Kow  after  some  further  negotiations  which  I  have  looked  through 
and  which  are  not  material  for  my  purpose  a  further  document  was  sent 
from  the  American  Charg6  d'Affaires  to  the  Buenos- Ayres  Minister  on 
the  10th  July  1832  and  on  page  188  there  is  this  discussion  about  sov- 
ereignty. 

We  were  told  at  one  stage  of  this  Argument  the  whole  question  in  dis- 
pute was  as  to  whether  the  Argentine  Republic  had  the  right  of  sover- 
eignty. At  the  bottom  of  page  180  that  question  is  put  on  one  side 
showing  it  was  not  at  the  root  of  discussion. 

The  following  is  the  passage. 

Bat  again  if  the  rights  of  Spain  to  these  Islands  were  nn doubted,  and  if,  again,  it 
be  admitted  hypothetically  that  the  ancient  vice-royalty  of  the  Rio  de  la  Plata,  by 
virtue  of  the  Revolution  of  the  25th  of  May,  1810,  has  succeeded  in  full  sovereignty 
to  those  rights  would  that  admission  sustain  the  claim  which  the  province  of  Buenos- 
Ayres,  or  in  other  words,  the  Argentine  Republic,  sets  up  to  sovereignty  and  juris- 
diction. 

Then  again  in  page  189. 

But  again  if  it  be  admitted  hypothetically  that  the  Argentine  Republic  did  suc- 
ceed to  the  entire  rights  of  Spain  over  these  regions  aud  that  when  she  succeeded 
Spain  was  possessed  of  sovereign  rights,  the  question  is  certainly  worth  examination 
whether  the  right  to  exclude  American  vessels  and  American  citizens  from  the  fish- 
eries there  is  incident  to  such  a  succession  of  sovereignty.  The  ocean  fishery  is  a 
natural  right,  which  all  nations  may  enjoy  in  common. 

This  would  not  be  necessary  if  they  were  discussing  the  quesition 
simply  of  going  on  the  land. 

The  ocean  fishery  is  a  natural  right,  which  all  Nations  may  enjoy  in  common. 

Every  interference  with  it  by  a  foreign  Power  is  a  natural  wrong.  When  it  is 
carried  on  within  the  marine  league  of  the  coast  which  has  been  designated  as  the 
extent  of  natural  jurisdiction  reason  seems  to  dictate  a  restriction,  if  under  pretext 
of  carrying  on  the  fishery,  an  evasion  of  the  revenue  laws  of  the  country  may  rea- 
sonably be  apprehended,  or  any  other  serious  injury  to  the  sovereign  of  the  coast, 
he  has  a  right  to  prohibit  it;  but  as  such  prohibition  derogates  from  a  natural  right, 
the  evil  to  be  apprehended  ought  to  be  a  real,  not  an  imaginary  one.  No  such  evil 
can  be  apprehended  on  a  desert  and  uninhabited  coust;  therefore  such  coasts  form 
no  exception  to  the  common  right  of  fishing  in  the  seas  adjoining  them.  All  the  rea- 
soning on  this  subject  applies  to  the  large  bays  of  the  ocean,  the  entrance  to  which 
ennnot  be  defended:  and  this  is  the  doctrine  of  Vattel,  chapter  23  section  291  who 
expressly  cites  the  Straits  of  Magellan  as  an  instance  for  the  application  of  the  rule. 

I  point  out  in  passing  Mr.  President  that  you  will  observe  from  the 
point  of  view  of  the  enunciation  of  the  law  if  it  be  right — from  the 
point  of  view  of  authority  the  question  of  going  into  the  territorial 
waters  becomes  immaterial  because,  as  was  pointed  out,  they  were  only 
justifying  going  within  the  marine  league,  that  is  to  say  going  within 
the  distance  of  territorial  waters  for  certain  purposes:  their  real  justifi- 
cation was  fishing  in  the  high  seas.  Now  if  you  will  turn  over  to  page 
190  I  shall  be  able  to  conclude  what  I  have  to  say  in  this  matter. 

The  treaty  concluded  between  Great  Britain  and  Spain,  in  1790  already  alluded  to, 
is  to  be  viewed,  in  reference  to  this  subject;  because  both  nations  by  restricting  them- 
selves from  forming  settlements  evidently  intended  that  tiie  fishery  should  be  left 
open  both  in  the  waters  and  on  the  shores  of  these  islands,  and  perfectly  free  so  that 
•  no  individual  claim  for  damage,  for  the  use  of  the  shores,  should  ever' arise.  That 
case,  however,  could  scarcely  occur,  for  whales  are  invariably  taken  at  sea,  and 
generally  without  the  marine  league,  and  seals  on  rocks  and  sandy  beaches  incapable 
of  cultivation.  The  stipulation  in  the  treaty  of  1790  is  clearly  founded  on  the  right 
to  use  the  unsettled  shores  for  the  purpose  of  fishery,  and  to  secure  its  continuance. 

I  need  scarcely  point  out  to  this  Tribunal,  because  the  perusal  of  the 
papers  is  sufficient,  that  the  whole  of  this  argument  as  to  the  whales 
.  would  have  been  out  of  place  and  altogether  unnecessary  if  it  was  true 
as  suggested  the  only  question  was  the  right  of  going  on  shore. 
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Now  look  at  the  conclusions: 

The  following  conclusions,  from  the  premises  laid  down  are  inevitable: 

1  That  the  right  of  the  United  States  to  the  ocean  fishery  and  in  the  bays,  arms 
of  the  sea,  gulfs  and  other  inlets  incapable  of  being  fortified,  is  perfect  and  entire. 

2  That  the  right  of  the  ocean  within  a  marine  league  of  the  shore,  where  the 
approach  cannot  be  injurious  to  the  sovereign  of  the  country — as  it  cannot  be  on 
uninhabited  regions,  or  such  as  are  occupied  altogether  by  savages — is  equally 
perfect. 

3  That  the  Bhores  of  such  regions  can  be  used  as  freely  as  the  waters:  a  right 
arising  from  the  same  principle. 

That  a  constant  and  uninterrupted  use  of  the  shores  for  the  purposes  of  a  fishery, 
would  give  the  right,  perfect  and  entire,  although  settlements  on  such  shores  should 
be  subsequently  formed  or  established. 

Mr.  President,  you  expressed  an  opinion,  which  I  have  no  right  to 
criticise,  some  days  ago  that  it  must  not  be  taken  as  recognized  inter- 
national law  that  this  right  of  landing  on  unoccupied  coasts  certainly 
is  recognised  at  the  present  day;  I  need  scarcely  remind  you  that  I 
respectfully  agreed,  as  far  as  an  advocate  was  entitled  to  agree  with 
that  expression  of  opinion;  but  I  pointed  out  that  at  the  time  of  which 
we  were  speaking  it  was  a  common  thing  for  Nations  to  contend  that 
there  was  such  a  right. 

The  President. — It  was  a  question  of  sovereignty. 

Sir  Richard  Webster. — But,  from  the  point  of  view  of  argument 
in  this  case,  if  General  Foster's  contention  were  correct,  it  would  only 
strengthen  my  position ;  because  the  claim  made  by  the  United  States, 
to  catch  whales,  and  to  visit  inhabited  coasts,  was  put  simply  and 
solely  as  a  branch  of  the  right  of  fishing  on  the  high  seas. 

General  Foster. — It  was  that  the  vessel  was  seized  for  taking  seals 
on  land. 

Sir  Richard  Webster. — With  great  deference  (General  Foster  will 
pardon  me  for  saying  it)  there  is  no  necessity  for  that  interruption, 
because  I  refer  to  what  the  United  States  said  with  regard  to  the 
threats  of  Bueuos-Ayres  to  stop  the  vessels  whaling  and. as  to  the  ques- 
tion that  had  arisen  independently  of  a  particular  ship.  You  cannot 
exclude  or  cut  away  from  the  utterances  of  a  Nation  in  this  way.  It 
suits  the  United  States  to  endeavour  to  belittle  the  statements  made 
by  their  Representatives  in  1832,  and  it  has  suited  them  in  many  other 
points  in  this  case  to  endeavour  to  do  away  with  the  effect  of  utter- 
ances previously  made  by  United  States  Statesmen  of  great  eminence; 
but  my  submission  in  reply  to  the  interlocutory  observation  of  General 
Foster  is,  that  when  you  read  these  documents,  whatever  claim  was 
asserted  was  asserted  as  flowing  from  the  right  of  all  nations  to  fish 
upon  the  high  seas;  and  the  only  effect  of  adopting  General  Foster's 
criticism  would  be  that  that  right  would  be  cut  down  in  so  far  as  it  did 
not  give  Nations  the  right  of  touching  or  of  landing  upon  uninhabited 
coasts. 

Sir,  I  submit  to  this  Tribunal  that  so  far  from  the  strength  of  that 
quotation,  which  is  of  equal  point  whether  the  Statesman  was  of 
the  United  States,  or  Russian,  or  French,  or  of  any  other  Power, — the 
strength  of  that  citation  is  in  no  way  removed  by  the  documents  to 
which  I  have  called  attention.  On  the  contrary,  they  support  to  the 
letter  and  in  full  the  arguments  we  founded  upon  them  when  our  Gase 
was  framed. 

But,  Sir,  quite  apart  from  authority,  quite  apart  from  the  utterances 
of  any  Statesman  in  the  past,  will  you  consider  for  a  moment  what  the 
end  of  this,  and  the  result  of  this  United  States  claim,  must  bet 

Feeling  pressed  by  the  distinction  or  by  the  argument  which  would 
be  used  in  connection  with  such  fish  as  salmon,  in  connection  with  such 
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fish  as  the  knowledge  of  the  world  at  the  present  day  knows  to  return 
to  their  local  habitation  for  the  purpose  of  breeding,  of  which  the 
annual  increase  can  be  taken  and  of  which  the  same  selection  can 
be  made  as  is  purported  to  be  made  with  seals  with  this  additional 
incident,  that  they  are  actually  bred  artificially  to  increase  the  stock, 
my  learned  friend,  Mr.  Carter,  endeavoured  to  get  rid  of  that  difficulty 
(a  difficulty  which,  we  submit,  is  bound  up  with  and  is  one  of  the  vices 
of  his  argument)  by  saying  the  distinction  in  the  case  of  fish  is  that 
they  are  inexhaustible.  Is  that  the  present  condition  of  knowledge 
either  of  the  United  States,  or  of  Great  Britain,  or  of  any  other  Nation  f 
This  Tribunal  is  asked  to  recognize  as  a  matter  of  international  law 
a  property  in  wild  animals — to  recognize  a  right  of  protection, — that 
the  animals  are  to  be  considered  to  belong  to  the  United  States  all 
over  the  sea?  The  argument  is  weak  indeed  if  my  learned  friend 
thinks  he  can  distinguish  the  case  of  fish  on  the  ground  of  the  inex- 
haustibility being  a  sufficient  answer.  What  has  been  happening! 
May  I  remind  you,  and  I  have  no  doubt  you  have  some  knowledge  of  it 

S  certainly  some  members  of  the  Tribunal  have)  the  United  States, 
France,  Canada,  and  Great  Britain  in  various  parts  of  the  world  have 
had  to  consider  the  exhaustion  of  fisheries  and  fishing  banks,  and  they 
are  re-stocking  them  by  artificial  means,  and  further  it  has  come  out  in 
that  examination  that  practically  all  of  these  fish,  certainly  the  prin- 
cipal fish,  can  be  identified  as  coming  from  a  particular  place  and  are 
of  such  a  character  even  that  the  fish  can  be  identified  as  having  been 
bred  at  a  particular  place  and  are  returning  to  it. 

It  would  be  very  interesting  to  go  into  this,  Mr.  President,  if  it  were 
closer  to  this  case;  but  I  do  not  know  if  this  Tribunal  knows  that 
Mr.  Neilsen  one  of  the  most  experienced  inspectors  of  fisheries  in  Nor- 
way was  sent  to  the  other  side  of  the  Atlantic  to  advise  the  Newfound- 
land Fisheries  in  this  matter,  and  Professor  Baud — I  do  not  know 
whether  he  still  lives — probably  the  most  eminent  naturalist  as  to  fish- 
eries in  the  United  States  had  advocated  the  re-stocking  of  the  deep 
sea  fisheries  and  had  advised  that  other  nations  should  commence 
re-stocking  and  artificially  hatching  in  order  to  replenish  the  races  of 
fish  then  becoming  exhausted,  and  that  all  these  gentlemen  from  their 
researches  in  these  matters,  Professor  Baird  among  the  number, 
Mr.  Neilsen  among  the  number,  have  found  that  each  of  the  various 
species  of  cod  have  their  own  local  habitat  and  can  be  readily  and 
easily  distinguished.  St.  George's  fish  are  known  from  any  other  kind 
of  cod  caught  on  the  Banks.  Cape  St.  Mary's  cod  are  distinguished 
from  any  other  kind  of  cod  in  Newfoundland;  and  a  Trinity  Bay  fish 
is  known  from  a  Placentia  fish.  It  would  interest  this  Tribunal  upon 
the  question  of  the  principle  of  law  attempted  to  be  pressed  upon  it; 
if  there  is  any  reason  or  logic  in  it,  I  could  show  that  it  would  have 
such  a  far-reaching  effect  that  the  principle  applied  to  this  particular 
case  would  lead  nations  to  claim  that  each  individual  animal  or  fish 
that  could  be  identified,  or  that  could  be  shown  to  have  bred  and  shown 
to  return  to  its  own  breeding  home,  was  to  be  the  property  of  the  par- 
ticular nation  that  could  prove  it  came  there  to  breed,  and  they  had 
there  the  power  of  destroying  the  whole  of  them  at  once  or  allowing  a 
certain  number  to  go  free.  Perhaps  also,  Sir,  you  know,  and  it  may 
be  interesting  to  the  Tribunal  I  should  mention  that  this  has  been 
the  subject  of  a  very  learned  discussion  in  France  with  reference  to  the 
stocking  of  exhausted  fisheries  on  the  French  coasts.  Therefore,  my 
learned  friends  will  forgive  me  for  saying  that  I  think  it  is  impossible 
to  draw  the  distinction  they  have  attempted  to  draw  between  seals 
and  fish  on  the  ground,  as  they  suggest,  that  in  one  case  the  animals 
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are  bred  in  such  numbers  tbat  they  are  inexhaustible,  because  the 
experience  all  the  world  over  is  that  fisheries  have  become  repeatedly 
depleted;  and  that  further,  if  identification  and  habits  of  returning  to 
the  same  locality,  is  to  be  a  sufficient  test,  and  if  the  power  of  destroy- 
ing the  whole,  or  abstaining  from  destruction  is  a  sufficient  claim,  this 
claim  must  be  recognized  in  respect  of  various  migratory  birds  and 
various  other  animals  which  are  of  great  use  to  mankind,  probably  of 
much  greater  use  than  the  seals,  the  bodies  of  which  are  wasted,  the 
oil  of  which  is  never  reclaimed,  and  the  skin  only  is  used  for  the  orna- 
mentation of  the  dresses  of  certain  persons  who  can  afford  to  pay  large 
sums  for  their  apparel. 

Mr.  President,  £  have  said  all  that  at  the  present  stage  T  feel  it 
necessary  that  £  should  say  to  this  Tribunal.  I  have  endeavoured  only 
to  supplement  the  much  wider,  abler,  and  more  exhaustive  argument 
of  my  learned  friend,  the  Attorney  General,  and  it  is  no  part  of  my 
duty,  Sir,  to  attempt  to  apply  the  arts  of  oratory  or  the  influence  Of 
eloquence  to  the  consideration  of  the  questions  submitted  to  this  Tri- 
bunal. I  have  had  two  objects  in  view,  and  two  only,  that,  so  far  as 
facts  are  involved,  the  true  facts,  all  the  facts,  and  the  facts  only  shall 
be  laid  before  this  Tribunal,  that  so  far  as  enunciated  principles  of  law 
are  involved  those  principles  of  law  should  be  drawn  from  the  best 
sources  that  are  at  our  command,  and  without  any  attempt  either  to 
strain  those  principles  in  favour  of,  or  to  minimise  their  effect  against, 
the  contentions  we  are  supporting.  £  am  perhaps,  more  conscious 
than  any  one  present  of  the  deficiencies  in  my  own  argument,  but  I 
trust,  with  its  defects,  it  may  still  have  been  of  some  service  to  this 
Tribunal;  but,  Mr.  President,  what  will  remain  forever  in  my  mind  is 
the  recollection  of  the  unvarying  courtesy  and  patience  with  which  my 
observations  have  been  received  by  every  member  of  this  Court. 

The  President. — Sir  Richard,  we  thank  you  for  the  very  substan- 
tial and  useful  observations  with  which  you  have  supplemented  the 
argument  of  Sir  Charles  Russell.  We  knew  how  much  we  were 
indebted  to  you  already  for  the  elaborate  study  you  have  made  of  this 
case  on  behalf  of  Great  Britain,  and  £  for  one  have  very  much  admired 
the  unrestricted  and  friendly  co  operation  of  yesterday's  Attorney 
General  with  to-day's  Attorney  General.  The  country  is  indeed  to  be 
envied  where  party  spirit  admits  of  such  brotherly  association  when 
the  national  interest  is  at  stake. 
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Mr.  Robinson. — I  feel  very  strongly  indeed,  Mr!  President,  the  posi- 
tion in  which  I  am  placed  in  being  called  upon  to  address  the  Tribunal 
at  this  stage  of  the  discussion ;  but  I  shall  be  spared  the  necessity  of 
further  personal  allusion  if  I  may  ask  the  Tribunal  to  be  allowed  to 
apply  to  myself,  but  with  very  much  added  force,  the  few  well  chosen 
observations  with  which  my  friend  who  precedes  me  has  prefaced  his 
argument.  To  me,  I  am  afraid  for  a  number  of  years  longer  than  for 
him,  the  work  of  a  junior  Counsel  has  also  been  unaccustomed;  but 
there  are  two  considerations  which  may  reconcile  one,  at  all  events  to 
a  certain  extent,  to  recurring,  for  a  time,  to  the  labour  of  earlier  years. 
Many  gentlemen  of  our  profession  I  believe  would  say  that  the  place 
even  of  a  junior  in  a  great  national  controversy  of  this  description,  is 
to  be  preferred  to  the  work  of  a  senior  in  the  ordinary  duties  of  daily 
practice;  and  in  the  next  place,  if  I  may  be  allowed  to  make  an  obser- 
vation purely  personal,  may  I  say  that  all  the  surroundings  and  cir- 
cumstances of  this  case  in  its  conduct  here,  and,  much  more,  all  the 
personal  associations  connected  with  it  on  every  side,  have  been  such, 
whatever  the  duties  may  be,  important  or  unimportant,  accustomed  or 
unaccustomed,  as  to  make  it  only  a  pleasure  to  discharge  them  as  best 
one  might  be  able. 

If  it  has  been  difficult  for  my  learned  friend  to  follow  the  Attorney 
General  (as  I  can  well  understand  that  it  was),  I  trust  it  will  be 
remembered  how  much  greater  the  difficulty  must  be  for  me  to  follow 
not  only  the  Attorney  General,  but  my  learned  friend  Sir  Richard 
Webster  as  well.  If  I  may  use  a  simile,  Mr.  President,  not  altogether 
appropriate  to  our  serious  work  here,  it  does  seem  to  me  that  I  am 
called  upon  to  perform  a  task,  which,  while  it  can  no  doubt  be  best 
performed  in  the  place  where  we  are,  can  seldom  be  successfully  per- 
formed by  one  of  my  own  nationals.  I  am  called  upon,  I  fear,  to 
present  to  the  Tribunal  something  not  altogether  distasteful,  some- 
thing which  may  possibly  not  be  altogether  useless,  but  which  must  be 
made  up  of  scraps  and  of  leavings — the  scraps  and  the  leavings  of 
very  much  better  artists,  and  artists  1  may  say,  who  have  found  the 
material  so  attractive,  that  even  what  they  have  left  is  not  very  good 
of  its  kind;  by  which  I  mean  that  if  there  are  any  points  in  this  case 
which  have  not  been  thoroughly  discussed,  you  will  find  that  they  are 
naturally  the  points  which  it  is  least  useful  to  discuss.  At  all  events 
I  have  felt  very  strongly,  that  if  I  could  consult  only  the  interest  of 
the  case  and  of  valuable  time,  and  follow  the  dictates  only  of  my  own 
judgment,  I  should  say  at  once  the  only  thing  which  I  am  able  to  say 
without  doubt  or  hesitation — that  every  thing  that  can  be  said  in  the 
case  on  our  side  has  been  already  said,  and  well  said,  and  that  it  can 
serve  no  useful  purpose  to  attempt  to  add  to  it. 

But  there  is  one  thing,  Mr.  President,  of  which  I  am  quite  certain : 
It  could  not  be  of  any  possible  assistance  to  the  Tribunal,  and  therefore 
it  would  not  be  becoming  in  me,  if  I  were  to  attempt  to  follow  my  learned 
leaders  into  any  branch  of  this  case  in  anything  approaching  to  detail. 
The  case  has  been  exhaustively  and  thoroughly  discussed,  as  it  was  abso- 
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lutely  necessary  that  it  should  be  discussed,  and  for  very  obvious 
sons.  I  do  not  think  it  is  too  much  to  say  that  Arbitrations  as  a  means  for 
the  settlement  of  International  disputes  may  be  said  to  be  yet  upon  their 
trial.  There  are  very  many  who  believe — all  right  minded  men  most 
earnestly  hope — that  to  an  increasing  extent  they  may  become  the  sub- 
stitute for  the  only  means,  so  terrible  in  its  consequences,  which  can  be 
made  available  in  their  place ;  but  if  they  are  to  do  this  they  must  justify 
themselves  by  their  yorks.  There  are  many  people  I  believe  now  watch- 
ing this  Arbitration  most  anxiously,  who  know  very  little  of  the  merits 
of  the  case,  and  who  care  absolutely  nothing  for  the  success  or  failure 
of  either  of  the  contending  parties;  but  they  watch  it  in  the  hope  that 
it  will  show  to  the  World,  and  the  two  nations  that  are  engaged  in  it, 
that  if  Nations  donot  obtain  certainly  by  these  means  all  that  they  might 
possibly  have  obtained  by  the  test  of  war — by  the  test  of  might — they  are 
at  least  certain  to  secure  all  that  they  can  shew  themselves  entitled  to 
by  the  far  preferable  and  more  reasonable  test  of  right  It  was  neces- 
sary therefore,  and  essential,  that  every  principle  involved  in  this  case, 
every  consideration  which  either  side  might  think  it  worth  while  to  bring 
to  the  attention  of  the  Tribunal,  should  be  carefully  and  anxiously 
examined — every  principle  which  is  thought  applicable  tested,  and 
traced  to  its  source — and  every  argument  great  or  small  which  could 
have  any  bearing  on  the  case  should  be  most  anxiously  weighed.  But, 
while  this  is  the  case,  there  is  as  it  appears  to  me  one  feature  peculiar  to 
this  Arbitration  considered  in  its  International  aspect.  Most  Interna- 
tional Arbitrations,  so  far  as  I  am  aware,  have  been  concerned  with  the 
exercise  of  belligerent  rights,  or  with  the  question  of  territorial  or  mari- 
time boundaries,  which  could  only  be  determined  by  the  principles  of 
International  law ;  but  it  so  happens  that  the  most  important  questions 
in  this  case — those  upon  which  in  substance  it  must  ultimately  turn — 
might  have  arisen  between  individuals,  and  might  have  come  up  for 
decision  in  any  ordinary  Court  in  either  of  the  countries  interested. 

It  is  possible  of  course  toconceive  (though  I  think  it  very  difficult),  that 
the  decision  as  between  individuals  might  be  different  from  that  which 
it  should  be  as  between  nations.  I  say  this,  because  I  know  that  is  indi- 
cated in  some  portions  of  the  argument  on  the  other  side,  but  still  I  think 
this  is  hardly  a  possible  conception ;  and  what  I  propose  to  do,  therefore, 
as  the  only  course  which  it  seems  to  me  can  avoid  prolixity,  and  may  at 
the  same  time  be  of  some  possible  use,  is  to  assume  that  this  case  has  come 
up  (as  it  might  come  up),  by  one  individual  against  another,  to  be  deter- 
mined by  the  ordinary  courts  of  either  of  the  countries  interested,  and 
endeavour  to  point  out  whatconsiderations  it  would  then  have  presented, 
and  upon  what  grounds  the  case  would  have  been  disposed  of. 

Suppose  for  example  it  had  been  a  claim,  as  it  might  well  have  been 
if  these  islands  had  been  owned  by  a  private  individual — suppose  it  had 
been  a  claim  by  one  of  the  ownersof  these  islaudsagainstapelagic  sealer, 
for  the  destruction  of  a  quantity  of  seals  from  the  islands — you  may  say 
1,000  dollars  worth  or  10,000  dollars  worth;  it  is  immaterial — and  that 
it  had  come  up  for  disposition  in  oneof  theordinary cotirts  of  either  conn- 
try,  in  what  shape  would  it  have  then  presented  itself  to  the  judge,  and 
in  what  way,  or  upon  what  grounds,  would  it  probably  have  been  dis* 
posed  oft  Now,  I  apprehend, the  first  thing  that  would  have  struck  any- 
one in  such  a  case  would  have  been  the  absolute  novelty  of  the  claim, 
which  at  this  stage  of  the  world's  history  is  certainly  a  consideration 
entitled  to  some  weight.  I  think  it  would  occur  to  any  judge  before 
whom  it  was  brought  to  say: 
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If  there  is  one  principle  better  established  than  another,  it  is  the  free- 
dom of  the  seas  to  all  the  world — the  equality  of  all  nations  upon  the 
high  seas,  and  the  right  of  all  people  to  take  whatever  they  may  find 
there  in  the  shape  of  free  swimming  fish  or  animals,  as  they  may  be  able 
to  secure  them.  I  think  it  would  be  asked :  how  do  seals  form  an  excep- 
tion to  the  universal  rule  t  And  with  regard  to  seals  themselves  it  would 
be  very  properly  observed :  The  seals  have  been  swimming  the  ocean — 
both  the  great  oceans  of  the  world,  the  Pacific  and  the  Atlantic — and 
they  have  been  the  subject  of  pursuit  by  man,  since  long  before  the  mem- 
ory of  man.  Has  there  ever  been  up  to  this  time  a  claim  made  by  any 
nation  or  by  any  individual  to  property  in  those  animals?  That  clearly 
must  have  been  answered  in  the  negative;  and  if  the  question  were  tested 
further,  I  think  the  explanation  would  have  been  asked:  have  you  con- 
sidered the  analogy  between  all  other  animals  of  the  same  kind  and  of 
the  same  nature — animals/era  naturce,  as  we  may  suppose  these  seals  to 
be  for  the  moment.  I  think  the  case  would  have  been  put  of  pheasants 
and  rabbits  and  innumerable  other  wild  animals,  as  to  the  law  of  which 
there  is  no  question  whatever,  and  the  Plaintiff's  would  have  been  asked 
to  distinguish  between  the  claim  made  in  this  "ase,  and  a  claim  prepertes 
in  seals  animals  and  birds.  I  question  myself  whether  the  case  would 
have  gone  further.  Whether  it  would  have  gone  farther  or  not,  how- 
ever I  venture  to  submit  that  the  onus  would  have  been  on  the  claim- 
ant— that  is  to  say,  I  think  it  would  have  been  said  to  him :  You  must 
distinguish  this  case  from  the  general  right  as  regards  the  high-seas, 
and  from  the  universal  law  prevailing  as  to  animals  ferce  naturce. 
This  has  been  attempted  here  and  I  therefore  proceed  to  examine,  as 
shortly  as  I  can,  the  grounds  which  are  taken  here,  and  which  would 
have  been  advanced  in  a  case  of  that  description  in  support  of  the 
claim. 

Now  there  is  some  difficulty — at  least  I  have  found  some  difficulty — 
in  ascertaining  exactly  on  what  ground  that  claim  is  put;  but  first  it 
may  be  well  to  say  a  word  upon  a  question  which  would  probably  I 
think,  in  a  contest  of  that  description,  either  have  assumed  no  place  at 
all,  or  would  at  least  have  assumed  a  place  even  more  unimportant  than 
it  has  now  been  relegated  to  by  the  present  contention  of  our  friends. 
I  am  speaking  now  of  what  may  be  called  the  derivative  title  from 
Eussia,  and  I  think  that  may  be  put  in  a  very  few  words  indeed,  as 
I  should  put  it,  viewing  the  Case  as  I  am  now  endeavouring  to  con- 
sider it. 

I  do  not  desire  to  go  into  the  Ukase  of  1799,  or  to  treat  this  question 
otherwise  than  in  a  very  cursory  manner;  but  if  the  question  of  the 
derivative  rights  of  Russia  and  the  Ukase  of  1821  had  come  up  for 
consideration,  this  much  at  all  events  would  have  been  plain — that 
that  Ukase  was  the  cause  of  the  Treaties  of  1824  and  1825,  and  those 
Treaties  were  the  result  of  that  Ukase. 

Now  the  assertion  on  the  part  of  the  United  States  is,  that  in  those 
Treaties  the  phrase  "Pacific  Ocean"  does  not  include  Behring  Sea, 
and  that  the  term  "north  west  coast" — (without  going  into  details,  or 
without  speaking  of  the  different  meanings  given  to  it)  practically 
means  the  north-west  coast  south  of  the  Alaskan  Peninsula. 

Let  us  look  at  the  two  or  three  documents  upon  which  this  substan- 
tially depends. 

In  the  first  place,  there  can  be  no  question  as  to  what  the  Ukase 
itself  says,  or  as  to  its  meaning.  We  should  have  to  ascertain  I  think — 
we  should  have  to  ask  ourselves — upon  this  question:  What  was  it 
that  the  Ukase  claimed :  What  was  it  that  J$u$sia  asserted  that  tbey 
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were  claiming  by  the  Ukase f  What  did  the  United  States  and  England 
understand  them  to  claim  f  Against  what  portion  of  that  claim — if  not 
against  all— did  they  protest;  and  how  was  their  protest  treated  by 
Russia?    Did  she  withdraw  the  claim,  or  only  a  partf 

Now  we  find  that  the  Ukase,  to  use  the  words  of  section  I,  which  I 
read  from  the  Case  of  Great  Britain,  p.  38,  says  that: 

The  pursuits  of  commerce,  whaling  and  fishery,  and  of  all  other  industry  on  all 
islands,  ports,  and  gulfs  including  the  whole  of  the  north  west  coast  of  America, 
beginning  from  Behring's  Straits  to  the  51°  degree  of  northern  latitude,  also  from 
the  Aleutian  Islands  to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile 
Islands  from  Behring's  Straits  to  the  South  Cape  of  the  Island  of  Urup,  viz,  to  the 
45°  50°  northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

No  one  would  question  what  is  the  meaning  of  "north-west  coast" 
in  those  words : 

The  whole  of  the  north-west  coast  of  America,  beginning  from  Behring's  Straits, 

Going  southward. 

to  the  51°  of  northern  latitude. 

There  can  be  no  question  about  that.  Therefore  the  Ukase,  at  the 
beginning,  puts  a  perfectly  plain  and  unmistakable  meaning  on  the 
words,  "  north-west  coast." 

Then  that  was  transmitted  to  Mr.  Adams  on  the  11th  of  February 
1822,  and  his  reception  of  it  is  to  be  found  in  his  letter  of  the  25th  of 
February  1822,  in  which  he  says:  British  Case  p.  47. 

I  am  directed  by  the  President  of  the  United  States  to  inform  you  that  he  has  seen 
with  surprise,  in  this  Edict,  the  assertion  of  a  territorial  claim  on  the  part  of  Rus- 
sia, extending  to  the  51st  degree  of  north  latitude  on  this  continent. 

I  take  that  to  mean  extending  southward  to  the  51st  degree  of  north 
latitude  on  this  continent.    He  then  continues: 

And  a  Regulation  interdicting  to  all  commercial  vessels  other  than  Russian,  upon 
the  penalty  of  seizure  and  confiscation,  the  approach  npon  the  high  seas  within  100 
Italian  miles  of  the  shores  to  which  that  claim  is  made  to  apply. 

There,  again,  it  would  seem  to  me,  we  have  Mr.  Adams'  very  clear 
apprehension  that  it  was  a  territorial  claim  of  the  coast  down  to  the 
51st  degree  of  northern  latitude,  and  an  interdict  of  approaching,  on 
the  high-seas,  within  100  miles  of  that  coast. 

Now  M.  de  Poletica  answers  that  in  words  which  have  always 
appeared  to  me,  and  I  venture  to  say  must  appear  to  anyone,  unmis- 
takable and  clear.  These  objections  on  the  part  of  the  United  States  to 
the  claim  of  Eussia  having  been  called,  as  I  understand,  to  their  atten- 
tion, M.  de  Poletica  answers  in  these  terms:  British  Case  p.  48. 

I  ought,  in  the  last  place,  to  request  you  to  consider,  Sir,  that  the  Russian  posses- 
sions in  the  Pacific  Ocean  extend,  on  the  north-west  coast  of  America,  from  Behring 
Straits  to  the  51st  degree  of  north  latitude. 

Kow  is  there  any  possibility  of  doubt  as  to  what  that  means  f  They 
speak  of  "Pacific  Ocean,"  and  they  speak  of  "the  north-west  coast." 
Can  anybody  contend  for  a  moment  that  "Pacific  Ocean*  there  did 
not  include  Behring  Sea,  or  that  the  "north-west  coast"  did  not  include 
the  coast  up  to  Behring  Straits? 

It  would  be  impossible  to  express  that  meaning  in  words  more  plain, 
more  conclusive,  or  more  clear — I  do  not  know  how  it  could  be  done. 
The  Russian  possessions — he  asserts — "  in  the  Pacific  Ocean  extend, 
on  the  north-west  coast  of  America"  .  .  .  "from  Behring  Straits 
to  the  51st  degree  of  north  latitude".    The  letter  theii  goes  on; 
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The  extent  of  sea  of  which  these  possessions  form  the  limits  comprehends  all  the 
conditions  which  are  ordinarily  attached  to  shut  aeaa  (mere  fermees). 

and  so  on.    I  need  not  read  the  sentence  again. 
Then  Mr.  Adams  answers  that  by  saying:  P.  49. 

With  regard  to  the  suggestion  that  the  Russian  Government  might  have  justified 
the  exercise  of  sovereignty  over  the  Pacific  Ocean  as  a  close  sea,  because  it  claims 
territory  both  on  its  American  and  Asiatic  shores,  it  may  suffice  to  say  that  the 
distance  from  shore  to  shore  on  this  sea,  in  latitude  51°  north,  is  not  less  than  90°  of 
longitude,  or  4,000  miles. 

Now  that  applies  to  Behring  Sea  again,  because  it  is  only  there  that 
these  territories  belonging  to  Russia  exist — I  mean  that  the  American 
and  Asiatic  shores  are  to  be  found  opposite. 

Then  on  the  22nd  July  (after  some  previous  correspondence  which 
it  is  not  necessary  to  refer  to),  Mr.  Adams  writes  in  these  terms:  P.  50. 

From  the  tenour  of  the  Ukase,  the  pretensions  of  the  Imperial  Government  extend 
to  an  exclusive  territorial  jurisdiction  from  the  45th  degree  of  north  latitude,  on 
the  Asiatic  coast,  to  the  latitude  of  51  north  on  the  western  coast  of  the  American 
Contineut. 

Is  there  and  possibility  of  doubt  as  to  what  Mr.  Adams  understood 
to  be  the  claim  which  was  asserted  on  the  part  of  Russia?  He  defines 
it  in  the  words  of  the  Ukase,  and  puts  it  in  words  which  can  admit  of 
only  one  meaning,  because  from  the  45th  degree  of  north  latitude, 
on  the  Asiatic  coast,  to  the  latitude  of  51  north  on  the  western  coast 
of  the  American  Continent,  is  practically  going  round  in  a  semi-circle, 
so  to  speak.    Then  his  letter  continues: 

And  they  assume  the  right  of  interdicting  the  navigation  and  the  fishery  of  all 
other  nations  to  the  extent  of  100  miles  from  the  whole  of  that  coast. 
The  United  States  can  admit  no  part  of  these  claims. 

That  will  be  found  at  page  50  of  the  British  Case.  Is  it  possible  to 
state  the  claim  more  clearly,  or  to  make  the  denial  which  followed  more 
explicit,  and  comprehensive;  could  you  have  the  assertion  on  the  one 
hand  and  the  denial  on  the  other,  and  the  issue  which  is  joined  between 
the  two  parties,  more  clear  and  distinct? 

There  we  have  the  issue  thus  joined.  The  negociations  then  went  on 
from  that  time,  as  you  know,  tor  a  year  in  one  case — for  more  than  a 
year  in  the  other:  that  is  to  say,  the  Treaty  with  the  United  States 
was  made  in  1824,  and  the  Treaty  with  Great  Britain  in  1825.  Both 
Treaties  are  to  be  found  at  page  59,  worded  in  almost  precisely  the 
same  way.  The  attitude  assumed  by  Russia  as  the  result  of  all  these 
negociations  is  found  in  the  Treaty  signed  by  her.  Article  I  of  the 
Convention  between  Bussia  and  the  United  States  is  as  follows: 

It  is  agreed  that  in  any  part  of  the  Great  Ocean,  commonly  called  the  Pacific 
Ocean,  or  Sooth  Sea,  the  respective  citizens  or  subjects  of  the  High  Contracting 
Powers  shall  be  neither  disturbed  nor  restrained,  either  in  navigation  or  in  fishing, 
or  in  the  power  of  resorting  to  the  coasts,  upon  points  which  may  not  already  have 
been  occupied,  for  the  purpose  of  trading  with  the  natives,  saving  always  the 
restrictions  and  conditions  determed  by  the  following  articles. 

There  was,  therefore,  a  clear  renunciation  of  any  exclusive  rights  in 
the  Pacilic  Ocean.  Now  I  venture  to  say  that  at  least  this  is  clear: 
Unless  you  can  find  in  the  correspondence  somewhere  some  change 
from  the  meaning  of  the  words  put  upon  them  in  the  Ukase — put  upon 
them  by  M.  de  Poletica  in  his  construction — put  upon  them  by  Mr. 
Adams  in  his  denial  of  claim,  all  doubt  is  at  an  end.  I  do  not  desire 
to  pursue  that  further,  because  it  has  been  gone  into  by  the  learned 
Attorney  General  very  much  in  detail,  and  carefully. 

It  has  been  touched  upon  also  by  my  learned  friend  Sir  Bichard 

Webster  j  mid  aU  that  I  venture  to  say  upon  that  is  ttus;  tbat  if  there 
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can  be  found  one  syllable  in  the  correspondence  following  the 
following  the  claim — following  the  denial  of  the  claim — which  tends  to 
shew  that  either  Great  Britain  or  the  United  States  withdrew  any 
part  of  their  explicit  and  comprehensive  denial,  or  that  Russia  reserved 
to  herself  any  part  of  the  rights  she  asserted  by  the  Ukase,  it  has 
escaped  my  attention  after  several  very  careful  readings;  and  I  do  not 
think  there  can  be  any  object  in  my  pursuing  it  further,  because  the 
Tribunal  will  have  in  their  minds  all  the  different  correspondence 
which  has  been  called  to  their  attention  on  both  sides.  I  think  there 
are  uuinerous  expressions,  and  they  are  all  to  be  found  set  put  in  our 
case,  in  which,  so  far  from  there  being  any  change  of  the  meaning  or 
intention  on  the  part  of  Russia  or  on  the  part  of  either  Great  Britain 
or  the  Uhited  States  to  be  found,  there  are  several  letters  which  show 
quite  plainly  that  both  of  those  Powers  were  always  adhering  to  their 
origiual  denial,  and  that  Great  Britain  and  the  United  States  consid- 
ered that  Russia  had  relinquished  all  that  she  claimed.  And  again  I 
submit  the  test  which  was  submitted  by  the  Attorney  General :  Can 
anyone,  reading  that  correspondence  with  care,  point  to  any  one  time 
during  the  negotiations,  when,  if  Russia  had  said  either  to  the  United 
States  or  to  Great  Britain,  we  will  give  up  all  our  claim  except  Behring 
Sea,  her  condition  would  have  been  even  listened  to  for  one  moment. 
If  not,  then  there  is  an  end  of  that  question;  and  I  am  content  to 
leave  it  there. 

With  regard  to  the  question  of  maritime  claim  as  distinguished  from 
territorial  claim,  I  think  it  may  be  said  with  truth  that  to  both  the 
United  States  and  to  Great  Britain  the  more  essential  object  was  the 
maritime  claim;  but  that  perhaps  there  is  some  slight  difference  in 
this  respect — that  the  United  States,  as  would  be  natural,  possibly 
attached  some  little  more  importance  to  the  territorial  claim  than 
Great  Britain  did,  because  Great  Britain  evidently  thought  nothing 
whatever  about  it. 

I  was  struck  with  one  letter,  which  I  do  not  think  has  been  referred 
to  in  the  course  of  this  discussion,  which  impressed  itself  on  my  mind, 
and  which  is  to  be  found  in  the  second  volume  of  the  Appendix  to  the 
British  Case  at  page  54.  This  letter  was  written  in  March  1824,  and 
Sir  Charles  Bagot  theu  represented  Great  Britaiu.  They  were  theii 
negotiating  about  the  territorial  question,  which  it  was  found  difficult 
to  settle,  and  all  the  negotiations  were  suspended. 

Sir  Charles  Bagot  said  to  Count  JSesselrode  that: 

If  a  territorial  arrangement  perfectly  satisfactory  to  both  parties  could  not  now 
be  made  it  might  possibly  be  thought  by  my  Government  that  out  respective  pre- 
tensions might  still  remain  without  any  serious  inconvenience  in  the  state  in  which, 
they  had  before  stood,  and  that  it  would  only  be  necessary  for  the  present  to  con- 
fine their  attention  to  the  adjustment  of  the  more  urgent  point  of  the  maritime 
pretension,  a  point  which  would  not  admit  of  equal  postponement.  . 

In  reply  to  this  observation  Count  Nesselrode  stated,  to  my  extreme  surprise,  that 
if  the  territorial  arrangement  was  not  completed,  he  did  not  see  the  necessity  of 
making  any  agreement  respecting  the  maritime  question;  and  I  found  myself  most 
unexpectedly  under  the  necessity  of  again  explaining  very  distinctly,  both  to  him 
and  to  M.  Poletica,  that  the  maritime  pretension  of  Russia  was  one  which,  violating 
as  it  did  the  first  and  most  established  principles  of  all  public  maritime  law,  admit- 
ted neither  of  explanation  nor  modification,  and  that  my  Government  considered 
themselves  possessed  of  a  clear  engagement  on  the  part  of  Russia  to  retract  in  some 
way  or  other  a  pretension  which  could  neither  be  justified  nor  enforced. 

H ow  that  struck  me  perhaps  as  the  most  emphatic  piece  of  evidence 
pointing  out  the  position  taken  by  Great  Britain.  The  territorial  claim 
may  wait;  but  when  it  is  suggested  by  Eussia,  if  we  cannot  settle  the 
tqrttoml  ctyim  V^W  is  w  gbject  in  going  cm  with  thp  maritime  clwa 


ORAL  ARGUMENT  OP   CHRISTOPHER  ROBINSON,  Q.  C.        577 

it  can  wait  too,  Great  Britain  says,  not  for  a  moment;  that  must  be 
utterly  withdrawn;  it  can  neither  be  modified  or  explained — it  admits 
neither  of  explanation  nor  modification;  and  some  where,  I  cannot 
myself  at  this  moment  remember  what  the  letter  is,  but  there  is  a  letter 
which  Mr.  George  Canning  wrote  on  the  subject  in  which  he  says,  I 
take  it  for  granted  the  maritime  claim  by  Bassia  will  be  altogether 
withdrawn. 

On  the  8th  of  December,  1824,  in  the  British  Case  at  page  46,  you 
will  find  a  letter  showing  also  the  attitude  taken  by  Great  Britain;  but 
that  has  been  referred  to  before: 

It  is  comparatively  indifferent  to  as  whether  we  hasten  or  postpone  aU  questions 
respecting  the  limits  of  territorial  possession  on  the  continent  of  America,  but  the 
pretensions  of  the  Russian  Ukase  of  1821  to  exclusive  dominion  over  the  Pacific 
could  not  continue  longer  unrepealed  without  compelling  us  to  take  some  measure 
of  public  and  effectual  remonstrance  against  it. 

The  expression  of  Mr.  Canning  I  have  not  at  this  moment  before  me, 
but  it  is  of  very  little  importance.  • 

Now,  you  will  not  find,  I  believe,  in  this  correspondence,  which  has 
been  all  gone  over,  and  some  of  it  repeated,  anything  approaching  to 
a  distinction  drawn,  on  the  part  of  Bussia,  in  words,  between  Behring 
Sea  and  the  rest  of  the  Pacific  Ocean. 

Then,  as  to  the  claims  of  Russia  by  early  discovery  prior  to  the  issu- 
ing of  that  Ukase  and  prior  to  the  conclusion  of  these  Treaties;  1  have 
only  one  word  to  say  about  that,  because  I  think  to  some  slight  extent 
it  has  been  a  little  misunderstood.  I  submit  that  it  will  be  found,  if 
you  examine  the  papers,  so  far  as  it  may  become  of  any  importance — 
and  probably,  in  the  view  of  the  case  I  have  suggested,  it  would  hardly 
be  worth  while  to  mention  it, — that  Kussia,  by  1821,  had  not  estab- 
lished any  claim  which  she  could  successfully  maintain  against  other 
nations  north  of  the  Alaska  Peninsula, 

If  other  nations  had  pushed  their  trade  north  of  that  Peninsula  as 
they  had  at  that  time  pushed  it  to  the  south,  I  submit  anyone  reading 
this  correspondence  will  say  that  it  would  have  been  extremely  difficult 
for  Eussia  to  resist  their  progress.  All  that  there  was  at  that  time  was 
one  settlement,  which  was  to  be  found  on  Bristol  Bay,  immediately 
north  of  the  Alaskan  Peninsula,  in  which  (if  I  recollect  rightly)  the 
number  of  Whites  was  five;  and  that  was  a  settlement  formed  in  1819 
by  Kossarovski.  I  find  it  difficult  to  reconcile  the  view  taken  by  Mr, 
Blaine  in  one  of  his  despatches  of  the  early  title  of  Kussia  with  that 
taken  by  Mr.  Adams  at  the  time  of  these  negotiations.  At  all  events, 
there  can  be  no  question  as  to  what  the  United  States  then  thought  of 
it,  and  while  I  say  the  United  States  thought  comparatively  little  of 
the  territorial  title,  though  possibly  they  attached  slightly  more  impor- 
tance to  it  than  Great  Britain,  1  say  that  for  this  reason:  if  you  refer 
again  to  our  Appendix,  Volume  II,  part  2,  page  4,  you  will  find  that 
Mr.  Adams  there  says: 

I  inclose  herewith  the  North  Amerioan  Review  for  October  1822,  No.  37,  which 
contains  an  article  (page  370)  written  by  a  person  fully  master  of  the  subject, 

If  you  will  look  at  the  Worth  American  Review,  which  is  given  in  our 
Appendix,  volume  I,  page  33,  you  will  find  what  is  the  view  taken  there, 
which  Mr.  Adams  affirms  to  be,  as  I  should  understand,  the  correct 
view,  because  he  says  it  is  an  article  written  by  a  person  thoroughly 
master  of  the  subject.    What  the  writer  says  is: 

We  readily  concede  to  Russia  priority  of  discovery,  first  occupation,  and  are  by 
no  means  disposed  to  disturb  ber  "  peaceable  possession", 
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that  is  quoting  an  expression  used  by  M.  de  Poletica,  in  which  he 
states  that  Russia's  title  was  by  occupancy,  early  discovery  and  indis- 
puted  possession. 

We  readily  concede  to  Russia  priority  of  discovery,  first  occupation,  and  are  by 
no  means  disposed  to  disturb  her  "peaceable  possession11  of  the  Aleutian  Islands 
and  adjacent  coast*  including  Cook's  River,  Prince  William's  Sound,  and  Behring 
Bay. 

You  observe  all  that  is  south  of  the  Peninsula,  and  includes  Cook's 
River,  Prince  William's  Sound  and  Behring  Bay. 

We  are  not  remarkably  disinterested  in  making  this  concession,  for,  to  all  prac- 
tical purposes,  we  would  as  soon  contend  for  one  of  the  floating  icebergs  that  are 
annually  detached  from  the  polar  masses. 

That  is  the  estimate  and  value  which  the  United  States  then  put 
upon  that  Country,  and  it  was  a  natural  estimate,  no  doubt,  to  form  of 
it  at  that  time. 

In  a  territorial  point  of  view,  it  is  of  little  importance  whether  those  distant 
regions  are  inhabited  by  the  aboriginal  savage  or  the  Siberian  convict. 

And  then  they  go  on  to  say,  as  I  understand  (but  I  will  not  detain 
the  Tribunal  by  referring  to  it)  that  the  title  by  which  Russia  claims 
that  territory,  described  by  them  as  so  worthless,  is  by  no  means  clear 
and  is  subject  to  doubt. 

Now  Mr.  Adams'  view  of  the  Russian  title  by  early  discovery  and 
everything  else  at  that  time  is  to  be  found  in  the  same  letter  to  which 
I  have  already  referred  in  our  Appendix,  vol.  2,  part  2,  page  4.  That  is 
a  letter  of  Mr.  Adams,  of  which  we  did  not  give  all,  and  for  the  rest  I 
am  about  to  refer  to  the  Appendix  to  the  American  Case,  vol.  1,  page 
146.  That  is  the  letter  of  July  22nd,  the  same  letter:  but  I  do  not  find 
this  passage  in  our  version  of  the  letter  in  our  Appendix.  My  learned 
friend  tells  me  it  is  in  our  Counter  Case;  but  in  page  146  of  the  Ameri- 
can Appendix,  vol.  1  of  the  Case  of  the  United  States,  Mr.  Adams  there 
says: 

When  Mr.  Poletica,  the  late  Russian  minister  here  was  called  upon  to  set  forth  the 
grounds  of  right  conformable  to  the  laws  of  nations  which  authorized  the  issuing  of 
this  decree,  be  answered  in  his  letters  of  February  28th  and  April  2,  1822,  by  alleg- 
ing first  discovery,  occupancy,  and  uninterrupted  possession. 

It  appears  upon  examination  that  these  claims  have  no  foundation  in  fact.  The 
right  of  discovery  on  this  continent,  claimable  by  Russia,  is  reduced  to  the  proba- 
bility that,  in  1741,  Captain  Tchirikoff  saw  from  the  sea  the  mountain  called  St. 
Elias,  in  about  the  fifty-ninth  degree  of  north  latitude.  The  Spanish  navigators,  as 
early  as  1582,  had  discovered  as  far  north  as  57°  30'. 

As  to  occupancy,  Captain  Cook,  in  1779,  had  the  express  declaration  of  Mr.  Ismae- 
loff,  the  chief  of  the  Russian  settlement  at  Unalaska,  that  they  knew  nothing  of  the 
continent  in  America. 

I  will  not  pursue  this  subject.  I  have  only  cited  that  to  show  what 
Mr.  Adams'  view  was  of  the  claim  then  advanced  by  Eussia,  if  they 
had  thought  it  worth  while  to  contest  it  or  thought  the  territory  of  any 
value.  The  view  which  I  submit  to  the  Tribunal  is  simply  this :  If  it  had 
become  a  question  between  Eussia  claiming  under  the  discoveries  ot 
Behring  and  Tchirikoff  and  England  claiming  under  the  discovery 
of  Captain  Gook  in  1748,  it  would  have  been,  to  say  the  least  of  it, 
doubtful  whether  England  had  not  a  better  claim,  as  Captain  Cook  had 
not  only  discovered  the  coast,  but  had  landed  and  taken  possession; 
while  Tchirikoff  had  simply  seen  the  coast  at  a  distance  and  landed  on 
an  island;  and  Mr.  Adams'  goes  on  to  say  that  landing  on  an  island 
has  never  been  considered  to  give  a  claim  to  the  continent  adjacent  to 
it.  I  say  that  I  find  it  difficult  to  reconcile  his  with  Mr.  Blaine's  des- 
patch of  30th  June  1800,  to  be  found  in  the  3rd  volume  of  the  Appen- 
dix to  the  British  Case  at  page  498. 
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Mr.  Justice  Harlan. — What  you  read  was  no  doubt  in  the  letter  of 
the  same  date  from  Mr.  Adams  to  Mr.  Bush,  on  page  6  of  your  volume 
II,  Part.  2.    In  the  British  copy*  that  part  you  read  is  omitted. 

Mr.  Robinson. — Yes,  I  had  noted  between  the  first  and  second  sen- 
tences, that  there  was  this  omission  I  do  not  know  how  it  happened, 
but  it  is  supplied  in  the  Appendix  to  our  Counter  Case  Vol.  I  at  page 
56,  and,  therefore,  it  is  of  no  consequence.  I  looked  at  it  before  the 
Counter  Case  had  appeared,  and  made  that  note,  and  had  forgotten  to 
take  a  note  of  the  fact  that  it  was  put  in  in  full  in  the  Counter  Case. 

Mr.  Tupper. — I  may  be  permitted  to  say  that  these  papers  of  the 
United  States  correspondence  were  printed  from  the  blue  book  pub- 
lished by  the  United  States  Government  in  Washington  in  the  year 
1888 — a  collection  of  all  the  papers  relating  to  the  subject — and  they 
were  taken  in  that  way. 

Mr.  Robinson. — As  we  have  it  now  it  is  of  no  great  importance  how 
it  came  to  be  omitted  earlier. 

But  Mr.  Blaine,  I  observe,  writing  on  the  30th  of  June,  1890,  Vol.  Ill, 
Appendix  to  British  Case,  p.  498  says. 

If  Mr.  Adams  literally  intended  to  confine  Russian  rights  to  those  Islands,  all  the 
discoveries  of  Vitus  Be  bring  and  other  great  navigators  are  brushed  away  by  one 
sweep  of  his  pen,  and  a  large  chapter  of  history  is  but  a  fable. 

Then  he  says  at  the  foot  of  the  page: 

Without  immoderate  presumption,  Russia  might  have  ohallenged  the  rights  of 
others  to  assume  territorial  possessions;  but  no  nation  had  shadow  of  oanse  x>r  right 
to  challenge  her  title  to  the  vast  regions  of  land  and  water  which,  before  Mr.  Adams 
was  Secretary  of  State,  had  become  known  as  the  " Russian  possessions". 

Now  you  see  that  at  that  time  the  United  States  having  bought 
from  Russia  were  standing  upon  that  title,  and  of  course,  it  being  their 
own  title,  it  was  only  natural  that  they  should  make  the  most  of  it; 
but  we  have  to  contrast  the  position,  taken  by  the  United  States  in  1823 
with  the  position  taken  when  they  had  purchased  the  title  of  Russia 
and  were  resting  upon  it.  This  is  what  Mr.  Blaine  says  here,  which,  as 
I  have  said,  I  find  some  difficulty  in  reconciling  with  the  position  taken 
by  Mr.  Adams;  and  I  submit  that  you  will  find  that  the  position  of  Mr. 
Adams  is  the  right  one. 

In  another  place  Mr.  Blaine  asks  whether  it  is  likely,  if  Russia's  title 
had  not  been  good,  the  United  States  would  have  paid  the  sum  of 
$7,200,000  for  the  territory.  I4iave  not  that  passage  before  me  at  this 
moment;  but  of  course  the  answer  to  that  is  very  obvious.  Whatever 
Russia's  rights  might  have  been,  they  were  conceded  and  settled  to  be 
down  to  54-40  by  the  treaties;  and  if  the  United  States,  forty  years 
after  the  treaty,  desired  to  acquire  that  property,  it  was  necessary  for 
them  to  pay  for  it  whatever  they  might  think  it  was  worth;  and  I 
fancy  that  much  as  it  increased  between  1824  and  1867,  it  has  probably 
increased  more  since  that  time. 

So  much  then  for  those  two  points,  which,  in  the  view  which  I  am 
endeavoring  to  take  of  the  case,  would  have  comparatively  little  bear- 
ing, but  I  think  they  may  be  disposed  of  by  simply  asking  the  Tribunal 
to  read  the  words  which  I  have  read  from  the  correspondence,  accom- 
panying the  words  of  the  Ukase,  the  words  of  the  protest,  and  compare 
with  them  the  words  of  the  Treaty;  and  as  to  the  other,  so  far  as  it  is 
material,  to  contrast  Mr.  Adams'  view  of  the  title  with  that  taken  by 
Mr.  Blaine,  and  examine,  if  it  is  thought  worth  while,  the  history  of 
the  discoveries  up  to  that  time,  and  see  which  is  the  most  correct.  I 
venture  to  think,  as  it  is  natural  that  it  should  be,  that  Mr.  Adams, 
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writing  near  the  time,  and  having  studied  the  question,  will  be  found 
the  more  accurate  of  the  two. 

Then,  if*  we  are  now  to  proceed  to  -discuss  in  this  general  way  the 
property  claim  advanced  by  the  United  States,  the  first  thing  that  one 
finds  some  difficulty  in — at  least,  that  I  have  found  some  difficulty  in — 
is  to  ascertain  exactly  what  form  or  what  branch  of  their  claim  it  is  to 
which  they  attach  the  most  importance,  or  mainly  desire  to  stand  upon, 
and  by  what  law  it  is  that  they  mainly  desire  to  be  governed.  If  I 
understand  their  claim,  they  claim  a  property  first  in  the  seals,  if  not 
in  the  seals  then  in  the  herd,  if  not  in  the  herd,  then  in  the  indus- 
try; and  they  say  that  this  claim  is  supported  to  all  of  these  different 
subjects  of  claim  by  municipal  law,  and  if  not  by  municipal  law,  then 
by  international  law.  For  example,  at  page  132-3,  in  a  portion  of  Mr. 
Phelps',  argument,  he  says  that  upon  the  ordinary  principles  of  munic- 
ipal law,  they  claim  to  be  supported,  and  upon  the  broader  principles 
of  international  law  it  becomes  much  more  clear;  and  while  they  say 
that  international  law  must  govern,  and  while  they  admit  that  the 
municipal  law  of  both  countries  may  well  be  referred  to,  and  may  have 
great  weight  in  deciding  what  international  law  is,  they  yet  say  that  it 
must  be  remembered  that  the  case  is  not  necessarily  to  be  governed  by 
the  municipal  law  of  either  nation,  but  by  international  law.  I  think, 
therefore,  it  will  be  well  for  me,  without  attempting  to  draw  that  dis- 
tinction more  accurately,  because  it  seems  to  me  to  be  difficult,  and 
would  only  complicate  and  prolong  the  argument,  it  will  be  better  to 
turn  to  their  claim  as  they  state  it  generally,  and  see  how  it  is  put  by 
them. 

The  Tribunal  will  find  their  propositions  at  pages  47,  50,  91  and  132 
of  the  printed  argument.  I  refer  to  their  printed  argument,  I  may  say, 
for  the  remarks  1  wish  to  make,  because  so  far  as  1  know  their  written 
argument  is  not  in  any  substantial  respect  departed  from  or  added  to 
by  the  oral  argument.  Of  course  it  is  very  much  amplified  and  illus- 
trated, but  I  do  not  think  it  is  varied  in  any  respect,  added  to  in  any 
respect  or  departed  from  in  any  way;  and  therefore,  as  it  is  perhaps 
more  convenient  for  reference,  1  desire  to  refer  to  the  written  argument 
of  the  United  States.  At  the  pages  I  have  mentioned,  you  find  the 
propositions  which  they  say  they  have  established,  and  upon  which 
their  claim  of  property  rests.  In  the  first  place,  they  say  that  it  is  an 
easy  thing,  clear  and  intelligible  to  any  ordinary  mind,  to  appreciate 
the  distinction  between  a  property  in  the  herd  and  a  property  in  the 
seals.  Well,  I  have  only  to  admit  with  my  learned  friends  my  own 
utter  incapacity  to  understand  how  that  claim  can  be  supported.  It 
they  do  not  own  each  individual  seal  in  the  herd,  how  can  they  possi- 
bly own  the  herd!  I  do  not  think  it  was  an  exaggerated  or  an  unrea- 
sonable analogy  which  the  Attorney  General  suggested,  to  a  fleet  of 
ships.  A  fleet  is  a  number  of  ships,  just  as  a  herd  is  a  number  of  seals; 
and  I  do  not  understand  that  any  different  principle  of  law  applies, 
whether  the  herd  consists  of  a  hundred  seals  or  a  hundred  thousand 
seals,  or  as  to  a  fleet  whether  it  consists  of  ten  ships  or  a  hundred 
ships;  and  is  it  possible  that  a  nation  could  say  as  regards  her  fleet 
precisely  what  they  say  as  regards  their  seals:  "It  may  be  you  may 
destroy  in  any  distant  part  of  the  world  one  of  our  jolly  boats,  or  a  small 
vessel,  and  we  would  have  no  claim  against  you;  but  we  claim  that  you 
must  not  injure  our  fleet  in  any  way  or  incapacitate  it  in  any  way  so  as 
to,  make  it  inefficient  for  the  purpose  for  which  it  was  designed.  Surely 
it  would  be  absurd  even  to  state  that;  and  why  is  it  more  intelligible 
when  you  endeavor  to  apply  the  same  principle  to  a  herd  of  wild 
animais. 
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I  apprehend,  therefore,  and  I  assume,  that  yon  mast  consider  only 
the  property  in  the  seals.  There  are  other  difficulties  attached  to  any 
contention  of  that  sort,  and  one  difficulty  which  exists  in  regard  to 
some  of  the  propositions  which  have  been  advanced  here,  as  it  seems 
to  me,  is  that  in  the  first  place  the  propositions  are  vaguely  stated 
and  difficult  to  understand,  and  in  the  next  place,  they  are  absolutely 
impossible  to  work  out.  What  is  said  here  is,  and  you  find  that  in  two 
or  three  places, — at  page  106;  for  example,  of  their  argument — they  say 
the  United  States  do  not  insist  upon  this  extreme  point,  that  is  to  say, 
the  ownership  of  each  seal,  because  it  is  not  necessary.  All  that  is 
needed  for  their  purpose  is  that  their  property  interest  in  the  herd  be 
so  far  recognized  as  to  justify  a  prohibition  by  them  of  any  destructive 
pursuit  of  the  animal  calculated  to  injure  the  industry,  and  consequently 
their  interest. 

I  may  say  in  passing  that  I  at  first  thought  there  might  be  some  dis- 
tinction intended  between  property  and  property 'interest.  I  do  not 
think  there  is,  because  I  find  at  pages  50  and  91  they  are  used  inter- 
changeably. I  cannot  see  for  myself  what  distinction  there  is,  and  I 
do  not  think  there  is  any  intended  to  be  drawn. 

If  that  is  what  they  claim,  how  is  it  possible  to  define  or  carry  out 
that  claim  or  enforce  it  in  practice.  The  pursuit  is  to  be  allowed  until 
it  becomes  destructive.  Who  is  to  determine  when  it  is  destructive  f 
A  or  B  is  carrying  on  pelagic  sealing.  He  has  killed  a  hundred  seals, 
or  fifty,  or  whatever  you  may  choose  to  say.  He  has  not  injured  the 
herd.  The  United  States  comes  in  and  says,  "Do  not  kill  the  hun- 
dred-and-first  seal,  because  then  you  will  begin  to  injure  our  industry ? 
It  is  impossible,  I  submit,  upon  any  legal  principle  whatever,  to  advance 
a  claim  of  that  sort.  They  either  own  the  seals,  one  and  all,  or  they 
do  not  own  them.  It  must  be  either  the  one  position  or  the  other,  and 
the  rights  of  others  with  regard  to  those  seals  if  they  are  not  theirs, 
unless  there  is  malice,  cannot  be  possibly  made  to  depend  upon  whether 
the  pursuit  is  carried  to  such  an  extent  as  to  injure  the  industry  founded 
and  carried  on  by  the  United  States.  There  are  no  means,  in  other 
words,  of  practically  working  out  any  such  claim,  nor  are  there  any 
means  of  working  out,  if  we  are  right,  a  claim  of  property  in  the  seals. 
They  feel  the  great  difficulty,  of  course,  of  the  inevitable  result  of  their 
claim  being  to  entitle  them  to  say  to  any  person  pursuing  a  seal  down 
at  Cape  Flattery,  "That  seal  belongs  to  the  United  States;  do  not 
touch  it";  and  therefore  they  say  they  do  not  make  their  claim  on  that 
ground.  But  if  that  is  the  logical  and  inevitable  result  of  the  claim  as 
they  put  it,  they  surely  cannot  make  their  claim  a  legal  one  or  a  sensible 
one  by  saying  they  do  not  want  that  result. 

It  is  just  the  same  with  the  Indians.  When  their  claim  comes  in  con- 
flict with  the  immemorial  rights  of  the  Indians,  Oh,  they  say,  you  may 
very  well  leave  the  Indians  to  us.  We  would  not  interfere  with  the 
Indians,  provided  they  carry  on  their  pursuit  in  such  a  way  as  not  to  hurt 
us.  But  the  moment  the  pursuit  of  the  Indians  becomes  an  industry, 
then  it  must  stop.  In  other  words,  we  have  a  right  because  we  have  an 
industry,  but  the  moment  the  Indians  get  an  industry,  then  their  right 
stops.  Is  there  any  way  of  putting  that  sort  of  claim  to  make  it  intelli- 
gible upon  a  legal  basis  and  to  a  legal  mindf  And  if  all  our  evidence 
is  correct — and  I  do  no  more  than  allude  to  it  now,  because  it  has  been 
discussed  once  aud  may  come  up  for  further  discussion  when  we  begin 
to  speak  of  regulations — if  our  evidence  on  intermingling  of  the  seals  is 
correct,  it  would  be  absolutely  impossible  to  work  out  a  property  in  the 
seals,  for  there  would  be  no  possibility  of  saying,  when  you  find  a  seal 
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far  south  of  the  Aleutians,  from  which  herd  it  came.  Practically  those 
two  streams  of  seals  coming  from  the  Commanders  and  from  the  Pribilofe 
are  like  two  water  spouts.  When  the  water  gets  so  far  down  that 
it  wholly  overflows  the  land,  it  is  impossible  to  tell  from  which  source 
any  part  of  the  water  comes.  When  those  seals,  pouring  out  from  both 
islands,  intermingle  together  in  the  Pacific  Ocean,  it  is  absolutely  im- 
possible to  say  from  which  place  they  come,  or  to  which  place  they 
belong.  It  is  impossible  to  get  rid  of  the  evidence  we  have  adduced 
upon  that  subject  by  the  very  simple  and  utterly  ineffectual  course  of 
saying  "there  is  no  identity;  it  does  not  exist". 

That  is  the  answer  made  to  that  in  two  places  in  the  argument  of  the 
United  States,  p.  49, 103.  Vhey  simply  say  as  to  identity, " There  is  no 
identity,  and  therefore  it  gives  no  trouble.  There  is  no  possibility  of 
identity,  for  the  herds  are  absolutely  distinct." 

The  Tribunal  will  consider  the  evidence  of  our  witnesses  upon  that 
subject,  and  see  tipon  what  ground  you  can  say  they  are  not  to  be 
believed.  They  are  added  to,  I  believe,  or  affirmed,  to  some  extent,  by 
the  evidence  adduced  on  the  part  of  my  learned  friends;  but  I  do  not 
desire  to  discuss  that  now. 

Again  at  page  138,  they  say,  they  do  not  admit  there  need  be  extermination  by  our 
pelagic  sealing. 

It  is  not  necessary  to  the  argument  that  this  extreme  result  should  be  made  out. 
It  would  be  enough  to  show  that  the  interest  in  question  is  seriously  embarrassed  and 

Srejudiced,  or  its  product  materially  reduced,  even  though  it  were  not  altogether 
estroyed. 

That  is  merely  another  repetition  of  the  previous  assertion  that  all 
that  they  contend  against,  and  all  that  they  claim  to  be  entitled  to  pre- 
vent, is  the  destructive  pursuit,  to  the  prejudice  to  their  industry. 
I  need  hardly  repeat  that  it  must  be  their  property  at  all  times,  or  it 
canuot  be  their  property  at  all.  It  cannot  be  their  property  the  day  after 
the  first  seal  is  killed  which  tends  to  injure  their  industry,  and  not  the 
day  before. 

Senator  Morgan. — Do  you,  in  the  position  you  take,  mean  to  assert 
that  there  is  no  legal  restriction  upon  the  right  of  pelagic  sealing t 

Mr.  Robinson. — No  legal  restriction. 

Senator  Morgan. — Yes.    No  legal  restriction* 

Mr.  Robinson.— I  should  say  no  legal  restriction.  That  I  shall  come 
to  afterwards.  Of  course  I  need  hardly  say  we  are  both  of  us  anxious 
that  there  should  be  such  restrictions  as  are  reasonable  and  proper;  but 
when  you  ask  me  whether  there  is  a  legal  restriction,  my  argument  is 
there  is  not. 

Senator  Morgan. — If  you  will  allow  me,  suppose  the  Canadians  were 
to  send  ships  enough  to  those  three  or  four  gateways,  I  will  call  them, 
passes,  in  the  Behring  Sea,  to  intercept  the  seals  absolutely  from  going 
to  the  Pribilof  Islands;  and  that  was  done  in  the  high  seas.  Would 
they  be  within  the  purview,  as  you  think,  of  the  legal  right  of  the 
Canadians? 

Mr.  Robinson. — As  far  as  I  know,  I  should  think  so.  I  would  only 
say  this:  I  have  never  myself  seen  the  utility  of  putting  extreme  cases, 
which  have  not  occurred  and  which  never  will  occur. 

Senator  Morgan. — It  is  insisted  here  that  it  does  occur. 

Mr.  Robinson. — No.  With  great  deference,  sir,  according  to  my  recol- 
lection, there  is  no  such  assertion  made. 

Senator  Morgan. — It  is  made  in  the  argument  of  counsel. 

Mr.  Robinson. — Then  I  can  only  say  it  is  impossible  it  can  occur. 
My  recollection  is — I  have  read  to  that  effect — that  the  currents  are  so 
strong  and  the  difficulty  of  fishing  in  those  passes  so  great,  that  there 
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is  very  little  sealing  done  there — in  fact,  none  at  all,  my  learned  friend 
says,  who  knows  the  details  more  intimately  than  I  do,  though  I  have 
read  them  at  various  times.  If  that  were  done,  all  I  can  say  is  that  I 
know  of  no  legal  principle  which  would  prevent  it;  and  I  do  not  believe 
any  lawyer  could  point  me  to  any  legal  principle  which  would  prevent 
it;  but  I  have  no  doubt  in  the  world — and  that  is  the  true  answer  to  all 
these  impossible  suggestions — that  it  would  be  stopped  by  convention 
and  by  treaty.  It  would  not  be  to  the  interest  of  either  party  or  either 
nation  to  do  such  a  thing,  and  it  would  be  stopped  in  that  way. 

Senator  Morgan. — You  think  it  could  not  be  done  under  the  powers 
conferred  on  this  Tribunal  f 

Mr.  Robinson. — No;  I  think  not  except  under  regulations.  Do  not 
misunderstand  me.    I  mean  you  cannot  declare  the  law  to  be. 

Senator  Morgan. — A  regulation  when  declared  by  the  Tribunal  has 
the  effect  of  a  law. 

Mr.  Robinson. — I  have  nothing  to  say  against  that.  I  am  coming 
to  regulations  afterwards,  if  you  will  permit  me  to  follow  the  line  of  my 
argument. 

Senator  Morgan. — I  am  not  trying  to  interrupt  you,  but  I  am  merely 
saying  that  a  regulation  between  these  parties  would  be  a  law. 

Mr.  Robinson. — I  quite  understand  that.  Regulations  might  go  to 
such  an  extent  as  to  change  the  law.  I  am  not  at  present  arguing  that 
question;  but  they  would  change  the  law  to  the  extent  to  which  they 
affect  any  rights  which  the  law  gives. 

The  President. — You  mean  the  law  between  the  parties  f 

Mr.  Robinson. — The  law  between  the  parties;  that  is  all,  of  course. 

Senator  Morgan. — That  is  the  law  I  was  referring  to,  the  law 
between  the  parties. 

Mr.  Robinson.— Yes. 

The  Tribunal  here  adjourned  for  a  short  time. 

Mr.  Robinson. — I  find  that  with  regard  to  the  four  questions  there 
was  one  point  as  to  which  I  intended  to  say  a  word,  and  unintention- 
ally omitted  it,  as  to  the  second  question.  How  far  were  these  claims 
of  jurisdiction  as  to  the  seal  fisheries  recognized  and  conceded  by  Great 
Britain f  With  regard  to  the  doctrine  of  acquiescence  I  submit  it  is 
impossible  to  see  how  it  can  have  any  application  in  this  case.  A 
nation  or  an  individual  cannot  acquiesce  in  any  act  until  it  is  done,  and 
it  is  utterly  out  of  the  question,  aud  inconsistent  with  all  the  facts,  to 
say  that  as  far  as  Pelagic  sealing  is  concerned  Great  Britain  acquiesced 
in  anything.  There  was  no  pelagic  sealing  before  1867,  and  there  was 
nothing  therefore  for  Russia  to  prevent.  What  we  say  is,  and  what  the 
facts  will  show  beyond  all  question  is,  that  Russia,  after  those  treaties, 
treated  Behring  Sea  precisely  as  she  and  all  the  other  Powers  treated 
all  the  other  high  seas  of  the  world.  She  did  not  assert  or  exercise 
any  jurisdiction  for  the  purpose  of  preventing  anything  that  was  not 
prevented  by  other  powers  in  any  of  the  high  seas  of  the  world.  There 
was  a  question  as  to  whaling,  and  when  that  was  objected  to,  and  her 
Authorities  were  referred  to,  they  said  it  would  be  inconsistent  with 
the  Treaties  of  1824  and  1825  on  their  part  to  attempt  to  prevent  it. 

In  short,  what  other  Nations  desired  to  do,  in  exercise  of  the  well 
understood  rights  of  nations  on  the  high  seas,  they  were  allowed  to  do 
in  Behring  Sea  just  the  same  as  the  other  nations  of  the  world  did 
elsewhere.    Russia  never  interfered  to  prevent  it. 

I  admit  this,  for  I  think  it  would  be  reasonable:  If  it  could  be  shown 
that  Russia  with  regard  to  Behring  Sea  exercised  a  jurisdiction  and 
prevented  certain  things  being  done  which  showed  by  irresistible  infer- 
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ence  that  if  pelagic  sealing  bad  been  attempted  there  she  would  have 
stopped  it  also — then  I  think  it  could  be  argued  with  some  show  of 
reason  that  other  Powers  had  acquiesced  in  her  right  to  prevent  it.  If 
when  they  came  to  get  what  they  thought  was  the  only  thing  worth 
going  for  at  that  time,  namely,  whales,  she  had  said  we  have  jurisdic- 
tion here  to  prevent  your  coming  and  you  must  not  come  here  to  whale; 
under  those  circumstances  I  should  have  thought  it  would  have  been 
open  to  them  to  argue  that  as  Russia  had  prevented  whaling  she  might 
endeavour  to  prevent  such  operations  as  pelagic  sealing — that  is,  it 
might  be  argued  because  she  has  prevented  other  nations  from  taking- 
whales,  it  stands  to  reason  if  they  had  attempted  to  take  seals  she 
would  have  prevented  that  also.  There  would  be  then  some  ground  to 
argue  that  she  did  exercise  as  to  Behring  Sea  a  sort  of  jurisdiction 
which  neither  she  nor  other  nations  exercised  over  other  high  seas  of 
the  world. 

As  a  matter  of  fact,  beyond  all  doubt  or  question,  no  single  act  of 
Russia  can  be  pointed  to,  done  by  her  with  regard  to  Behring  Sea*, 
which  was  not  done  by  all  other  nations  with  regard  to  all  other  oceans 
of  the  world.  In  other  words,  she  permitted  precisely  the  same  rights 
in  that  sea  as  were  open  toother  nations  and  exercised  by  other  nations 
in  otherseas,  and  I  do  not  understand  how  the  doctrine  of  acquiescence, 
therefore,  can  have  any  application.  Of  course,  before  this  Tribunal, 
I  need  not  go  into  elementary  doctrines  with  regard  to  acquiescence, 
such  as  that  it  implies  knowledge,  and  you  cannot  acquiesce  in  a  thing1 
unless  you  know  it  is  done.  You  might  as  well  talk  about  a  person 
acquiescing  in  the  running  of  an  electric  railway,  at  a  time  when  they 
were  not  known.  There  was  no  possibility  of  acquiescence  in  pelagic 
sealing,  because  it  was  perfectly  unknown. 

The  President. — There  was  no  prohibition  against  any  sealing  or 
whaling,  or  seafaring  industry,  before  the  Treaty. 

Mr.  Robinson. — None  whatever. 

The  President. — Before  or  after. 

Mr.  Robinson. — I  cannot  put  it  more  strongly,  or  express  it  more 
emphatically,  than  to  ask  my  learned  friends,  and  indeed  to  challenge 
them,  with  respect  to  this  point,  to  show  anything  that  Russia  did  in 
Behring  Sea  which  showed  any  peculiar  or  exclusive  rights  asserted  by 
her  over  that  sea. 

Lord  Hannen. — There  was  a  prohibition  of  trading  with  natives. 

Mr.  Robinson. — That  was  on  the  shore.  I  confine  myself  to  mari- 
time jurisdiction.  There  was  a  prohibition  of  trading  with  the  natives, 
but  that  was  what  she  intended  to  prevent,  and  what  nations  thought 
at  that  time  they  had  a  right  to  prevent. 

The  President. — There  is  no  prohibition  of  navigation  in  the  open 
sea. 

Mr.  Robinson — There  is  no  prohibition  of  navigation  in  the  open  sea, 
and  no  prohibition  of  whaling  or  fishing  of  any  kind. 

The  President. — There  was  a  prohibition  of  navigating  in  territo- 
rial waters. 

Mr.  Robinson. — Yes,  by  the  Ukase,  but  that  was  withdrawn.  I  am 
speaking  now  of  the  time  after  the  Ukase.  Between  1821  and  1867 
there  was  no  action  of  Russia  prohibiting  any  action  of  any  kind  by 
any  nation  of  the  world  in  Behring  Sea. 

Senator  Morgan. — Except  trading  with  the  natives. 

Mr.  Robinson. — Except  trading  with  the  natives. 

I  do  not  like  to  repeat  myself;  but  you  will  understand  I  am  talking 
of  trading  on  the  high  seas  and  maritime  jurisdiction.    Trading  with 
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tbe  natives  is  an  act  done  as  to  the  coasts,  not  with  reference  to  the 
sea. 

Senator  Morgan. — What  reason  could  Russia  have  had  for  pro- 
hibiting itf 

m  Mr.  Robinson. — She  wished  to  keep  the  trade  of  the  country,  I 
suppose. 

Senator  Morgan. — What  trade, — the  fur  trade  f 

Mr.  Robinson. — I  cannot  say,— every  kind  of  trade. 

Senator  Morgan. — They  had  not  any  other  that  I  know  of. 

Mr.  Robinson. — No;  furs  would  be  the  only  thing  they  could  got 
from  the  natives,  but  then  they  would  take  other  things  to  the  natives, 
and  I  take  it  the  trade  was  in  supplying  things  to  the  natives  and 
getting  in  exchange  furs.  That  is  carried  on  on  the  coast,  and  has 
nothing  to  do  with  maritime  jurisdiction. 

Senator  Morgan. — That  would  depend  on  how  it  was  carried  on. 
Suppose  it  was  in  canoes  f 

Mr.  Robinson.— I  do  not  think  that  that  would  make  the  least  dif- 
ference, because  canoes  must  land.  It  is  true  that  I  may  trade  in  a 
canoe;  but  then  I  must  land,  and  I  do  not  think,  if  the  natives  should 
come  out  within  the  three-mile  limit  in  a  canoe,  it  would  make  any 
difference,  because  it  would  be  within  the  territorial  jurisdiction. 

Senator  Morgan. — The  general  idea  was  that  Russia  asserted  that 
they  were  interested  in  the  protection  of  the  fur- bearing  animals. 

Mr.  Robinson. — Not  that  I  know  of  especially.  On  paper  she 
asserted  unquestionably  jurisdiction ;  but  I  do  not  talk  about  what 
she  asserted,  because  she  asserted  it  for  a  short  time,  and  then  with- 
drew it.  If  she  did  not,  I  am  wrong;  but,  as  a  matter  of  fact,  the 
rights  she  exercised  were  in  no  sense  whatever  exclusive  as  to  Behring 
Sea,  and  I  do  not  know  any  instance  which  puts  an  end  to  that  argu- 
ment more  thoroughly  and  emphatically  than  the  fact  that  she  was 
asked  to  stop  whaling  in  Behring  Sea,  and  said  she  could  not  do  it, — 
it  would  be  contrary  to  her  Treaties  of  1824  and  1825.  I  have  done 
with  that,  and  I  am  sorry  I  omitted  it  in  dealing  with  the  first  four 
points.  I  only  call  attention  to  it  to  show  that  the  doctrine  of  acqui- 
escence has  no  application  whatever.  It  may  be  admitted  that  if  she 
had  done  anything  which  would  have  implied  a  prohibition  of  pelagic 
sealing,  if  it  had  existed  and  she  had  known  of  it,  it  would  have  been 
open  to  the  United  States  to  contend  that  she  would  have  prevented  it. 

Now,  I  was  proceeding  to  consider  the  claim  of  property  made  on 
the  part  of  the  United  States  and  the  grounds  on  which  they  put  it; 
and  I  have  said  I  find  a  difficulty  in  ascertaining  with  satisfaction  to 
myself  whether  they  put  their  claim  on  municipal  law  or  on  inter- 
national law,  or  on  both.  They  have  a  right  to  put  it  on  either  or  on 
any  law,  and  in  the  alternative;  and  perhaps,  therefore,  it  is  better  to 
discuss  it  without  distinction.  When  I  find,  for  example,  that  they 
refer  to  Blackstone  for  their  propositions  as  they  do,  they  are  there  of 
course  claiming  under  municipal  law;  that  is  to  say,  they  cite  a  long 
passage  from  Blackstone  at  page  44,  and  they  say  under  that  they 
have  a  right  per  industriam.  That  is  a  claim,  of  course,  by  municipal 
law.  So  I  understand  my  learned  friend  Mr.  Phelps*  Argument  at 
page  132,  where  he  first  says  that  under  the  principles  of  municipal 
law  they  would  have  a  property,  but,  on  the  broader  principles  of 
international  law  their  right  is  still  more  clear.  There  they  claim  it 
on  both.  They  say  in  effect,  "We  have  the  right,  in  all  these  aspects, 
in  the  seal  herd  or  in  the  industry";  and  we  have  it  under  municipal 
law  or  international  law,  or  both. 
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Now,  what  I  desire  to  do  is  to  call  attention  to  the  propositions 
which  they  themselves  put — and  I  think  I  have  referred  the  Tribunal  to 
the  pages  at  which  they  are  found — as  showing  (and  for  that  we  are 
indebted  to  them)  clearly  and  definitely  the  grounds  on  which  they  rest 
their  claim  to  property.  They  are  pages  47,  50,  91  and  132.  I  have 
attached  great  importance  to  these  propositions  as  so  stated,  and  1 
think  thqy  are  not  stated  differently  on  these  different  pages,  but  that 
they  substantially  result  in  the  same  proposition.  I  attach  importance 
to  them  for  this  reason;  that  I  cannot  but  believe,  looking  at  it  as  if  I 
had  drawn  it  myself,  that  those  propositions  are  an  attempt  on  the 
part  of  Mr.  Carter  and  Mr.  Phelps  so  to  put  their  claims  as  to  steer 
clear  of  all  those  principles  of  municipal  law  based  on  the  analogy  ot 
other  animals  which  they  must  feel  had  to  be  overcome. 

We  have  then  to  ascertain— and  I  try  first  to  confine  myself  to  these 
claims  based  on  municipal  law — are  those  propositions  true  in  fact? 
and  if  they  are  true  in  fact  would  they  sustain  the  claim  in  lawf  I 
would  desire  to  refer  first  to  page  47,  in  which  I  think  there  is  as 
much  that  is  open  to  comment  as  on  any  other  similar  page  in  any 
other  legal  controversy  that  it  has  ever  been  my  lot  to  see  I  refer  to 
the  printed  argument  of  the  United  States.  They  say  that  according 
to  the  doctrines  which  they  have  adverted  to,  which  are  doctrines 
taken  from  Blackstone  and  Bracton,  the  essential  facts  which  render 
animals. 

commonly  designated  as  wild  the  subjects  of  property,  not  only  while  in  the  actual 
custody  of  their  masters,  but  also  when  temporarily  absent  there  from,  are. — 

what  they  go  on  to  state.  Now  I  understand  them  to  say,  in  sub- 
stance, that  what  they  are  going  to  state  practically  renders  animals 
which  would  otherwise  be  regarded  as  animals  ferce  natures  animals  of 
the  domestic  class  or  which  have  been  tamed  or  reclaimed.  I  need 
hardly,  of  course,  point  out  that  there  are  three  classes  of  animals — 
one  domestic  beyoud  doubt,  which  are  born  domestic  and  continue  so; 
then  there  are  animals  ferce  naturce,  born  of  that  nature  and  continu- 
ing of  that  nature;  and  then  animals  ferce  naturce  which  by  the  act 
and  conduct  of  man  have  had  their  nature  so  changed  that  they  have 
been  taken  out  of  the  class  of  wild  animals  and  placed  in  the  class  of 
domestic  animals.  With  regard  to  those  animals  they  continue  in  the 
latter  class  only  so  long  as  their  change  of  nature  remains.  We  all 
know  this,  and  I  do  not  desire  to  delay  the  Tribunal  in  discussing 
elementary  matters.  I  only  refer  to  it  to  show  how  I  view  their  propo- 
sition.   Now  they  first  say — 

the  care  and  industry  of  man  acting  upon  a  natural  disposition  of  the  animals  to 
return  to  a  place  of  wonted  resort  secures  their  voluntary  and  habitual  return  to  his 
custody  and  power. 

Now  let  me  ask,  is  that  statement  as  applied  to  the  seals  founded  in 
fact.  Has  it  a  shadow  of  foundation  in  fact!  I  think  1  may  test  that 
by  this  simple  proposition.  Is  it  possible  to  say  that  you  secure  a  cer- 
tain course  of  conduct  by  your  act  when,  as  a  matter  of  fact,  that  result 
would  have  been  more  certainly  secured,  or  at  least  as  certainly  secured, 
if  you  had  done  nothing. 

.  Now  that  is  putting  it  shortly,  is  it  not  putting  it  conclusively — Is 
there  any  answer  to  it!  Can  it  be  said  that  I  secure  something  by 
what  I  do  when  that  thing  would  have  certainly  happened  if  I  had  done 
nothing  and  had  not  been  near  the  place.  There  is  no  logic  in  saying 
that  a  certain  consequence  happens  from  a  certain  cause,  if  the  conse- 
quence would  have  happened  without  the  cause.    Would  those  seals 
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have  returned  if  the  United  States  bad  done  nothing.  Does  anybody- 
doubt  itt  If  they  would,  how  is  it  possible  to  say  that  the  United 
States  have  secured  the  return  ? 

Now  that  seems  a  short  argument;  but  is  there  any  answer  to  itt  If 
animals  are  coming,  and  I  know  they  are  coming,  and  I  get  out  of  their 
way  when  I  see  them  coming,  in  order  to  make  certain  that  they  will 
come,  does  anything  I  do  secure  their  coming  except  my  getting  out  of 
their  way!  Do  the  United  States  do  anything  moref  Is  it  possible  to 
say  that  they  do  anything  more  !  If  they  showed  themselves  visibly,  the 
seals  would  not  come— we  all  know  that.    So  much  for  this  assertion. 

Can  it  be  said,  with  any  show  of  reason, — I  do  not  desire  to  enter 
into  nice  arguments, — can  it  be  asserted,  with  any  shadow  of  reason, 
that  they  secure  their  return  f  Let  me  ask,  if  there  are  other  seals  (and 
the  illustration  has  been  put  before),  as  there  well  may  be,  for  our 
knowledge  is  not  complete — if  there  are  other  seals  which  resort  to 
other  Islands  not  yet  known,  as  these  seals  do  to  the  Pribilof  Islands, 
what  does  man  do  on  the  Pribilof  Islands,  to  secure  their  return  to 
these  Islands,  that  is  not  done  on  the  other  Islands  to  secure  their 
return  to  those  Islands  f  If  they  return  to  those  Islands  by  the  imperi- 
ous, unchangeable  instincts  of  their  nature,  as  they  return  to  the 
Pribilof  Islands,  has  man  any  share  whatever  in  securing  their  return  1 
Unless  it  can  be  answered  in  the  affirmative,  our  proposition  is  com- 
plete.   Can  it  bet 

If  man  were  to  disappear  from  the  face  of  the  earth,  and  leave  the 
Pribilof  Islands,  it  would  be  more  certain  that  the  seals  would  return 
than  it  is  now,  because  it  is  just  possible  that  something  done  by  man 
might  frighten  some  of  them  away. 

Then  the  next  statement  we  have  is:  that  man  secures  their  volun- 
tary and  habitual  return  to  his  custody  and  power.  When  you  speak 
of  securing  the  voluntary  return  of  a  wild  animal — and  for  the  present 
I  am  assuming  they  are  wild  animals  though  I  know  there  is  an  indi- 
cation throughout  their  case  that  they  are  domestic  animals,  either 
domestic  animals  by  nature  or  because  they  are  reclaimed—  but  assum- 
ing for  a  moment  they  are  wild  animals,  what  is  the  meaning  of  saying 
that  they  voluntarily  return  to  the  custody  of  manf 

It  either  means  nothing,  or  it  means  that  they  knowingly  return 
knowing  that  man  is  there  and  wishing  to  be  in  his  custody,  just  as  a 
wild  animal,  reclaimed  and  tamed  by  me,  returns  to  my  custody  and 
power,  because  I  have  induced  it  so  to  do  by  the  expectation  of  food  or 
something  else  which  he  can  get  from  me.  Numerous  instances  may  be 
put.  Suppose  I  have  on  my  land  a  den  of  bears  or  any  other  wild 
animal — I  do  not  care  whether  it  is  bears,  pheasants,  or  rabbits.  It  is 
very  possible  that  the  bear  may  be  returning  and  that  he  would  not 
return  if  he  saw  me,  but  does  return  because  I  keep  out  of  his  way. 
Can  I  be  said  to  secure  his  return!  Can  I  be  said  to  secure  the  return 
of  the  pheasant  or  rabbit?  Much  more  can  it,  I  think,  be  said  there, 
because  they  would  not  return  either  to  the  preserves  where  pheasants 
are  kept,  or  to  warrens  where  rabbits  are  kept,  in  some  cases,  unless  I 
provided  food  for  them. 

There  may  be  in  addition  other  inducements,  such  as  shelter,  or  some 
other  inducement  ered  to  return,  which  is  offered  by  me.  There  is 
absolutely  nothing  done  on  the  Pribilof  Islands;  so  that  when  you 
talk  of  securing  the  voluntary  return  to  their  custody  and  power,  it  is 
not  by  acting  upon  their  instinct.  I  should  have  perhaps  referred  to 
that  first — for  the  proposition  is  that  by  acting  on  a  natural  disposition 
of  the  animals  he  secures  their  return.  How  does  man  act  on  a  natural 
disposition  of  the  auimal  at  all! 
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Again,  I  pnt  a  similar  proposition  to  what  I  put  before.  He  does  not 
act  upon  their  natural  disposition  in  any  way.  On  the  contrary,  he 
abstains  from  interfering  with  their  natural  disposition.  He  leaves 
their  disposition  to  its  own  natural  operation ;  and  because  he  does  not 
interfere  with  its  action,  because  he  does  not  prevent  them  from  acting 
in  accordance  with  it,  he  is  said  to  act  on  their  natural  disposition. 
Now,  I  take  it  that  "to  act  upon"  there  means  something  positive, — 
it  must  mean  doing  something  to  affect  their  natural  disposition  and 
to  influence  it.  W  hat  man  does  is  carefully  to  avoid  interfering  with 
their  natural  disposition,  and  to  leave  their  natural  disposition  to  its  nat- 
ural operation.  If  be  did  nothing,  their  natural  disposition  would  secure 
their  return.  How  can  it  be  said  then  that  he  acts  on  their  natural 
disposition!  All  that  he  does  is  to  leave  it  to  act  by  itself.  Then  if 
that  is  correct  and  accurate,  the  proposition,  be  it  right  or  wrong, 
sound  or  unsound,  well  founded  or  ill  founded,  is  so  simple,  that  there 
can  be  no  question  about  it. 

If  I  am  right  in  saying,  that  in  either  of  those  cases  can  you  say  he 
either  secures  their  return  or  acts  on  their  natural  disposition,  then 
that  proposition  is  not  true  in  fact.  I  mean  it  is  not  supported  by  the 
facts.  Man  neither  does  act  on  their  natural  disposition  nor  does  he 
secure  their  retnrn  to  his  custody  and  power;  on  the  contrary,  if  these 
animals  knew  that  they  were  returning  to  man's  custody  and  power 
they  would  not  return.  If  the  wild  animal  who  comes  on  my  land,  to 
his  den,  knew  I  was  there  he  would  not  return.  It  is  because  he  does 
not  know  I  am  there  that  he  does  return;  and  if  I  were  to  show  myself 
he  would  not  return.  How  then  can  I  be  said,  in  any  reasonable  sense 
or  use  of  language,  either  to  act  on  their  natural  disposition,  or  to 
secure  their  return  f  If  we  are  right  it  is  impossible  to  assert  that 
either  of  these  things  is  done  in  the  case  of  the  seal;  and,  of  course,  the 
natural  inference  must  be  that  this  proposition  is  not  supported  in  its 
application  to  these  animals  by  the  actual  facts  of  the  case;  and  it  falls, 
therefore,  without  reference  to  law,  because  we  have  not  the  facts  to 
which  to  apply  the  law. 

Then  it  is  said  that  having  acted  upon  their  disposition  so  as  by  that 
means  to  secure  their  return,  it  is  done  "so  as  to  enable  him  to  deal 
with  them  in  a  similar  manner,  and  to  obtain  from  them  similar  benefits, 
as  in  the  case  of  domestic  animals:"  It  is  uthe  nature  and  habits  of 
the  animal  which  enable  man  by  the  practice  of  art,  care,  and  industry 
to  bring  about  these  useful  results  that  constitute  the  foundation  upon 
which  the  law  makes  it  award  of  property." 

Now  I  venture  to  think,  first,  that  he  does  not  act  on  these  natural 
instincts  at  all:  and  next,  that  if  he  did  act  on  them,  he  would  be 
doing  only  what  every  hunter  does  in  the  pursuit  of  wild  game;  and 
what  is  the  invariable  course  pursued  by  all  people  who  wish  to  get 
wild  animals  within  their  power;  in  other  words,  what  are  the  invari- 
able devices  of  the  hunter!  I  can  conceive  many  cases  in  which  man 
does  act  on  the  natural  instinct  of  wild  animals,  and  in  which  he 
secures  their  return,  or  in  which  be  secures  their  coming  and  submit- 
ting themselves  to  his  power.  I  will  take  an  ordinary  case  and  put  the 
illustration — I  do  not  wish  by  any  means  to  be  extreme.  The  natural 
instinct  of  the  wild  duck  is  to  light  with  its  fellows.  I  act  on  this  instinct 
by  putting  dummy  fellows  on  the  water,  and  I  hide  behind  something 
to  get  out  of  the  way.  I  am  acting  on  their  instinct  there,  so  as  to 
induce  them  voluntarily  to  come  to  the  decoys  and  submit  themselves 
to  my  power,  and  when  they  get  within  range  I  shoot  them,  and  secure 
the  useful  result.    Is  not  that  the  case  with  every  wild  animal  f — I  do 
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not  care  what  it  is — I  do  not  care  whether  it  is  the  case  of  ducks  and 
putting  out  decoys,  or  the  case  of  wild  animals  and  putting  out  food  for 
them — I  do  not  care  in  what  case  you  do  it — it  is  just  the  ordinary 
device  of  the  hunter  to  get  the  animals  to  voluntarily  submit  them- 
selves to  his  power,  and  to  come  to  the  place  where  he  can  exercise 
power  over  them.  Take  the  case  of  wild  geese,  which  has  been  referred 
to.  It  may  be  said,  there  truly  that  man  acts  on  their  instinct.  He 
imitates  the  call  of  their  mates,  and  spreads  food,  and  endeavours  by 
every  possible  means  to  induce  them  to  voluntarily  submit  themselves 
to  his  power  and  control;  and  if  they  do  submit  themselves  to  his  con- 
trol to  such  an  extent  as  to  come  within  range,  bo  as  to  enable  him  to 
secure  them,  he  does  secure  them,  and  with  them  the  useful  result. 

But  is  there  any  result  which  the  United  States  obtain  here  except 
the  result  of  getting  the  animals'  skins? — of  being  able  to  kill  them  and 
securing  the  produce!  That,  I  venture  to  think,  is  the  only  useful 
result,  if  it  can  be  called  a  useful  result;  and  that  useful  result  he  does 
not  obtain  either  by  anything  he  secures  or  by  any  acting  on  their 
instinct.  If,  then,  he  does  neither  of  those  things,  how  can  it  be  said, 
as  it  is  said  in  the  conclusion  of  that  sentence,  that  it  is  the  practice  of 
art,  care  and  industry  on  the  part  of  man,  which  brings  about  useful 
results!  What  "art"  does  he  practise,  except  that  art  which  a  hunter 
practises  to  deceive  and  delude  wild  animals!  What  industry  does  he 
practise  except  the  industry  of  killing  them  and  selling  their  skins! 
Is  not  every  single  element  in  that  proposition  unfounded  in  fact!  If 
it  be  unfounded  in  fact,  then  it  is  unnecessary  to  discuss  how  far  the 
,  law  has  any  application  to  it. 

I  myself  do  not  believe,  or  rather  I  submit  that  you  cannot  make 
out — unless  these  animals  are  domestic  animals,  which  I  shall  speak  of 
hereafter — that  if  all  these  things  were  done  which  it  is  argued  would 
give  property,  there  is  any  law  to  warrant  such  inference.  Suppose 
they  are  wild  animals — I  am  assuming,  of  course,  all  along,  that  they 
retain  that  class  still  and  have  not  changed  or  been  diverted  from  it  by 
any  act  on  the  part  of  man — if  they  are  wild  animals,  and  if,  as  a  matter 
of  fact,  man  does  act  on  their  natural  disposition  to  secure  their  vol- 
untary return — it  cannot  be  voluntary  because  if  they  knew  he  was 
there  they  would  not  come  back — but  if  he  secures  their  habitual  return 
to  his  custody  and  power,  so  as  to  make  the  same  use  of  it  as  in  the 
case  of  domestic  animals,  so  as  to  kill  and  eat  them  or  sell  them,  and 
thus  secure  the  useful  result — if  he  does  all  that,  what  does  he  do  with 
regard  to  the  seals  that  the  hunter  does  not  do  in  the  case  of  every 
other  wild  animal.  He  acts  on  their  instinct  and  so  secures  their  return, 
and  obtains  the  useful  result.  I  submit  therefore  that  it  is  indifferent 
whether  these  facts  which  are  here  stated  are  true  as  facts,  which  I 
have  endeavored  to  show  that  they  are  not,  or  whether  they  are  not  true. 
If  they  are  true  as  facts  we  submit  there  is  no  law  which,  by  reason  of 
them,  gives  any  property  in  the  people  who  practise  these  arts. 

My  friend  says  this  species  of  property  is  well  described  as  property 
per  industriam.  Now  you  have  only  to  read  Blackstone  or  Bracton,  or 
any  other  authority  on  the  subject,  and  you  will  see  that  industria  as 
there  described  is  of  a  wholly  different  character. 

Perhaps  I  may  as  well  say  here  that  it  is  difficult  to  conduct  an  argu- 
ment of  this  sort  in  any  sort  of  order;  and  there  is  a  matter  which  may 
come  in  now  well  as  at  any  other  stage,  a  matter  which  has  been  already 
referred  to:  namely  animus  revertendi,  and  the  application  which,  in  my 
view,  it  has  to  this  case.  I  submit  as  an  incontestable  proposition  of  law 
that  it  has  no  application  whatever  to  this  case,  unless  these  animals 


590    ORAL   ARGUMENT  OF  CRRI8TOPHER  ROBINSON,  <J.  C. 

are  tame  and  reclaimed;  and  then  it  can  have  no  application  unless 
there  has  been  previous  possession  taken  of  them ;  and  then  that  its 
only  application,  purpose  or  value,  is  as  an  item  of  evidence  tending  to 
show  that  they  have  been  reclaimed;  and  as  a  necessary  consequence 
from  that,  that  it  has  no  application  whatever  unless  this  animus  rever- 
tendi  is  produced  *by  the  act  of  man. 

Now,  let  us  see  whether  that  is  a  correct  statement  of  the  law.  In 
the  first  place,  in  the  case  of  domestic  animals,  animus  revertendi  has 
no  application  and  no  place  at  all,  because  it  is  not  wanted.  It  makes 
no  possible  difference,  if  my  horse  or  cow  strays,  whether  they  have  the 
animus  revertendi  or  not.  They  are  my  property  wherever  they  go  to, 
wherever  I  can  follow  them,  and  wherever  I  can  find  them.  If  ahorse 
or  a  cow  strays,  it  is  often  because  of  the  instinct  to  get  back  to 
some  place  with  which  he  is  better  acquainted,  and  in  which  he  has 
lived  longer.  In  the  case  of  wild  animals,  it  has  no  application,  for  a 
totally  different  reason.  It  is  absolutely  useless,  and  has  no  value  as 
indicating  or  rather  tending  to  prove  property.  A  rabbit  which  leaves 
my  warren  and  a  pheasant  which  leaves  my  preserve  have,  unquestion- 
ably, animus  revertendi]  but  that  does  not  give  me  property  in  them. 
My  rabbit  may  leave  Its  burrow  on  my  land,  and  may  cross  the  bound- 
ary to  my  next  neighbour,  and  while  I  am  looking  at  it  he  may  shoot 
it.  I  may  protest  against  it,  or  beg  him  not  to.  I  may  tell  him, 
"That  animal  has  just  left  my  land — it  has  got  young  on  my  land  and 
will  return  to  them:  leave  him  alone."  My  neighbour  may  say,  "I am 
very  sorry;  but  he  is  on  my  land  and  I  am  going  to  shoot  him."  He 
may  shoot  him  and  appropriate  him,  and  I  have  no  sort  of  recourse.* 
There  is  nothing  clearer  there  than  the  animus  revertendi.  He  does  not 
deny  it;  he  is  not  concerned  to  deny  it,  but  he  simply  says.  "Here  is  a 
wild  animal  on  my  land:  if  I  can  appropriate  him  to  myself,  I  have  a 
right  to  do  it;  and  I  am  going  to  do  it.  Your  protestations  have  no 
force  or  value  whatever.  The  law  is  on  my  side,  and  I  am  going  to  take 
advantage  of  my  rights  under  the  law".  I  believe  that  is  a  proposition 
which  nobody  having  looked  into  the  subject  will  attempt  to  dispute. 

If  then  animus  revertendi  has  no  application  to  either  of  those  two 
classes,  the  only  one  remaining  is  those  animals  which,  being  born  feras 
naturcej  have  become  by  the  act  of  man  so  tamed  or  reclaimed  that  they 
have  passed  from  the  class  of  wild  animals  into  that  of  domestic  ani- 
mals. And  then,  if  you  desire  to  prove  that  though  once  wild  they  have 
now  become  reclaimed,  if  you  can  show  that  they  have  a  disposition  to 
return  and  that  that  disposition  to  return  was  created  by  you,  it  might 
have  some  force  and  value  as  a  piece  of  evidence  to  show  reclamation 
and  taming;  otherwise  it  has  none. 

Take  this  simple  instance.  I  catch  a  fox,  or  any  other  wild  animal, 
I  do  not  care  what,  and  having  got  him  I  keep  him  for  a  day  and  let 
him  go.  He  goes,  and  in  his  first  instauce  of  fright  leaves  my  territory. 
Beyond  all  question  he  is  going  to  return  t  He  is  going  to  return  because 
he  has  got  his  home  on  my  land  and  is  accustomed  to  it,  or  he  has  got 
young  on  my  land  and  natural  instinct  prompts  him  to  return.  But 
that  has  no  weight  or  efficacy  in  enabling  me  to  claim  property  in  him, 
simply  because  I  had  nothing  to  do  with  producing  it.  If,  on  the  other 
hand,  I  have  kept  a  wild  animal  so  long  that  by  feeding  it  and  taming 
it,  or  by  confining  it,  when  it  leaves  my  place  it  intends  to  return,  not 
in  obedience  to  any  instinct  produced  by  nature,  but  in  consequence 
of  what  I  have  done  to  it,  and  it  desires  to  return  to  me  for  the  pur- 
pose of  protection  or  feeding,  or  whatever  it  may  be  which  it  is  accus- 
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tomed  to  get  from  me,  then  I  can  point  to  that  animus  revertendi  as 
evidence  to  show  that  I  have  reclaimed  that  animal,  and  that  it  has 
passed  from  the  category  of  wild  animals  into  that  of  tame. 

Bat,  in  order  to  pass  from  one  class  into  another,  there  must  be  a 
change  in  the  animal's  nature; — that  is  the  whole  story.  There  must 
be  a  change  in  the  nature  of  the  animal,  a  change  to  the  nature  of  a 
domestic  animal;  and  that  change  mnst  have  been  wrought  in  it  by 
man.  Now,  let  us  apply  that  to  the  seals.  Can  anyone  pretend  to  say 
for  an  instant  that  any  change  in  the  nature  of  these  seals,  good,  bad 
or  indifferent,  of  any  sort  or  kind  has  been  produced  by  man  f  In  what 
respect  do  the  seals  frequenting  an  uninhabited  Island, — an  island  never 
yet  discovered,  or  an  island  discovered,  say,  a  week  ago  or  a  month 
ago, — in  what  respect  do  the  habits  and  nature  of  those  seals  differ 
from  the  nature  of  the  seals  on  the  Pribilof  Islands! 

Unless  it  can  be  pointed  out  that  there  is  some  change  in  the  nature 
of  the  animal  which  attaches  and  belongs  to  the  seals  of  the  Pribilof 
Islands,  as  opposed  to  the  seals  of  the  other  islands  that  I  have  referred 
to,  then  it  cannot  be  said  that  there  is  any  change,  or  that  the  United 
States  have  produced  any  change;  and  the  animal  remains  just  as  it 
was,  a  wild  animal. 

Senator  Morgan. — But  you  would  not  insist,  I  suppose,  that  the 
change  in  the  nature  of  the  animal  from  domestic  to  wild,  when  brought 
about  by  the  interference  of  man,  would  give  a  right  of  property  to  any 
one  who  might  capture  it,  as  res  nullius;  as,  for  instance,  if  a  man  has 
a  colt  on  his  land,  and  by  harsh  treatment  or  in  some  other  way  alarms 
it  so  that  it  becomes  as  wild  as  a  deer,  he  still  would  not  have  lost  his 
property. 

Mr.  Robinson. — If  I  were  to  attempt,  with  deference,  to  answer  that 
question,  I  should  have  to  go  back  into  speculation  with  reference  to 
the  nature  and  habits  of  animals  which  are  hardly  worth  reverting  to. 
I  believe  one  great  writer  has  said  that  all  animals  originally  were 
domestic,  and  that  those  that  are  wild  have  been  rendered  so  simply 
by  the  brutality  of  man. 

Senator  Morgan. — But  if  you  are  right  that  a  wild  animal  can  be 
tamed,  and  becomes  property  because  you  have  rendered  it  tame  by 
kindness,  cannot  you  turn  a  tame  animal  into  an  animal  ferce  natures 
by  reason  of  your  harsh  treatment!   • 

Mr.  Robinson. — I  must  confess  that  I  have  never  thought  of  consid- 
ering that  question  as  it  could  not  possibly  arise.  At  the  same  time  I 
do  not  believe  that  I  can  make  my  cow  a  wild  animal  by  any  amount  of 
brutality. 

Senator  Morgan. — I  should  think  not  myself. 

Mr.  Robinson. — And,  further,  I  do  not  believe  that  any  law  can  be 
found  to  say  so;  but  I  can  make  a  wild  animal  a  tame  animal,  and  there 
is  abundant  law  for  that.  There  are  many  cases  where  we  find  the  law 
laid  down  as  unquestionable,  or  at  all  events  where  it  has  not  been 
questioned,  and  in  such  cases  I  do  not  trouble  myself  to  hunt  out 
whether  the  converse  is  true,  or  upon  what  the  law  stands,  because  I 
know  that  is  the  law. 

Senator  Morgan. — If  the  dominion  over  it  is  the  same  without  culti- 
vation as  with,  it  seems  to  me  it  makes  no  difference. 

Mr.  Robinson. — Yes,  but  I  understand  that  what  you  suggest  is  a 
speculative  view.  You  certainly  can  make  a  wild  animal  a  tame  one; 
but  with  reference  to  making  a  tame  one  wild,  I  can  only  say  that  the 
law  does  not  allow  it.    I  never  heard  of  a  law  that  allows  it,  and  never 
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heard  of  a  wild  horse  that  once  was  a  tame  horse,  or  of  a  wild  cow  that 
once  was  a  tame  cow.  I  do  not  think  the  thing  is  possible.  That  is  all 
that  can  be  said. 

With  great  deference,  one  could  suggest  excellent  and  natural  reasons 
for  it.  I  do  not  think  a  man  who  has  bought  a  valuable  animal  and 
paid  a  large  price  for  it  loses  his  property  in  it  simply  because  he  treats 
it  brutally  and  creates  an  aversion  in  the  animal  to  him,  and  it  therefore, 
becomes  ferocious.  We  know  that  some  horses  are  very  dangerous,  so 
in  the  case  of  Texas  steers  which  occasionally  roam  the  Streets  of  New 
York  and  frequently  do  damage,  but  I  never  heard  that  they  were  wild 
animals,  though  they  are  intinitely  more  dangerous  and  destructive 
than  many.  I  can  say  nothing  more  as  to  that.  With  regard  to  the 
question  yon  have  put  to  me  I  reply  there  is  no  possibility  in  law  of  mak- 
ing a  tame  animal  wild,  while  it  is  clearly  possible  to  make  a  wild  one 
tame.    That  is  the  only  answer  that  I  can  give. 

Then  again,  let  me  put  what  has  been  put  by  my  learned  friends 
within  a  very  short  time,  and  which  I  only  advert  to  for  the  sake  of  a 
few  remarks.  What  would  be  the  result  of  this  property  being  in  the 
United  States  T  They  claim  the  finding  that  these  seals  are  the  property 
of  the  United  States,  which  must  meau  that  it  is  prohibited  to  all  per- 
sons to  destroy  them. 

I  seldom  venture  to  prophesy,  and,  I  should  not  dream  of  doing  it 
now  if  I  were  not  prophesying  in  the  Company  of  a  person  in  whom  I 
have  the  confidence  that  I  have  in  Senator  Morgan;  but  a  speech  of 
his  was  read  here  some  time  ago  in  which  he  says  that  the  Pacific 
fisheries  are  destined  to  become  more  important  than  the  Atlantic  For 
myself,  having  been  to  that  coast  several  times,  I  may  say  that  I  think 
they  will,  and  may  become  so  in  a  shorter  time  than  people  who  have 
never  seen  that  part  of  the  country  are  inclined  to  believe.  When  they 
do  become  of  importance  the  seals  in  all  probability  will  go,  and  no 
laws  will  save  them,  for  the  reason  that  public  opinion  will  be  against 
them.  Whenever  the  seals  come  into  conflict  with  the  food  fishes  in  that 
part  of  the  world  the  fate  of  the  seals  is  decreed ;  no  regulations,  no 
laws,  no  statutes,  will  ever  be  available  or  effectual  to  save  them. 

The  President. — Perhaps  you  will  have  to  consider  that  feature  of 
the  case  on  the  question  of  Herniations! 

Mr.  Kobinson. — I  am  bringing  it  to  the  attention  of  the  Tribunal  for 
that  simple  reason.  It  was  well  said,  I  forget  by  whom,  that  laws  were 
like  water,  they  could  never  rise  higher  than  their  source,  that  source 
beiug public  opinion;  and  it  makes  no  difference  what  Statutes  are  on 
the  Statute-book,  or  what  is  the  municipal  law  of  any  country.  If 
that  law  has  for  its  object  to  protect  seals  as  against  a  food  fish,  in  that 
part  of  the  country  the  law,  cannot  be  enforced  because  public  opinion 
will  be  against  it. 

What  is  the  effect  of  what  our  friends  are  asking  this  Tribunal  to 
declare?  That  these  seals  are  their  property?  It  is  quite  impossible, 
if  they  are  their  property,  to  get  rid  of  the  effect  of  that  finding, 
because  they  are  their  property  wherever  they  go  and  whatever  they 
are  doing.  No  man  has  a  right  to  destroy  them.  He  must  answer  to 
their  owners  if  he  does.  Now,  if  they  should  become  injurious  to  the 
fisheries  industry  as  they  possibly  may — and  I  say  possibly  because, 
confident  as  I  am  of  the  prediction  alluded  to,  it  is  still  only  a  possibil- 
ity— we  know  that  the  canning  industries  are  enormous  and  are  grow- 
ing year  by  year;  and  we  know  that  the  seals  feed  and  feed  in  increas- 
ing quantities  upon  the  fish  which  support  those  industries.  Now,  sup- 
pose the  seals  should  gather  at  the  mouth  of  the  Fraser,  where  some  of 
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these  largest  Canneries  are,  as  it  is  only  natural  they  should;  and  as, 
the  salmon  close  in  to  go  up  the  River  the  seals  should  also  close  in  and 
destroy  them! 

Senator  Morgan. — Is  there  any  evidence  that  they  have  ever  done  sot 

Mr.  Robinson. — There  is  evidence  that  they  follow  the  fish. 

Senator  Morgan. — But  I  am  talking  of  the  Salmon  Fisheries  at  the 
mouth  of  the  Fraser  River  or  any  other  Rivert 

Mr.  Robinson. — If  you  ask  me,  if  I  have  any  evidence  that,  because 
salmon  have  collected  at  the  mouth  of  the  Fraser,  therefore  seals  have, 
I  cannot  say  that  I  have.  But  I  am  content  to  ask  any  member  of  the 
Tribunal  if  that  is  not  to  be  apprehended. 

Senator  Morgan. — I  merely  enquired  if  there  was  any  evidence  of  itt 

Mr.  Robinson. — ISTo;  there  is  none. 

The  President. — Where  is  the  Fraser  Rivert 

Mr.  Robinson. — It  is  6  or  8  miles  to  the  north  of  Vancouver,  near 
the  line  of  the  boundary. 

General  Foster. — That  is  an  interior  water. 

Mr.  Robinson. — Yes;  it  is  an  interior  water. 

The  President. — ]Sear  to  the  line,  of  course,  taken  by  the  sealst 

General  Foster. — And  it  empties  into  an  interior  water. 

Mr.  Robinson. — Yes,  just  where  the  seals  would  come. 

General  Foster. — No;  that  is  why  I  make  the  point,  it  empties  into 
an  interior  water. 

Mr.  Tupper. — Which  connects  with  the  Pacific  Ocean. 

Mr.  Robinson. — At  all  events,  I  accept  that  statement.  I  know  the 
Fraser  very  well  and  have  been  up  it  some  distance. 

The  President. — Is  it  the  mouth  of  a  channel  t 

Mr.  Robinson. — It  empties  into  one  of  those  channels;  but,  if  Gen- 
eral Foster  has  been  there,  I  have  nothing  to  say.  I  have  been  there, 
and  have  seen  the  mouth  of  the  Fraser;  and,  if  I  was  asked  where  it 
emptied  itself,  I  should  have  said  it  emptied  into  the  sea. 

The  President. — If  you  have  both  been  there  and  cannot  agree  upon 
the  facts,  how  shall  ice  get  on. 

General  Foster. — We  are  really  both  agreed. 

Mr.  Robinson. — At  all  events  let  me  take  the  Skena,  which  is  a 
British  Columbian  river.  If  the  Fraser  does  not  empty  itself  into  the 
Ocean,  it  would  make  no  difference,  as  we  know  from  the  evidence  that 
seals  follow  the  fish  into  interior  waters,  and  I  have  read  evidence  and 
can  point  it  but  that  they  are  found  in  interior  waters  following  the 
salmon  and  schools  of  fish, 

Lord  Hannen. — Is  there  any  evidence  that  they  follow  them  up  the 
Rivers  t 

Mr.  Robinson.— I  believe  not. 

Senator  Morgan. — In  San  Juan  de  Fuca  they  pass  in.  Would  it 
incommode  you,  Mr.  Robinson,  if  I  asked  you  a  question  for  my  own 
information  t 

Mr.  Robinson. — Indeed,  it  would  not,  Sir. 

Senator  Morgan. — I  wish  to  know  what  you  call  interior  waters  are 
those  lying  behind  Vancouver  Island  and  along  the  coast,— are  they 
navigable  waters  t 

Mr.  Robinson. — Yes. 

Senator  Morgan. — Are  they  navigated  by  the  ships  of  the  world  t 

Mr.  Robinson.— Yes. 

Senator  Morgan. — Going  up  and  down  the  coasts  of  British  Posses- 
sions and  Alaskan  Possessions  t 
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Mr.  Robinson. —Yes.  You  probably  know  this,  that  there  is  regular 
navigation  between  Victoria  and  Vancouver,  and  that  is  Inland  Waters. 
It  is  an  archipelago  of  Islands.  I  have  been  there,  and  can  speak  to 
that.    If  you  turn  and  look  on  the  Map,  you  will  see  it  in  a  moment. 

Senator  Morgan. — Those  waters  lie  between  the  Islands  and  the 
main  Continents,  and  are  navigable  waters! 

Mr.  Robinson. — Oh !  yes,  I  think  so. 

Mr.  Tupper. — It  is  a  Steamer  route. 

Mr.  Robinson. — It  is  the  popular  tourist  route  from  Victoria  and 
San  Francisco.  In  point  of  fact  it  runs  along  that  archipelago,  and 
that  forms  the  attraction  of  the  route.  It  is  one  of  the  peculiarities  of 
that  coast  from  Vancouver  to -San  Francisco,  if  I  am  not  mistaken,  that 
it  is  an  open  coast  devoid  of  islands  or  harbours,  but  from  Vancouver 
north  it  is  a  continual  archipelago.  It  would  make  no  difference  in  my 
argument  whether  the  seals  come  into  the  interior  waters  to  get  the 
salmon  as  they  are  preparing  to  pass  up  the  Fraser  or  into  the  ocean — 
I  had,  perhaps,  better  take  the  Skena  in  British  Columbia,  which  I 
believe  passes  into  open  water.  I  have  not  spoken  of  it  before,  and  I 
do  not  speak  of  it  positively,  but  I  know  a  canning  industry  is  carried 
on,  and  that  the  salmon  brought  from  the  Skena — which  is  another 
illustration  of  some  interesting  statistics  that  my  friends  have  stated — 
is  said  to  be  of  a  finer  character  than  the  salmon  that  come  from  the 
lower  waters.  When  speaking  of  canned  salmon  I  have  heard  it  said, 
"Get  it  from  the  Skena."  Then  take  that  river.  Suppose  the  seals 
collected  there  to  prey  on  the  salmon,  and  seriously  to  interfere  with 
the  canning  industry,  as  they  will  do  if  your  view,  sir,  should  be  sus- 
tained, as  it  may  be  in  a  short  time — probably  in  our  time  and  before 
very  long — that  those  fisheries  will  become  of  immense  importance:  on 
that  day  those  seals  will  be  doomed.  They  will  have  no  friends.  Public 
opinion  will  be  against  them,  and  they  will  be  exterminated.  Is  it 
possible  that  an  auimal  as  to  which  that  can  be  said  with  truth  can  be 
the  property  of  an  individual  so  that  he  can  own  it  wherever  it  goes 
and  be  entitled  to  protect  it? 

When  we  add  to  that  what  is  not  improbable — for  we  know,  that 
sealskins,  which  are  an  article  of  luxury  and  taste,  may  diminish  in 
value,  that  the  taste  for  them  may  diminish,  and  that  the  seal  industry 
would  then  be  of  little  importance  and  yield  little  return,  and  might 
not  be  worth  carrying  on,  while  the  industry  connected  with  the  food 
fish  must  be  of  increasing  importance,  and  of  enormous  value,  and  of 
absolute  necessity  to  the  population  as  a  means  of  subsistence — when 
we  say  that  that  may  happen,  how  is  it  possible  to  talk  of  protecting 
the  seals,  not  now,  but  for  all  time,  by  giving  them  as  property  to  any 
particular  nation  or  individuals.  The  thing  is  impossible,  because  it 
would  be  contrary  to  every  interest  of  the  world,  and  to  every  reason- 
able principle. 

Therefore  I  say  that  that  forms  another  reason  why  this  claim  of 
property  is  not  possible  on  reasonable  grounds.  I  am  not  going  now 
into  nice  principles  of  law  or  citations  of  authority.  I  am  talking  to 
reasonable  men;  and  on  reasonable  principles  I  ask  is  it  possible  to 
assign  any  property  in  these  animals  that  will  give  a  right  to  protect 
them  irrespective  of  the  circumstances,  as  they  may  change  from  time 
to  time,  and  as  the  interest  of  the  world  may  require  them  to  change! 
If  not,  it  is  not  possible  to  assign  property  in  these  seals  to  any  par- 
ticular nation  or  to  any  particular  individual. 

If  I  were  to  ask  any  ordinary  person  what  the  seal  is — and  I  am 
recurring  for  a  moment  to  its  character  in  natural  History — what  is  a 
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seal  f  I  think  the  answer  would  be  without  question  that  it  is  a  marine 
animal,  a  free  swimming  animal  of  the  Ocean,  and  the  property  of  any- 
body who  can  take  it. 

But  if  we  ask  my  learned  friends  here  what  is  the  Alaskan  fur-sedl, 
the  answer  is  that  the  Alaskan  fur-seal  is  a  terrestrial  domestic  animal 
and  belongs  to  the  Government  of  the  United  States. 

Now  for  what  reason  or  on  what  ground  is  it  that  the  fur-seal  of 
Alaska  differs  from  all  other  fur-seals  of  the  world  which  have  yet  been 
discovered,  because  that  is  the  result  of  the  definition  now  assigned  to 
them,  that  they  are  terrestrial  and  domestic  animals  and  the  property 
of  the  United  States,  the  ordinary  fur-seals  and  hair-seals  all  over  the 
world  being  marine  animals  according  to  the  classification  of  all  Natu- 
ralists, and  animals/erft  natures  belonging  to  nobody! 

While  I  am  at  that  point  I  may  ask — a  question  which  has  always 
been  to  me  one  of  doubt  and  perplexity.  It  is  not  of  great  importance, 
and  my  learned  friends  may  therefore — perhaps  I  should  not  say  "  there- 
fore w,  because  I  believe  they  would  do  so  whether  it  was  of  great 
importance  or  not— endeavour  to  clear  it  up  for  me.  I  find  in  the  United 
States  Case  at  pages  295  and  296  as  one  of  the  propositions  which  they 
say  they  have  established,  that  it  never  mingles  with  other  herds.  At 
page  295  they  say  that  the  Alaskan  fur-seal  is  essentially  a  land  animal, 
and  then  I  find  on  the  next  page  it  is  said  it  never  mingles  with  any  other 
herd,  and  the  identity  of  each  individual  seal  when  in  the  water  can  be 
established  with  certainty.  I  really  do  not  know  what  is  the  meaning 
of  that  assertion.  I  have  seen  seals  in  the  water,  and  how  it  is  possible 
for  anybody  to  say  that  at  all  times,  when  in  the  water,  the  identity  of 
each  individual  seal  can  be  established  with  certainty,  I  have  been 
unable  to  understand.  I  do  not  think  it  is  of  great  importance  what  is 
meant  by  it,  but  how  the  statement  came  into  the  case,  and  how  it  is  to 
be  supported,  I  do  not  know. 

If  you  knew  each  seal,  as  the  President  once  suggested,  as  the  shep- 
herd knows  his  sheep,  in  the  millions,  it  would  be  impossible  to  tell 
them  individually,  even  if  you  were  alongside  of  them,  and  I  do  not 
know  why  that  allegation  is  put  in  or  what  is  the  meaning  of  it.  I 
thought  it  meant  the  identity  of  each  seal-herd ;  but  even  then  it  would 
be  wrong,  unless  it  means  that  it  can  be  established  with  certainty  by 
reason  of  its  position  and  locality.  If  they  mean  to  say  the  identity 
of  each  seal-herd  can  be  established,  because  you  only  find  one  herd  on 
the  eastern  coast  and  the  other  on  the  west. 

Lord  Hannen. — That  is  the  meaning  of  it,  I  think.  It  says  it  never 
mingles  with  any  other  herd. 

Mr.  Bobinson. — That  probably  may  be  so. 

Lord  Hannen. — It  means  the  identity  of  seals  belonging  to  each 
herd. 

Mr.  Bobinson. — Yes,  that  is  the  only  construction  that  can  be  put 
upon  it;  but  it  is  certainly  not  put  plainly.  I  know  it  has  struck  others 
besides  myself,  and  I  mention  it,  because  I  have  not  known  what  was 
intended  by  it. 

Then,  farther,  with  regard  to  its  domestic  nature,  one  thing  is  abso- 
lutely certain,  if  you  look  at  our  Counter  Case.  I  do  not  delay  to  read 
extracts,  but  at  page  113,  there  are  numerous  extracts  which  show  that 
the  seal  is  an  animal  very  easily  frightened  and  terrified,  and  is  subject 
to  what  we  call  stampedes.  There  are  numerous  extracts  given  there 
which  show  it  is  a  timid  animal. 

I  need  not  stop  to  read  the  extracts,  nor  to  insist  upon  the  proof, 
for  we  have  it  in  evidence  that  all  precautions  are  taken  by  the  United 
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States  upon  the  Islands  for  the  purpose  of  keeping  men  oat  of  their 
sight,  and  of  not  going  near  them,  not  frightening  them,  not  terrifying 
them;  they  will  not  allow  men  to  smoke;  they  will  not  allow  them  to 
whistle;  they  will  not  allow  a  noise;  they  will  not  allow  dogs — every 
possible  precaution  is  taken  to  avoid  frightening  the  seals  or  acting  upon 
their  peculiar  sensibility  and  timidity. 

In  addition  to  that,  how  can  you  call  an  animal  a  domestic  animal 
when  it  is  beyond  all  question  that  for  eight  months  of  the  year  it  dis- 
appears altogether;  its  master  cannot  follow  it,  or  identify  it;  its  master 
does  not  know  where  it  is;  and  it  would  die  if  it  remained  with  him! 
If  they,  here  again,  insist  on  the  animus  revertendi  at  the  end  of  that 
time,  I  would  say,  what  probably  I  should  have  better  put  in  its  proper 
place,  there  is  no  instance  I  know  of  in  which  the  migratory  instinct 
of  returning  to  any  place  has  been  relied  upon  as  animus  revertendi 
tending  to  enable  a  person  to  acquire  the  right  of  property,  or  where  it 
has  been  called  the  animus  revertendi  to  which  the  law  applies.  If  there 
be  animus  revertendi,  what  has  puzzled  me  in  this  case,  and  I  should 
like  very  much  to  see  if  it  can  be  answered  satisfactorily,  is,  who  has 
the  best  right  to  claim  the  animus  revertendi.  The  nations  who  are  all 
interested  in  the  Pacific  Ocean  may  say  they  have  the  animus  revertendi 
to  the  Ocean,  imperious  and  unchangeable, — more  imperious  and  more 
unchangeable  than  to  the  Pribilof  Islands,  for  this  reason :  if  the  Pri- 
bilof  Islands  were  submerged  the  seals  would  find  another  place, — I  do 
not  think  anybody  doubts  that,  though  in  my  learned  friends'  Case  it 
may  be  doubted, — but  I  do  not  doubt  that  if  the  Pribilof  islands  were 
tomorrow  submerged  these  seals  would  find  some  other  place  to  haul 
up  and  breed  on,  while  if  anything  happened  to  the  Pacific  Ocean  those 
seals  must  die.  They  must  feed ;  they  must  go  out  to  the  sea  and  can- 
not remain  on  the  Islands.  Then  I  put  myself  in  the  position  of  a 
person  interested  in  pelagic  sealing  in  the  Pacific  Ocean,  or  a  nation 
interested, — all  rights  being  equal  among  us.  They  say  "  when  those 
seals  leave  us  they  must  come  back  to  the  Ocean  by  the  imperious 
instincts  of  their  nature,  and  not  only  that  but  all'  the  food  they  get 
they  get  in  the  Ocean,  and  not  only  that  but  they  would  die  if  they  did 
not  come  back  to  the  Ocean.  If  animus  revertendi  has  any  application 
at  all,  why  cannot  it  be  claimed  as  much  at  one  end  as  at  the  other!9 

Take  the  ducks,  take  the  geese,  the  northern  ducks,  as  we  know 
being  bred,  many  of  them,  within  the  Arctic  Circle.  They  have  the 
animus  revertendi  there,  and  the  Esquimaux  may  claim  them  because 
they  come  there  to  breed  and  have  the  animus  revertendi. 

The  President. — Would  you  not  make  any  difference  between  the 
animus  revertendi  to  a  place  which  is  the  property  of  a  nation  and 
the  animus  revertendi  to  the  ocean,  which  belongs  to  nobody! 

Mr.  Robinson. — None  that  I  can  see.  I  had  thought  of  that,  Mr. 
President,  but  there  is  not — I  speak,  of  course,  subject  to  correction  if 
any  difference  should  occur  to  you — I  am  not  aware  that  there  is  any- 
thing that  can  make  any  difference  in  the  principle.  The  learned 
President  of  course  understands  what  I  mean.  I  mean  for  the  pur- 
pose of  giving  property  I  am  not  able  to  see  any  difference.  There  is 
a  distinction,  not  a  difference. 

The  President. — I  merely  inquired  what  was  in  your  mind. 

Mr.  Robinson. — There  is  a  distinction;  but  is  it  a  distinction  which 
makes  a  difference  in  legal  principle!  I  have  not  been  able  to  see  that 
it  can  do  so. 

So,  then,  the  animus  revertendi,  I  submit,  is  out  of  the  question.  Wc 
now  come  to  another  subject.    I  have  endeavored  so  far  as  I  am  able 
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to  discuss  this  question  upon  the  principles  of  municipal  law  which 
they  say  apply  to  it,  and  which  they  say  distinguish  it  from  all  other  ani- 
mals fercc  naturae,  which  they  say  make  it  a  domestic  animal;  and  if  it 
is  to  be  a  domestic  animal  I  venture  to  say  that  it  must  be  a  domestic 
animal  by  its  nature.  I  have  had  this  difficulty  also,  that  in  some 
parts  of  my  learned  friends'  argument  I  find  statements  from  which  I 
should  gather  that  they  claim  it  to  be  a  domestic  animal  by  nature, 
and  in  others  I  find  statements  which  go  to  show  that  their  argument 
is  that  it  is  a  domestic  animal  made  so  by  them,  although  a  wild  ani- 
mal originally.  One  thing  I  think  is  clear,  that  unless  it  is  a  domestic 
animal  by  nature  they  certainly  have  not  made  it  one;  and  I  think 
they  are  driven  back  in  some  portions  of  their  argument. 

Lord  Hannen. — What  is  a  domestic  animal  by  nature! 

Mr.  Robinson. — I  can  say  nothing  more  than  it  is  a  domestic  animal 
by  nature.  I  hardly  know  how  to  describe  it,  except  that  I  would  say 
that  it  is  an  animal  which  has  a  domestic  nature.  Lord  Hannen  will 
remember  the  question  that  was  once  asked,  what  was  an  archdeacon, 
and  it  was  said  he  was  a  person  who  performed  archdiaconal  functions. 
I  really  do  not  know  that  I  can  say  what  is  a  domestic  animal  by  nature, 
except  by  saying  it  is  what  we  recognize  as  such. 

Lord  Hannen. — You  seemed  to  be  relying  on  the  distinction,  and 
therefore  I  wanted  to  know  what  you  meant. 

Mr.  Robinson. — If  Lord  Hannen  asks  me  my  opinion  I  can  say  at 
once  that  I  think  there  is  a  plain  distinction  between  an  animal  which 
is  a  domestic  animal  by  nature  and  an  animal  which  has  been  tempo- 
rarily brought  within  the  class  of  domestic  animals  by  reason  of  the 
industry  or  art  of  man  exercised  upon  it. 

There  is  just  this  difference:  That  a  domestic  animal  proper  remains 
a  domestic  animal  forever,  and  must  remain  a  domestic  animal  for- 
ever; it  was  born  so,  and  must  die  so;  but  an  animal  that  has  been 
tamed  and  reclaimed  belongs  to  the  class  of  domestic  animals  only  so 
long  as  it  retains  that  nature.  If  that  animal  should  escape  and 
regains  its  wild  nature  then  it  relapses  into  the  class  of  wild  animals. 

The  President. — Do  you  regard  the  bee  as  a  reclaimed  animal  or 
as  a  domestic  animal! 

Mr.  Robinson.— I  should  say  when  the  bee  is  hived  and  reclaimed, 
as  they  put  it,  then  it  would  be  a  reclaimed  animal.  Yon  get  your 
property  in  bees,  as  Bracton  says,  by  reason  of  occupation  and  hiving. 
If  that  occupation  and  hiving  has  been  such  as  to  give  you  a  property, 
it  is  because  you  have  reclaimed  it. 

The  President. — Then  the  bee,  you  think,  is  an  animal  feras  naturce. 

Mr.  Robinson. — I  should  say  it  was  originally  a  wild  animal,  but 
when  you  come  to  hive  them  and  confine  them,  you  make  them  for  the 
time  tame.    That  is  you  bring  them  into  that  class. 

The  President. — The  reclaiming  is  the  hiving! 

Mr.  Robinson. — The  reclaiming  is  the  hiving  and  confining.  Yes, 
sir. 

The  President. — Confining! 

Mr.  Robinson. — Confining  it  in  the  hive.  I  will  not  say  confining, 
because  it  is  perhaps  hardly  a  proper  expression  to  be  used. 

Lord  Hannen. — Homing. 

Mr.  Robinson. — Homing;  yes  sir.  Of  course  you  have  the  power 
of  confining  them,  as  my  learned  friends  say. 

The  President. — Putting  them  into  the  hive. 

Mr.  Robinson. — Putting  them  in  the  hive,  and  their  coming  back  to 
the  hive  and  living  in  the  hive,  and  your  providing  shelter,  food,  etc 
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If  it  comes  within  any  of  those  classes  it  must  come  within  the  class 
of  reclaimed  animals.  That  is  to  Bay  it  is  temporarily  in  that  class.  I 
do  not  know  how  else  I  can  pnt  it.  £  may  say  that  there  was  a  case 
reported  only  the  other  day— possibly  it  may  have  attracted  the  atten- 
tion of  some  members  of  the  Tribunal — in  which  the  question  of  the 
length  of  time  that  is  necessary  to  confine  a  wild  animal  in  order  to 
bring  it  in  that  class  came  up.  It  is  perhaps  known  to  some  of  the 
Tribunal  that  there  is  a  law  in  England  for  the  prevention  of  cruelty 
to  domestic  animals;  and  the  Humane  Society  proceeded  against  per- 
sons who  were  carrying  on  in  some  of  the  northern  counties  the  game 
of  rabbit  coursing.  It  was  said  that  these  rabbits  had  been  kept  for  a 
week  or  ten  days  in  confinement  prior  to  turning  them  out  to  course, 
and  that  they  had  thereby  become  domestic  animals.  Mr.  Justice 
Wright  held  that  he  could  not  possibly  say  that  that  made  them 
domestic  animals;  and  the  paper,  which  seemed  to  agree  with  that, 
said  they  feared  there  was  no  doubt  that  the  decision  was  correct,  but 
they  wished  it  could  be  otherwise. 

The  President. — Do  you  think  a  hived  bee  would  fall  under  that 
lawf 

Lord  Hannen. — I  do  not  think  cruelty  to  animals  is  extended  to  bees. 

Mr.  Robinson. — I  do  not  think  it  is;  though  I  am  afraid  they  are 
subject  to  a  great  deal  of  cruelty  very  often  in  order  to  get  at  their  honey. 

I  pass  then  to  those  propositions  which  my  learned  friends  assert  are 
founded  either  on  international  law  or  the  law  of  nature;  and  so  far 
as  I  can  understand  they  are  the  same.  I  find  that  what  my  learned 
friends  assert  in  substance,  if  I  can  properly  state  it  in  substance,  is 
that  international  law  is  founded  upon  the  law  of  nature.  Differ- 
ing from  the  view  of  the  learned  Attorney  General,  they  say  that 
whatever  part  of  the  law  of  nature  is  not  rejected  in  international  law 
may  fairly  be  presumed  to  be  assented  to,  and  therefore  that  anything 
they  can  say  comes  within  the  law  of  nature,  if  you  cannot  discover 
that  international  law  has  rejected  it  or  dissented  from  it,  forms  part  of 
international  law.  I  venture  to  say  that  is  contrary  to  all  theories 
upon  which  international  law  has  hitherto  been  founded.  But  we  may  at 
all  events  take  for  a  moment  the  different  propositions  which  they  found 
upon  that.  They  go  at  great  length  into  a  discussion  or  disquisition  of 
the  original  principles  and  foundation  of  the  institution  of  property, 
from  which  they  deduce  certain  principles.  I  can  only  say  of  those  prin- 
ciples that  they  find  no  place  in  the  municipal  law  of  any  portion  of  the 
civilized  world.  They  may  be  valuable  abstract  discussions.  They  may 
be  very  useful  speculative  theories  for  the  guidance  and  assistance  of 
those  who  are  makiug  laws,  in  order  to  decide  how  far  it  is  advisable, 
how  far  it  is  practicable,  to  make  their  municipal  law  conform  to  them: 
in  other  words,  how  much  of  the  principles  laid  down  and  enunciated 
by  these  authors  as  part  of  what  they  are  pleased  to  term  the  law  of 
nature,  it  is  practicable  or  useful  or  desirable  to  incorporate  into  their 
municipal  law.  For  any  other  purpose  I  venture  to  say  that  they  are 
absolutely  useless,  because  not  only  are  they  not  founded  on  any 
positive  system  of  either  municipal  or  international  law,  bujb  they  are 
theories  which  it  would  be  utterly  impossible  to  incorporate  into  any 
system  of  laws  with  a  view  to  carrying  them  out. 

Let  me  for  a  moment  turn  to  the  first  assertion  which  is  made — and 
I  think  it  is  perhaps  a  typical  assertion — with  regard  to  this  property, 
founded  upon  that  law.  They  assert  that  they  are  trustees:  That  this 
property  is  not  their  own,  that  they  are  trustees  of  it  for  the  civilized 
world,  and  are  conferring  upon  the  civilized  world  the  blessings  which 
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sealskins  will  inevitably  bring  to  those  who  can  afford  to  buy  them ; 
and  they  say  that  that  is  an  obligatory  trust.  My  learned  friends  dif- 
fer about  that  however;  and  I  do  not  wonder  they  differ  about  it.  My 
learned  friend  Mr.  Carter,  at  one  page  which  has  been  pointed  out, 
asked  if  anybody  can  doubt  that  it  is  an  obligatory  trust;  if  it  can  be 
doubted  that,  if  a  nation  having  that  trust  incumbent  upon  it  were 
unfaithful  to  it,  other  nations  could  intervene  and  depose  the  unfaith- 
ful trustee.  My  learned  friend  Mr.  Phelps,  as  I  understand,  founds 
to  a  certain  extent,  though  I  am  quite  free  to  admit  more  guardedly 
and  cautiously,  his  claim  to  property  upon  that  theory.  He  says  that 
if  the  only  object  of  the  United  States  in  keeping  this  property  is  to 
allow  pelagic  sealing  to  exterminate  it,  of  course  they  are  free  to  destroy 
it,  and  that  their  abstinence  therefore  entitles  them  to  a  property. 
There  is  another  place  where  I  had  found  an  extract  in  which  it  was 
said  they  had  a  right  to  destroy  it.  I  must  look  for  that  again,  for 
I  have  not  the  reference  just  now.  But  at  all  events  there  is  that  dif- 
ference of  opinion. 

After  stating  that,  they  state  that  self-interest  is  a  sure  guarantee 
for  the  performance  of  those  trust  obligations.  They  say  that  that  trust 
extends  to  the  means  and  capabilities  of  a  nation  for  production,  and 
that  those  who  are  wronged  by  a  breach  of  it  have  a  right  to  redress  the 
wrong,  which  would  be  nothing  but  a  removal  of  the  unfaithful  trustee. 
Then  they  go  on  to  add  that  this  fundamental  truth,  that  this  useful 
race  is  the  property  of  mankind,  is  not  changed  by  the  circumstance 
that  the  custody  and  defence  of  it  have  fallen  to  the  United  States,  and 
if  the  world  has  a  right  (as  it  certainly  has)  to  call  on  the  United  States 
to  make  its  benefits  available,  they  must  clothe  them  with  the  requi- 
site power. 

Now  in  discussing  this  question  I  would  like  to  say,  first,  from  what 
point  of  view  I  approach  the  discussion  of  any  question  of  trusts.  I 
know  nothing  whatever  of  trusts  except  what  I  find  laid  down  in  cer- 
tain treatises  in  America  and  in  England.  There  are  treatises  of 
acknowledged  authority  on  that  subject  both  on  the  other  side  of  the 
water  and  on  this  side. 

Before  I  proceed  I  should  like  to  recur  a  moment  to  another  matter. 
I  find  at  page  554  that  Mr.  Goudert,  in  arguing  as  to  the  question  of 
property,  unfortunately  forgot  himself  or  at  all  events  he  stated  views 
which  were  diametrically  opposed,  as  I  understand  it,  to  his  colleagues. 
He  says: 

To  pat  an  extreme  case,  suppose  it  were  deemed  important  by  the  United  States 
to  kill  every  seal  upon  those  islands,  what  nation  in  the  world  would  have  a  right  to 
find  any  fault  f  What  nation  in  the  world  would  say  if  it  were  deemed  good  policy, — 
if  it  were  advantageous  to  ns — if  there  were  a  profit  in  it — would  any  nation  have  a 
right  to  say  that  it  is  not  our  property,  and  we  have  not  a  right  to  kill  them  for  our 
useful  purposes  f  I  take  it  that  the  best  test  of  an  exclusive  property  right  is  the 
question  whether  or  not  any  other  human  being  has  a  right  to  interfere. 

You  can  reconcile  that  to  a  certain  extent  with  what  is  said  in  Mr. 
Phelps*  argument,  but  you  cannot  reconcile  it  with  Mr.  Carter's  argu- 
ment. My  learned  friend  Mr.  Coudert,  I  know,  ought  to  have  followed 
one  of  my  learned  friends  or  the  other;  but  my  own  interpretation  is 
that  he  was  not  thinking  at  the  moment  of  making  his  choice.  He  was 
surprised  for  the  moment  into  assuming  the  position  of  a  lawyer.  I 
think  he  forgot  for  the  moment  that  he  was  arguing  theoretical  and  met- 
aphysical questions;  that  his  old  training  returned  to  him,  and  he 
enunciated  ordinary  common  sense  law  for  a  moment.  I  think  that  is 
the  explanation  of  Mr.  Oondert's  unconsciously  asserting  a  doctrine  so 
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diametrically  opposed  to  the  arguments  of  my  learned  friends,  bat  so 
asefdl  for  his  then  immediate  purjwse.  When  a  lawyer  trained  in  the 
doctrines  of  the  common  law  and  municipal  law  is  discussing  a  question 
of  property,  and  is  told  that  it  must  be  discussed  not  upon  principles 
which  he  finds  laid  down  in  any  system  of  law,  but  upon  abstract 
theoretical  propositions  not  of  what  the  law  is,  but  what  it  ought  to 
be,  and  those  are  the  propositions  he  is  endeavoring  to  support,  he 
is  very  apt  indeed  to  forget  himself,  and  to  say.  "  Surely  I  have  a 
right  to  destroy  these  thiugs :  they  are  in  my  i>ower.  Who  could  inter- 
fere with  me,  if  I  chose  to  destroy  them  all?  Is  not  that  the  best  proof 
that  they  belong  to  met"  I  think  Mr.  Coudert  forgot  for  the  moment 
the  propositions  which  it  was  his  purpose  to  support.  But  however  that 
may  be,  and  founding  my  knowledge  of  trusts  upon  nothing  in  the 
world  but  upon  those  treatises  which  I  have  referred  to,  let  us  make 
those  few  inquiries  which  every  one  would  make  when  he  was  told  that  a 
trust  was  asserted  and  was  denied.  I  think  the  questions  would 
naturally  occur  to  him.  How  was  the  trustee  appointed!  What  is  the 
nature  of  the  trust  which  he  is  to  perform  f  How  is  the  performance  of 
that  trust  to  be  enforced  T 

Now  then,  let  us  see  how  this  trustee  is  appointed.  Who  are  the 
cestui*  que  trusts.  Who  appointed  the  United  States  trustees  of  these 
seal  islands!  At  page  137  it  is  said  that  the  interest  of  Great  Britain 
in  the  preservation  of  the  seal  herd  is  almost  as  great  as  that  of  the 
United  States.  Great  Britain,  then,  is  one  of  the  most  influential  of 
the  cestuis  que  trustent.  But  Great  Britain  is  here  objecting  to  the 
assumption  of  this  office  of  trusteeship  by  the  United  States.  Great 
Britain  says,  "If  I  have  any  interest  in  this  seal  herd — and  I  either 
have  or  have  not — I  am  of  age,  and  I  wish  to  manage  my  own  property 
for  myself."  On  what  principle  is  she  not  to  do  it!  We  are  talking 
now  about  trusteeship.  The  other  nations  of  the  world,  so  far  as  we 
know,  have  neither  assented  to  nor  dissented  from  the  assumption  of 
this  trusteeship  on  the  part  of  the  owners  of  the  islands.  Then,  what 
is  the  next  thing  to  be  considered.  Who  are  the  trustees!  They  are 
the  persons  who  have  the  largest  interest,  beyond  question,  in  the  trust 
property,  and  their  interest  is  diametrically  opposed  to  that  of  the 
persons  holding  the  next  largest  interest,  for  whom  they  appoint  them- 
selves trustees.  It  is  contrary  to  all  one's  ordinary  notions  that  they 
should  be  the  trustees  appointed :  because  their  interest  and  the  inter- 
est of  the  cestui  que  trustent  do  not  concur. 

Then  let  us  ask  what  is  the  nature  of  this  trust!  The  trust  is  to 
sell  the  trust  property  to  the  cestuis  que  trustent  at  a  price  to  be  fixed 
by  the  trustees.  Can  you  conceive  a  trust  like  that!  It  may  be  a  trust 
according  to  the  law  of  nature;  it  may  be  a  trust  according  to  interna- 
tional law;  but  is  it  a  trust  according  to  any  other  law  that  any  lawyer 
ever  heard  of! 

Senator  Morgan. — Trust  in  invitum.    What  is  that! 

Mr.  Robinson. — I  hardly  know.  If  you  will  explain  what  you  mean 
by  a  trust  in  invitum.  I  am  not  quite  sure  what  yon  have  in  your 
mind* 

Senator  Morgan. — A  trust  imposed  upon  a  man  by  the  attitude  that 
he  holds  to  a  particular  piece  of  property. 

Mr.  Robinson. — Yes;  there  may  be  such  a  thing. 

Senator  Morgan. — Of  course  there  is. 

Mr.  Robinson. — Yes;  I  should  say  there  is;  but  I  am  not  aware  of 
any  instance  in  which  there  is  any  trust  even  in  the  remotest  degree 
approaching  this  trust.    I  am  quite  aware  that  a  man  could  hold  some 
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property  which  would  make  him  a  trustee,  and  I  am  also  aware,  as  a 
general  rule,  that  people  would  rather  not  be  trustees;  but  I  do  not 
understand  a  trust,  the  nature  of  which  trust  is  to  sell  the  property  to 
the  cestui*  que  trusty  and  to  fix  your  own  price  upon  it.  Then  it  is  not 
a  price,  recollect,  to  be  regulated  by  what  it  may  cost  the  trustee  for 
the  performance  of  his  trust,  what  it  may  cost  him  out  of  pocket,  or  for 
his  time  required  to  perform  the  duties  of  the  trust.  On  the  contrary, 
I  find  in  Mr.  Palmer's  letter  that  18  months  before  he  wrote,  it  was 
generally  supposed  this  property  would  pay  to  the  trustees  an  interest 
on  the  outlay  of  two  thousand  per  cent. 

Now,  under  these  circumstances,  is  it  any  wonder  that  other  nations, 
contrary  to  all  the  usual  rule  in  trusts — because  if  there  is  one  thing 
better  known  about  trusts  than  another,  it  is  that  a  trust  is  said  to  be 
an  onerous  and  thankless  office,  which  every  one  is  unwilling  to  under- 
take, and  which  everybody  is  anxious  to  escape  from — surely  it  is  no 
wonder  that  the  other  nations  of  the  world,  and  England  in  particular, 
are  very  anxious  to  range  themselves  among  the  trustees  in  this  case, 
rather  than  to  be  numbered  among  the  cestui*  que  trust  It  is  a  very 
unusual  case,  but  it  is  the  case  here.  England  says,  "I  would  rather 
help  you  in  discharging  the  benefits  of  this  trust  to  the  world.  I  would 
infinitely  rather  assist  you  and  be  trustee,  than  retain  the  position 
which  you  are  good  enough  to  assign  me  of  cestui  que  trust."  Is  there 
any  reason  why  she  should  not  do  it! 

However  this  may  present  itself,  in  whatever  almost  ludicrous  aspect, 
is  there  anything  contrary  to  the  facts.  Is  not  that  the  exact  nature 
of  the  trust  which  the  United  States  are  assuming;  and  they  are 
assuming  that  trust  upon  the  plea  that  they  are  conferring  blessings 
upon  mankind.  This  is  certainly  the  most  attractive  form  of  philan- 
thropy ever  heard  of,  and  all  men  would  be  very  glad  to  practice  it  if 
they  only  could  get  the  opportunity.  To  assume  the  trusteeship  of  a 
property  out  of  which  you  make  a  thousand  per  cent,  and  have  at  the 
same  time  the  blessing  of  an  approving  conscience  and  the  satisfaction 
of  conferring  blessings  on  the  world,  is  a  thing  very  desirable,  if  it  can 
be  attained  by  law.  But  it  is  no  wonder  that  other  nations  think  that 
this  trusteeship,  so  peculiar  in  its  character,  and  peculiar  in  its  bene- 
fits, should  not  foe  altogether  assumed  by  the  United  States. 

Then  how  is  the  performance  of  this  trust  to  be  enforced!  It  is  care- 
fully stated  that  it  is  beyond  question.  Perhaps  I  had  better  read  that 
sentence,  because  I  do  not  wish  to  overstate  or  under-state  anything. 
At  page  92  of  the  United  States  Argument,  it  is  said: 

It  1b  in  the  highest  and  truest  sense  a  trust  for  the  benefit  of  mankind.  The 
United  States  acknowledge  the  trust  and  have  hitherto  discharged  it.  Can  anything 
he  clearer  as  a  moral;  and  under  natural  laws,  a  legal  obligation  than  the  duty  of 
other  nations  to  refrain  from  any  action  which  will  prevent  or  impede  the  perform- 
ance of  that  trust f 

At  page  59  the  same  subject  is  recurred  to,  and  at  page  61  it  is  said: 

It  is  the  characteristic  of  a  trust  that  it  is  obligatory ,  and  that  in  case  of  a 
refusal  or  neglect  to  perform  it,  such  performance  may  be  compelled,  or  the  trustee 
removed  and  a  more  worthy  custodian  selected  as  the  depositary  of  the  trust. 

Now,  let  me  ask  in  all  seriousness — for  that  must  be  meant  seriously 
or  it  is  not  meant  at  all — supposing  Great  Britain,  as  the  most  largely 
interested  of  the  cestuis  que  trusts,  should  believe,  aud  have  good  reason 
to  believe,  that  the  United  States  were  unfaithful  trustees;  that  they 
were  wasting  the  trust  property;  that  they  were  mismanaging  it;  that 
they  were  not  conferring  the  blessings  upon  Great  Britain  in  particu- 
lar—for I  do  not  think  she  would  trouble  herself  much  about  the  rest  of 
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tbe  world — which  she  had  a  right  to  obtain  from  it;  and  supposing  she 
were  to  say  to  the  United  States,  "  We  desire  to  remove  yon;  yon  have 
been  unfaithful  to  your  trust;  we  propose  to  take  possession  of  the 
Pribilof  Islands,  and  put  in  a  trustee  who  will  manage  them  better": 
could  any  body  doubt  tor  a  moment  how  the  proposal  would  he  received ! 
Do  you  think  there  would  be  any  arbitration  about  that?  Do  you  think 
there  would  be  met  in  any  way  but  at  the  cannon's  mouth,  in  an  attempt 
to  compel  the  performance  of  that  trust;  and  is  it  really  possible  seri- 
ously to  discuss  this  question, — how  can  the  existence  of  a  trust  in  this 
case  be  made  to  conform  to  any  known  system  of  law  or  to  any  ordinary 
rules  of  common  sense  1 

There  are  other  propositions  connected  with  this  matter,  which  it  will 
not  take  any  great  length  of  time  to  discuss,  but  which,  as  it  is  now  4 
o'clock,  had  perhaps  better  be  postponed  until  tomorrow. 

Mr.  Carter. — Mr.  President,  before  the  Tribunal  separates  I  will 
give  the  reference  which  Lord  Hannen,  I  think,  asked  for,  as  to  the 
statutes  conferring  jurisdiction  upon  the  United  States  Court  of 
Alaska: 

The  act  providing  Civil  Government  for  Alaska,  which  is  contained  in  volnme  I, 
pace  481,  of  the  Supplement  of  the  United  States  Revised  Statutes  is  a  special  act, 
and  section  3  is  as  follows: 

8ec.  3.  That  there  shaU  be,  and  hereby  is,  established,  a  district  court  for  said 
district,  with  the  civil  and  criminal  jurisdiction  of  district  courts  of  the  United 
States,  and  the  civil  and  criminal  jurisdiction  of  district  courts  of  the  United  States 
exercising  the  jurisdiction  of  circuit  courts,  and  such  other  jurisdiction,  not  incon- 
sistent with  the  act,  as  may  be  established  by  law. 

It  will  be  perceived  that  it  refers  to  the  jurisdiction  of  the  district 
courts  as  the  measure  of  the  jurisdiction  which  it  possesses. 
Then  the  United  States  Revised  Statutes,  section  503,  is  as  follows: 

The  district  court  shall  have  jurisdiction  as  follows: 

Quite  a  number  of  cases  are  mentioned,  among  which  is. 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction ;  saving  to 
suitors  in  all  cases  the  right  of  a  common-law  remedy,  where  the  common  law  is 
competent  to  give  it ;  and  of  all  seizures  on  land  and  on  waters  not  within  admiralty 
and  maritime  jurisdiction.  And  snch  jurisdiction  shall  be  exclusive,  except  in  the 
particular  cases  where  jurisdiction  of  such  causes  and  seizures  is  given  to  the  circuit 
courts.  (And  shall  have  original  and  exclusive  cognizance  of  all  prizes  brought 
into  the  United  States,  except  as  provided  in  paragraph  six  of  sectiou  six  hundred 
and  twenty-nine.) 

I  should  say  that  that  paragraph  refers  to  cases  where  prizes  are 
made  in  consequence  of  any  insurrection  in  the  United  States — a  recent 
amendment,  not  particularly  applicable. 

Sir  Richard  Webster.— Would  Mr.  Carter  kindly  let  us  have  the 
book,  in  order  that  we  may  look  at  it.  I  mean  to  say  I  should  like  to 
follow  it  out.  It  seems  to  me  as  though  that  was  giving  what  we  should 
call  jurisdiction  in  rem  and  jurisdiction  in  personam,  and  that  it  was 
not  made  a  prize  court  in  the  sense  in  which  we  have  been  using  the 
expression. 

Mr.  Carter. — The  paper  is  here,  Sir  Richard. 

Sir  Richard  Webster. — It  had  better  appear  upon  the  note.  It 
will  go  upon  the  note,  and  I  will  see  it 

The  President. — The  Tribuual  will  meet  tomorrow  at  11  o'clock  for 
private  consultation;  and  at  the  issue  of  the  private  consultation  the 
public  hearing  will  begin. 

[The  Tribunal  accordingly  adjourned  until  Thursday.  June  8. 1893, 
at  11  o'clock  A.  M.] 
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Mr.  Eobinson. — I  may  perhaps,  before  continuing,  complete  two  ref- 
erences which  I  had  not  at  the  moment  before  me,  as  I  ought  to  have 
had  yesterday.  One  was  to  a  letter  from  Mr.  George  Canning  of  the 
29th  of  May,  1824.  It  is  to  be  found  in  our  Appendix,  Volume  2,  part 
I,  at  page  61.  It  is  not  of  very  great  importance,  but  these  are  the 
words  I  refer  to: 

We  take  for  granted  that  the  exclusive  claims  of  navigation  and  jurisdiction  over 
the  North  Pacific  Ocean,  which  were  pat  forward  in  the  Ukase  of  September,  1821, 
are  to  be  altogether  withdrawn. 

And  I  refer  as  well  to  Mr.  Blaine's  words  in  the  3rd  volume  of  our 
Appendix,  page  498. 

If  we  take  the  words  of  Mr.  Adams  with  their  literal  meaning  there  was  no  snch 
thing  as  Russian  possessions  in  America,  although  44  years  after  Mr.  Adams  wrote 
these  words  the  United  States  paid  Russia  7,200,000  dollars  for  these  possessions, 
and  all  the  rights  of  land  and  Bea  connected  therewith. 

Now,  I  am  not  sure,  if  Mr.  Senator  Morgan  if  you  will  allow  me  to 
say  so,  whether,  misled  you  yesterday  in  any  way  in  explaining  the 
position  of  the  Fraser  River  as  to  where  it  comes  out.  Of  course,  it  is 
not  in  the  open  sea  in  this  sense,  that  Vancouver  Island  is  between  it 
and  the  main  Pacific  Ocean;  but  where  it  debouches  at  its  mouth  the 
Strait  is  about  40  miles  wide,  and  there  are  a  great  many  islands. 
That  is  the  position  of  the  water  there.  If  I  led  you  to  believe  that  it 
opened  on  the  open  ocean  without  anything  to  obstruct  the  view,  I  was 
wrong  in  that,  because  it  opens  into  a  Strait  40  miles  in  width,  the 
Straits  of  Georgia  I  think  they  are  called. 

The  President. — It  opens  in  that  channel! 

Mr.  Eobinson. — Yes. 

Senator  Morgan.— The  Straits  of  Fuca  are  different! 

Mr.  Robinson. — Yes.    I  think  they  call  this  the  Straits  of  Georgia. 

Senator  Morgan. — They  run  up  on  the  other  side  of  Vancouver? 

Mr.  Eobinson. — Yes;  the  other  is  called  Juan  de  Fuca. 

The  President. — The  line  with  reference  to  the  Arbitration  of  the 
Emperor  of  Germany  went  higher  up,  according  to  the  map? 

Mr.  Robinson. — Yes,  into  the  Straits  of  Georgia. 

Sir  John  Thompson.— The  Fraser  River  debouches  into  the  Straits 
of  Georgia. 

Mr.  Robinson. — Then,  some  references  were  made  yesterday  by  my 
learned  friend,  Sir  Richard  Webster,  as  to  the  point  raised  by  Mr. 
Phelps,  when  he  said  that  they  did  not  intend  to  discuss  the  validity 
of  the  seizures  not  considering  that  they  were  in  issue  here.  I  wish 
to  give  the  Tribunal  two  more  references  which  seem  to  us  to  bear 
on  that  point.  In  the  first  place,  in  the  American  Argument,  at  page 
217,  we  find  this  expression.  That  is  the  section  which  deals  with  the 
damages  claimed  by  Great  Britain. 

We,  however,  preface  what  we  have  to  submit  on  this  feature  of  the  case  by  say- 
ins  that,  if  it  shall  be  held  by  this  Tribunal  that  these  seizures  and  interferences 
with  British  Teasels  were  wrong  and  unjustifiable  under  the  laws  and  principles 
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applicable  thereto,  then  it  wonld  not  be  becoming  in  our  nation  to  contest  those 
claims,  so  far  as  they  are  just  and  within  the  fair  amount  of  the  damages  actually 
sustained  by  British  subjects.  * 

That  seems  plainly  to  contemplate  that  this  Tribunal  is  to  bold  one 
way  or  the  other  whether  the  seizures  and  interference  with  British 
vessels  were  wrong  or  justifiable  or  not  under  the  laws  and  principles 
applicable  thereto.  If  the  Tribunal  will  turn  to  our  Appendix  Volume 
3,  No.  1, 1891,  at  page  55,  they  will  find  in  that  very  long  letter  of  Mr. 
Blaine,  of  I  think  the  17th  December  1890,  these  words  referring  to  a 
proposal  made  by  Great  Britain: 

Her  proposition  is  contained  in  the  following  paragraph,  which  I  quote  in  full: 
"  I  have  to  request  that  yon  will  communicate  a  copy  or  this  despatch,  and  of  its 
inclosurcs,  to  Mr.  Blaine.  Yon  will  state  that  Her  Majesty's  Government  have  no 
desire  whatever  to  refuse  to  the  United  States  any  jurisdiction  in  Behring's  Sea 
which  was  conceded  by  Great  Britain  to  Russia,  and  which  properly  accrues  to  the 
present  possessors  of  Alaska  in  virtue  of  Treaties  or  the  law  of  nations;  and  that,  if 
the  United  States  Government,  after  examination  of  the  evidence  and  arguments 
which  I  have  produced,  still  differ  from  them  as  to  the  legality  of  the  recent  captures 
in  that  sea,  they  are  ready  to  agree  that  the  question,  with  the  issues  that  depend 
upon  it,  should  be  referred  to  impartial  arbitration.  Yon  will  in  that  case  be 
authorized  to  consider,  in  concert  with  Mr.  Blaine,  the  method  of  procedure  to  be 
followed." 

Now  that  is  an  extraet  from  a  letter  by  Great  Britain  speaking  of  the 
hypothesis,  which  of  course  was  a  certainty,  of  the  United  States  dif- 
fering with  them  as  to  the  legality  of  the  recent  captures  in  that  sea, 
and  the  issues  dependent  upon  it,  and  saying  that  they  are  ready  to 
agree  that  the  questions  with  the  issues  depending  upon  them  shall  be 
referred  to  an  impartial  arbitration.  Having  cited  that  Mr.  Blaine  goes 
on  to  say : 

It  will  mean  something  tangible,  in  the  President's  opinion,  if  Great  Britain  will 
consent  to  arbitrate  the  real  questions  which  have  been  under  discussion  between 
the  two  Governments  for  the  last  four  years.  I  shall  endeavour  to  state  what,  in  the 
judgment  of  the  President,  those  issues  are. 

As  I  understand,  he  refers  back  to  issues  that  depend  on  the  legality 
of  the  recent  seizures;  and  then  he  states,  for  the  first  time,  these  5 
questions — or  6  questions  as  they  were  then,  the  6th  having  become  the 
7th  in  the  Treaty, — as  he  proposes  them;  and,  as  the  Tribunal  are 
aware,  they  were  accepted  with  certain  modifications. 

I  now  proceed  to  the  argument  which  was  in  progress  yesterday  when 
the  Tribunal  adjourned.  I  had  said. all  that  I  desired  to  say  with 
regard  to  the  assumption  or  argument  by  the  United  States,  that  they 
were  in  the  position  of  trustees  in  this  particular  matter,  and  the  only 
element  I  had  omitted  to  notice  was  that  I  remember  my  learned  friend 
Mr.  Garter  did  attach  to  that  argument  the  condition  that  the  prices 
should  not  be  prohibitory.  Now  we  know  as  a  matter  of  fact  that  the 
price  is  prohibitory,  that  is  to  say,  when  you  speak  of  being  trustees 
for  mankind  at  a  price  at  which  you  are  ready  to  sell  the  produce  of 
this  trust  property,  I  suppose  it  would  be  a  very  fair  average  in  all 
probability  to  say  that  there  is  not  one  in  10,000,  if  one  in  100,000,  to 
whom  the  price  is  not  prohibitory.  In  truth  it  is  an  article  only  within 
reach  of  very  rich  persons;  and  in  reality  this  trust  obligation — which 
my  learned  friends  assert  is  incumbent  upon  them,  with  which  they 
assert  other  nations  are  bound  not  to  interfere,  as  to  which  they  say 
there  can  be  no  question  whatever  of  the  blessings  which  they  are  con- 
ferring upon  mankind — is  really,  without  exaggeration,  reduced  to  this, 
that  they  are  to  sell  seal  skins  to  millionaires  at  a  profit  of  1,000  per 
cent.  That  is  the  precise  duty  asserted  here,  and  the  precise  obliga- 
tion incumbent  upon  them. 
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I  now  leave  that  subject,  and  proceed  to  the  other  two  or  three  prop- 
ositions which  I  find  laid  down  by  my  learned  friend  as  facts,  by 
which  they  can  settle  the  question  whether  this  property  does  belong 
to  the  United  States  or  not.  The  Tribunal  will  find  that  for  about  20 
pages,  I  think  beginning  at  page  50,  the  attention  of  the  Tribunal  is 
invited  to  a  somewhat  careful  enquiry  into  the  original  causes  of  the 
institution  of  property  and  the  principles  upon  which  it  stands;  and 
having  discussed  the  origin  of  that  institution,  and  the  principles  upon 
which  it  stands,  for  some  20  pages,  we  find  it  said  at  page  68  that. 

The  foregoing  discussion  concerning  the  origin,  foundation,  extent,  form  and  lim- 
itations of  the  institution  of  property  will,  it  is  believed,  be  found  to  furnish,  in 
addition  to  the  doctrines  of  municipal  law,  decisive  tests  for  the  determination  of 
the  principal  question,  whether  the  United  States  have  a  property  in  the  seal  herds 
of  Alaska;  but  it  may  serve  the  purposes  of  oonvenienoe  to  present,  before  proceed- 
ing to  apply  the  conclusions  thus  reached,  a  summary  of  them  in  concise  form. 

I  do  not  think  it  is  necessary  to  read  the  first  two  or  three  proposi- 
tions. The  ones  with  which  I  am  mainly  concerned  are  to  be  found  at 
page  69. 

The  extent  of  the  dominion  which,  by  the  law  of  nature,  is  oonf erred  upon  partic- 
ular nations  over  the  things  of  the  earth,  is  limited  in  two  ways: 

1.  They  are  not  made  the  absolute  owners.  Their  title  is  coupled  with  a  trust  for 
the  benefit  of  mankind.    The  human  race  is  entitled  to  participate  in  the  enjoyment. 

2.  As  a  corollary  or  part  the  last  foregoing  proposition,  the  things  themselves  are 
not  given ;  but  only  the  increase  or  usufruct  thereof. 

Now  it  is  said  those  are  the  principles  upon  which  this  contest  as  to 
the  property  between  these  two  nations  is  to  be  decided.  In  the  first 
place  I  venture  to  say  that  those  principles  are  not  found  in  any  sys- 
tem of  law  of  any  nation  in  the  world,  never  have  been  part  of  any 
system  of  law,  as  we  understand  the  term  "  law  ",  never  will  be  part, 
and  in  the  nature  of  things  never  could  be  part  of  it.  Is  it  really 
seriously  asked  that  this  question  of  property  between  two  nations  is  to 
be  decided  upon  principles  which  never  formed  part  of  the  law  of  any 
nation  in  the  world!  I  mean  by  "law"  a  system  which  declares  and 
enforces  legal  rights. 

I  think  the  simplest  test  of  that  is  this:  Let  anyone  go  to  Congress 
or  to  the  Parliament  of  Great  Britain  and  ask  them  to  embody  in  an 
Act  of  Parliament  these  provisions:  first  of  all,  that  people  are  trustees 
for  mankind  of  the  property  which  they  possess;  in  the  next  place, 
that  they  are  not  the  absolute  owners,  and  that  the  things  themselves 
are  not  owned  by  them,  but  only  the  increase  or  usufruct  thereof. 
What  would  be  said  to  any  such  proposition!  What  would  be  said  in 
either  country  would  certainly  be,  that  a  man  bringing  forward  such 
propositions  could  know  very  little  of  human  nature;  and  yet  it  is  said 
this  is  the  law  of  nature,  and  that  such  propositions  are  to  govern  this 
case.  Is  that  an  unreasonable  test  or  a  reasonable  one!  Would  auy 
man  be  listened  to  as  a  man  of  ordinary  practical  intelligence,  fit  to 
deal  with  the  affairs  of  human  life,  if  he  were  to  propose  that  either  of 
those  two  propositions  should  be  embodied  in  any  system  of  law  on  the 
ground  that  they  were  following  the  law  of  nature!  Would  not  the 
answer  be,  the  man  that  brings  forward  those  propositions  as  desiring 
them  to  form  part  of  practical  law  must  be  utterly  unacquainted  with 
human  nature! 

Senator  Morgan. — Does  not  the  law  of  descent  and  distribution  all 
depend  on  the  fact  that  it  is  part  of  the  law  of  nature! 

Mr.  Robinson. — I  should  have  thought  very  distinctly  not,  if  you 
ask  me;  but  I  must  first  ask,  though  I  do  not  ask  it  from  any  feeling  of 
presumption — I  first  ask  ^ome  one  to  tell  me  what  nature  has  eufflHHfe* 
I  have  not  the  slightest  idea  of  what  the  law  of  nature  is,  anj 
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not  believe  anybody  else  knows.  It  is  an  indeterminate  something; 
nobody  can  tell  what  it  means  anywhere,  and  it  is  certain  that  it  means 
something  different  in  every  nation  of  the  world. 

Senator  Morgan. — Might  it  not  be  called  Divine  Law,  in  the  sense 
that  it  is  nsed  in  the  Scrip  tares! 

Mr.  Robinson. — Well,  I  did  not  wish  to  touch  on  Divine  Law;  bnt  as 
that  has  been  referred  to,  I  would  say  this:  the  only  instance  I  know 
of  where  property  has  been  taken  from  a  man  on  the  ground  that  he  had 
not  made  good  use  of  it,  except  on  the  ground  that  he  was  a  lunatic,  is  in 
the  parable  of  the  ten  talents.  1  have  never  heard  of  it  since,  and  I 
do  not  believe  that  anybody  has  been  encouraged  by  that  instance  to 
endeavour  to  embody  those  principles  in  any  code  of  laws  as  a  propo- 
sition of  law. 

Now  you  have  asked  me  if  the  law  of  descent  and  distribution  is  not 
part  of  the  law  of  nature!  I  ask,  is  it  part  of  the  French  nature,  or 
British  nature,  or  American  nature! 

Senator  Morgan. — Well,  it  depends  on  the  nature. 

Mr.  Robinson. — I  agree,  it  depends  on  the  nature;  bnt  I  do  not 
understand  a  law  which  varies  according  to  the  nature  of  different  indi- 
viduals or  different  nations.  If  so,  it  means  nothing,  and  I  really 
believe  it  does  mean  nothing.  I  do  not  believe  the  law  of  nature  means 
anything  except  in  some  elementary  particulars.  Tou  may  say  that 
the  law  of  nature  teaches  affection  for  children  and  offspring,  and  things 
of  that  sort. 

Senator  Morgan. — Well,  it  has  been  so  much  written  about,  that  I 
supposed  it  to  exist. 

Mr.  Robinson. — Yes;  there  has  been  a  good  deal  written  about  it; 
and,  if  you  refer  to  two  references  given  to  the  Tribunal  by  the  learned 
Attorney  General,  you  will  find  the  highest  authorities  known  in  that 
branch  of  jurisprudence  say  it  practically  means  that  it  is  an  indeter- 
minate something  which  people  refer  to  without  knowing  what  they 
mean,  and  being  utterly  unable  to  tell  what  the  law  to  which  they  refer 
ordains  or  directs. 

I  venture  to  submit,  again,  that  the  illustration  I  have  suggested  is 
absolutely  conclusive.  If  this  property  between  nations  is  to  be  deter- 
mined upon  these  propositions,  which  were  asserted  to  be  reasonable 
propositions,  they  are  propositions  which  ought  to  be  found  in  some 
system  of  law.  If  they  are  new  discoveries  are  they  propositions  which 
by  their  reason  would  recommend  themselves  to  any  Legislature  or  to 
any  country  which  was  invited  to  embody  them  in  their  system  of  law! 
As  a  matter  of  fact,  anybody  who  has  a  child's  knowledge  of  human 
nature  must  know  that  it  would  be  absurd  to  attempt  to  embody  them 
in  any  practical  system  of  law,  or  to  enforce  them.  You  can  not  make 
people  trustees  for  mankind  of  their  property.  You  may  say  to  people, 
"You  should  not  waste  your  property;  the  principal  does  not  belong  to 
you*  You  are  only  entitled  to  the  interest".  I  am  aware  that  many 
things  are  spoken  of  as  rights  which  are  simply  rights  in  the  ordiuary 
sense  of  ethical  rights  or  wrongs  and  moral  duties.  You  may  say 
that  a  man  has  no  right  to  waste  his  substance  and  leave  his  family 
penniless.  That  is  practically  true ;  but  in  what  sense  t  It  is  absolutely 
impossible  to  say  that  he  has  no  legal  right  to  do  it,  because  he  has,  and 
no  law  can  prevent  it  if  the  man  is  sane.  Again,  you  may  say  that  no 
man  has  a  right  to  lose  his  temper,  and  make  charges  against  people 
without  just  grounds.  No  more  he  has;  but  can  you  imagine  any  law 
that  would  attempt  to  prevent  it  t  You  may  also  say  that  a  man  is  bouud 
to  be  careful  of  what  he  has  got,  and  to  make  the  most  of  it;  and,  in  a 
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certain  sense,  be  has  no  right  to  do  otherwise.  In  the  case  I  first  put 
it  might  be  fairly  said  that  it  would  be  disgraceful  and  discreditable  to 
him  if  he  dissipated  his  property  and  left  those  dependent  on  him  in 
want;  but  the  world  is  full  of  such  instances,  and  also  of  people  who 
deplore  them  and  would  do  anything  to  prevent  them,  and  who  if  it 
were  possible  to  make  a  law  to  reach  them,  would  try  to  make  that  law. 
But  no  nation  has  attempted  to  do  it,  and  no  sensible  man  has  attempted 
it;  and  yet  they  say  it  is  upon  such  principles  this  question  between 
these  two  great  nations  is  to  be  decided  by  this  Tribunal. 

I  venture  to  say,  with  great  respect,  it  is  impossible  so  to  decide  a 
question  of  this  sort,  and  if  those  are  said  to  be  the  decisive  tests,  very 
few  minutes'  argument  will  show  that  they  are  tests  which  can  not  decide 
that  question,  if  we  are  right  in  saying  that  the  question  submitted  to 
the  Tribunal  relates  to  rights  to  be  decided  according  to  law. 

I  will  not  delay  the  Tribunal  by  going  into  the  further  question  of  the 
necessity  and  propriety  of  applying  to  everything  which  is  capable  of 
ownership,  or  giving  to  everything  capable  of  ownership,  an  ownership, 
except  to  say  that  one  reason  on  which  it  is  said  to  be  founded  does  not 
seem  to  me  to  apply  here.  One  of  the  main  reasons  is  that  the  arts 
would  not  be  practised,  that  the  fruits  of  the  earth  would  not  be  ren- 
dered available,  unless  the  institution  of  property  was  awarded  to 
encourage  people  to  exercise  their  industry  so  as  to  obtain  for  themselves 
and  for  others  those  benefits.  I  have  never  heard  it  said  that  the 
awarding  of  property  in  animals  ferce  natures  to  the  first  man  that  can 
take  them  has  discouraged  the  practice  of  hunting.  On  the  contrary, 
it  is  that  on  which  it  rests.  The  only  way  to  get  these  animals  is  by  the 
chase;  and  nobody  has  said  that  animals  ferce  natures  are  not  made 
available  to  human  wants  to  the  best  extent  they  can  be  by  the  practice 
of  hunting,  which  is  the  art,  I  suppose,  referred  to  in  connection  with 
that  subject. 

Then  they  say  these  animals  are  useful,  and  an  object  of  eager  human 
desire,  and  that  there  is  no  substitute  for  them. 

Is  not  that  language  very  greatly  exaggerated !  Is  there  any  one 
thing — perhaps  you  might  include  three  or  four  others, — without  which 
the  world  could  do  better  than  seal  skins?  Seal-skins  and  diamonds, 
and  things  of  that  sort,  are  about  equally  useful  and  equally  necessary.  I 
admit  that  they  are  valuable,  and  I  ad  mit  it  is  desirable  to  have  them ;  but 
when  you  say  that  they  are  eager  objects  of  human  desire,  they  are  eager 
objects  of  human  desire  to  some  of  the  people  who  can  afford  to  pay  for 
them,  and  with  some  few  only  even  of  those;  and  to  speak  of  them  as 
one  of  the  things  which  there  is  any  special  necessity  to  continue  to 
give  to  the  world  is  to  exaggerate,  and  to  say  what  has  no  reasonable 
or  proper^  or  sensible  application  to  the  subject  we  are  considering. 

Then,  I  desire  to  say  a  few  words  on  the  question  of  cruelty  and  of 
waste.  Sow,  my  learned  friends,  in  many  sentences, — (I  have  them  all 
before  me,  or  I  have  them  near  by) — at  all  events,  in  8  or  10  sentences, 
at  least,  at  different  places,  have  as  part  of  their  argument,  and  in  that 
part  of  the  case  which  deals  with  the  right  of  property  and  protection, 
not  with  Regulations,  charged  the  pelagic  sealers  with  cruelty,  involving 
useless  suffering;  and  with  waste. 

Now,  first,  I  would  ask,  how  far  can  either  of  those  charges  have  any 
bearing  whatever  upon,  or  any  relation  whatever  to,  the  question  of  the 
right  of  property!  Their  charge  is  that  we  are  either  injuring  their 
industry,  or  destroying  their  property.  Does  it  make  a  particle  of  differ- 
ence whether  it  is  done  cruelly  or  not?  I  am  not  speaking  of  cruelty  as 
I  hope  to  do  in  a  few  minutes,  or  del  ending  it.    I  consider  simply  the 
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legal  question.  Has  the  question  of  cruelty,  or  the  fact  of  cruelty  or 
the  absence  of  it,  anything  to  do  with  the  right  of  property,  or  can  it 
have! 

Suppose  the  pelagic  sealers  tortured  to  death  every  seal  they  cap- 
tured, but  did  not  injure  the  United  States  industry,  and  supposing 
those  seals  were  not  the  property  of  the  United  States,  or  even  that 
they  were  the  property  of  the  United  States,  the  fact  that  we  tortured 
them  to  death  would  not  make  any  difference  in  their  rights.  They 
could  recover  if  they  have  a  claim  for  the  injury  to  the  industry  or  if 
they  own  the  seals*  Suppose  we  tortured  to  death  every  seal  killed 
but  did  not  hurt  the  industry,  what  possible  right  could  that  give  them 
to  complaint  Suppose,  on  the  other  hand,  we  chloroformed  every  seal 
we  killed,  and  they  did  not  suffer  at  all,  but  still  we  killed  enough  to 
injure  the  industry,  then  they  would  have  a  right  to  complain  because 
we  had  injured  it  Cruelty  has  no  bearing  upon  the  matter,  as  I  sub- 
mit. If  so  why  were  those  charges  introduced  here,  if  not  simply  to 
endeavour  to  prejudice  our  claim,  which  is  adverse  to  their  own,  by 
sensational  charges  which  have  no  bearing  on  the  legal  rights  or  legal 
wrongs  of  the  case! 

In  the  next  place,  what  has  our  waste  to  do  with  the  question  of 
legal  right!  My  learned  friends  were  asked  very  emphatically  and 
distinctly  by  the  learned  Attorney  General  to  define  their  position. 
Do  they  mean  to  say  their  right  depends  in  any  way  or  sense  upon  the 
mode  in  which  we  deal  with  these  seals — economically  or  uneconom- 
ically — wastefully  or  with  an  absence  of  waste  t  No  answer  was 
returned  to  that.  I  do  not  ask  the  question  again,  because  I  am  cer- 
tain that  what  they  would  not  tell  the  learned  Attorney  General  they 
are  unlikely  to  tell  me. 

Now  let  us  see  what  effect  it  can  have.  Can  the  question  of  whether 
a  thing  is  my  property  or  not  depend  upon  the  use  which  some  one  else 
makes  of  it,  wasteful  or  economical,  when  he  gets  it,  or  the  use  he  is 
going  to  make  of  itt  If  it  is  my  property  I  am  entitled  to  it.  If  it  is 
not  my  property,  how  can  the  fact  that  when  he  gets  it  he  iutends  to  burn 
it  or  sink  it  in  the  sea  or  destroy  it,  tend  to  make  it  my  property! 
Again,  how  can  the  question  of  waste  affect  their  right  to  protect  their 
industry!  If  we  kill  1,000  seals  and  it  affects  their  industry,  and  they 
have  a  right  to  prevent  our  affecting  their  industry  by  the  destruction 
of  seals,  how  can  it  affect  the  question  what  we  do  with  the  seals! 
Their  industry  either  prevails  over  ours  or  it  does  not.  If  it  does  pre- 
vail over  ours,  we  have  no  right  to  exercise  ours  in  any  way,  econom- 
ically or  unecouomically,  to  their  prejudice;  and  if  it  does  not  prevail 
over  ours,  as  we  contend,  we  have  a  right  to  exercise  ours.  But  how 
the  waste,  or  rather  uneconomical  use,  of  the  thing  itself  which  they 
claim  a  right  to  protect,  by  us  when  we  take  it  can  affect  the  question, 
I  have  always  been  unable  to  understand,  and  I  venture  to  submit 
every  other  person  who  considers  it  with  a  view  to  working  out  the 
question  of  property,  will  also  be. 

Then  my  learned  friend  the  Attorney  General  calls  my  attention  to 
the  fact  that  the  same  argument  is  used  by  Mr.  Coudert  as  a  portion 
of  his  argument  at  page  713,  in  answer  to  the  charge  of  mismanage- 
ment on  the  Islands  that  we  were  then  making: 

One  single  word  more  as  to  the  management.  The  British  Government  have 
endeavoured  to  show  that  too  many  male  seals  have  been  killed  on  the  Prihilof 
Islands  beginning  with  the  year  1870,  and  that  a  gradual  deterioration  in  the  herd 
has  been  taking  place.  Even  if  this  conld  be  shown  it  would  form  no  justification 
for  pelagic  sealing,  and  would  therefore  be  considered  irrelevant.  Suppose  it  were 
true;  suppose  the  United  States  had  been  reckless  or  had  employed  corrupt  and  bad 
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agents,  the  principle  is  admitted  to  be  good.  The  property — I  will  not  say  is  con- 
ceded— bat  is  proved  to  be  theirs  on  the  islands;  and  if  pelagic  sealing  is  destruc- 
tive, the  fact  that  we  mnst  do  oar  sealing  on  the  islands  cannot  be  disputed.  Sup- 
pose these  seals  were  under  the  control  of  the  United  States,  as  well  as  the  islands, 
would  that  make  any  difference,  and  would  anybody  say  that  we  had  less  right  to 
protect  seals  at  sea  because  they  were  not  treated  well  on  the  shore  f 

In  other  words,  it  is  precisely  their  argument  in  answer  to  us.  They 
say  what  business  is  it  to  you  how  we  treat  the  seals  on  the  islands! 

That  may  be  a  sound  argnment  on  the  question  of  Regulations,  with 
which  I  have  nothing  to  do  at  present.  I  deal  simply  with  the  legal 
question  as  to  the  right  of  property  or  the  right  to  protect  the  indus- 
try. The  truth  is  it  has  no  bearing  upon  it.  It  cannot  affect  it  in  any 
way,  and  why  it  was  introduced  except  for  the  same  reason  as  the 
charges  of  cruelty  we  are  at  a  loss  to  understand. 

Now  I  pass  to  the  charge  of  cruelty,  which  is  made  against  us  as  an 
offence.  I  wish  to  deal  with  that  for  this  simple  reason.  I  am  sup- 
posed probably  to  represent  more  particularly  that  portion  of  the 
Empire  which  is  especially  interested  in  this  industry. 

I  do  not  desire  to  speak  of  the  interest  of  Canada  or  British  Columbia 
in  this  question  at  present,  though  it  is  very  vital.  I  do  not  desire  to 
do  so  now,  for  the  reason  that  what  we  are  discussing  here  is  the  ques- 
tion of  legal  rights.  The  law  has  to  prevail;  the  law  has  to  be  obeyed ; 
and  it  could  make  no  difference  whatever  even  if  British  Columbia 
lived  exclusively  on  this  industry;  if  she  claimed  to  do  so  without 
legal  right  she  must  give  it  up  and  take  the  consequences.  I  agree 
that  on  the  question  of  Eegulations  those  considerations  may  have  a 
different  weight  and  be  entitled  to  a  different  influence.  Here  I  speak 
of  this  charge  of  cruelty  because  the  charges  are  made  against  citizens 
of  British  Columbia,  and  my  learned  friends  will  not  be  offended  at 
what  I  say,  because  they  charge  their  own  citizens  in  the  same  way 
with  committing  a  crime  which  every  civilized  nation  is  bound  by  the 
law  of  nature  and  by  their  obligations  to  civilized  society  to  put  down 
and  punish. 

Pelagic  sealers  are  described  as  hostes  humani  generis,  and  I  think  it 
is  very  difficult  to  express  too  strongly  the  atrocious  character  which 
they  assign  to  what  we  think  is  a  perfectly  justifiable  and  proper  indus- 
try in  which  we  and  their  own  citizens  are  concerned. 

They  tell  us  that  it  is  abhorrent  to  the  law  of  nations,  and  that  the 
law  of  nations  is  founded  on  the  law  of  nature.  I  might  have  said  at  an 
earlier  portion  of  my  argument,  but  I  venture  to  say  it  now  as  not  alto- 
gether inappropriate,  that  my  learned  friends  have  this  formidable  diffi- 
culty to  contend  with:  that  the  law  of  nations,  which  is  founded  on 
the  law  of  nature,  does  not  interfere  with  but  permits  slavery.  I 
should  like  to  know  how  they  can  call  upon  that  law  to  put  down 
pelagic  sealing.  Is  it  possible  that  the  great  principles  of  morality 
upon  which  that  law  is  founded,  but  which,  nevertheless,  through  that 
law,  permit  slavery  with  all  its  horrors  to  continue — is  it  seriously 
arguable  that  the  same  principles  of  morality  must  nevertheless  put 
down  pelagic  sealing!  That,  at  all  events,  is  the  proposition  which  my 
learned  friends  have  to  contend  with,  which  they  have  seen  thatthey  have 
to  contend  with,  and  which  they  answer  only  by  saying  that  perhaps,  if 
the  question  should  come  up  again  it  might  now  Be  decided  differently. 
It  could  not  now  be  decided  differently  by  that  most  eminent  judge,  or 
by  any  other  judge  acting  on  principles  of  international  law,  unless  it 
could  be  shown  that  nations  in  the  meantime  had  assented  to  make  the 
prohibition  of  slavery  a  part  of  international  law.    The  question  would 
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not  be,  as  he  himself  most  clearly  and  explicitly  said,  what  was  his 
own  nature  and  feeling,  and  the  feeling  of  nearly  all  the  nations  of  the 
civilized  world — it  was  not  what  they  wonld  dictate;  but  the  question 
would  be,  what  had  all  the  nations  of  the  world  consented  to;  and 
neither  Chief  Justice  Marshall  nor  any  other  Judge  could  make  inter- 
national law  different,  because  the  feelings  of  those  nations  that  had 
put  down  slavery  if  there  were  other  nations  which  did  not  consent  to 
make  it  had  grown  stronger  against  it,  part  of  the  law  by  which  they 
would  all  be  bound, 

Now  as  to  this  question  of  cruelty,  I  shall  not  read  passages  again, 
in  the  United  States  argument,  which  have  been  read  already,  and  which 
are  plainly  sensational  and  exaggerated,  or  any  passages  on  our  own 
side.  There  is  one  passage  which  Mr.  Garter  read,  in  which  he  describes 
the  gravid  females  being  opened,  the  milk  and  blood  flowing  in  streams 
upon  the  deck;  but  let  me  ask,  what  special  cruelty  is  there  there 
more  than  any  other  killing.  I  do  not  defend  this  or  say  that  it  is  right; 
but  cruelty  I  understand  to  be  the  infliction  of  suffering;  and  what  more 
cruelty  is  there  in  shooting  a  gravid  female  than  a  young  male,  as  a  mat- 
ter of  cruelty.  I  think  it  is  right  to  make  this  correction  with  regard 
to  cruelty,  as  my  learned  friend  the  Attorney  General  reminds  me, 
namely,  that  it  is  the  gratuitous  infliction  of  suffering — suffering  which 
is  gratuitous,  useless  and  unnecessary;  but  in  that  sense  there  is  no 
more  cruelty,  and  no  more  gratuitous  infliction  of  suffering  in  shooting 
an  animal  in  one  condition  than  in  any  other.  I  will  venture  to  say  this 
with  regard  to  cruelty:  Of  all  the  witnesses  we  have  cited,  Mr.  Palmer 
at  all  events  has  stood  so  far  unquestioned,  and  Mr.  Palmer  is  a  gentle- 
man of  science  sent  by  an  institution  which  stands,  if  not  at  the  head, 
almost  at  the  head  of  scieuce  on  the  continent  of  America.  He  was 
sent  by  the  Smithsonian  Institute  to  examine  the  state  of  affairs  in 
those  islands. 

General  Foster.— We  most  seriously  question  that. 

Mr.  Robinson. — I  do  not  speak  of  your  seriously  questioning.  The 
accuracy,  of  course,  they  question — they  question  the  accuracy  of  every 
charge  made:  but  I  speak  of  their  questioning  the  veracity  and  high 
character  of  Mr.  Palmer:  nothing  else.  I  do  not  think  there  is  much 
object  in  their  questioning  a  thing  unless  they  can  disprove  or  impeach 
the  veracity  of  the  witness. 

Now  Mr.  Palmer's  letter,  at  all  events,  is  to  be  found  in  the  report 
of  the  British  Commissioners  at  page  189,  and  you  will  see  what  is 
said  by  him.  This  is  a  paper  read  before  the  Biological  Society  of 
Washington. 

General  Foster. — A  part  of  a  paper. 

Mr.  Robinson. — Yes,  said  to  be  an  extract  of  a  paper.  The  other 
portion  of  it,  I  may  say,  is  given  by  the  United  States  in  their  Counter 
Case. 

General  Foster. — The  whole  article  in  full  is  given. 

Mr.  Robinson.— No,  I  think  not.  I  think  what  you  have  given  is  what 
we  did  not  give,  but  I  may  be  wrong  about  that  However,  that  is  my 
recollection.  I  think  they  gave  what  we  did  not  give,  but  we  have  the 
whole  paper  between  the  two,  so  that  it  is  of  no  importance  whether 
I  am  right  or  General  Foster  is  right.  I  am  quite  content  to  assume 
that  I  am  wrong  in  a  matter  of  this  kind. 

Now  I  will  not  weary  or  pain  the  Tribunal  by  reading  that  letter 
again,  which  has  been  partially  read  already.  I  repeat,  whatever  may 
be  said  about  Mr.  Elliot,  or  whatever  may  be  said  about  others,  I  am 
not  aware  that  there  is  a  shadow  of  ground  for  doubting  Mr.  Palmer's 
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entire  veracity.  He  speaks  of  what  be  bad  seen,  and  testifies  to  what 
he  knew  by  personal  observation;  and  it  is  not  too  much  to  say,  and  I 
speak  to  those  who  can  verify  my  assertion  by  their  own  reading,  that 
a  more  pitiable,  painful  story  of  utter  useless,  barbarous  cruelty  inflicted 
upon  dumb  animals  cannot  be  imagined.  I  do  not  think  that  these 
words  are  in  any  way  or  sense  exaggerated.  I  am  speakiug  now  of  the 
method  of  driving  the  seals  which  Mr.  Palmer  observed  on  the  Islands 
and  its  effect,  and  the  words  which  I  have  used  I  attribute  to  that 
system.  I  am  not  reproaching  the  United  States  in  any  way.  As  Mr. 
Palmer  says,  they  have  to  manage  dumb  animals  through  the  medium 
of  half-civilized  men,  aud  until  they  get  a  different  class  of  supervisors, 
it  will  be  utterly  impossible  to  do  very  much  to  moderate  that — I  believe 
it  will  be  found  wholly  impossible; — but  Mr.  Palmer  describes  what  I 
have  said,  and  to  put  it  shortly,  it  is  this.  u Countless  thousands",  to 
use  his  own  words,  of  those  dumb  animals  have  been  done  to  death — 
to  a  death  of  long,  lingering  agony — simply  by  mismanagement;  and 
their  bodies  have  been  wasted.  Anybody  may  test  what  I  say,  and 
form  for  himself  his  own  judgment  by  more  than  reading,  because  he 
may  do  it  by  personal  observation.  Let  any  one  go  to  either  of  the 
Gardens  here,  where  the  seals  are  to  be  found,  and  watch  one  of  those 
animals  proceeding  at  its  leisure,  without  being  urged,  along  the  smooth 
gravel  path ;  and  then  let  him  try  to  imagine  what  the  sufferings  of  these 
poor  brutes  must  be  wheu  driven  from  one  mile  to  three  over  sharp 
stones  by  boys  or  savages  or  half-civilized  men.  Now  that  is  what  is 
done  there.  I  say  nothing  about  the  United  States.  I  make  it  no  sub- 
ject of  reproach ;  I  merely  say  they  are  not  in  a  position  to  reproach  us, 
I  venture  to  say  this — If  this  case  depended  on  the  question,  by  whom 
has  the  greatest  amount  of  gratuitous  and  unnecessary  suffering  been 
inflicted  upon  the  seal  race,  and  by  whom  has  the  larger  number  of  that 
race  been  utterly  wasted — by  the  system  pursued  upon  the  Islands  or 
by  pelagic  sealers;  if  this  case  depended  on  that  question,  and  if  the 
seals  could  speak  of  what  they  knew  and  had  felt,  I  should  be  perfectly 
content  to  leave  the  case  to  their  decision.  There  is  no  question,  if  Mr. 
Palmer  tells  the  truth,  as  to  what  the  result  has  been.  The  system  has 
to  be  altered  there,  and  it  may  be  altered  as  far  as  it  is  in  their  power 
to  do  it;  but  it  is  very  difficult  in  an  out-of-the-way  part  of  the  world, 
and  with  the  class  of  men  they  have  to  deal  with,  to  secure  the  right 
class  of  men. 

Now  Mr.  Garter  at  page  204  of  their  argument,  answers  a  remark  of 
the  British  Commissioners,  in  which  they  say  that,  in  anything  said  in 
favour  of  pelagic  sealing,  it  must  be  remembered  that  it  is  an  industry 
followed  by  the  United  States  citizens  and  open  to  the  United  States 
citizens  as  well  as  to  us,  and  they  are  not  speaking  in  the  interests  of 
one  nation  only  when  they  speak  of  it  as  being  rightful,  or  discuss  by 
what  means  or  by  what  regulations  it  can  be  reasonably  or  properly 
pursued.    The  answer  which  is  made  is  that  the  United  States — 

Deems  itself  bound  by  the  spirit  and  principles  of  the  law  of  nature,  holds  itself 
under  an  obligation  to  nse  the  natural  advantages  which  have  fallen  to  its  lot,  by 
cultivating  this  useful  race  of  animals  to  the  end  that  it  may  furnish  its  entire 
increase  to  those  for  whom  nature  intended  it,  wherever  they  dwell,  and  without 
d auger  to  the  stock.  It  holds,  as  the  law  of  nature  holds,  {hat  the  destruction  of  the 
species  by  barbarous  and  indiscriminate  slaughter  is  a  orime,  and  punishes  it  with 
severe  penalties.  Its  enactments,  adopted  when  it  was  supposed  that  the  only  dan- 
ger of  illegitimate  slaughter  was  confined  to  Behring  Sea,  were  supposed  to  be  ade- 
quate to  prevent  all  such  slaughter.  Are  the  United  States  to  be  deprived  of  the 
benefit  of  the  sealB  unless  they  choose  to  abandon  and  repudiate  the  plain  obliga- 
tions of  morality  and  natural  lawt 
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Now,  if  they  thought  that  there  was  no  illegitimate  slaughter  outside 
Behring  Sea,  the  United  States  have  learned  long  ago,  or  some  yean 
ago  at  all  events,  that  this  was  a  mistake, — and  how  it  is  possible  many 
people  could  have  thought  so,  it  is  difficult  to  see  if  they  knew  any- 
thing of  the  habits  of  the  seals  then.  If  they  believed  that  it  was 
their  duty  to  other  Nations  and  to  the  civilised  World  to  put  down  and 
punish  the  perpetrators  of  this  crime,  why  did  not  they  put  it  down 
and  punish  it  outside  Behring  Seat  I  understand  why;  because  this 
kind  of  language  and  argument  was  not  in  their  minds.  Their  Legis- 
lation was  intended,  as  the  Legislation  of  all  nations  has  been  intended, 
not  in  the  interest  of  the  feelings  of  animals  ferce  naturce,  but  in 
their  own  material  interest  and  for  their  own  benefit.  Let  me  see  what 
answer  is  given  by  my  learned  friend,  Mr.  Garter,  when  in  the  course 
of  his  argument.  It  was  pointed  out  that  they  had  the  power,  because 
they  can  prevent  their  nationals  committing  this  crime  against  nature 
any  where,  and — if  they  are  hostes  humani  generis  all  over  the  world, 
why  do  you  say  they  must  not  be  so  in  a  portion  of  the  world  only, 
namely  inside  Behring  Seat 

The  answer  was, 

Of  course,  it  might  be  said  by  Congressmen,  if  all  the  world  is  to  be  permitted  to 
go  up  there  and  take  the  seals,  we  might  as  well  let  oar  own  nationals  go.  We  will 
not  protect  the  seals  against  attacks  by  our  own  citizens  if  other  people  are  to  be 
allowed  to  attack  them. — 

In  other  words,  and  the  President  has  put  that  very  strongly  in 
reference  to  the  suggestion  made  by  us,  if  they  were  correct  in  their 
argument,  they  should  have  prevented  it  everywhere, — I  ask  are  those 
positions  consistent t  Is  my  learned  friend  really  saying  that  one  of 
the  Members  of  their  Congress  might  say. 

This  is  barbarous  and  inhuman,  and  an  act  which  every  civilised  nation  is  bound 
to  put  down ;  bat  if  other  nations  are  going  to  carry  it  on,  then  we  will  let  our  own 
people  carry  it  on  with  themf 

What  my  learned  friend  says  is,  it  might  be  said  by  Congressmen ; 
or,  in  other  words,  it  might  be  said  by  the  Members  of  a  Parliament  of 
a  civilised  Nation,  that. 

Other  Nations  are  guilty  of  this  barbarity :  why  should  not  onr  nationals  share  in 
it,  till  other  Nations  choose  to  put  down  sucn  enormities  f 

I  am  really  treating  this  matter  in  a  reasonable  spirit,  I  venture  to 
submit,  and  in  the  spirit  in  which  only  it  can  be  approached  with  any 
reason. 

I  am  saying  nothing  invidious  here,  because  I  have  no  charge  to 
make  against  the  people  of  the  United  States  which  I  believe  does  not 
lie  against  every  other  nation  of  the  world.  But  it  is  true,  and  we 
might  as  well  look  that  in  the  face,  that  neither  law  nor  legislation  of 
civilised  nations  up  to  this  time  have  ever  been  prompted  or  influenced 
by  the  feelings  of  animals  ferce  naturce,  to  any  extent  whatever;  they 
have  been  dealt  with  as  best  suited  what  were  supposed  to  be  the 
material  interests  of  the  Nations. 

Take  the  case  of  the  Buffalo,  which  we  all  know.  I  have  extracts  here 
from  Mr.  Allen,  a  man  vouched  for  by  the  United  States  as  a  man  of 
high  character  and  attainments;  who  has  published  a  monogram  on 
the  Buffalo,  warning  the  United  States  that  they  were  being  destroyed, 
and  calling  upon  them  to  save  them.  Those  animals,  both  in  the  United 
States  and  Canada, — this  affects  both  Nations, — were  slaughtered  reck- 
lessly and  ruthlessly,  without  regard  to  time,  or  place,  to  sex  or  age. 
They  were  slaughtered  by  thousands,  and  left  lying  on  the  Prairies, 
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for  the  sake  of  their  skins.  As  a  matter  of  fact,  their  skins  were  much 
more  useful  than  seal-skins.  I  venture  to  say,  and  those  gentlemen 
who  know  tbat  part  of  the  world  will  say  if  I  am  right  or  not,  that  for 
one  person  to  whom  seal-skins  have  brought  comfort  and  warmth,  in 
all  probability  buffalo  skins  brought  it  to  ten.  They  were  articles  sold 
for  a  moderate  price,  and  I  recollect  myself  when  you  could  get  them 
for  4  or  5  dollars,  and  were  universally  used  by  people  of  moderate 
means.  But  the  Buffalo  race  had  no  influential  Corporation  interested 
in  their  existence,  and  yielded  no  revenue  to  the  Government  and  nobody 
took  the  slightest  interest  in  them.  They  were  slaughtered  by  white 
men  called  " skin-hunters v  and  Indians;  and,  if  we  may  resort  to  the 
law  of  nature,  I  do  not  know  how  we  are  to  get  nearer  to  it  than  to  see 
the  method  in  which  those  Tribes,  who  have  been  called  by  some  of 
the  greatest  novel-writers  "the  untutored  children  of  nature w,  were 
prompted  by  the  laws  of  their  nature  to  deal  with  dumb  animals. 

Uncivilized  men  were  acting  under  the  law  of  nature;  civilized  men 
never  interfered  to  prevent  it.  Other  instances  can  be  found,  in  the 
feathered  tribe  for  instance.  I  am  sure  one  or  two  members  of  the 
Tribunal  to  whom  I  am  speaking  remember  the  Passenger  Pigeon. 

Senator  Morgan. — With  reference  to  the  Buffalo.  In  order  to  civilise 
these  Indians  and  get  them  into  agricultural  pursuits  we  were  obliged 
to  permit  their  support  of  wild  game  to  perish. 

Mr.  Robinson. — I  accept  the  suggestion.  I  am  very  glad  you  have 
mentioned  it,  Sir,  for  this  reason.  That  matter  is  alluded  to  in  either 
the  argument  or  Counter  Case  of  the  United  States,  and  it  is  said  that 
it  was  necessary  to  exterminate  the  buffalo  in  order  to  make  way  for 
the  Ranchmen,  and  for  a  better  and  superior  race  of  domestic  cattle. 

Senator  Morgan. — That  is  true  also. 

Mr.  Robinson. — That  is  true  to  a  certain  extent.  I  am  perfectly 
willing  to  admit  that  eventually  the  buffalo  would  have  had  to  give 
way;  but  there  are  at  this  moment  thousands — nay,  tens  of  thousands 
of  square  miles  where  the  Buffaloes  have  been  exterminated,  but  where 
civilization  has  never  come,  and  where,  for  the  best  part  of  another 
generation,  both  in  Canada  and  I  believe  the  United  States,  it  may  not 
come,  but  the  buffalo  has  been  exterminated  because  it  had  no  friends — 
that  is  the  whole  story.  The  Rauchmen  did  not  like  them ;  the  Settlers 
did  not  like  them;  and  nobody  cared  either  for  humanity,  or  civiliza- 
tion ;  or  for  the  interests  of  the  buffalo. 

Senator  Morgan.— Very  much  like  the  rabbits  in  Australia  and  in 
England,  they  may  be  considered  to  be  noxious  animals. 

Mr.  Robinson. — With  great  deference,  I  do  not  think  the  buffaloes 
could  be  considered  like  the  rabbits  in  Australia.  I  venture  to  say  that 
you  yourself  Sir,  on  reflection,  will  hardly  consider  it  a  fair  analogy.  But 
we  all  know — those  who  have  journeyed  over  the  prairies — that  we 
have  found  the  bones  by  hundreds  of  these  animals  which  have  been 
slaughtered.  I  have  been  told  by  one  person  that  he  has  seen  2,000 
killed  in  what  is  called  a  single  run  in  a  small  portion  of  the  day.  The 
bodies  were  left  on  the  prairies,  and  nothing  taken  but  the  skins.  At 
all  events  neither  civilization,  humanity  nor  anything  else  interfered  to 
prevent  it 

I  was  going  to  refer  to  the  Passenger  Pigeon  as  another  instance  in 
reference  to  birds.  They  are  birds,  whose  habits  in  one  respect,  are 
strongly  analogous  to  the  habits  of  the  seals.  The  Passenger  Pigeons, 
within  my  recollection,  were  in  absolute  myriads  in  the  United  States 
and  the  Northern  States  of  Canada.  Their  habit  was  in  the  breeding 
reason  to  take  up  their  abode  in  an  enormous  tract  of  wood.    I  have 
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seen  two  such  "Pigeon  Roosts v — one  some  miles  long,  and  about  a 
mile  broad — in  which  there  would  be  found  from  two  to  twenty  nests, 
on  every  tree,  and  the  birds  were  there  in  absolute  millions.  The  peo- 
ple round  about  shot  the  birds  in  their  nests,  and  they  destroyed  the 
young,  and  tried  in  every  possible  way  to  slaughter  them,  and  thus  a 
most  useful  food  bird  to  man  was  exterminated.  Nobody  interfered  to 
prevent  it.  The  Walrus  was  destroyed  in  the  same  way  and  extermi- 
nated, or  nearly  ho,  and  the  sea  otter;  and  when  my  friends  say  that 
cannot  be  prevented,  they  have  Statutes  on  their  Statute  Books,  which, 
according  to  our  evidence,  have  not  been  enforced.  And  we  show  there 
is  a  possibility  of  practising  husbandry  with  the  Sea  Otter:  that  the 
Russians  have  tried  to  keep  preserves,  but  the  Sea  Otters  are  gradually 
becoming  extinct. 

As  to  the  seals  themselves,  I  would  ask  the  Tribunal  to  be  good 
enough  to  refer  to  the  British  Commissioners'  Report,  page  89,  sections 
511  to  514.  You  will  find,  Sir,  that  as  late  as  1881  these  seals  were 
treated  thus — 10,000  of  them  were  actually  destroyed  simply  to  prevent 
the  Japanese  from  gettiug  any  of  them.  Ferhaps  I  may  as  well  read 
just  a  few  sentences  to  show  how  it  came  about. 

Section  511  of  the  British  Commissioners'  Report  is  as  follows: 

In  1871,  this  island 

that  is  Robben  Island 

with  the  Commander  Islands,  was  lensed  to  Messrs.  Hntchinson,  Kohl,  Phillipeua, 
and  Co.,  who  transferred  their  rights  to  the  Alaska  Commercial  Company.  Mr. 
Klnge  went  there  in  the  same  year  in  the  interests  of  the  lessees,  and  found  that,  in 
consequence  of  the  raid  in  1870,  there  were  not  over  2,000  seals  to  be  found  on  the 
entire  island.  The  island  was  watched  in  that  year,  but  no  seals  were  killed.  A 
few  may  have  been  killed  in  1872,  though,  if  so,  the  number  is  not  known;  but  from 
1873  to  1878  rather  more  than  2,000  skins  were  on  the  average  taken  annually  by  the 
Company  from  this  one  small  reef. 

512.  Abont  the  year  1879,  schooners  sailing  from  Japan  began  to  frequent  the 
island,  and  were  in  the  habit  of  raiding  it  in  the  autumn,  after  the  gunrdians  had 
been  withdrawn.  In  1881,  the  Company's  agent  remained  on  the  island  ns  late  as 
the  5th  November,  at  which  date  live  or  six  Japanese  schooners  were  still  hovering 
about,  looking  for  a  chance  to  land.  The  Dutch  sealer  "  Otsego "  was  warned  off 
by  the  Company's  trading  steamer  "Alexander."  In  consequence  of  such  raids,  the 
number  of  seals  declined  from  year  to  year. 

513.  Probably  discouraged  by  the  cost  and  difficulty  of  protecting  the  island,  and 
in  order  to  prevent  competition  in  the  sale  of  skins,  the  Company  in  1883  made  a 
barbarous  attempt  to  extirpate  the  seals  on  it.  A  full  account  of  this  attempt  is 
given  in  the  deposition  of  C.  A.  Lundberg,  who  arrived  at  Robben  Island  in  the 
schooner  "North  Star"  from  Yokohama,  and  found  the  mate  of  the  schooner  "Leon," 
a  vessel  in  the  employ  of  the  Alaska  Commercial  Company,  living  on  the  island 
with  abont  fifteen  Aleuts.  Lundberg  found  a  great  mass  of  dead  and  decaying  seals 
npon  the  shore,  which  had  been  killed  by  these  men,  as  they  said,  in  order  to  "keep 
any  of  those  Yokohama  fellows  from  getting  anything  this  year/1  The  crews  of  the 
"North  Star"  and  another  schooner,  the  "Helene,"  then  set  to  work  to  remote  the 
carcasses,  which  included  those  of  many  females  and  young,  and  proved  to  number 
between  9,000  and  10,000.  In  the  process,  they  managed  to  pick  out  some  300  skins 
in  good  condition.  There  were  thousands  of  seals  in  the  water,  but  they  would  not 
pull  out  on  the  beach  on  account  of  the  stench  and  filth. 

Senator  Morgan. — What  was  that  Company! 

Mr.  Robinson. — The  same  Company  as  I  understand. 

Senator  Morgan. — Holding  a  lease  under  Russia,  was  itt 

Sir  Charles  Russell. — They  were  holding  a  lease  of  Robben  Island 
under  Russia. 

Mr.  Robinson. — This  the  Tribunal  will  find  verified  by  the  affida- 
vits of  Captain  Folger,  and  Captain  Miner,  which  are  to  be  found  at 
pages  89  and  113. 

Senator  Morgan. — Let  me  ask,  was  this  massacre  of  the  seals  ever 
called  to  the  attention  of  the  Russian  Government. 
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Mr.  Robinson. — I  cannot  Bay — I  do  not  know  whether  it  was  or  was 
not;  but  it  was  a  vessel  in  the  employment  of  the  Company. 
Then  the  British  Commissioners  say  this  in  paragraph  514: 

We  were  also  informed  that  Captain  Hansen,  afterwards  master  of  the  German 
schooner  "Adele,"  was  present  on  this  occasion.  Captain  Miner,  an  experienced 
Maling-master  of  Seattle,  also  visited  the  island  in  the  same  year,  and  described  to 
ns  the  great  heap  of  carcasses  which  he  fonnd  on  the  island,  and  the  manner  in  which 
the  skins  had  been  slashed  in  order  to  render  them  useless. 

In  other  words,  lest  they  should  get  into  the  hands  of  rival  traders — 
into  the  hands  of  the  Japanese — 10,000  animals  were  slaughtered  and 
their  skins  were  destroyed. 

I  have  also  another  extract  here  which  carries  out  what  I  say  as  to 
the  difficulty  of  securing  anything  like  humanity  to  these  poor  beasts 
when  in  charge  of  such  people  as  it  is  necessary  to  employ.  In  the 
Beport  upon  the  Fur-Seal  Fisheries  of  Alaska  (which  has  been  referred 
to  several  times  in  the  case  here  on  other  points),  I  find  this  sentence 
at  page  32.  It  is  evidence  taken  before  Congress  on  the  Fur-Seal 
Fisheries: 

Q.  Did  the  Company,  in  its  administration  of  affairs  there,  seem  to  take  care  for 
the  preservation  of  seal  life  as  well  as  care  over  the  natives? — A.  Yes,  Sir.  We 
could  not  get  the  natives  to  try  to  preserve  the  seal  life.  Boys  of  twelve  and  four- 
teen years  old  wonld  kill  the  seal  pups.  They  say  they  are  mild  sort  of  people,  but 
they  never  have  a  chance  to  abuse  a  dumb  creature  but  what  they  do  it.  The  only 
time  I  had  any  person  incarcerated  was  a  boy  about  eighteen  years  old.  I  took  bim 
and  put  him  in  the  cellar  of  the  store  and  kept  him  there  two  days  for  killing  pup 
seals. 

And  so  on.  That  is  a  small  illustration  of  the  difficulty  which  is 
found  in  securing  humane  treatment  with  the  appliances  at  hand. 

The  place  is  far  off ;  the  climate  is  inhospitable;  the  drives  take  place 
at  two  o'clock  in  the  morning  in  charge  of  people  of  this  description, 
who,  as  Mr.  Palmer  has  said,  much  prefer  their  beds  to  a  cold  wet 
foggy  place  at  that  time  of  the  morning,  and  the  Seals  are  hurried  on 
with  the  result  which  is  described. 

Senator  Mob<*an. — What  is  the  object  of  driving  them  so  early  iu 
the  morning. 

Mr.  Eobinson. — Because  they  are  killed  at  7. 

Senator  Morgan.— Why  not  at  12,  or  1  o'clock  T 

Mr.  RdsrasoN. — Because  of  the  heat,  I  fancy — I  should  think  so;  I 
cannot  say  I  know. 

Now  my  friend  Mr.  Goudert  has  talked  about  tampering  with  the  law 
of  nature,  and  he  has  told  us  that  the  law  of  nature  can  never  be  tam- 
pered with  impunity;  that  the  punishment  is  inexorable.  I  venture  to 
say  the  greatest  defiance  of  the  law  of  nature  we  have  heard  of  is  to 
drive  poor  beasts  not  intended  for  progress  on  land  for  two  or  three 
miles  over  ground  of  the  description  which  is  given  there — over  stones 
so  sharp  and  so  pointed  that  even  the  natives  themselves  avoid  them  and 
take  another  path.  That  is  tampering  with  the  law  of  nature,  and  tam- 
pering with  the  law  of  nature  in  the  very  worst  possible  manner.  It 
cannot  be  done  with  impunity,  but  the  difficulty  is  that  the  punishment 
does  not  come  to  those  who  practice  it,  but  to  the  animals  themselves, 
aud  thousands  of  the  race  have  been  wasted  simply  by  the  methods 

adopted  there. 

Now  pelagic  sealing  may  have  its  objections — I  think  it  has.  There 
is  some  cruelty  about  the  pursuit  of  all  dumb  animals.  I  only  call 
attention  to  this  because  it  is  right  to  say  that  these  charges  are 
unjust  and  unreasonable  when  you  charge  pelagic  sealers,  many  of 
whom  are  most  respectable  men — many  of  whom  are  supporting  their 
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families  by  what  I  believe  to  be  and  what  I  have  no  hesitation  in  say- 
ing is  a  respectable  employment — when  yon  charge  these  men  with  all 
the  crimes  of  the  Decalogue,  we  have  the  right  to  torn  to  the  conduct 
of  those  by  whom  the  charge  is  made,  and  ask  if  it  lies  in  their  mouth 
to  make  it.    I  venture  to  say  it  does  not. 

I  do  not  think,  Mr.  President,  that  there  are  any  other  topics  which, 
in  the  view  1  have  taken  of  this  case— (the  only  view,  as  I  said  in  the 
beginning,  in  which  it  seemed  to  me  I  could  be  of  any  possible  use  to 
the  Tribunal) — it  seems  necessary  for  me  to  make.  Recurring  again  to 
what  1  ventured  to  say  with  regard  to  International  Arbitrations  at  the 
opening  of  my  argument,  I  may  add  that  when  nations  submit  to  a 
Tribunal  of  this  character  their  rights,  they  mean  their  rights  to  be 
determined  by  law,  and  they  mean  a  definite  certain  law  which  can 
be  found  by  anyone  laid  down  somewhere — a  law,  which  may  afford  a 
sensible  guide  in  the  conduct  of  human  affairs — not  theories,  not  spec- 
ulations, not  the  opinions  of  metaphysicians  as  to  what  the  law  ought 
to  be,  and  as  to  what  it  would  be  well  to  make  it,  or  what  the  law  would 
be  if  human  nature  were  changed;  but  their  righto  are  to  be  deter- 
mined by  the  law  as  we  find  it,  which  I  take  it  is  always,  and  on  all 
occasions,  the  embodiment  of  what  nations  believe  to  be  right  and 
desirable,  and  what  in  practice  can  be  enforced.  We  believe  this  claim, 
judged  by  these  common  sense  principles,  fails  altogether,  and  we  sub- 
mit there  is  no  reasonable  ground — no  legal  ground — upon  which  the 
United  States  can  claim  either  a  property  in  these  animals  or  an  indus- 
try which  they  have  a  right  to  protect 

I  do  not  desire  to  add  any  remarks  upon  the  question  of  the  right  of 
protection,  and  merely  for  this  reason :  in  the  first  place  it  has  been 
very  thoroughly  discussed,  and  in  the  next  place  I  entirely  agree,  if  I 
may  venture  to  say  so,  with  what  my  learned  friend  the  Attorney  Gen- 
eral has  said.  If  it  is  their  pro]>erty,  we  have  to  respect  it;  and  it  is 
very  little  use  (except  as  regards  the  past,  and  the  seizures)  to  discuss 
it  farther.  If  they  have  a  right  of  protection,  or  if  they  own  the  seals, 
their  property  and  their  right  will  have  to  be  respected. 

As  regards  the  right  to  condemn  and  to  seize  vessels,  I  do  not  profess 
to  be  very  familiar  with  the  subject,  but  I  should  have  thought  it  was 
absolutely  clear  that  condemnation  and  seizure  were  things  which  can 
be  enforced  only  by  some  positive  maritime  law.  If  a  vesfifel  of  any 
nation,  for  instance,  were  to  come  to  a  port  of  England  and  steal  some 
government  property,  it  is  inconceivable  that  there  would  be  any  right 
to  follow  that  vessel,  seize  her,  bring  her  in,  and  condemn  her— condemn 
a  vessel  of  the  value  of  £10,000  because  she  had  stolen  £10  worth  of 
property!  You  could  only  do  that  under  some  international  law  which 
gives  the  right  according  to  the  law  of  nations;  and  this  can  never  be 
except  in  the  case  of  piracy,  or  under  some  municipal  law — some  valid 
law — within  the  territory  of  the  nation  in  fact,  aud  which  therefore  can 
be  enforced. 

That,  Mr.  President,  is  all  I  think  I  can  add  with  any  hope  of  being 
of  the  least  use;  and  I  can  only  thank  the  Tribunal  for  the  patience 
with  which  they  have  listened  to  what  I  am  perfectly  well  aware  must 
have  been,  to  a  large  extent,  repetition. 

The  President. — Mr.  Robinson,  we  think  you  have  made  very  good 
use  of  what  you  were  pleased  to  call  (with  I  think  excessive  modesty) 
the  scraps  and  leavings  of  your  leaders;  indeed  you  have  made  very- 
good  work  from  those,  and  we  are  thankful  for  it 

Bir  Richard  Webster. — If  General  Foster  will  forgive  me  for  a 
moment  I  want  to  refer  to  the  statutes.    Mr.  Garter  was  good  enough, 
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Mr.  President,  to  give  us  the  reference.  The  point  will  probably  become 
unimportant  from  the  point  of  view  of  my  friend  Mr.  Phelps,  but  inas- 
much as  reference  to  it  was  made,  it  is  important  that  the  Tribunal 
should  know,  and  have  on  the  record,  the  whole  facts  with  regard  to  it 

The  District  Court,  as  Mr.  Garter  told  us — was  established  by  the 
Act  of  1884.  And  the  reference  to  that  will  be  found,  as  Mr.  Garter 
said,  on  page  431  of  the  First  volume  of  the  Eevised  Statutes  of  the 
United  States. 

Section  3  of  Chapter  53  (1884)  48th  Congress,  is  as  follows. — 

That  there  shaU  be,  and  hereby  is,  established  a  district  court  for  said  district, 
with  the  civil  and  criminal  jurisdiction  of  district  courts  of  the  United  States,  ana 
the  civil  and  criminal  jurisdiction  of  district  courts  of  the  United  States  exercising 
the  jurisdiction  of  circuit  courts,  and  such  other  jurisdiction,  not  in  consistent  with 
this  act,  as  may  be  established  law. 

Then  Mr.  Carter  read  one  Section  only,  (saying  there  were  others), 
from  the  definition  of  the  jurisdiction  of  the  District  Courts.  I  desire 
that  the  others  should  be  read,  because  as  was  surmised  by  several 
members  of  the  Tribunal,  the  Court  has  a  variety  of  jurisdictions,  and 
from  this  section  read  it  will  be  seen  that  there  is  not  any  foundation 
for  the  suggestion  that  the  Court,  was  acting  as  a  Prize  Court. 

The  section  is  563  of  the  Be  vised  Statutes  giving  jurisdiction  to  the 
District  Courts,  and  these  are  the  jurisdictions: 

The  following  is  the  text  of  section  563,  of  chapter  3,  title  XIII: 

The  Judiciary. 

The  distriot  courts  shall  have  jurisdiction  as  follows. 

First.  Of  all  crimes  and  offences  cognizable  under  the  authority  of  the  United 
States,  committed  within  their  respective  districts,  or  upon  the  high  seas,  the  punish- 
ment of  which  is  not  capital,  except  in  tho  cases  mentioned  in  section  fifty-four 
hundred  and  twelve,  Title  "  Crimes  ". 

Second.  Of  all  cases  arising  under  any  act  for  the  punishment  of  piracy,  when 
no  circuit  court  is  held  in  the  district  of  such  court. 

Third.  Of  all  suits  for  penalties  and  forfeitures  incurred  under  any  law  of  the 
United  States. 

Fourth.  Of  all  suits  at  common  law  brought  by  the  United  States,  or  by  any 
officer  thereof  authorized  by  law  to  sue. 

Fifth.  Of  all  suits  in  equity  to  enforce  the  lion  of  the  United  States  upon  any  real 
estate  for  any  internal-revenue  tax,  or  to  subject  to  the  payment  of  any  such  tax 
any  real  estate  owned  by  the  delinquent,  or  in  which  he  has  any  right,  title,  or 
interest. 

Sixth.  Of  all  suits  for  the  recovery  of  any  forfeiture  or  damages  under  section 
thirty-four  hundred  and  ninety,  Title  "Debts  due  by  or  to  the  United  States"; 
and  such  suits  may  be  tried  and  determined  by  any  distriot  court  within  whose 
jurisdictional  limits  the  defendant  may  be  found. 

Seventh.  Of  all  causes  of  action  arising  under  the  postal  laws  of  the  United 
States.    • 

Eighth.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction;  saving  to 
suitors  in  all  cases  the  right  of  a  common  law  remedy,  whore  the  common  law  is  com- 
petent to  give  it;  and  of  all  seizures  on  land  and  on  waters  not  within  admiralty 
and  maritime  jurisdiction.  And  such  jurisdiction  shall  be  exclusive,  except  in  the 
particular  cases  where  jurisdiction  of  such  causes  and  seizures  is  given  to  the  circuit 
courts.  [And  shall  have  original  and  exclusive  cognizance  of  all  prizes  brought 
into  the  United  States,  except  as  provided  in  paragraph  six  of  section  six  hundred 
and  twenty-nine.] 

Ninth.  Of  all  proceedings  for  the  condemnation  of  property  taken  as  prize,  in 
pursuance  of  section  fifty-three  hundred  and  [seventy-six,]  [eight,]  Title  "  Insur- 
rection ". 

Tenth.  Of  all  suits  by  the  assignee  of  any  debenture  for  drawback  of  duties, 
issued  under  any  law  for  the  collection  of  duties,  against  the  person  to  whom  such 
debenture  was  originally  granted,  or  against  any  indorser  thereof,  to  recover  the 
amount  of  such  debenture. 

Eleventh.  Of  all  suits  authorized  by  law  to  be  brought  by  any  person  for  the 
recovery  of  damages  on  account  of  any  injury  to  his  person  or  property,  or  of  the 
deprivation  of  any  right  or  privilege  of  a  citizen  of  the  United  States  by  any  act 
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done  in  furtherance  of  any  conspiracy  mentioned  in  section  nineteen  hundred  and 
eighty  five,  Title,  "civil  rights1'. 

Twelfth.  Of  all  snits  at  law  or  in  equity  authorized  by  law  to  he  Drought  by  any 
person  to  redress  the  deprivation,  under  color  of  any  law,  ordinance,  regulation, 
custom,  or  usage  of  any  state,  of  any  right,  privilege,  or  immunity  secured  by  the 
constitution  of  the  United  States,  or  of  any  rights  secured  by  the  law  of  the  United 
8tates  to  persons  within  the  jurisdiction  thereof. 

Thirteenth.  Of  all  suits  to  recover  possession  of  any  office,  except  that  of  elec- 
tor of  President,  or  Vice-President,  Representative  or  Delegate  in  Congress,  or 
member  of  a  State  legislature,  authorized  by  law  to  be  brought,  wherein  it  appears 
that  the  sole  question  touching  the  title  to  such  office  arises  out  of  the  denial  of 
the  right  to  vote  to  any  citizen  offering  to  vote,  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude:  Provided f  That  such  jurisdiction  shall  extend  only  so 
far  as  to  determine  the  rights  of  the  parties  to  such  office  by  reason  of  the  denial 
of  the  right  guaranteed  by  the  Constitution  of  the  United  States,  and  secured  by 
any  law,  to  enforce  the  right  of  citizens  of  the  United  States  to  vote  in  all  the 
States. 

Fourteenth.  Of  all  proceedings  by  the  writ  of  quo  warranto,  prosecuted  by  any 
district  attorney,  for  tne  removal  from  office  of  any  person  holding  office,  except  as 
a  member  of  Congress,  or  of  a  State  legislature,  contrary  to  the  provisions  of  the 
third  section  of  the  fourteenth  artiole  of  amendment  of  the  Constitution  of  the 
United  States. 

Fifteenth.  Of  all  snits  by  or  against  any  association  established  under  any  law 
providing  for  national  banking  associations  within  the  district  for  which  the  court  is 

Sixteenth.  Of  all  suits  brought  by  any  alien  for  a  tort  "  only  "  in  violation  of  the 
law  of  nations,  or  of  a  treaty  of  the  United  States. 

Seventeenth.  Of  all  suits  against  consuls  or  vice-consuls,  except  for  offences  above 
the  description  afore  said. 

Eighteenth.  The  district  courts  are  constituted  courts  of  bankruptcy,  and  shall 
have  in  their  respective  districts  original  jurisdiction  in  all  matters  and  procedings 
in  bankruptcy. 

Therefore  I  point  out  that  the  Court  has  a  variety  of  jurisdictions, 
and  particularly  the  one  under  which  these  proceedings  were  taken, 
namely  for  penalties  and  forfeitures  incurred  under  any  law  of  the 
United  States. 

Then,  Mr.  President,  by  Sections  3059, 3067, 3084,  and  3088,  proceed- 
ings can  be  taken  for  a  violation  of  those  laws  set  out  in  the  United 
States  appendix  by  a  Custom  House  or  Revenue  Officer  who  is  entitled 
to  institute,  under  this  Statute,  to  take  the  very  proceedings  which 
were  instituted  in  the  Court  of  Alaska  for  penalties  for  breaches  of 
those  Statutes.  Of  course  I  am  not  going  to  repeat  my  argument — I 
only  desire  that  the  Tribunal  should  be  in  full  possession  of  the  fact 
that  the  Court  had  jurisdiction  to  act  and  did  act  under  these  Sections 
to  which  I  have  referred;  and  I  think  the  idea  that  it  was  acting  as  a 
Prize  Court  will  not  be  found  to  be  well  founded.  I  am  aware  that  my 
friends  do  not  contend  for  it,  but  I  thought  it  right  to  mention  it. 

Section  3059,  of  chapter  10  Title  XXXIV,  collection  of  Duties,  is  as 
follows : 

It  shall  be  lawful  for  any  officer  of  the  customs,  including  inspectors  and  occa- 
sional inspectors,  or  of  a  revenue-cutter,  or  authorised  agent  of  the  Treasury  Depart- 
ment, or  other  persons  specially  appointed  for  the  purpose  in  writing  by  a  colloi  tor, 
naval  officer,  or  surveyor,  to  go  on  board  of  any  vessel,  as  well  without  as  within 
his  district,  and  to  inspect,  search,  and  examine  the  same,  and  any  person,  trunk, 
or  envelope,  on  board,  and  to  this  end  to  hail  and  stop  such  vessel  if  under  way, 
and  to  use  all  necessary  force  to  compel  compliance,  and  if  it  shall  appear  that  any 
breach  or  violation  of  the  laws  of  the  United  States  has  been  committed,  whereby, 
or  in  consequence  of  which  such  vessel,  or  the  merchandize,  or  any  part  thereof, 
on  board  of  or  imported  by  such  vessel,  is  liable  to  forfeiture,  to  make  seizure  of  the 
same,  or  either  or  any  part  thereof,  and  to  arrest,  or  in  case  of  escape,  or  any  attempt 
to  escape,  to  pursue  and  arrest  any  person  engaged  in  such  breach  or  violation. 

Section  3067:  It  shall  he  lawful  for  all  collectors,  naval  officers,  surveyors,  inspect- 
ors, and  the  officers  of  the  revenne-cutters,  to  go  on  board  of  vessels  in  any  port  of 
the  United  States,  or  within  four  leagues  of  the  coast  thereof,  if  bound  to  the  United 
States,  whether  in  or  out  of  their  respective  districts,  for  the  purposes  of  demanding 
the  manifests,  and  of  examining  and  searching  the  vessels;  and  those  officers  respec- 
tively shall  have  full  access  to  the  cabin,  and  every  other  part  of  a  vessel. 
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Section  3083 :  Whenever  any  seizure  shall  be  made  for  the  purpose  of  enforcing 
any  forfeiture,  the  collector,  or  other  person  causing  such  seizure  to  be  made,  shall 
immediately  give  information  thereof  to  the  solicitor  of  the  Treasury. 

Section  3084:  The  several  collectors  of  customs  shall  report  within  ten  days  to  the 
district  attorney  of  the  district  in  which  any  fine,  penalty,  or  forfeiture  may  be 
incurred  for  the  violation  of  any  law  of  the  United  States  relating  to  the  revenue,  a 
statement  of  all  the  facts  and  circumstances  of  the  case  within  their  knowledge,  or 
which  may  come  to  their  knowledge  from  time  to  time,  stating  the  names  of  the 
witnenses  and  the  provisions  of  the  law  believed  to  be  violated,  and  on  which  a 
reliance  may  be  had  for  condemnation  or  conviction.  If  any  collector  shall  in  any 
case  fail  to  report  to  the  proper  district  attorney,  as  prescribed  in  this  section,  such 
collector's  right  to  any  compensation,  benefit,  or  allowance  in  such  case  shall  be 
forfeited* to  the  United  States  and  the  same  may,  in  the  discretion  of  the  Secretary 
of  the  Treasury,  be  awarded  to  such  persons  as  may  make  complaint  and  prosecute 
the  same  to  judgment  or  conviction. 

Section  3088 :  Whenever  a  vessel,  or  the  owner  or  master  of  a  vessel,  has  become 
subject  to  a  penalty  for  a  violation  of  the  revenue  laws  of  the  United  States,  such 
vessel  shall  be  holden  for  the  payment  of  such  penalty,  and  may  be  seized  and  pro- 
ceeded against  summarily  by  libel  to  recover  such  penalty. 

The  only  other  matter  I  ought  to  mention  is  with  reference  to  an 
enquiry  made  by  Mr.  Justice  Harlan  as  to  the  third  projet  for  the 
Treaty  mentioned  at  page  74  of  the  second  yolume  of  the  Appendix 
to  the  British  Case;  and  I  think  I  cannot  do  better  (inasmuch  as  Mr. 
Foster  indicated  the  other  day  for  the  first  time  that  he  desired  par- 
ticularly to  have  the  paper)  than  tell  the  Tribunal,  so  that  it  may  be 
Jut  on  record,  exactly  what  happened.  I  will  read  from  an  Official 
document  from  the  Foreign  Office.  You,  Mr.  President,  will  remember 
that  Mr.  Justice  Harlan  asked  me  whether  we  could  produce  it.  In 
the  letter  of  the  8th  December  1824,  four  documents  are  referred  to. 
First:  the  projet  which  Sir  Charles  Bagot  was  authorized  to  sign  and 
conclude,  2nd,  the  "contre-projet"  drawn  up  by  the  Eussian  Plenipoten- 
tiaries, 3rd,  a  despatch  from  Count  Nesselrode  accompanying  the  trans- 
mission of  the  "contre-projet"  to  Couut  Lieven.    That  I  have  not  got, 

Mr.  Justice  Harlan. — That  is  in  the  papers. 

Sir  Eichard  Webster. — No,  that  document  is  not  in  the  papers. 

The  President. — There  is  a  second  Bussian  projet. 

Sir  Eichard  Webster. — The  projet  as  it  stands,  according  to  the 
observations  of  the  despatch,  is  enclosed.  That  is  referred  to  at  the 
bottom  of  page  74,  and  I  will  say  in  passing  that  the  document  cannot 
be  of  any  substantial  importance  because  we  have  got  all  the  altera- 
tions which  were  to  be  embodied  in  it,  suggested  in  this  very  letter  of 
the  8th  December  1824,  and  therefore  we  have  got  the  substance. 

But  this  is  how  the  matter  stands. 

Although  the  original  of  Mr.  G.  Canning's  despatch  to  Mr.  S.  Canning,  n°  1  of 
December  8th  1824,  which  appears  on  pp.  72-75  of  Volume  II  of  the  Appendix  to  the 
British  Casts  was  found  in  the  archives  of  the  Foreign  Office,  no  trace  could  be  dis- 
covered of  the  documents  referred  to  as  being  enclosed  therein,  among  which  was 
the  "  Project "  of  the  new  Treaty  with  Russia.  Two  of  these  inclosures  namely,  the 
"Project"  of  Treaty  sent  to  Sir  C.  Bagot  in  1824— that  is  n°  1,  p.  72— and  the 
"  Contre-projet "  by  the  Russian  Plenipotentiaries  in  the  same  year  were  forthcom- 
ing as  inclosures  in  other  Despatches,  and  are  given  at  pp.  62  and  68  respectively  of 
vol.  II  of  the  Appendix  to  the  British  Case. 

The  President. — You  read  part  of  those  I  believe! 

Sir  Biohard  Webster. — Yes.  I  read  them  all  or  nearly  all.  The 
document,  as  I  might  remind  the  Tribunal,  about  which  Mr.  Justice 
Harlan  asked  me,  was  the  third  draft  embodying  the  suggestions  of 
this  letter. 

But  the  two  remaining  inclosures  namely,  the  Despatch  from  Count  Nesselrode 
accompanying  the  transmission  of  the  " Contre-projet"  to  Count  Lieven,  and  the 
"Projet"  of  the  new  Treaty  could  not  be  found.  It  was  considered  of  great  impor- 
tance that  these  documents  should,  if  possible,  be  obtained  in  order  to  make  the 


620    ORAL  ARGUMENT  OF  CHRISTOPHER  ROBINSON,  Q.  C. 

correspondence  complete,  and,  all  efforts  to  trace  them  in  the  archives  of  the  Foreign 
Office  having  failed,  a  telegram  was  sent  by  Lord  Salisbury  to  Mr.  Howard,  the 
British  charge*  d'affaires  at  St-Petersburgh  dated  June  20th  1892,  No.  23  [that  was 
when  we  were  preparing  the  case]  of  which  the  following  extract  is  the  onfy  portion 
bearing  on  the  point  in  question. — "We  shonld  be  glad  to  have  copy  of  the  Despatch 
from  Count  Nesselrode  to  Count  Lieven  inclosed  in  Mr.  Canning's  despatch  to  Mr.  S. 
Canning,  n°  1  of  December  8th  1824,  and  of  the  new  draft  of  Convention  also  enclosed 
in  that  despatch".  Mr.  Howard  replied  by  a  telegram  dated  St.  Petersburg  June 
22nd,  1892,  n°  40,  of  which  the  following  is  the  only  material  extract. — "None  of  Mr. 
Canning's  despatches  to  Mr.  S.  Canning  can  be  found  in  archives".  All  efforts  there- 
fore failed,  both  at  London  and  8t- Petersburg!),  to  trace  the  missing  documents. 

I  am  quite  satisfied  that  the  explanation  will  be  satisfactory  to  the 
Tribunal.  I  may  merely  mention  from  my  own  knowledge  that  I  know 
of  the  efforts  made  to  find  the  document;  but  I  also  discovered  from 
perusing  these  documents  most  carefully  when  the  Case  was  framed, 
that  this  document  that  we  should  have  liked  to  have  had  could  not 
affect  the  question,  because  it  was  stated,  in  the  letter,  to  be  a  document 
which  simply  embodied  the  alterations  in  the  projet  as  they  would  stand 
according  to  the  observation  of  the  despatch. 

The  President.— The  fourth  document  is  the  English  draft. 

Sir  Biohabd  Webster.— That  is  the  one  I  am  referring  to. 

The  President. — Mr.  Justice  Harlan  asked  for  the  Russian. 

Sir  Richard  Webster. — No,  Mr.  Justice  Harlan  asked  for  this  par- 
ticular document  Mr.  President—the  English  draft  which  Mr.  George 
Canning  sent  to  Mr.  Stratford  Canning,  us  it  would  stand  according  to 
the  observation  of  this  despatch. 

The  President. — The  substance  of  it  is  in  the  despatch  itself. 

Sir  Richard  Webster.— Yes. 

Mr.  Justice  Harlan. — Mr.  Stratford  Canning  in  his  letter  to  Mr. 
George  Canning,  stating  the  signing  of  the  Treaty,  indicates  that  there 
was  some  alteration  although  he  says  it  is  in  strict  conformity  with  the 
spirit  and  substance  of  the  contre-projet  to  Count  Lieven,  although 
there  was  a  slight  alteration  which  might  have  been  made. 

Sir  Richard  Webster. — It  is  Perfectly  true  that  Mr.  Stratford 
Canning  on  referring  to  the  Treaty  speaks  of  the  Treaty  as  being  in 
accordance  with  that  of  this  draft  although  there  was  a  slight  alteration 
in  some  particular  passage. 

Mr.  Foster. — I  have  here  a  paper  which  I  propose  to  lay  before  the 
Tribunal: 

The  Government  of  the  United  States,  in  the  event  that  the  determination  of  the 
High  Tribunal  of  certain  questions  described  in  the  seventh  article  of  the  Treaty  as 
the  foregoing  questions  as  to  the  exclusive  jurisdiction  of  the  United  States  should, 
as,  mentioned  in  said  seventh  article,  "  leave  the  subject  in  such  a  condition  that 
the  concurrence  of  Great  Britain  is  necessary  to  the  establishment  of  Regulations 
for  the  proper  protection  and  preservation  of  the  fur-seal  in,  or  habitually  resorting 
to,  Behring  Sea",  submits  that  the  following  Regulations  are  necessary  and  that  the 
same  should  extend  over  the  waters  hereinafter  in  that  behalf  mentioned: 

First.  No  citizen  or  subject  of  the  United  States  or  Great  Britain  shall  in  any 
manner  kill,  capture  or  pursue  anywhere  upon  the  seas  within  the  limits  and  bounda- 
ries next  hereinafter  prescribed  for  the  operation  of  this  regulation,  any  of  the  ani- 
mals commonly  called  fur-seals. 

Second.  The  foregoing  regulation  shall  apply  to  and  extend  over  all  those  waters, 
outside  the  jurisdictional  limits  of  the  above-mentioned  nations,  of  the  North  Pacifio 
Ocean  or  Behring  Sea  which  are  north  of  the  thirty-fifth  parallel  of  North  latitude, 
and  east  of  the  one-hundred  and  eightieth  meridian  of  lougitude  West  from  Green- 
wich. Provided,  however,  that  it  shall  not  apply  to  such  pursuit  and  capture  of  said 
seals  as  may  be  carried  on  by  Indians  dwelling  on  the  coasts  of  the  territory  either 
of  Great  Britain  or  the  United  States  for  their  own  personal  use  with  spears  in  open 
canoes  or  boats  not  transported  by  or  used  in  connection  with,  other  vessels,  and 
propelled  wholly  by  paddles,  and  manned  by  not  more  than  two  men  each,  in  the 
way  anciently  praotioed  by  such  Indiana. 


ORAL  ARGUMENT  OF  CHRISTOPHER  ROBINSON,  Q.  C.    621 

Third.  Any  ship,  vessel,  boat  or  other  craft  (other  than  the  canoes  or  boats  men- 
tioned and  described  in  the  last  foregoing  paragraph)  belonging  to  the  citizens  or 
subjects  of  either  of  the  nations  aforesaid  which  may  be  found  actually  engaged  in 
the  killing,  pursuit  or  capture  of  said  seals,  or  prosecuting  a  voyage  for  that  purpose, 
within  the  waters  above  bounded  and  described,  may,  with  her  tackle,  apparel,  fur- 
niture, provisions  and  any  sealskins  on  board,  be  captured  and  made  prize  of  by  any 
public  armed  vessel  of  either  of  the  nations  aforesaid:  and  in  case  of  any  such  cap- 
ture may  be  taken  into  any  port  of  the  nation  to  which  the  capturing  veasel  belongs 
and  be  condemned  by  proceedings  in  any  court  of  competent  jurisdiction,  which 
proceedings  shall  be  conducted  so  far  as  may  be,  in  accordance  with  the  course  and 
practice  of  courts  of  admiralty  when  sitting  as  prize  courts. 

June  8th,  1893. 

I  hand  this  to  the  Secretary,  and  furnish  the  gentlemen  on  the  other 
side  with  a  copy. 

The  President. — Those  are  the  regulations  you  propose! 

Mr.  Foster. — That  is  the  form  of  regulations  proposed  by  the  United 
States. 

The  President. — That  is  to  be  taken  as  an  addition  to  the  conclu- 
sions the  American  counsel  had  come  to  before  1 

Mr.  Garter. — It  is  putting  them  in  form. 

Mr.  Foster. — I  now  desire  to  submit  the  substitute  proposed  by  the 
Government  of  the  United  States  for  the  findings  of  fact  submitted  by 
the  Government  of  Great  Britain. 

Sir  Charles  Russell. — It  is  a  great  pity  you  did  not  discuss  both 
these  questions  with  us.    We  had  no  notice  of  this  at  all. 

Mr.  Phelps. — We  will  not  discuss  them  now.  These  are  only  pre- 
sented for  your  information. 

Mr.  Foster. — We  are  pursuing  the  same  course  as  that  adopted  by 
counsel  for  the  British  Government  in  this  matter. 

Sir  Charles  Eussell. — Oh  no. 

Mr.  Phelps. — Mr.  President. . . 

Sir  Charles  Eussell. — I  am  not  interposing,  Mr.  Phelps,  except 
to  say  that  it  would  have  been  more  convenient  to  talk  about  these 
things,  outside. 

The  President. — Has  the  British  counsel  any  objection  to  the  Court 
receiving  these  documents f 

Sir  Charles  Russell. — No,  Sir* 

Mr.  Foster. — (Reading). 

"Substitute  proposed  by  the  Government  of  the  United  States  for 
findings  of  facts  submitted  by  the  Government  of  Great  Britain :w 

Sir  Richard  Webster. — Is  this  a  copy  of  our  document! 

Mr.  Foster. — We  propose  it  as  a  substitute  for  yours. 

Sir  Richard  Webster. — These  are  the  substituted  onesj  are  they! 

Mr.  Carter. — So  far  as  they  differ. 

Mr.  Foster. — They  are  as  follows: 

1.  That  the  several  searches  and  seizures,  whether  of  ships  or  goods,  and  the  sev- 
eral arrests  of  masters  and  crews,  respectively  mentioned  in  the  said  Schedule,  were 
made  by  the  authority  of  the  United  States  Government.  Which  and  how  many  of 
the  vessels  mentioned  in  said  schedule  were  in  whole  or  in  part  the  actual  property  of 
British  subjects,  and  which  and  how  many  were  in  whole  or  in  part  the  actual  prop- 
erty of  American  subjects,  is  a  fact  not  passed  upon  by  this  Tribunal.  Nor  is  the 
value  of  said  vessels  or  contents,  or  of  either  of  them,  determined. 

2.  That  the  seizures  aforesaid  were  made  upon  the  sea  more  than  ten  miles  from 
any  shore. 

3.  That  the  said  several  searches  and  seizures  of  vessels  were  made  by  publio 
armed  vessels  of  the  United  States,  the  commanders  of  which  had,  at  the  several 
times  when  they  were  made,  from  the  Executive  Department  of  the  Government  of 
the  United  States  instructions,  a  copy  of  one  of  which  is  annexed  hereto,  marked 
"A,"  and  that  the  others  were,  in  all  substantial  respects,  the  same;  that  in  all  the 
instances  in  which  proceedings  were  had  in  the  District  Courts  of  the  United  States 
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resulting  in  condemnation,  inch  proceedings  were  begun  by  the  filing  of  libels,  ft 
copy  of  one  of  which  is  annexed  hereto,  marked  "  B  "  and  that  the  libels  in  the  other 
proceedings  were  in  all  substantial  respects  the  same;  that  the  alleged  acts  or 
offences  for  which  said  several  searches  and  seizures  were  made  were  in  each  case 
done  or  committed  upon  the  seas  more  than  ten  miles  from  any  shore;  and  that  in 
each  case  in  which  sentence  of  condemnation  was  had,  except  in  those  cases  when 
the  vessel  was  released  after  condemnation,  the  capture  was  adopted  by  the  Gov- 
ernment of  the  United  States.  That  the  said  fines  and  imprisonments  were  for 
alleged  breaches  of  the  municipal  laws  of  the  United  States,  which  alleged  breaches 
were  wholly  committed  upon  the  seas  more  than  ten  miles  from  any  shore. 

4.  That  the  several  orders  mentioned  in  said  Schedule  warning  vessels  to  leave 
Behring  Sea  were  made  by  public  armed  vessels  of  the  United  States,  the  command- 
ers of  which  had,  at  the  several  times  when  they  were  given,  like  instructions  as 
mentioned  in  finding  3,  above  proposed,  and  that  the  vessels  so  warned  were  engaged 
in  sealing  or  prosecuting  voyages  for  that  purpose. 

5.  That  the  said  several  searches,  seizures,  condemnations,  confiscations,  fines, 
imprisonments  and  orders  were  not  made,  imposed  or  given  under  any  claim  or 
assertion  of  right  or  jurisdiction  except  such  as  is  submitted  to  the  decision  of 
the  Arbitrators  in  Article  Vl  of  the  Treaty  of  Arbitration. 

6.  That  the  District  Courts  of  the  United  States  in  which  any  proceedings  were 
had  or  taken  for  the  purpose  of  condemning  any  vessel  as  mentioned  in  the  Schedule 
to  the  Case  of  Great  Britain,  pages  1  to  00,  inclusive,  had  all  the  jurisdiction  and 
powers  of  Courts  of  Admiralty,  deluding  the  prize  jurisdiction. 

ANNEX  "A  » 
(8m  British  Counter  Cass,  Appendix,  YoL  I,  p.  71.] 

Treasury  Department,  Office  of  the  Secretary, 

Washington,  April  21, 1886. 

Sib:  Referring  to  Department  letter  of  this  date,  directing  you  to  proceed  with  the 
revenue- steamer  "Bear"  under  your  command,  to  the  Seal  Islands,  etc.,  yon  are 
hereby  clothed  with  full  power  to  enforce  the  law  contained  in  the  provision  of  Sec- 
tion 1956  of  the  United  States  Revised  Statutes,  and  directed  to  seize  all  vessels  and 
arrest  and  deliver  to  the  proper  authorities  any  or  all  persons  whom  you  may  detect 
violating  the  law  referred  to,  after  due  notice  shall  have  been  given. 

You  will  also  seize  any  liqnoro  or  fire- arms  attempted  to  be  introduced  into  the 
country  without  proper  permit,  and  the  provisions  of  Section  1955  of  the  Revised 
Statutes,  and  the  Proclamation  of  the  President  dated  4th  February,  1870. 
Respectfully  yours, 

C.  S.  Fairchild,  Actimg  Secretary. 

Captain  M.  A.  Healy, 

Commanding  Revenue-steamer  "Bear,"  San  Franoisoo,  California. 

ANNEX  "B." 
[See  British  Csse,  Appendix,  Vol.  m,  U.  8.  N*.  s,  1S90,  p. OS.] 

In  the  District  Court  of  the  United  States,  for  the  District  of  Alaska. — August 

Special  Term,  1886. 

To  the  Honourable  Lafayette  Dawson, 

Judge  of  said  District  Court : 

The  libel  of  information  of  M.  D.  Ball.  Attorney  for  the  United  States  for  the  Dis- 
trict of  Alaska,  who  prosecutes  on  behalf  of  said  United  States,  and  being  present 
here  in  court  in  his  proper  person,  in  the  name  and  on  behalf  of  the  said  United 
States,  against  the  schooner  "Thornton,"  her  tackle,  apparel,  boats,  cargo,  and  fur- 
niture, and  against  all  persons  intervening  for  their  interest  therein,  in  a  cause  of 
forfeiture,  alleges  and  informs  assollows; 

That  Charles  A.  Abbey,  an  officer  in  the  Revenue  Marine  Service  of  the  United 
States,  and  on  special  duty  in  the  waters  of  the  district  of  Alaska,  herefore,  to  wit, 
on  the  2st  day  of  August,  1886,  within  the  limits  of  Alaska  territory,  and  in  the 
waters  thereof,  and  within  the  civil  and  judicial  district  of  Alaska,  to  wit,  within 
the  waters  of  that  portion  of  Behring  Sea  belon  Ting  to  the  said  district,  on  waters 
navigable  from  the  sea  by  vessels  of  10  or  more  tons  burden,  seized  the  ship  or  ves- 
sel, commonly  called  a  schooner,  "  Thornton/'  her  tackle,  apparel,  boats,  cargo,  and 
furniture,  being  the  property  of  some  person  or  persons  to  the  said  Attorney 
unknown,  as  forfeited  to  the  United  States,  for  the  followieg  oauses: 
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furniture,  being  the  property  of  some  person  or  persons  to  the  said  Attorney 
unknown,  as  forfeited  to  the  United  States,  for  the  following  causes: 

That  the  said  vessel  or  schooner  was  found  engaged  in  killing  fur-seal  within  the 
limits  of  Alaska  Territory,  and  in  the  waters  thereof,  in  violation  of  section  1956  of 
the  Revised  Statutes  of  the  United  States. 

And  the  said  Attorney  saith  that  all  and  singular  the  premises  are  and  were  true, 
and  within  the  Admiralty  and  maritime  jurisdiction  of  this  court,  and  that  by 
reason  thereof,  and  by  force  of  the  Statutes  of  the  United  States  in  such  oases  made 
and  provided,  the  afore-mentioned  and  described  schooner  or  vessel,  being  a  vessel 
of  over  20  tons  burden,  her  tackle,  apparel,  boats,  cargo,  and  furniture,  became  and 
are  forfeited  to  the  use  of  the  said  United  States,  and  that  said  schooner  is  now 
within  the  district  aforesaid. 

Wherefore  the  said  Attorney  prays  that  the  usual  process  and  monition  of  this 
honourable  Court  issue  in  this  behalf,  and  that  all  persons  interested  in  the  before- 
mentioned  and  described  schooner  or  vessel  may  be  cited  in  general  and  special  to 
answer  the  premises,  and  all  due  proceedings  being  had,  that  the  said  schooner  or 
vessel,  her  tackle,  apparel,  boats,  cargo,  and  furniture  may,  for  the  cause  aforesaid, 
and  others  appearing,  be  condemned  by  the  definite  sentence  and  decree  of  this 
honourable  Court,  as  forfeited  to  the  use  of  the  said  United  States,  according  to  the 
form  of  the  Statute  of  the  said  United  States  in  such  cases  made  and  provided. 

M.  B.  Ball, 
United  States  DUtriot  Attorney  for  the  District  of  Alaska. 

The  President. — Those  are  the  questions  of  fact  which  are  sub- 
mitted to  us  in  virtue  of  Article  VIII! 

Mr.  Phelps. — Yes,  Sir. 

Mr.  Garter. — The  Government  of  Great  Britain  submitted  certain 
findings  which  they  desired  the  Tribunal  to  make. 

The  President. — In  virtue  of  this  article. 

Mr.  Garter. — This  paper  is  submitted  by  way  of  substitution  and 
amendment,  in  certain  particulars  agreeing  with  some  of  those  proposed 
findings,  inserting  other  new  ones,  and  amending  certain  ones  of  them, 
or  proposing  amendments  to  them. 

Senator  Morgan. — Allow  me  to  inquire,  when  the  two  Governments 
agree  as  to  a  finding,  is  that  considered  as  being  obligatory  upon  this 
Tribunal! 

Mr.  Garter. — The  Tribunal  must  determine  that  for  itself,  I  suppose. 

The  President. — I  will  ask  when  those  new  questions  will  be 
argued.  I  suppose  they  are  to  be  taken  into  the  general,  final  argu- 
ment of  Mr.  Phelps. 

Mr.  Phelps. — Oh  yes.  We  submit  them  now,  in  order  that  they 
may  be  passed  upon  or  considered  by  my  learned  friends,  if  they  desire 
it.  We  will  have  something  to  say,  or  at  least  we  may  have  something 
to  say,  in  respect  to  them. 

The  President. — That  would  be  a  new  argument  on  the  English 
side,  if  they  did  that  The  British  counsel  were  expected  to  speak  now 
on  regulations,  but  perhaps  they  will  take  this  matter  into  considera- 
tion in  the  argument  on  the  question  of  regulations,  so  as  not  to  make 
two  new  arguments.    You  understand  what  I  mean,  Sir  Charles! 

Sir  Charles  Russell. — Perfeetly?  sir. 

The  President. — I  mean  to  say,  if  you  wish  to  add  new  observa- 
tions on  the  new  submission  by  the  United  States,  you  will  be  kind 
enough  to  embody  these  observations  in  the  same  argument  that  you 
are  going  to  make  upon  regulations. 

Sir  Charles  Russell.— There  will  be  no  difficulty  about  that,  sir. 
As  I  have  said,  these  have  been  handed  to  us  now  for  the  first  time; 
and  of  course  we  shall  require  to  consider  them. 

The  President. — Then  perhaps  you  will  argue  them  after  your  argu- 
ment on  Regulations.  You  are  going  to  begin  on  regulations  immedi- 
ately I  believe! 
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Sir  Charles  Russell,— I  shall  be  able  to  deal  with  them  in  the 
course  of  my  argument  upon  Regulations. 

The  President. — I  think  that  will  be  the  better  way. 

Sir  Charles  Russell. — Mr.  Foster,  will  you  kindly  tell  me  where 
Annex  "  A  "  to  the  paper  you  last  read  is  to  be  found. 

Mr.  Foster. — It  is  in  the  British  Counter  Case,  Appendix,  Vol- 
ume I,  page  72;  and  Annex  "B"  is  in  the  British  Case,  Appendix, 
Volume  III,  U.  8.  No.  2, 1890,  page  65. 

The  Tribunal  here  adjourned  for  a  short  time. 
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